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ALLAHABAD HIGH COURT. 
FULL BENCH.. . 
Fursr Orvin APPEAL No. 389 or 1925. 

; March 19, 1923. 
Present:—Mr. Justice Mukerji, Mr. Justice 
Kendall and Mr. Justice Niamatullah, 

Shaikh FAZAL AH MAD—PastntirrF— 

i APPELLANT 
"Versus E 


S. HAR PRASAD, R. B. AND OTHERS— 
: DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV- of 1882), s. 8— 
‘Transfer of property’, meaning of —Sale by Muham- 
madan to his heir —Creation of wakf oy vendee --Sale 
held invalid—Vendee’s share as heir, whether dedi- 
cated—Construction `of wak{—Hstoppel—Statement 
made in private capacity—No estoppel in different 
capacity—U. P. Land Revenue Act (III of 1901), s. 
933 (k), scope of —Arbitration —Opinion of arbitrator 
on points not referred, value of. ` : 

M, a Muhamimadan, executed a sale-deed, about 
three days before his death conveying two villages 
to his mother R. A part of the consideration was 
paid in cash but the major portion was reserved 
with R who was authorised to spend it on such 
charities as she liked. A few months after M's death 
Rexecuted a deed of wakf by which she dedicated 
the two villages professing to do so under the terms of 
the sale-deed, Ina suit between Rand the other heirs 
of Mit was decided that the sale deed was invalid. 
R thereuponexecuted a sale-deed in favour of the 
defendants purporting to cogvey her one-third share 
as an heir to M ip the two villages. The mutwalli o£ 
the wakf sued the tne for a deglaration that 
this one-third share had already been dedicated wakf: 

Held, by the Full Bench (Mukerjee and Kendall, JJ, 
Noiamatullah,J., dissenting) th% the deed,of wakf 
executed by R, assuming it to We otherwise valid, 
operated on the one-third share of Hin the two villages 

. and was not confined to such estate as R was 
believed to possess in them under the sale-deed exe- 
cuted to her by M. [p. 13, col. 2.] 

Held, by the Division Bench. Statements made by 
a person ma suit in which he was litigating in his 
private capacity will not operaje a3 an estoppel against 
him in a suit in which he appears as the mutwalli 
-ofa wakf. {p.7, col. 1] . : 

The opinion expressed by an arbitrator on a point 
which was not réierred to him is not bindingeon the 
parties to the reference. [». 7, col. 2. 

Theedevision of a Revenue Court against a person 
in his private. capacity wall not operate as & bar 

e under s. 233 (k) of 


1 


the Ù. P. Land Revenue Act, to the. 


institution of a civil suit by that person in his 
capacity of mutwalliof a mosque. [p.:7, col.2,} 
Per Mukerji, J—Section 8 of the Transfer of Pro- 
. perty Act contemplates transfer of some property 
tangible or intangible agd not mere title. [p. 12, col. 1.] 
First appeal from a decision of the Sub- 
ordinate Judge, Pilibhit, dated the 6th 
July, 1925. ec. * 
Mr. O'Connor, for the Appellant. . 
Dr. Sir Tej Bahadur Sapru, Kt., for the 
Raspondents. 
JUDGMENT. 
Niamatullah, d.—(August 8, 1928).— 
I regret I am unable to agree with my 
learned colleague- on one of the questions, 
arising iu this appeal, which goes to the 
very root of the matter in controversy. 
I am of opinion that the deed of: wadf 
dated the 23rd of June, 1913, executed, by 
Musammat Rahim Bibi: does nof affect the 
one-third share of villages Bhitaura Kalan 
and Amkhera, inheritedeby her on the 
death of her son Manzur Ahmad who was 
admittedly the owner of the aforesaid 
village. My learned colleague has so 
lucidly stated all the facts from which the 
proposition, on which we differ, emerges, 
‘that it would be needless repetition to re- 
capitulate thém in detail except inso far 
as is necessary to explain my views on that 
question.” It is common ground that 
Manzur Ahmed executed a sale-deed, on 
the 29th August, 1912, only three days be- 
fore his death, conveying the two villages 
to his mother Musammat Rahim Bibi, in 
lieu of Rs. 2,00,009 of which a sum of 
Rs. 10,000 was 


registration of the deed and the remaining 


* gum of Rs,1,9,),009 was left withthe vendée , 


who wa8 authorised to spend it 93 such 
charities as she determined.*Mànzür Ahmed 
left three*;ther heirs, besides his mother 
Musammat Rahim Bibi. These were his 
uncle Fazal Ahmad the plaintiff-appellant 
and two widows Jlusammat EKamrunniss& 


.- a 


.paid at the time of the < 


e! 


. * 
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and Musammat Jilani Bibi, the last-named 


being the daughter of Fazal Ahmad. 

On the 23rd June, 1913, Musammai Rahim 
Bibi executed the deed of wagf by which 
she °dedicated the two villages, professing 
to do so because she had been directed.in 
the sale. deed to spend, Rs. 1,90,000 on 
charities and the «aqf cf the two ehtire 
villages, instead of cash which would,be 
diminished by user, was considered more 
desirable. .The lady constituted "herself 
jiuutawalli for her life and nominated Fszal 
Ahmad, the plaintiff-appellant, and several 
others as her successors to* the office of 
the mutawallit, Mutation of names followed 
ihe execution of the’ deed of wakf but 
later, the heirs of Manzur Ahmad other 
than Musammat Rahim Bibi, successfully 


"asserted their right of inheritance and 


obtained mutation of names to the extent 
of their shares. Theyrephdiated thedeed of 
sale dated the 29th August, 1912, executed 
byeManwur Ahmad as no more than a 
gift, in disguise, to one of the heirs and, 
therefore, void under Muhammadan Law. 
Two suits were instituted in the Court of 
the Subordinate Judge of Pilibhit (1) by 
Musammat Rahim Bibi, for establishment 
of her right under the gale-deed; insisting 
on its validity and (2) by the other heirs 
headed by Fazal Ahmad the plaintiff- 
appellant for recovery of certain moveables 
left by Manzur Ahmad, Ultimately it was 
decided on the 5thof December, 1917, 
(page 151) by a Bench of this Court that 
the so-called sale was “a somewhat in- 


:- genious device to give the transaction the 
- appearance of a sale so as to evade the 


Mubammadan Law which forbids a Musal- 
man in his death illness to make a gift to 
one heir at the expense of the others”. 
The validity of the wagf made by Musam- 
mat Rahim Bibi was not directly in 
issue and apsrt from an obiter dictum 
nothing definite was ruled with regard to it. 
Subsequently there was an arbitration to 
which all the members of the. family were 
parties in their personal capacity. The 
award declared that the wagf was invalid. 
I agree with my learned colleague that 
the question was not referred to the arbi- 


.trator and his decision thereon is not 


binding even if we ignofé the fact that 
the Oourt refused to pass a decree in terms 
of it. In the meantime Mushmfhaé Rahim 
Bibi executed 3 sale-deed dated the 20th 
of June, 1818, in favour of defendant No. 1 
and” Raja Lalta Prasad predecessor-in-title 
ofthe defendant-regpondents Nos.*2 to 6. 


It recites that by the:decree of this Court 


r . 
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the two villages had been 'ultimately' held 
to be part of the assets left by Manzur 
Ahmad*'and that her own share thereon, 


as his heir, was one-third which 
she conveyed to the vendee in lieu 
of Rs. 80,000. Musammat Rahim Bibi 
died on the 15th August, 1921. The 


present suit was brought by Fazal Ahmad 
on the 9th September, 1924, in his capacity 
Jas mutwalli for establishment of the wagf 
as regards the one-third share to which 
Musammat Rahim Bibi was entitled at 
tke date of wagf as heir of Manzur Ahmad, 
under the Muhammadan Law. I am in 
entire agreement-with my learned colleague 
in the vièw that the wagf was validly 
created in all other respects and all legal 
formalities including such delivery of pos- 
session as was possible under the ceir- 
cumstances, were observed, The wag/ was 
fully intended by the lady to be operative 
in its inception, There is no „Satisfactory 
evidence to support the plea thatit wasa 
fictitious deed brought into existence to 
defeat the creditors of Musammat Rahim 
Bibi. I also endorse the view that Fazal 
Ahmad is not estopped from setting up 
the wagf as mutwalli, though in his 
capacity as Manzur Ahmad's heir he might 
have repudiated it in course of the 
litigatien which ensued after his ‘death. 

But I think the wagf, though other- 
wise valid, cannot take effect as the pro- 
perty which formed its subject-matter, 
viz, rights acquired by Musammat Rahim 
Bibi under the sale deed dated the 29th 
of August 1912, has been found to be 
non-existent. Waqf like transfers can 
operate only on the property made the 
subject thereof. Wagf according to its 
definition given in the Mussalman Waqf 
Validating Act “means the permanent 
dedication by a person professing the 
Mussalman faith of any property for any 
purpose recognised by the Mussalman Law 
as religiotis, pious eof* charitable." The 
expression ‘any property’ does not mean 
the physical gbfect to which ownership 
attaches, but means rights which a per- 
Bon possésses in such object. When we 
speak of something aa the ‘property’ ofa 
person we mean by that term the bundle 
of rights which he has in it. THe legal < 

e incidents of such property depend on the 
nature and extent of his rights.* Musam- 
mat Rahim Bibi's right to the two villages, 
acquired under the sale deed assuming 
it to"be valid, isa property not identigal 
with that depending on the right eske in- 
her:ted from her soneManzur Ahmad, The 
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one may be described as the vendee's 
estate and’ the other as thatof &n heir. 
They are not subject to the same incidents. 
For instanee, the former is subjeet to'un- 
paid vendor's lien while the latter is not. 
Again the latter is liable for the debts of 
the deceased while the former is not ex- 
cept those charged on it when the sale- 


deed was executed. The right on which, 


one rests may beillusory as the vendee's 
estate in this.case while the right oh 
which the other is based is substantial. 
If the sale had been made ia favour of a 
person not his heir there could be no 
diffictitty in separate treatment df the riglit 
or property of the vendee.and that of the 
heir in case of conflict between them. I 
feel no difficulty in conceiving the possi- 
bility of Musammat Rahim Bibi making 
a wagf of whatever she acquired under 
the sale-deed alone without reference to 
any other fright which might be found to 
have been vested in her. There can he 
no doubt that, if she had expressly stated 
in the deed of wagf that ths wagf would 
operate only on such rights as she 
acquired under the deed of sale’ from 
Manzur Ahmad, her right as an heir, on 
failure of the sale, would no more be 
affected than if the sale had been in 
favour of a third person who subsequently 
made a waqf of what, he believed, be- 
longed to him. In short she had two 
capacities and had different rights or pro- 
perties vested in her in each capacity. 16 
is equally possible that a person.may not 
act in any particular capacity and may 
profess to deal with all rights whatever 
their sources. Of course, if there are no 
indications to the contrary in the deed 
the entire right of the transferor will be 
conveyed thereby but the deed properly 
construed may Jead to.a different conclu- 
sion, The principle underlying s. 8 
of the Transfer of Property Actlays down 
no more. The general rule there enacted 
is-made subject to an *Jxceptiom, viz., 
“unless a different intention is expressed 
or necessarily implied.” In each case 
the question resolves itself into one of 
construction ofthe particular document. 
.la construing a documént antecedent 
events, subsequent conduct of the parties 
to it and surrounding Circumstances are 
as important as the words employed 
in disposing of a property. . The deed of 
wagf soar as it bears on, this quéstion 
ruis thus :— TEE "M 
“My ‘son Manzur Abmad, sold the zemin- 
dar? property ,in Bhitaura Kalan and 
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Amkhera mentioned below to me 
Rs. 2,00,000, took Rs. 10,000.a portion of 
the consideration money from me and left 
the remaining amount of Re. 1,90,000 with 
me as an amount dedicated for religious 
purposes and authorised me to spend the 
same. Oat of the said amount R3. 15,000 
hag been spent up to this time. . Instead 
of spending the amount of consideration 
after Which the charity shall come to an 
end, it'is more beneficial to make waqf 
of the szid property and. utiliza the in- 
come therefróm in charitable deeds as it 
wil be a continual giff and permanent 
charity. I, therefore, while in a sound 
state of body'and mind and of my own 
accord withdraw my ‘possession from the 
entire 20 biswas ‘asl’ zemindari property 
in the village of Bhitaura Kalan,............ 
and the entire 20 biswas ‘asli: zemindari 
property together with the cultivated lands 
in Mauza Amkhera, together with all'the 
rights .appertaining thereto: and,,, make 
a.waqf of thesame in the name’ of the 
Almighty." Now the language of the deed 
is quite clear to my mind as conveying 
no more than what the lady believed, or 
pretended to believe, to have purchased 


for. 


under the sale which is mentioned in the - 


forefront of the deed and 'isa governing 
factor. in the entire frame-work -ofjt, In- 
stead of spending the unpaid price of 
‘the property, which would sooner, or 
later he exhausted she proceeds te make 
a. wagf of the ‘said’ property. The only 
property which was previpusly mentioned 


‘in the deed ‘is the :‘zemindari property’ 


which her ‘son Manzur Ahmad sold’ to her. 
It is repeated lateron in the deed that 
she made a “wagf of the same.” I cannot 
persuade myself to hold that these‘ words 
mean no moré than the yillages named 
without any reference to the particular 
estate which the executant declared she 
possessed in them. Itis not permissible, 
in my opinion, 
merely, stated that “villages Bhitaura 
and Amkhera are made wagf” and, to 
ignore the qualifying . expressigns which 


.rgise important implications’ and confine 


the property affected thereby "to the nights | 


acquired under the sale-deed. The words 
"together with all the rights appertaifi- 
ing therfto" following the expression 
*with the cultivated land '" have refer- 

to the various sources of,in- 


ence onlye I 
come such as Sawai etc, and cannpt 


- have the effect of ealarging ethe rights 
acquired under the sale-deed “previously 


disposed of. . "ES 


a 7009 


to, read the deed as ifit - 


. of my legal 


å FAZAL AHMAD t. HAR PRASAD, 


This interpretation of the deed finds 
support from the events that had preceded 
it. Manzur Ahmad was not on the best 
of terms with his uncle and father-in-law 
Fazal Ahmad and one great object which 
he and his advisers had was to keep the 
property out of the reach of his hejra. 
It does appear that he or his advisers in- 
fended to label the property as waqf, whe- 
ther real orillusory,it is needless ‘to con- 
sider. lf he had executeda deed of wagqf 
itcould take effect only tothe extent of one- 
third of his property, being made ina state 
of death illness. A ‘sale was, therefore, 


_ pereferred as it was not affected by that 


rule, if made for a fair price. Of the 
consideration the major part was left with 
the mother who was trusted to spend it iri 
charity. It is probablé that it was then 
contemplated that in lieu of cash the vend- 
edeproperty be made waqf by the vendee 
who laboured under no disabilities. What- 
ever his intentions might have been, there 
can be no doubt that the mother was in his 
confidence‘ and she executad the deed of 
wagf ten months later, when the heirs other 
ihan herself asserted their right of inheri- 
tance repudiating the sale-deed and she, 
on the other hand, maintained that the two 
villages did not form part of the assets of 
her sort whohad sold them to her in his 
lifetime, She could not have the remotest 
intention of making wagf of her right as an 
heirof her son or even of asserting it, 
Such aright according to her then profes- 
sions did not exist. Iam inclined to think 
that the deed of ‘wagf was purposely so 
drawn up as to make itclear that she dedi- 
cated only what she had purchased. An 
express reservation of herright asan heir 
was considered, as it was, highly inexpe- 
dient in view of pending disputes and the 
us she was adopting to exclude the 
eirs. 


This Court pronounced the sal@-deed ag 
invalid on the 5th December, 1917, and her 
conduct shortly afterwards is very signifi- 
cant. Shewas examined as a witnees on 
the J5th of March, 1918, in one of the 
many proceedings between the present 
plaintiff appellant and herself. The question 
Put toher and answers given eby bef are” 
illuminating. There are:— 

"Q. Whatarrangement will gou make 
for’tbe paymentof the, amount under ac- 
count, found due by you?" ste 

“A, Lalsallexecutea sale-deed in respect 
shares in’ Mauza Amkhera, 
perganng, Richha, Tahsil Baheri, and 
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Mauza Bhitaura Pergana Pilibiit or pay 
the amount in cash, . 
- “Q. You have made a wagf of your shares 
in villages Amkhera and Bhitaura Kalan. 
How can you execute a sale-deed in respect 
of them? . 

"A Manzur Ahmad sold these villages to 


.meon the 29th August, 1912, The said 


sale-deed has been declared invalid. by the 
Hon'ble High Court on acceunt of ita being 
executed at the time of death. Hence the 
Will (waqf)? too, which had been executed 
by me, byright of purchase, has become 
invalid, I*can execute a sale-deed.in res- 
pect cf my legal shares in the villages 
aforesaid. Ihave not made a  wagf of 
them". . 
Theintention herein declared was carried 
outon the 20th June, 1918 when she executed 
the sale-deed in favour of Raja Har Prasad 
and Raja Lalta Pershad the predecessor- 
in-title of the defendant.respondents Nos. 
2 to 6 in consideration of Re. 80,000 out of 
which Rs, 61,000 was left with the vendee 
for payment to the plaintiff-appellant in 
respect of what is mentioned in her state- 
ment above quoted. As soon as thesale- 
deed wasout of question she asserted her 
right of inheritance which was no more 
affected by the deed of waqf than the right 
of any other heir. It wasnot due toa change - 
of front but toa conciousness in her mind 
that she had made a wagfof what she 
thought she owned under the deed of sale. 
It should be borne in mind that she was 
a pardanashin lady and unless it ie estab- 
lished by those who rely on the deed of 
wagf thatthis aspeet of it was fully ex- 
plained to her and understood by her, it 
cannot be upheld so as todivest her ofthe 
right which she was subsequently declarad 
to have inherited from herson. For aught 
we know, ifit had been brought home to 
her that the effect of theedeed was, as is now 
contended for, she might have pre- 
ferred. to. drop” the matter altogether 
or to make express reservation in 
respect of it. There is absolutely no 
such evidence on the record. In a com- 
paratively recent case, Faridunnissa v. 
Mukhtar Ahmdd (1) their Lordships of the , 
Privy Council refused to uphold a deed 
of wagf which was found to have been 
drafted on instruetions given by a parda- 
nashin lady -but before if was faired out 
(1) 89 Ind. Cas. 649; 47 A. 703; 23 A. L. J. 1080; 2 
0. W. N. 662; A. E R. 1925 P. O. 204; 4% M L. J. 
758; 42 O. L. J. 531; 280. 0, 338; (1925) Me "WW. N. 
918; 12 O. L. J. 656; 30 O. W. N. 837; 28 Bom. L? Rs 
198; 52 I, A, 342 (P. O.). E 
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on the stamp paper slight variations were 
made in regard to some mattersof detail, 
' even though the faired out deed containing 
the alterations was subsequenily read out 
and explained before the registering officer. 
Their Lordships re-affirmed the rule which 
enjoins extreme caution in giving effect 
fo the deeds" executed by pardanashin 
ladies in view of the peculiar disabilities 
under which they labour. 

Another process of reasoning besides 
the one based on the construction of the 
document, leads me to the same conclusion, 
Reading the sale-deed and the wagf deed 
together, as I think we ought to, wefind that 
Musammat Rahim Bibi was made a trustee 
as regards the sum of Rs 1,90,000 left 
with her for charities. The beneficiaries 
under. such a trust were the charities—Ist 
us designate them a3 God Almighty in 
whom it would vest through human agency 
aceording to Muhammadan conception. 
discharge of her obligationto God Almighty 
she made a waqf of the villages in lieu 
of the aforesaid sum of money. The sale- 
deed failed and with it the trust’ under 
which charities or God Almighty were 
the beneficiaries, also failed, The wagf 
which took the place of such a trust 
cannot stand. A’ concrete instance will 
better explain the position. Suppose, 
Manzur Ahmad had directed in the sale- 

` deed that the sum of Rs. 1,90,000 be paid 
: to an individual named and suppose also 
|. that Musammat Rahim Bibi made a gift of 
the two villages to such individual instead 
- of paying cash to him, it is impossible 
to maintain that the donnes would be 
allowed to retain the villages in the event 
of the sale and with it the direction to 
the vendee to pay the consideration to 
him, being set aside. The charities or 
God Almighty in the one case and the 
donee in the other must restore the 
advantage gained under an arrangement 
of that kind. Dedication is tantamount 
to gift to the deity. I think a. 65 
of- the Indian Oontract Act fully applies 
- to a case like this., Jt runs as follows:— 
~- “When an agreemSnt is discovered to 
. be void,.or when a contract becomes void 
‘any person who has received any 'advant-. 
age under such agreement” or-contract is 
bound to restoreit, or to maka compensation 
for it, to the person from whom he received 

it”. . * 

' There was an agreement between Manzur 


Ahniad, the vendor, and«Musammat Rahim ° Ahmad 


.Bibi, the vendee, that Rs; 1,90,060 would be 
spent on ‘charitable purposes’, In pursuance 


. - “+ ¢ 
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of that agreement slfe assigns certain’ 
properties to charities by making "wagf of 
them. The charities or God Almighty're- 
ceived to that extent an advantage under 
ihe agreement embodied in the sale deed 
which is subsequently ‘discovered to- be 
void’. Every" person’ whether a party to 
the agreement or not, ‘is bound to restore 
it. eThe word ‘ person ' in that section in- 
cludes a juristic person and is not limited 
to a human being. : 
For the foregoing reasons I am unable to 
actede to the contention put forward on 
behalf of the plaintiffappellant by hig 
learned Counsel that the deed of wagf, 
though it cannot take effeet as regards the 
_two villagess-in their entirety, is operative 
to the extent of one-thirdewhich belonged to 
Musammai Rahim Bibi as an heir of her son. 
But for the view that I have taken of the 
wagf not being annexed to the proporty she 
inherited from Manzur Ahmad as- distin- 
- guished from the property she purchased 
lam in fullagreement with my learned 
colleague. I hold also that the suit is not 
barred by res judicata ors. 233 &), Land 
Revenue Act for the reasons so lacidly 
set forth in his judgment. The result 
however, of my finding onthe vital question, 


whether the deed of wagf divested Musammat |. 


Rahim Bibi of her one-third share in the 
two villages,which he hasbeen found to 
have inherited from Manzur Ahmed is that 


plaintiff appellant has: no right as mutwalli - 


in the property in dispute which 
‘remained unaffected by wagf. 1 would 
uphold the decree of the Court below dismis- 
Sing his suit with costs, ae 
Kendall, J.—The suit out 9f which this 
appeal arises was filed by Shaikh Fazal 
Ahmad mainly for & declatation that a 1/3rd 
share in each of the villages Bithaura Kalan 
and Amkhera is property dedicated in a 
deed of wagj and that the defendants Nos. 1 
to 6 have no right in it. The facts which 
led up to the suit will need some prelimin- 
ary explanation, and in the first place the 


Short pedigree given in the plaint and in 


the judgment of the lower Court may be 
consulted. Fazal Ahmad the plaintiff-appel- 
lant had*a brother Zahur Ahmad (deceased) 
who married Musamymat Rahim Bibi, and 
they had a son named Mangar Ahfnad. 
Manzur Ahmad ` possessed . cSnsiderable 
property, but though he married morg than , 
once he had no family. He appears to have 
been on bad terms with his uncle Fazal 
eOn August the 29th, 1912, he ° 


executed a document purporting t6 be-a 


_ Bale-deeds of the whole of his property in 


NETS irs 
Rom. . Lu 


favour of Musammat Rahim Bibi.” This 


. ded was subsequently held to be invatid, 


but this question was not finally decided 
until.the 8th of December, 1917, when the 
matter was get at rest by the High Court. 
‘The main question for decision in the 
presentsuit is whether a deed of wagf 
which, was etecuted by Musammat Rahim 
Bibion the 23rd of June, 1913, dedicating 
two of the villages which had been conveyed 
‘to her-by that invalid deed of Manzar 
Ahmad is valid to the extent of the share 
which Musammat Rahim Bibi inherited 
from Manzur Ahmad. i 
. Two or threé days after executing the 
invalid -sale-deed : Manzur’ Ahmad died. 


l ‘Musammat Rahim Bibi believed herself to 
.be the owner of the whole of this property 


under . the sale-deed which had not yet 


‘been declared to be invalid, It was about 


ten..montbs later that she executed the 


„dge of wagf, : Before considering that 


deed i detail it may be as well to give a 


-brief history of subsequent events,in order 


.to *expMin the attitude of the parties to 
-these proceedings, especially that of the 


‘plaintiff Fazal Ahmad, 


After -the death 
of Manzur Abmad there - was litigation 
between - Musammat Rahim Bibi and 


. Manzur. Ahmad's other heirs, who claimed 
. that the deed executed by Manzur Ahmad 
_was not a sale buta gift.4 A suit was brought 


o- ‘by the two widows of the deceased for 


possession of their shares by inheritance, 


`- and for avoidance of the so-called sale-deed. 


Musammat Rahim Bibi however acted as 


` if that deed was valid, and after executing 


that deed of wagf in June, 1913, applied for 
and-obtained mutation of names in both 
‘villages on the basis of the deed: of wagf. 


t" s From the Reventie Oourt procaedings’printed 
. at pages 85 and t9 of the ‘printed book it is 


clear that mutation had been obtained in 
-her:name after . the death of Manzur 
‘Ahmad, and that she had mutation effected 
-thereaiter front her own name “in favour of 


“God thé Almighty.”..-The present plaintiff. 


* 


^ -Fazal Ahmad, who,as one of the heirs of 


Manzur- Ahmad was at that time disputi 

the deed of sale and the wagf, had be diei 
means become the lambardar of -these vil- 
-lages -apd succeeded in preventing the 
‘lady- from. realising’ the profits, and jn 


consequence’ she had to execute leases and 


also sale-deeds of the arrears’ of profits, As 
te the amount she realised and the manner ine 


“which she disposed of the fnornfy there i 
' very little evidence, But it KAN that 


‘she was doing -her. best to aealise th 
profits and that she was being baulked s 
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‘referred 


` by Musammat JH 
‘contesting defendants sued for partition of 
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far as possible by her brother-in-law Fazal . 
hmad. í hia 
On the 3rd of January, 1918, after the 

decision of the High Court, several matters 

that wére in controversy between Fazal 

Ahmad and Musammat Rahim Bibi were 

to  aribitration. It may be 

mentioned that Musammat Rahim Bibi 
had conveyed some property to her two 
nephews T'aj-ud-din and Wisal-ud-din whose 
names appear in the pedigree, and who in 


. these arbitration proceedings were support- 


ing her. The arbitrator made his award 
ón the 22nd of April, 1918,-and this is print- 
ed at pages 173 to 185, the validity of the 
wagf was not one of the matters which had 
peon submitted te him for decision, but 

e did express an opinion in his award that 
that deedlike the sale-deed was fictitious, 
unlawful, null and ‘void, and he gave a 
decree by which Musammat. Rahim Bibi 
was directed to pay to Fazal Ahmad 


“Rs. 61,480-6-1 within twomonths or else 
_to transfer her shares in the villages of 


Bithaura Kalan and  Amkhera to him. 


Instead of doing thing this Musammat 


Rahim Bibi fexecuted a sale-deed of these 
villages in favour of Rai Bahadur Har 
Prasad defendant No.1 and the predeces- 
sor of the defendants Nos. 2 to 6. These 
are the contesting defendants. The award 
wasfiled in Court and was at first embodied 
inan ex parte decree, but an application 
to set aside this decree was ultimately suc- 
cessful, and the case was remanded, with | 
the resultthat on the 14th of September, 


‘1920, the Subordinate Judge refused to 


make the award a rule of the Court. . Z 
On the strength of the sale-deed executed 
Rahim Bibi in 1918 the 


the property which they had bought from 
her, Fazal Ahmad naturally found his 
position considerably ~ changed since. the 


days when he had contested the execution l 


of the deed of wagf. If that deed was 
invalid Musammat, -Rahim Bébi had à right . 
to sell the property te tfe respondents. On 
the other hand if the deed of waqf wasa 


. good. one therespondents could cjaim no 


title at all, In. filing the present suit, 
therefore he has pleaded that the deed of . 


wagfis a good one and that the sale tothe ` 


respondents is jnvalid. 

.The learned Subordinate Judge has. 
dismissed his suit pn various grounds. He . 
has held. that the wagf was invalid. His. 
reasons for his finding are not very clearly 
defingd, but the main ones appear to be 
that the deed-of wagf was exeéuted in 
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. order to defeat ereditors and to fortify the 
invalid deed of sale in favour of Musammat 
Rahim Bibi. Healso found that the suit 
was barred by the doctrines of estoppel 
and res judicata. : 

These last issues may. conveniently be 
dealt with in the first place. The Subordi- 
nate Judge found that there were certainly 
elements of estoppel present in the case, 
arising out of certain representations and 
declarations made before the suis by Fazal 
Ahmad. 
here, but they were made as may bereadily 
understood at a time when Fazal Ahmad was 
contending that the deed of wagqf was 
invalid. He was doingthis in his capacity as 
one of-the heirsof Manzur Ahmad. Fazab 
Abmad, however, is nowsuing in his capa- 
city as a mutwalli under the deed of waqf 
having succeeded Musammat Rahim Bibi 
who died on the 15th of August, 1921. It 
will be seen from the deed of wagf (page 61 
of the printed frecord) that Musammat 
Rahim Bibs appointed herself the first 
matwalli, and after her death Shaikh 
Wasal-ud-din, Shaikh Shama-ud-din, Shaikh 
Fazal Ahmad and Khalil ul-Rahman. These 
other gentlemen have been made pro 
forma defendants, and after the question 
of estoppel had been raised, one of them 
Khalil-ul-Rahman, made an application to 

. be impleaded as a co:plaintiff, but his 
application was rejected. It appears to 
me that the Subordinate Judge would 
have been well-advised to' allow 
the  applieation if he considered that, 
Fazal Ahmad was personally estopped 
from proceeding in this suit on behalf of 
the waqf for it would certainly have been 
an advantage to have theissues between 
the representatives of the wagf and the 
contesting defendants, who denied the wagf 
settled once for all. However, I think 
it is clear that Fazal..Ahmad was not 
estopped. .Whatever his private views 
may have been about the validity ofthe 

` waqf, and however be may have expressed 
them, they would  n$t estop him from 
supporting the validity of the wagf, in his 
capacity as mutwalli. It has ean urged in 
argument however, that FaZal Ahmad is 
bound by the order of the arbitrator. 
Although this was not made a decree of 
the Court, it is claimed «hat it 

‘nevertheless be binding on the parties to 
the refergnce. This isa wider question 
than that of the personalestoppel of “Fazal 
Ahmad because Musammat Rhim Bibi was 
herself party to the reference. The “perms 
of reference are printed on page 161 and itis 


These need not be enumerated - 


will . 


es 


— 
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admitted= that they do not empower thé 
arbitrator__to decide the question of the 
validity—of the waqf.It is not, therefore, 
necessary to consider whether the decision 
of. the arbitrator on such a point would 
havetbeen-binding on the partiesto the. 
agreement;.or whether the parties had the 
power to.refer such a matter to arbitration. | 
The fact remains that they did not do so., 
It is-true that the arbitrator expressed an. 


opinion on the subject, viz., that the waqf 
was invalid, and apparently both Fazal 
Ahmad .and Musammat Rahim Bibi were? 
prepared to accept that decision and to act 
upon ‘it. In fact, the lady proceeded 
forthwith, to execute the i 
favour —of- the respondents within a few 
months of the arbitrator's award evidently 
in the belief that she was now free to regard 
the wagf property as her own. It does 
not follow frome this, however, that the 
obiter dictum of the-arbitrator on a question 
which had not been formally referred to 
him by the parties in the agreenent.of 
reference-was binding on the partiesto the 
arbitration. The cases of Muh ammad Newaz 
Khan v. Alam Khan (2) and Bhaurao v. 
Radhabai(3) on which the lower Court has 
relied, show that a refusal of the Court to 
file the award does. not have the effect of 
making the award invalid, and that it may 
be binding on the parties to the. reference, 
but-they go no further. The Subordinate 
Judge’ has also. held that "s. 233 (k) of 
the Laad Reyenue Aot bars the plaintiff's 
suit, but the same argument applies to this 
issue as well, In the partition procebdings 
of 1919 Fazal Ahmad had made àn obj ectien 
to -the- application’ of thé present respon- 
dents “on thé ground that the. property 
which they claimed belonged to him as a 
resultof the arbitration. award. The ques- 


tion between him and the respondents was 
raised and decided in the revenue proceed-. 
ings, but he did not represent the wadi 
property at that time, and it does not appear 
that he had any titleto raise an objection 
on behalf of the waqf even if it had been 
in his int®rest to dd so, which at that time 
it was not. 


: The chief question in the appeal, however, 


is whether the deed of waqf itself is a valid 
one. It has been contended'on behalf of 
the appellant by Mr. O'Conor that the 


learned Subordinate Judge was not justified 


in findiugthat the property in dispute is 
not a waqf property and that the deed was 


" e 
(2) 18 C. 41 : 
L. R. 406.” 


4, ; 
(3) 2 Ind, Cae, 431; 33 B. 401; 11 Bom, 
. 
. 
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sale-deed in. 


‘of. the zemindari property in the 
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‘a célourable and fictitious document; The 


deed has been attacked -mainly $n the 
ground that it is closely connected wth 
the sale deed executed by Manzur Ahmad 
in August, 1912, and this question needs 
close examination, In theso called sale-deed 
Magzur Ahmad purported to sell the whole 
two 
villages to Musammat Rahim Bibi for. a 
consideration of Rs, 2,00,000. Of'this some 
Rs. 10,000 was stated tohave been recéived 
in cash, and the balance of Rs. 1,90,000 ‘ras 
left with the vendee with instructions: that 
she should spend it at her discretion in 
charitable purposes for the eternal benefit of 
my soul.” As ‘has already been ‘stated, 
Manzur Ahmad died within a few days of 
executing this deed and Musammat Rahim 


Bibi obtained mutation in her own name, ` 
- Bhe did not spend the cash*on charity, hut ' 


on the 23rd of June, 1913, executed a waqf 
of the corpus of the properly. The import- 
ant clauses in the deed are as follows:— 
"My son Manzur Alimad déceased scld 
ihe zemindari property in Bhitaura Kalan 
aid Afnkhera mentioned below to me for 
Rs.2,00,000, took . Rs.10,000 a portion of tae 
consideration money from me and left tae 
remaining amount of Rs: 1,90,000 with me 
as an amount dedicated for religious prr- 


: poses and authorised me to spend thesarre, 


Out of thesaid amount Rs. 15,000 has been 
spent up to this time. Instead of Spending 
the amount of consideration after which the 
charity shall come to an end, itis more 
beneficial to make awagf of the said pro- 
perty and utilise the income therefrom in 


. the fiction initiated by 


116 I, C. 1929 


waqf was never carried into effect, We know, 
as has been stated earlier in this judgment, 
that. Musammat Rahim Bibi obtained 
mutation in favour of Almighty God, and 
that she executed leases of the villages 
because’ she was unable to &ollect the 
profits herself owing to the obstruction of 
the present plaintiff-appellant Fazal Ahmad. 
There is evidence to shew also that she 
sold the profits which she had not been 
able to collect, It is argued thatin obtain- 
ing. mutation she was merely completing 
the deed itself. That 
OÍ course isa possible theory, but it does 
hot account for theleases and the sale- 
deeds of profits. In these she describes the 
property as wagf property and herself ag 
the mutwalli; for instance in the sale-deed 
in favour'of' Tasdiq Husain dated 1916, 
three years after the execution of the 
wagfnama, she is still maintaining the 
existence of thewagf. All the evidence on 
the file points tothe conclusion that whe- 
ther the wakfnama was colourable or not 
it was intended to be a real dedication and 
not merely a fictitious deed. [t is argued 
that even if Musammat Rahim Bibi did 
obtain the profits of these villages as 
mutwalli yet it is not proved that she spent 
the money on the charitable objects set 
forth in the deed, It is true that there is 
very little evidence to show how the money 
was spent. It must, however, be remember- 
ed that the suit was- brought in 1924 and 
that it must be extremely difficult to 
produce in Court direct evidence of the 
manner in which the deceased lady dis- 


charitable deeds as it will be a continuals;^posed of the profits over a period which 


gift and permanent charity, I, therefore, 
while in a sound state cf body and mird 
and of my own accord withdraw my pos- 
session from the entire 90 biswas asli 
‘zemindari property......... together with all 
the rights appertaining the rein and make 
awagf'of the same in thenameof the 
-Almighty.” z 

I am not clear whether the Subordina-e 
Judge intended to find that the waqf was 
absolutely fictitious, that is to say that tŁe 
lady never intended to execute a wagf deed 
or. never intended to transfer the property 
by, means of this deed and to dedicate it, 


.or whether he considered that there was a 


transfer and-dedication but that it was made 
in order tô defeat creditors, or for some 
other indirect purpose. No fault can be 
found with the form of the deed, or wita, 
the catalogue of objects on whiclf theincoms 
from ‘the préperty is to be expended. Soma 
attempt “has been made to show that ths 


In this she 


started 11 years before. The plaintiff was f 
not called upon by any definite plead- 


ing in the written statement, or by 
any direct issue, 1o account for 
the disposal of these profits. In fact 


it was for the defendants to prove if they 
wished to do so that the profits had not 
been properly spent, if they wished to 
support their plea that the deed of wagf 
was fictitious and colourable. There is on 
the record a long stajemrent which was made 
by the lady herself in a suit between her 
and the heirs to Manzur Ahmad’, estate. 
deposed that she had'spent a 
great deal of money on pilgrimages to 
Mecca and very little on herself, that she 
did execute this deed as a.deed of waqf- 
though the validity of the wagfnama was. 
notbeing agitated in those proceedings-and 
that she did so for the peace ef Manzur 
Ahmad's soul. Shehad also executed a deed 
of vaqf for the salvation of her elder son 
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who died before Manzur Ahmad. -Such 
evidence as thereis on the file, therefore, 
shows that she did intend to execute an 
effective wagfnama that the wagfnama is 

“unimpeachable in form and that she did 
take steps to°catry it into effect. To meet 
this there is nothing except hypothesis. 

. The argument that has. been pressed 
most strongly in this Court is that the 
wording of the deed of waqf itself shows 
that .Musammat Rahim Bibi intended to 
dedicate: the interest that she had derived 
in the two villages from Maozur Ahmad 
under the invalid sale-deed, and that as 


it has now been proved that she derived no" 
interest from him-under that sale-deed it. 


necessarily follows that in executing the 
- waqfnama she really transferred or dedicat- 
ed. nothing at all and the terms of the 
deed cannot be made to cover the interest 
in the property which she - derived by 
‘inheritance on Manzur Ahmad's death. 
In fact it is sought by the respondents to 
trace the closest possible connection 
-between the wagfnama and the deed of sale 
‘executed by” Manzur Ahmad. This was 
what the arbitrator did when he came to 
the conclusion thatthe wagfnama like the 
sale-deed was nulland-void. Itis argued 
that this wagfnama was the consideration 
for the sale of villages by Manzur Ahmad 
and that as thesale has been held to be 
. invalid the consideration must fail. It is 
perfectly true that the sale-deed contains 
an instruction to. the lady to spend the 
‘purchase money in charitable purposes, 
&nd that instead of doing so she executed 
the wagfnama. Even if it could be held; 
-however, that there was a contractual 
obligation with Manzur Ahmad to ex- 
ecute the wagqfnama yet when the 
wagfnama had been executed the matter 
had passed beyond the stage of a contract 
with Manzur Ahmad and there had been 
_adefinite transfer of property and a 
dedication to the Almighty. It does not 
seem to me that this could be revoked 
merely because the sale had failed. Nor 
do I believe that in executing the wagfnama 
Musammat Rahim Bibi made any such 
mental reservation as is suggested by the 
respondents. Theargument is to the follow- 
ing effect. In the wagfnama WMusammat 
Rahim Bibi first states that, Manzur Ahmad 
sold the property to her and left the pur- 
chase money with her. She, tterefore, with- 
draw her possession and made a wagf of 
the property in the name'of the Almighty. 
That is to say she only executed the 
- wagfnama because Manzur Ahmad has 
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“gold her the property afd left the pur- 


chase money with her, and it follows that 
she «vas only; dedicating the interest 
which: she had derived from .Manzur 


Ahmad. At the time when she executed the 
wag the lady was legally entitled to one- 


third ofthe property as. the heir'of Manzur ` 


Ahmad and not to the whole of it ‘as 
purchaser under the sale-deed. She did 
not know that this was her legal position 
but she -believed herself to be the owner 
by purchase of the -whole property. Did 
shesáy-to- herself "Iam executing this wagf 
on the" understanding that the sale-deed 
holds good, but I do not intend to dedi- 
eate the . property I  imherited from 
Manzur Ahmad in the event of the 
sale-deéd being invalid';?. It is argued 
that this was her attitude when she execut- 
ed the wagfnamo, but I cannot bring my- 
selfto-belisve that these doubts really passed 
through her mind. What she was think- 
ing of was not tht interest that she had 
bought from  Maszur Ahmad, or the 
interest that she might have inherited 
from him inthe course of law, but she 
was thinking of “the zemindart property 
in Bithaura Kalan and Amkhera” and whe- 
ther she ‘derived her titleto it from the 
sale deed or from inheritance this is what 
she dedicatedin thewagfnama Undera, 8 
of the Transfer of Property Act ‘Unless 
a different intention’ is expressed or neces- 
sarily implied, a transfer of property passes 
forthwith to the transferee, all the interest 
which the transferor is then capable of 
passing in the property, and in the legal 
incidence thereof," On the face of the 
wagfnamait is a transfer or dedication of 
the zemindari property in the two villages 
and not ofthe questionable'interest which 
she had derived under the sale-deed, If 
she had no interest in the property, of 
course she could transfer nothing; but she 
did legally own one-third of these villages, 
and -was capable of passing that interest 
by means of the wagfnama. ‘it appears to 
me that she must be held to have passed 
that. interest, and that the  wagfnama 
must be held tobe valid to the extent of 
a third sháre in thes8 villages. 

Mr. O'Conor on behalf of the appellant 
has frankly stated that he cannot expett 
the sympathy ofthe Court on behalf of 
his'client and in this I fear ¢hat hé is 


right. Itis, however, in evidence that the 


respondents knew all the circumstances of, 

the case yhen they bought the property 

from Müsammat Rahim Bibi,-that ie to 

say they kew that there was in existence 

= e 
. 


dos they are as follows:— : 


^ August, 19197"... 
| Only 
- lead: directly to the point for decision and 


10 a: ` FAZAL AHMAD v 
‘a, wagfnama and they were warned of, this 
by the plaintiff-appellant himself, . Whether 
they ultimately lose their money or. not 
however, it is clear that a valid deed or 


' waqf cannot beset aside for'sentimental rea- 


sons. I would, therefore, allow the appeal, 
set aside the decree and order of the lower 
Court and direct that the plaintiff-appel- 
lant's suit be decreed with cosis in both 
Courts. 23 

|. Kendall and Niamatullah, JJ.— 
(August 8, 1928).—As the two Judges compos- 
ing this Bench are {divided in opinion on a. 
question which is decisive of the appeal and 
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Uddin are also parties to the suit as defend. 
ant-respondents. i n^ 
Manzur Ahmad had a very large estate. 
He died on 2nd September 1912. Four 
days before shis death, on 29th August, 
1912, while he was almost on his death-bed, 
Manzur Ahmad executed a sale-deed . 
(p. 57) in favour of his mother Rahim 
Bibi, By this. sale-deed, he purported to 
transfer two entire villages Amkhera and 
Bithaura Kalan in-favour of his mother 
for a consideration of Rs. two lakhs: 
He said, in the deed, that he .had 
received Rs. 10,000 out of-the consideration 


as it is oneof law and of considerable import- *money from his mother and that he was 


- ance to the parties it is referred to a larger 


Bench. e ° 
. The question to be referred to auch 


. Bench is "whether the deed of wagf dated 


the38rd ofJune1913 assuming it to beother- 
wise valid operates on the one-third share 
of Musammat Rahim ‘Bibi in villages 
Bithaura Kalan and Amkhera, or whether 
it isconfined to such estate as She was 
believed to possess in them under the 
sale-deed-dated the 29th of, August, 1912.” 
The Hon'ble Chief Justice will be request- 
ed ‘to form suchlarger Bench for the deci- 
sion of the question referred to above. 
; OPINION ved THE FULL . 


T . BENCH. 

Mukerji, J. (March 5, 1929).—A single 
question of law has been referred to this 
‘Bench because of a. difference of opinion 


. "petween the learned Judges’ who con-. 
' stituted the Bench hearing'the first appeal. 


The question.is fromulated: as follows: 


“Whether the deed of wagf dated the 28rd. 
- . of June, 1918,assuming it to be otherwise 
' valid; operates on the one-third share of- 


Musammat Rahim Bibiin villages Bhitaura- 
and Ainkhera or whether it is confined to 
such esíate.as she was believed to possess 
in them under the sale-deed dated: the 29th 


those facts ‘need. to be stated that 


One Niaz Ahmad and one Haji Pir Baksh 


~.. were brothers. Niaz Ahmad had two sons, 
- Bazal Ahmad the ptaintiff-appellant in this 


appeal. and Zahur Ahmad. Pir Baksh had ` 


a daughter Rahim Bibi and a son Jalal : 
Uddin, Rahim Bibi married her cousin 
."Zahur Ahmad and had by him a son 
e ° Manzur 


Ahmad. Manzur „Ahmad was 
twige married.’ One of his ‘wives was 


Jilani Begur, being a daughter of Fazal 


Ahmad” the paternal uncles of Manzur 


leaving, with his mother, the balance of the 
sale consideration with insfructions 
to her” to spend the same” in the 
way s of (charity, just as she deemed 
desirable. Rahim “Bibi made a wagf of 
the entire property on 23rd June, 1923. 
Rahim Bibis name had been recorded 
in the village papers as the owner of the 
properties, by virtue of the sale-deed execut- 
ed by Manzur Ahmad. Soon after executing 
‘the deed of wagf, she got herself mutated, 
as the mutwalli.. The previous entry 
ja her favour was as the proprietor. The 
other heirs of Manzur Ahmad, namely, 
his two wives and his uncle the appellant 
contested this entry with the result that 


“the Commissioner, on appeal, directed that 


the names of all-the four heirs of Manzur 
Ahmad, namely, the- mother, the uncle and 
the wives should be recorded in the khewat 
in proportion to the respective Interest, 


in accordance with the Muhammadan Law. 


Rahim Bibi, thereupon, instituted a suit 
(No, 16 of 1915) in the Court of the Sub- 
ordinate Judge. of Pilibhit, to -obtain a - 
declaration that the waqf executed by her 
was good and valid and, in the alternative, 
that she was the owner and proprietor of | 


"two-thirds interests in the two villages her: 


litle tothe remaining one-third being ad- 
mitted on all hands. EPA 
The suit was keenly » contested and 


"although it succeded in the Court of first 


instance, it was dismissed on’ appeal by 
this «Court, which eame to the gonclusion ` 


‘that the sale-deed in favour of Rahim Bibi | 


was really a gift without consideration and, 
being a giftin favour of an heir, by a person 


‘suffering from death-illness, was void in. 


law: This decision was given* on 5th’ 
December, 1917. I have looked into the’. 


-paper book of the First Appeal (No. 21 of 


1916) aforesaid decided on 5th December, : 
1917, to find 'out what was the nature» 


sAhmad. The other wife was Qamarulnissa. of the claim preferred by Rahim Bibi, 
Jalaludgín's song Taj Uddin and Wisal 


After the decision ofthe High Oouztcertain 





116 I. 0. 1929 - 


questions as to payment of mesne profits 
and'eosts cropped up between Fazal Ahmad 
on the one side and Rahim Bibi and her 
transferees (her nephews Taj Uddin.and 
Wisal Uddin} on the other side, This was 
referred to the arbitration of a certain gentle 
man, Mr. ‘Nazir Ahmad. The question of 
validity or otherwise of the wagf executed 
by Rahim Bibi was also referred to Nazir 
Ahmad by an application of Rahim Bibi's 
‘nephews. We are not concerned with the 
validity or otherwise of the award. It is a 
* ‘part of the history of the case that Nazir 
Ahmad expressed the opinion that the sale- 
‘deed in favour of Rahim Bibi and the deed 
of waqf executed by her were both void. 
This wagon 22nd April, 1918. Within two 
months of this date “Rahim Bibi sold the 
one-third share she had inherited from her 
gon, in the two villages described above, to 
the defendant No. l and the ancestor of the 
‘defendants Nos. 2 to 6 in the suit, out of 
which this appeal haa arisen. 

Rahim Bibi, died on 15th August, 1921. 
The plaintiff, who is one of the persons who 
had been nominated to act as a mutwalli 
. under the deed of waqf executed by Rahim 

-Bibi on 23rd June, 1913, instituted the suit, 
on 9th September, 1924, against the trans- 
ferees of Rahim Bibi to obtain a declara- 
tion that a third share in the two villages 


is subject to dedication or waqf and the. 


transferees of Rahim Bibi have no interest 
in the property. The plaintiff has made, 
pro forma, defendants certain other persons 
who also would be the mutwallis, if the 
‘wagf held good. 4 > i 
Thè suit has been dismissed by the Oourt 
of first instance. When the appeal came 
up for hearing before” the learned 


Judge, of this Court, they disagreed-on the ` 


question set forth in the beginning of this 
judgment. While one of the learned 
Judge was of opinion that the wagf, being 
valid,.‘operated on the one-third share 
which Rahim Bibi, undoubtedly, inherited 


"^ from her eon, the other learned Judge was . 
of opinion that Rahim Bibi made a wagf of | 


only such title as she believed:she had ob- 
tained from her son, by the wale-deed of 


^- 99th August, 1912, and that, therefore, her 


` jnterest in the property, namely, what. she 
inherited from her son, is not impressed 
` with.the wagf with the necessary result that 


' her transferees, the defendants Nos. 1 to 6, 


‘obtained a clear title to the property. 
It will be n&ticed that the question be- 


fore this Bench is one of pure law, It is 

necessary to' emphasise this fact, because jt 

was soyght to raise certain questions of faet 
i ; 
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in the course of argument, on behalf of the' 
respondents, For example, it was suggest- 
ed that Rahim Bibi had no knowledge that 
‘she had an alternative title to the property, 
that she had no eompetent advice and so 
on. In my opinion, for the purpose of de- 
ciding the question, we have tq assume, as 
the question itself assumes, that the deed 
of waq of 23rd of June, 1913, is a perfectly 
valid document and has no flaw of any 
kind,» 

The point for decision is rather narrow, 


although many facts had to benarrated to ° 


fully appreciate the position, It is com- 


*mon ground that the guide furnished by 


law, in this case, to the Oourt, is s. 8 of the 
Transfer of Property Act. That ‘section 
lays down a rule of construction in the ab- 
sence of a different intention being expres- 
sed or necessarily implied. It runs as 
follows :— . 

Unless a different intention is expressed 
or necessarily implied, & transfer of pro- 
perty passes forthwith to the transferee all, 
the interest which the transfer oris then 
capable of passing in the property,and in 
the legal incidente thereof." N 

For the plaintiff it is contended that 
Rahim Bibi made a wagj of the entire vil- 
lages and, if for want of title to the entire 
villages, the wagf .camnot attach to them, 


in their entirety, it must attach to 
her one-third share. On ,the other 
hand ^ it is contended that Rahim 


Bibi hed: two titles to the property, one. 
title being that Which she got by virtue of. 


the sala-deed executed by her son in her 
favour and the other title, which was in 
the alternative, was that cf inkerifance, on 
the death of her son. It is further urged 
that Rahim Bibi, by the deed of wadf, 
transferred or purported to transfer only- 
such title as she thought she possessed by- 
virtue of the sale-deed and this, necessarily, 
shows that she excluded from the operation 


of the transfer, such title as she got by 


right of inheritance. I have to find out 
which of these two contentions is right. 


To start with, an examination of s. 8 of - 


the Transfer of Property Act shows that 


.itlays down a rule of construction which i 


must'be applied .to the case of a transfer 
which. ex-hypothesi, does not tell us whe- 


` ther any particular «interest, possessed by 

the trausferee, was meant to pass by the- 
conveyance op not; ‘The object of the ` 
seetion is, therefore, to establish title a.d: 


to remove, fram the region of pfire speeula- 


tion, what p&ssed.in the mind. of thee | 
transferor or the transferee at the date of e 
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the transfer. It* seems to me to bealso 
. reasonably certain that, when s.8 speaks 
' of ‘transfer of property’, it speaks of érans- 
` fer of some property which maybe tangible 
or intangible, but not mere title, But when 
it speaks of “interest”, it includes title 
large or small, For extmple, aman may 
` Possess two titles to a property. He may be 
an executor, entitled to disposa of the 
property in its entirety, and he may also 
own a beneficial interest, in a fractional 
share in the property. Under s. 8, therefore, 
when such a man transfers thd pro- 
perty, without clearly signifying whe- 
ther he has transferred the property as. 
the executoror as a part owner of it, it 


will be presumed thatthe larger interest," 


' namely, that of, an executor also passed 
along with the smaller interest as a parte 
: owner. See Bijraj Nopani v. Pra Sundary 
Dassee (4) and Gangabai v. Sonabai (5). 
{have found it necessary to make these 
remarks as it was arguédat the Bar that a 
man transfers not a “property” but his 
* title" to the property. Inmy opinion s. 8 
eof the Transfer of Property Act ` con- 
templates the transfer of property and, 
then lays down what are the "interests" 
in that property that should be deemed to 
have passed. The reason for this argu- 
ment was that in the deed of waqf Musam- 
mat Rahim Bibi makes no mention, 
whatsoever, of her tight to inherit a one- 
third share in the villages and makes 
mention of only the fact that she purchas- 
ed the property from her son. 
There can be no doubt that Rahim Bibi 
‘purported to transfer, by way of a wagf 
the’ entire villages. There can also be no 
doubt, tó my mind, that the result would be 
the same if*Rahint Bibi executed a ‘sale- 
deed of the villages instead of a wagf. 
If. Rahim Bibi had sold the entire villages 
instead of making a wagf of the same, it 
having been held that: she got no title 
under the sale-deed executed by her son, 
the purchaser would still have got a title to 
the one-third share Rahim Bibi inherited 
from her son. On the language of 5.8 of 
the Transfer of Property Act, therefore, 
the presumption isthat whew Rahim Bibi 
transferred the two villages, she, thereby, 
"passed not only such title (good, bad or 
indifferent) as she had acquired or she 
believed. she had acquired from her son, 


By virtue of the sale-deed, but also such. 


` (4) 24 Ind. Cas, 296; 42 O. 56; 97 M 
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title as she had as a matter of law, acquired 
by inheritance on the death of her son. 

It was contended that the deed of waqf 
and the sale-deed should be read together 
and when read together, they afforded a 
clear.indication that RahimeBibi was not 
transferring her such interest as she had 
inherited on the death of herson. As I 
have said before, the question, therefore, 
narrows itself down very much. We have 
to find out whether the deed of wagf 
expresses an intention to the effect that 
such right as Rahim Bibi might holdin 
the villages in question, by right of inherit- 
ance from her son, were meant not to pass 
to the Almighty and thatit wasthe inten- 
tion of Rahim Bibi, either clearly expressed 
or necessarily implied, that if Rahim Bibi's 
title by purchase from her son, to the 
entire villages, failed, the Almighty would 
be deprived of all interests in the villages 
and that Rahim Bibi would be at liberty 
to sell her one-third share in the two 
villages toany party she liked. 

In my opinion, the sale-deed and the 
deed of wag, even if read together, do not 
afford any such indication. 

Ihave already mentioned that the sale- 
deed executed by Manzur Ahmad recites 
that he left almost the entire considera- 
tion with his mother to be spent on charit- 
able purposes. It has been found by this 
Court and the finding is res judicata, that 
nothing whatsoever was paid as the sale 
consideration. 'The transaction was one of 
pure gift. Rahim Bibi, however, says in 
the deed of wagf that she was executing 
the document in pursuance of the wishes 
of herson, Sheknew thatshe had a third 


share in these two villages gifted to her,. 


as much and no more as she had, inthe 
other properties of Manzur Ahmad, 
inherited by her along with other heirs, 


She must have, therefore, known that by 


executing the deed of wagf she was giving 
away her third share in the two villages. If, 
therefore, she wanted to make a wagf, 


‘conditionally, that is to „say, if it was her- 


intention that the ,wagf should take effect 
only in the cage df the ostensible sale-deed 
in her favour being good in law, she would 
have said ĝo. We need not hére consider 
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ifshe had made a conditional wagf how . 


far it would have been validin law. Ineed 


not repeat, but the whole point is, there is 


nothing in thedeed of wagf which indicates, 
unmistakably; that the deed of wagf was 
a conditional deed and waseto be of no 
effect at all, if the sale in favour of Rahim 
Bibi fell through, The fact that she makeg 
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mention oftlfesale-deed in her favour is, 
only because she had to recite the source 
of her title, according to the practice of 
the country. Ifshe mentions that it was 
the wish ofherson that the sale proceeds 
should be spent on charity, she does so, to 
explain the motive for her action, although 
she does not profess to fully comply with 
her son's wishes, which were to the 
effect that the sale proceeds should be 
spent.and not the corpus of the estate. 

Giving the case my best consideration, 
Iam Clearly of opinion that the waqf 
does attach to the one-third share of 
Rahim Bibi. 

I am not at all corfcerned as to how 
far morally justified is the plaintiff in 
making the claim. At one stage of the 
argument before us, it was said that the 
sale proceeds, of the property, now in 
dispute, went to satisfy a debt dueto the 
plaintiff himself, from Rahim Bibi. That 
may be so, The debt was a just debt 
and it was the duty of Rahim Bibi to 
pay it; but that did not mean that she 
should have sold the property which she 
had dedicated to the Almighty.: She had 
owned other properties which she had 
given away to her brother's sons. Some 
part of that property should have been 
sold to pay Rahim  Bibi's just debts, 
or if Rahim Bibi could not pay her 
debts, she might have chosen to take shelter 
in the Insolvency Oourt. But if she chose to 
sell unsaleable property and raised money 
there is nothing morally wrong, on the 
part of the plaintiff to accept the money 
and then say that the sale was not justi- 
fied. The plaintiff could not 
‘Rahim Bibi to sell other properties, in 
order to pay him. He did not persuade 
her to sell the wagf property. 

As I have said, my answer -to the ques- 
tion is that the " wage ges attach” to the 
one-third share of Rahim Bibi: 

‘Kendall, J.—(March 5, 1629)— For the 
reasons given in my judgment of*lst August 
1928, I agree. 


: Niamatullah, d.—(March 5, 1929).—- 


I am of opinion thatthe deed of waqf 


dated the 23rd June, 1913, does not 
operate on the one-third share of 
Musammat Bahim Bibi which. she in- 


' herited from Manzur Ahmad, in villages 
Bhitaura and Amkhera, and that it is 
confined to such estate as she was be- 
lieved *to possess in them under the sale- 
deed; dated the 29th Awgust, 1912. No 
further light was ,thrown on the matter 
in 'eontroversy and the arguments before 


compel ` 
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the Fuli Bench -proceeded on 'the same 
lines as before. 
out in the judgment, I delivered as a 
member of the Division Bench making 
the reference which should be referred ro 
as indieating my views on the questions in- 
volved in the reference. 


By the Court,—The answer to the- 


.question oflaw, referred to the Bench of 


three Judges, is the answer of the majority, 
viz., the waqf does attach to the one-third 
share of Rahim Bibi, in the two villages and 
does not fail, in ite entirety, because. the 
transaction of sale by Manzur Ahmad, in 


- her favour, fails. 


JUDGMENT OF THE DIVISION 


ENCH. 

Kendall, J MAU 19, 1929).—The 
question referred to the F'ull Bench was :— 

* Whether the deedof wagf dated tha 23rd 
of June 1913, assuming it to be otherwise 
valid, operates on the one-third share of 
Müsammat Rahim Bibi in villages Bhitaura 
Kalan and Amkhera or whether it is ọn- 
fined to such estate as she was believed to 
possess in them under the sale-deed dated 
the 29th August, 19124?" 

This question has been answered in the 
decision of the Full Bench, dated the 5th 
of March, 1929, viz., “the wagf does attach 
to the one: third share of Rahim Bibii in the 


two villages and does not fail, in ite 


entirety, because the transaction * of 
sale by Manzur Ahmad in her favour, fails.” 
On the appeal coming before the origi- 
nal Bench for disposal after this decision 
it was argued by Sir Tej Bahadur Sapru 
for the respondents that although the 
decision of the Full Bench showed conclu- 
sively that thewagf must attach to the one- 
third share of Musammat Rahim Bibi, yet 
the question was still open of whether 


Musammat Rahim Bibi as a pardanashin . 


lady could be held to be bound by the 
deed,- seeing that it hed not been proved 
that the legal position had been fully ex- 
plained to her before or at the time whert 
she executed the deed of waqgf, that is to 
say, it had not been explained to her 
that in the event eof the sale-deed exe- 
cuted by Manzur Ahmad being held to 
beeinvalid, the wagf which she was exe- 
cuting would attach to the estate which 
she would inherit as the heir* of Manzur 
Ahmad. 
reference was made to the decision in the 
cases of Kamawati v. Ditbijai Singh (8) 
(6) E Ind. gaa. oa 43 A. 525 at p. 530; 
ies . L. T. ; 42 ML. J. 8f; OY. Kn 
4 Bom. L. R.626; 4 U. P.L. R. (P. 0,) 27; Aal. R. 
A Q. 14; 923) Mr. W. N. 336; 48 I. A, 381 (P.O). 


My reasons are fully stt: 


In ° support of this argument? | 


e 


"position, had ` ben 


e 

d 
and Farid-un-Nisa v. Mukhtar Ahmad (1).In 
these cases it ia to be observed ‘it was held 
that the pardanashin lady was not bound 
by her deed in which owing to a mis- 


' apprehension she had parted with larger 


estates that she believed herself to.be pos- 
sessed of, that is tosay, the effect of the 
deed was detrimental to her owing 4o her 
ignoranee, In the present case, when it 
was originally argued before ug the way. 
iu which the.respondent's contention was 
put forward was rather different. In dis-* 
cussing the construction of the deed of 
wagf it was suggested that, as the lady, 
was not aware that in the event she 
would be found to be possessed of the 
estate inherited from Manzur Ahmad not 
of the estate sold to hereby Manzur Ahmad, 
it cannot have been her intention to trans- 
fer the former estate by the deed of waqf, 


` and gonsequently the deed of wagf could 


not attach to that estate. This was the 
point on which my learned brother and I 
disagreed, and this was the point decided 
by the Full Bench. 

The question whether the circumstances 
were fully explained to the lady was not 
one which ever had any prominence in 
the proceedings. In the plaint the case 
in support of the wagf ‘is set forth in 
paras. 3 and 4, and in the written 
statement in reply to „para, 3 of the 
*plaint it was said "Musammat Rahim Bibi 
had never the intention tb make a. 'wagf' 
in respect of any portion of the estate of 
Manzur Ahutad, nor has she done so. If 
any deed of 'waqf' referred to in this 
paragraph was brought into existence in 
any way, it is simply fictitious’ It 
was not set forth that the legal position 
had not been explained to Musammat 
Rahim Bibi, or that the deed of wagf was 
invalid because of any misapprehension 
on her part due to her being a pardanashin 
lady. The plaintiff was, therefore, never 
called on to answerethis allegation or to 
bring evidence to prove that the legal 
explained to` the- 
lady br that she herself understood it. 
Evidence was, however, brought to.show 
that the wagf had been carried into effect 
and my own decision was that the evi- 
‘dence was sufficient to ahoy that the lady 
believed -herself to be the fufl proprietor 
‘of thawholé estate, that she intended to 


. “transfer the whole estate bf the deed of 
` wagf, that she did so transfer it and that 


the deed was, "therefore, effective as’ re- 
gards the smaller estate of which the sub. 
sequent? event showed that she was the 
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owner, As she was fully satisfied that she . 
possessed the whole sixteen afinas and.was . 
under no misapprehension as to the effect 
of the wagf on the estate, it was clear to 


“me that the execution of the wagf was the 


free and intelligent act of the lady, and, 
therefore, there was no obligation on the 
plaintiff to bring positive evidence to prove 
that the whole legal position had been 
explained to her, viz, that if her titleas ' 
vendee of the whole estate should fail, the 
wagf would attach to the lesser estate in- 
herited from Manzur Ahmad. There was 


nodouht in my mind and I believe there 


was none in that of my learned ‘brother as 
to the circumstances in which the wagf 
was executed, viz’, that she believed her- 
self to be the owner of the full estate and ` 
that she intended to execute a wzgf of it 
in that belief; The point in which we 
differed was this, I considered that she 
could not in the cireumstances have had 
any intention of reserving any possible 
estate that. she might be found to have 
inherited from her son: whereas my 
learned brother held that there might have 
been such an intention. There was, there- 
fore, no question of fact before the Fall 
Bench, and for this reason the Full Bench 
did ‘not allow it to be discussed. The. 


question whether on these facts Musammat 


Rahim Bibi as a pardanashin lady would 
be bound by the deed of waqf appears to 
me,-therefore, fo be one that is entirely 
covered by the decision of the Full 
Bench. 

The result is that I would allow the 
appeal, set aside the decree and order of: 
the lower Court and direct that the plaint- 
with costs 
in both Courts. — 2 

Niamatullah, J.—(March 19, 1929). 
—I agres with my learned brother in 
allowing the appeal bat for somewhat 
different reasonse {*have already éxpressed 
my opinion'on the contention now reiter- 
ated on helealf of the respondents, viz., 
that in the absence of evidence establish. 
ing that the effect of the deed of wagy, 
dated.the 23rd of June, 1913, (as found by 
the Full Bench) was explained to Musam- 
mat Rahim Bibi, admittedly “a parda- 
nashin lady, apd that, therefore, it cannot 
operate to convey the interBst which, in 


the events that happened, she must be. ` 


deemed tn have inherited from her son: 
The law is well-settled that those who rely . 
upon deeds containing diepesitions b 

pardanashin ladits -must establish not only 
that they executed. theedeeds intelligegtly 


S 
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but also that the nature and effect of the 


dispositions ‘were explained to them and” 


that it was with full knowledge of the 
correct legal import of such dispositions 
that they executed the deeds, Clear dicta 
in support of this propositions are to be 
found in Kamawati v. Digbijai Singh (0) 
and Farid-un- Nisa v. Mukhtar Ahmad (1). 
ltis not necessary to make reference to 
earlier cases in which the Privy QOouncil 
have likewise laid.stress on the necessity 
of such proof being given by those who 


Seek to enforce deeds executed by’ 
pardanashin ladies. The | requirement 
Of the’*,above rule exists even in 


cases wherea deed is impugned by a 
. pardanashin lady, or those claiming under 
her without specifically repudiating on the 
ground that the legal effect of the deed 
wasnot brought home to her, see Sudish 
Lalv. Sheobarat Koer (1), Shambati Koeri v. 
Jago Bibi (8). * l 
, Moreover, the pleadings in this case 
raised the question,in my opinion, with 
sufficient clearness. In para. 3 of the 
written statement, in answer to the cor- 
responding paragraph of the plaint which 
was denied, it has been averred that “Musam- 
mat Rahim Bibi had never the intention 
to make a wagf in respect ofany por- 
tion of the estate of Manzur Ahmad, nor 
has she doneso. Ifany deed of wagf re- 
ferred to in this paragraph was brought 
into.existenee in any way it is simply ficti- 
tious. The genuineness and validity of 
the papers mentioned in the said paragraph 
are not admitted.” To interpret the plea 
. herein contained it should be remembered 
that the case of the defendants has through- 
out been that Musammat Rahim Bibi 
made wagf of what she believed. at that 
time to have been conveyed to her by 
‘the sale-deed executed by herson, Manzur 
Ahmad, and not what she was subsequently 
. held to have inherited efrom him.‘ On the 
supposition that title passed to her under 
the sale-deed the village comvayed there- 
by would form no part of "the estate of 
Manzur Ahmad" atthe timeof his death. 
Onthe otherband, if the sale-deed was 
invalid as eventually held by this Court, 
the villages would form part of "the estate 
of Manzur Ahmad". which would . partly 
_devolve uponsher-as one of his heirs.- The 
plea embodied in para. 3 of the written 
Statement carefully analysed comes jo 


(T) 7 @ 245 at p. 250; 8 I A: 39; 4 Sar. P. O.J. 
.222;5 Iud. Jur. 270 (P. O). ` £m 

(8) 29 O. 749; 29 I. À. 127; 4 Hom. L, R: 444; 6 C. 
W. N, 082; 8 Sar. P. 0, TOP, 0). < 
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-the allegation that she did not make wagf 
ofthat she had -inherited from her son, 
Manzur Ahmad, nor did she ever intend*to 
make waqf of such interest. "Lhis being 80, 
ever according to a strict rule of plead- 
ing, the defence raised the question whe- 
ther Musammat Rahim Bibi intended to 
make a wagf of whatshe inherited from 
her son,, and the plaintiff who -seeks to 
enforce the deed - against 
should, therefore, have established by 


* satisfactory evidence that the effect of the — 


deed, viz., that it operates to convey what 

. She inherited from Manzür Ahmad was ex- 
plained to her oy was otherwise present to 
her mind "when she executed it. - It'is con- 
ceded on behalf of the appellant that no 
such evidence was adduced. It follows 
that she cannot be deemed to have intend- 
ed to give such effect to the deed. 

While I maintain now as I did pefore 
that the effect of the deed, dated 23rd June 
1913, is not to convey one-third of the 
villages Bhitaura and Amkhera, I think 
that in view ofthe answer returned by 
the Full Bench to the reference made by 
us, the question cannot be raised at this 
stage. The Full Bench refused merely 
to entertain any question ` of fact and 
not the consideration of questions of law 
bearing on the reference. Mukerji, J., 
who delivered the judgment of the Full 
Bench, observed? “It willbe noticed that 
the question before this Bench is orfe of 
pure law. It is necessary to  dmphasise 
this fact, because it was sought to raise 
certain questions of fact in the course of 
argument, on behalf of the respondente. 
For example, it was- suggested that Rahim 
Bibi had no knowledge that she ‘had an 
alternative title to the property, that ‘she 
had no competent advice and eso on, In 
my opinion, for the purpose ‘of -deciding 
the question, we have to` assume; as the 
question itself assumes, that the deed of 
wagf of thee23rd of Jane, 1913, is a per- 
fectly valid document and has. no -flaw of 
any kind." He proeeeded to consider the 
question referred to the Full Beneh and 
held that the deed of wagf, datedthe 23rd 
‘of June, 1913; operates in law on what 


Musammat Rahim Bibi inherited - from , 


Menzur Ahmad. In my earlier judgment 
I referred to the necessity of establish- 
ing by cogent evidence- that” Musgmmat 
Rahim Bibi “intended the deed 
operative : 
‘argument leading to the “conclusion that 
the deed cannot -have such efféct. .No 
' question of fact arises now or arose then, 
e STE d . 


such interest ' 


to be*. 
. to. that extent “only ~ an: 
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it being conceded that such evidence has July, 1926, reversing that of the Additional 


nok been given. Itis only a proposition 
oflawthat we are concerned with, viz, 
whetherin the absence of evidence {hat 
this effect of the deed was present to her 
‘mind the deed can operate so “as to 
have that effect. The answer given by the 


. Full Bench is wide enough to have -im- 


pliedly disposed of all arguments “ of that 
kind. This Bench is bound to give effect 
to the opinion éxpressed by the Full Bench 
“on the question referred to it. 

For the reasofiss stated by me above I 
allow the appeal with costs. 

By thé Court.—The Appeal is allowed, 
the decree and order of the lower Courtare 
set aside and the plaintiffappellant's suit 
is decreed with costs in both Oourts. 

A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Sxconp O1vin ArPÉar No. 1492 of 1926, 
February 22, 1929. 
Present :—Mr, Justice Sulaiman and Mr. 
j Justice Mukerji. 
Syed AFZAL HUSAIN—PLAINTIFF— 
. APPELLANT 


. versus, -— 

Musammat HURAN BIBI AND OTBERS— 

DEFENDANTS—RESPONDENTS, . . 

Civil -Procedure Code (Act V of 1908), O. XLI, 
v. 838—Suit for pre-emption—Plaintiff contending 
sale is invalid in part but offering to pre-empt whole 
if sale is held valid—Decree for partial pre-emption 
—Dismissal of suit in Appellate Court for partial 
pre-emption, legality of—Power of Court to allow 
pre-emption of whole property. 

. In a suit for pre-emption the plaintiff alleged that 
the vendor had no right to sell more than one- 
fourth share in the property sold but offered to 
pre-empt the whole property if the sale of the whole 
"as found to be valida The triab Court decreed 
pre-emption of one-fourth share on payment of the 
eproportionate amounte The plaintiff submitted to 
the deqree but the defendant appealed and con- 
tended that the whole suit should be dismissed 
on account of the defect of partial pre-emptiop. The 
contention was upheld and,the suit was dismissed. 
On second appeal: 

Held, (1) that before the Appellate Court the 
defendant should either have wajyed her” objeetion 
to partial pre-emption or insisted $n the plaintiff 

. agreeigg to pe-empt the whole; 

e  (2)that the Court had ampe power under 
O. XLI,r.33, Civil Procedure Code, to decree 
the whele claim, eyen though tpe plaintiff had not 
objected to the first Court's decree, and the dismissal 
of the wllole suit was illegal. i 

cond appealfrom a decree of the Dis- 


m Judge,- Allahabad, dated the 6th of 


Subordinate JudgeAllahabad,dated the 18th 
of February, 1926. . i 
Mr, S, C. Goyel, for the Appellant. 

Mr. S. Majid Ali (for Mr. (Krishna, 
Bahadur), for the Respondents, é 
JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for pre emption. 
The widow of Abdul Karim acting for her- 
self and as guardian of her minor daughter 
sold a half share in 10 “bighas 19 biswas 
zemindari property belonging to her de- 
ceased husband ostensibly for a sum of 


* Rs, 1,250.Itappearsthat previously the widow 


had applied to the District Judge for per- 
mission to sell the ghare of her minor daugh- 
ter and that permissiom was refused. The 
present plaintiff filed this suit for pre- 
emption and alleged that the widow had no 
power to sell more than one-eighth share 
which the plaintiff stated was owned by 
her. In para. llof the plaint it was 
specifically mentioned that the sale in 
respect of more than one-eighth share was 
unlawful, Then in para. 13, the plaintiff 
offered to pre-empt that portion of the pro- 
perty sold which the Court held was valid 
according to law and added that if the sale 
of the whole half share was found to be 
valid he was prepared to preempt the 
whole. In para. 16 he offered to pay 
any price which the Oourt may determine. 
The relief claimed was for possession by 
pre-emption ofthe property detailed or any 
portion thereof as the Court may think pro- 
per. On aperusal of the plaint we are of 
opinion that the learned District Judge is 
quite rightin holding that the plaintiff had- 
put forward two alternative cases. Inthe 
trial Court he alleged that the sale of any 
share in excess of one-eighth was invalid 
and offered to pre empt the whole only if 
the Court found that the sale of the whole 
property was valid. We‘further agree with 
the learned District* Judge that this way of - 
putting the casein the alternative was not 
fatal to thé *plaintiff'S suit for pre emption 
because héhad also expressed his readiness 
to pay the whole price and to pre-empt the 
whole properly. 

It would. not be proper to decide in this 
case theexact-extent of the share owned by - 
the widow or ker right to transfer the pro- 
perty. In the absence of any'specific allega- 
tion of fraud the plaintiff is not entitled to. 
put the widow to the prcof of her title. He 
should step into the shoses of the, vendee 
and must take the same risk -as the latter 


- has taken, end pay the same prise. - 


The Court of first instance howeve degreed 
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the claim, for pre-emption of one-fourth of 
the half share of the property sold on pay- 
ment of the, proportionate amount of 
Rs, 292-8-0, having found that the considera- 
tiontwas really Rs. 1,170 and not Rs. 1,250. 
- The plaintiff submitted to the decree, but 
the defendant appealed. On behalf of the 
defendant an objection was taken that in- 
asmuch as the plaintiff had not appealed 
from the decree dismissing the rest of his 
claim the whole suit ought to be dismissed 
“on, account of the defect of partial pre-em- 
‘tion. It is this pléa which found ‘favour 
with thé learned Judge. The learned 
Judge has thought that in the circumstances 
“he was limited to only one course, namely, to 
decree the'-appeal and dismiss the whole 
suit. He thought that he could no longer 
take into consideration the plaintiff's alter- 
native case to pre-empt the whole property 
and that inasmuch as.there was no appeal 
on behalf of the plaintiff the learned Judge 
could not help him. ; ; 
` We are of opinion that the view taken by 
the learned District Judge was not correct. 
He had ample power to decree the whole 
claim under O. XLI, r. 330f the Code of 
Civil Procedure. The plaintiff had offered 
to pre-emptthe whole property. It was the 
Oourt wbich declined to give him  posses- 
sion over more than one-fourth of one-half. 
That being so his suit ehould not-have been 
dismissed on appeal on the mere ground of 
partial pre-emtion. l i 
“ We think that before the Appellate Court 
either the defendent should have waived her 
objection to partial preemption or should 
have insisted on the plaintiff agreeing to 
pre-empt the whole property. Mr. Krishna 
Bahadur who holds the brief of Mr. Majid 


Ali states before us that his client’ would - 


prefer to submit to the pre-emption of the 


whole property by the plaintiff than to his' 


pre-empting a part only. i 

- >The defendant in her appeal before the 
District Judge had challenged the finding 
of the Court of first instatce: that the real 
consideration was Rs. 1,170 only. The, bal- 
ance of Rs:80 was said to have? been paid 
toonelmtiaz whose receipt was filed by the 
defendant and who was examined as her 
witness. The Court of first instance felt 
doubtful as to the truth of this witness's 
. statement. Having examined the evidence 
we are of opinion that there was no good 
ground for disbelieving him. We, there- 
fore, think that Rs. 1,250 should be taken to 
be the true consideration. l x 

“ln - these circumstances we allow the ap- 
peal and set aside the degrees of both the 

e s R e t : 
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Courts below and decree the plaintiff's suit 
for pre-emption of the whole property sold 
on payment of the whole amount of Rs; 1,250. 
In the special circumstances of the case 
we direct that the parties should bear their 
_own costs throughout. We fix the period of 
sixty days from this date for payment. If 
the amount is not paid within the time 
allowed the suit willstand dismissed with 
casts fn all Oourts, op ht 
ERE ` Appeal allowed, 


. 
m Com at an. 
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* ALLAHABAD HIGH COURT.. 
* - Orvin Reviston No. 321 or 1928. 
January 25, 1929. 
Present: —Mr. Justice Dalal, 
SHEO NARAIN DÜBE-PrAiINTIfF 
we APPLICANT 
versus ; 
RAJ KUMAR RAI anp oTHERS—*®  ° 
Deranpants—pposiTs PARTIES, ` 

Contract Act (IX of 1872), s. 24—Mortgage in con- 
travention of law—Personal covenant, validity of. 

If a mortgage prohibited by law comes inta 
existence on the money being borrowed, the entire 
contract of mortgage is void under 8. 24 of 
the Contract Act, -and the . personal covenant 
in the mortgage also “falls along with the 
contract of mortgage.. If, however, the mortgage 
was to come into existence on the breach of a 
personal covenant and first of all a personal 
covenant to pay was entered into, the failure Of the 
mortgage would not, lead tothe failure ofthe per- 
-sonalcovenant. | | . : = . 
i Ho Prasad Tewari v. Sheo Gobind Tewari (1), fol- 
owed. ^" . , e . . 

. Jarbandhan v Badri (2), distinguished. - 

Oivil revision from án oraer ofsthe Judge 
of Small Cause, Court, Azamgarh; dated 
‘the 11th of August; 1928. . : 

Mr. S." P. Sinha for Mr. Kedar Nath 
Sinha, for the Applicant. 

Mr. Krishna Murari Lal, for the Opposite 
Parties. . ° 
_JUDGMENT.—There is nothing to 
distinguish this case from the ruling in the 
case of Her Prasad Tewari v. Sheo Gobind 
Tewari (1)' The le&rned Counsel for 
the applicant quoted the ruling in the 
ease of Jarbandhan v. Badri (2). The 
distinction between the cases is very 
clear? If a mortgage prohibited by law 
comes into existenc8 on the money being 
‘borrowed, the entire contract of mortgage 
is Void’ undgres. 24 of the Indian Contract 
Ast, and that being so the personal covenant 


ut = $ 
(1) 67 Ind. Cas? 793; 20 A, È. J. 318; 44 A.486; A. I! . 


R. 1922 All. 13 


(2) 83 Ind. Oks. 195145 A, 821; A. T R. 1991, All, 80; 


31 A, Ly J. 480, 


S08 C SHAH ALI H&MMAD Y, MOHAMMAD NASIR ALI, 
in the mortgage also falls along- with the 


_ contract of mortgage. If, however, the mort- 
‘gage was to come into existence on the 
breach ofa personal covenant and first 
Qf all a personal covenant to pay was 


| entered into, the failure’ of the mortgage 


would not fead to the failure of the personal 


.Covenant. In the presentcase the mort- 


gage was secured for the money borrowed 
‘and there was no personal covenant for 


“the payment prior to the recital of the 


mortgage. It is not stated in the bond. 
that a mortgage will come into existence 
on non-payment of the money on the* 
basis of the personal covenant. Idismiss this 
application with*cogts. a a si e 
A. ' — Appligation dismissed, 


£ 





- ALLAHABAD HIGH COURT. 
Beconp Crvin Appzan No. 1954 or 1928. 
cu * Eebruary 13; 1929. -:. ^.^ 


3 


^. Present:—Mr. Justice Ashworta and 


(o. 0 o Mr. Justice Seny >; ^ ^.^ €. 

"SHAH ALI HAMMAD—DEFENDANT— - 

ono a 1. APPELLANT ,. z^ > 
". versus 


+ Muhammadan Law—Wakf—Inference of dedication 
-from user, -- -5> = EN E 2s ; 
In orde» to constitute wakf. under the law the 


‘saty; dedication may be inferred from long user. 


Buta Court is not bound to infer thala piece of 
land is wakf merely because. it was called an 
4mambara, majlises were "held -there at the time 
of Moharram, tazias were kept there, and graves were 
found in: different portions of it. HN. 

Second appeal from a decree of the Seeond 
Additional Subordinate Judge, Jaunpur, 
dated the25th of May, 1928. confirming that 

of the Additional Muxsif, Jaunpur, dated the 
16th January, 1926. : 
> Messrs. Hyder Mehdi and Zafar Mehdi, 


"for the Appellant. 


` dUDGMENT.—This is a defendants’ 
‘appeal arising out of a euit for posaession 
ofahouse witheourtyard and a pucca well. 
The plaintiff came into Qourt “on éhe 
allegation that he was the oWner of this 
house by right of purchase. , The defend- 
eante d&nied the plaintiff's titl¢.and insisted 


~ thatthe property was wagf property and 


that thd defendants. were in adverse pro- 
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prietary- possession for a period of more: 
than 12 years befor suit. The trial Oourt. 
decreed the suit. It held that the plaintiff's 
title fo the property was, established, that 
the defendants had failed to prove that the 
property was dedicated and that the de- 
fendants were notin adverse possession of 
this property fora period of more than 12 
years before the institution of the suit. 
The lower Appellate Court has affirmed the 
findings of the trial Court on all the 
aforesaid points and has dismissed the 
apreal. . i 
It is contended that the lower Appellate. 
Court has misdirected itself in holding that, 
the property was not dedicated „property 
because it ought to have found upon a 
certain number of facts which were either 


admitted or proveti that the property did, 


as a matter of fact, constitute wagf under 
the Shia Law. It has been found by the 


‘lower Appellate Court that the courtyard 


was known as imambara, that majlises were 


held -in the courtyard at the time of 


Mohatram and chehlum and that tazias 


"used to be kept in the courtyard in front 


of the dalan and thata number of graves 
of the family of Shah Husain Bakhsh were 
to be found in different portions of the 
property. The learned Counsel for the 
appellants contends that on these facts the 


‘Oourt ought to have held that the property 


was dedicated according toShia Law. It 
may be conceded that in order to constitute 
wagf under the law the existence of an 
instrument in writing is not necessary and 
that dedication may be inferred from long 
user. It cannot, however, be urged that 
upon the facts found bythe lower Appellate 
Courtit wasbound tocome to the conclusion 
that the property was wagf property. It is 
amatter of common knowledge that tazias 


. are kept in the court-yards of the houses of 


Shia Musalmans and that majlises are held 
in their houses on the occasion of 
Moharram and chehlum. dt isaleo a fact 
of common knowi&dge that graves some- 
times are to be -found in the residential 
howses of Shia Musalmans. The popular 
description of a placeis of little or no 
evidential value to prove dedication. In 
these eircumstances it could not be said that 
the learned, Judgs was bound to hold in 
this case that the property was “wagf pro- 
perty. Wethink that the appeal is con- 
cluded by the finding of fact @rrived at by 
the lower Appellate Court and there are no 
circumstances pointed out to us to shows 
that the said finding is vitiated either by 
misapplication of substantive law or au. 

4 . E 
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` error of procedure, The appeal is-dismissed 


under O, XLl,r. ll, Civil Procedure 
: Qode, is 4 
A. Appeal dismissed. | 


ALLAHABAD HIGH COURT. 
CRIMINAL APeBAL No. 752-0F 1928. 
November 30, 1928. 
Present:—Mr. Justice Boys and Mr. J ustice 


F Banerji. 
PARSHADI AND OTHER8—ÀCCUSED 
: —APPELLANTS. | . 


n versus 
EMPEROR-OvrrosiTE-PagTY. 

Penal Code (Act XLV 9f 1860), s. 809—Assault 
with lathis—Fracture of skull—Person giving fatal 
blow not identified —Cagpital sentence. 

When men use their lathis with the result that 
a man'sskullis fractured it must be taken, in the 
absence of special circumstances, that they know 
that they weré doing an act so eminently dangerous 
that it must in all probability cause such bodily 
injury as is likely to cause death. 

It is wrong to think that thereis any practice 
that in a case of an assault by several persons 
where the particular person who struck the fatal 
blow cannot be identified, the capital sentence should 
not be inflicted. 

Oriminal. appeal from an order of the 
Sessions Judge, Shahjahanpur, dated the 
13th, of August, 1923. 

Mr. K. O. Carleton, fcr the Appellants. 

Dr. M. Waliullah, the Assistant Govern- 
ment Advocate, for the Opposite Party. 

JUDGMENT. = 

The facts ofthis case are set out in the 
judgment of Mr. Ardagh, the Sessions Judge 
of Shabjahanpur, very clearly and there 
is only one comment in regard to the views 
expressed by him that we shall have to 
make. 

The facts are very clear, and if there is 
any point apparently established by the 
evidence for the prosecütion which does 
not in fact represent the truth the accused 
have only themselves fo blame forit. They 
have set up foolish defences of alibi, in one 
case supported by evidencé that is” most 
probably fabricated. We have,*therefore, no 
assistance from them to enable us to deter- 
mine exactly what happened. It is clearly 
established by the evidence for the prose- 
eution that certain residente of village Gaur 
went to fish in a tank within the limita of 
village Shefapur. While they were fishing 
they were deliberately attacked by cartain 
of the villagers of Sherapur, who pretead- 
ei ta think that they had'a grievance 
againgt-the Gaur villagers for fishing in the 
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tank and who were determined to take 
away from the Gaur villagers the fish which 
they had caught. Inthe courseof the as- 
sault committed on the Gaur villagers 
Jamaland Chandan, who stood their ground, 
were injured, Chandan, fataMy. All the six 
appellants have been sentenced to trans- 
portation for life under s. 302 read with 
s. 149. 

We have already described the grievance 
of the Sherapur villagers as an alleged grievs 
ance and we have so described it sbecause 
all the evidence indicates*that the Gaur 
villagers had at least a joint right, if not 
the sole right, to fish in dhe Sherapur tank. 
In aay event there could be no possible ques- 
tion in these circumstances of a right of the 
Sherapur villagers to defend their property 
for it was clearly a case in which they had 
plenty of time td have recourse to the pub- 
lic authority, the Police Station was only 
three miles away. The people who had taken 
the fish were very well known to the Shefa- 
pur villagers and the case was wholly 
different from one where a person finds an 
unknown thief stealing his property in the 


middle of the night. It has only been pos- 


sible to criticise the case for the prosecu- 
tion in respect of two points. It is sug- 
gested that there wás a delay in making a 
report. That delay might possibly be ac- 
counted for in many ways. No attempt 
was made on behalf of the defence to ‘elicit 
the reasons for, the delay by cross-exami- 
nation,—no questions were asked oa ‘the 
point. . 

Next it is suggested that this was not a 
case under s. 302. We think it is clearly 
established by the evidence that when the 
party set out from Sherapur each one of 
them set out with the intention of depriv- 
ing by violence the Gaur villagers of the 
fish that they had.caught. 
viously have expected resistánce, and that 
must have meant a lathi fight. When men 
use their lathis with the result that a man's 
skull is fractured it must be taken in the 
absence of Special circumstances, that they 
know that they were daing an aet so emj- 
nently dangerousthatit must in aM probabi- 
lity cause such bodily injury as is likely 
to cause death It is clear to us'then that 
the offence of mutder was committed, and 
under s. 149 all of them were equally guilty. 
If is msnidest that the exact amount of 
gailt attaching to the accused, in diffefent 
cases and ig different circumstances may 


They must ob- : 


L 


vary, but we have no discretion to inflict. 


less than tke sentence of transportation for 
life if we are satisfied that it was.¢ case in 


“the interests of his clients to take it, 


"20 
‘law of murder, This is one of the cases 
‘which we can only leave to the Local 
Government.to consider. Lastly, we have 
‘noted above that there was only ene point 
in which we' considered that exception 
-might be taken to the judgment of the 
‘learned Sessions Judge and that is a point 
“which it was not likely would be takeh by 
the Counsel for the defence, for it was x Ls 
e 
«learned Judge has said: -“It is ndt, I be- 
‘lieve, the common practice to sentence to 
‘death those who are implicated in a riot in 
‘which death is caused and in which the 
"definite assailamtse are not ascertained.” 
"We do notthink that the learned Judge is 
right in stating the proposition so broadly 
‘and possibly he did not mean too. It is 
clear that there may be cages in which- the 
guilt of any particular assailant of actually 
‘striking the fatal blow éannot be establish- 
-ed but in which all the persons concerned 
‘would be indubitably guilty of murder and 
‘equally deserve a capital sentence. Such 
a case may clearly be where six men go 
‘out with the deliberate-intention of killing 
a person and in pursuance of the common 
‘object one or other kills him. It may not 
"be possible to establigh which struck the 
fatal blow, but it is manifest that all would 
‘be equally guilty and all should receive a 
capital sentence. That again is a proposi- 
tion stated broadly and in particular cases 
‘might require qualification; but it: is 
suffictent to say that there should not be, if 
in fact it does exist, a practice to assume 
that where the particular person cannot 
be found to be guilty of the fatal blow the 
capital sentence should not be inflicted, 
‘The appeals are dismissed. 
N.H Appeals dismissed, 


ee 
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ALLAHABAD HIGH COURT. 
Extoution Ssconp ApPPrAL No. 1986 | 
. or M27. . 
January 12, 1928. 
* Present :—Mr. Justice Ashworth. 
GIRW &R DAY AL—PLAINTIFF—A PPELLANT 


" . versus . 
NARAIN SINGH AND. o*HERS—DEFENPANTS 
š ` — RESPONDENTS. f 
© Civil Procedure- Code (Act V of 1608), s. 60 ()éc) 
—Deaeree against judgment-debtor as Representative of 
deceased debtor-eExemption from attachment of house 
ogcupied èy him as agriculturist. é 
.. In execution of a decree against" the judgment- 
* debtor aslegal representative of a deceased debtor, 
the judggfent-debtor*is entitled td exémption from 
attachment. of his house occupied by him as an 


* n A = T n . 
[ GIRWAR-DAYAL t, NARAIN' SINGH, 
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agriculturist under s. 60 (1) (c), Oivil: Procedure 
"Code, and it is not necessary for him to show that 
the deceased debtoralso occupied the said house as 
an agriculturist. ° 

Radhakisan Hokumji v. Balwant Ramji (1), “fol- 
lowed, 


Execution second appeal against a 
decree of the Additional Subordinate 
Judge,Etawah, dated the 26th August, 1927. 

Mr, Baleshwari Prasad, for thè Appellant. 

JUDGMENT.—This second appeal ` 
arises out of an objection brought by the 
respondents-judgment debtors to the attach- 
ment of certain zemindari ‘property: and of 
a residential house. The debts on which 
the.decree was obtained was incurred by 
the fatherof the first four respondents and 
husband of the fifth respondent.. ‘A decree. 
on that debt was obtained against the res- 
pondents but was ċonfined for execution to 
the assets of the deceased debtor in their 
chands.---The ‘deceased: debtor left. some 
zemindari property and he left this house, 
Both the lower Courts have» refused to 
allow this property to be attached or sold 
in execution on the ground that as regardè 
‘the zemindari property it was exempt from 
attachment by certain sections of the Bun- 
delkhand Encumbered Estates Act (United 
Provinces Act Iof 1903). As regards the 
house they held that it was excepted from 
attachment under cl, (e), subs, L 
tos. 600f the Civil Procedure Code as 
a house belonging to an agriculturist and 
occupied by him. 

The appellant's first contention in this 
second appeal is that the lower Appellate 
‘Court has not determined whether. Machal 
Singh deceased was an agriculturist and 
whether the house was occupied by him as 
such. This is true, What the Court appears 
‘to hold was that the objectors-respondents 
were agriculturists and occupied the house 
as such. It did not specifically state in ita 
judgment that. they occupied this house 
as agriculturists, but the evidence shows 
“that they had noothgr hóuse. I do not 
concur with the @ontention of the appel- 
lant's Counsel thatthe question was whether 
the house Waf occupied by the deceased 
debtor as an agriculturist and not whether 
it was eccupied by the objectors (judgment- 
debtors). The decree wasobtained against 
the objectors and they are entitled to 
the exemption: allowed by s. 60(1)(o. 
It is not necessary for them to prove, there- 
fore, that their father (the debtor) occupied 
this house as an agriculturist. It is suffi- 
cient if they prove that they occupy. as 
agriculturists. Authority for this is éo be 
found in Radhakisan Hakumji v. Balwant 

. 3 Ka 
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Ramji (1), where the following passage 
occurs :— : , 

* The egemption of a dwelling from 
attachment depends on its answering the 
description already given at the time when 
the decree-holder seeks to attach it. If his 
original judgment-debtor is dead, he pro- 
ceeds against his representative as liable 
under -the decree, and the representative 
taking the place of the deceased as to liabi- 
lity under section 266, takes his place also 
as to the protection afforded by clause (c) 
ofthesection". '. i 

The present case is still stronger, because 
the decree was obtained against the objec- 
tors aud notagainst their father» It is note 
objected'in the memerandum of this appeal 
tbat the lower Appellgte Court was not 
justified in finding that the objectors were 
agriculturists. But in argument before me 
itis stated that the fact that they held 
zemindari property should prevent their 
being regarded asagriculturists. Reliance 
is placed on Jamna Prasad Raut v. Raghu- 
nath Prasad (2). There it was held that 
where a party was both an agriculturist 
and zemindar, the question was whether 
his main source of income was derived 
from the collection of rent or from cultiva- 
tion by himself. That case is to be dis- 
tinguished from the present case because 
there was a finding of the lower Appellate 
Court in that case that the house had not 
been occupied by the deceased judgment- 
debtor as an agriculturist. In the present 
case we have a finding that this house was 
so occupied by the objectors. Lam not pre- 
pared to go behind this finding of act un- 
less it is shown to have been a finding 
based on some wrong view of the law; and 
it is not shown to me that the lower Ap- 
pellate Court or the trial Oourt entertained 
any wrong view of law. In any case I feel 
great doubts as to the correctness of the 
decision relied upon, if it is to be construed 
to mean that Wherever a person is both a 
cultivator of land ut & zemindar he can 
only be called an agriculturist if his main 
source of income is derived from agricul- 
ture. Where a person cultivates and has 
only one house it seems to me. that if cul- 
tivation occupies a substantial portion of 
his time,and activities he must be deemed 
to be an agriculturist amd to occupy his 
house at any rate partly gor the purposes 
of agriculture. But, as stated above, this 
particular question has not been raised in 
* thememorandum of appeal, which depended 

(1) 7 B. 530. 
_ (2) 19 Ind, Cas, 125; 11 A, Iy. J. 437; 35 A. 307, 
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‘on the view that we must look at the status 
of the father of. the objectors and not at 
their own status—a view which I hold to be 
wrong. .. IE T ae e 
. The second plea taken is that the lover 
Coyrts were wrong in holding the zemin~ 
dariland to ‘be exempt from attachment 
under the Bundelkhand Encumbered Estates 
Act. Itis shown that the proceedings were 
takén under that Act by the Special Judge 
to settle the debts of the deceased. When, 
they were settled the money due was dis- 
charged by a loan from the Government 
treasury. It is clear, therefore, that there 
was nothing in this Apt.to prevent the 
attachment of the zemindarı property. 
The lower Appellate Court has wrongfully 
applied s. 20. This does not refer to 
a case where an agriculturist's debt has 
been settled by 4 loan from Government, 
but to a case where the property of an agri- 
culturist is sold: by public auction under 
the Bundelkhand Encumbered Estates Act 
and bought inby the Government. But, 
on the other hand, there can be no doubt 
to my mind that attachment was barred 
under s. 16 of the Bundelkhand Land 
Alienation Act, The proceedings under 
the Bundelkhand Encumbered Estates Act 
could only have beet taken in the case of a 
member of. an agricultural tribe, Section 
16 of the Bundelkhand Land Alienation 
Act (United Provinces Act II of 1903) enacts 
that no land belonging toa member of an 
agricultural tribe shall be sold in exeqution 
of any decree or order of any Civil or 
Revenue Court. The exceptions to this 
provision contained in sub-ss. 
and 3 clearly do not apply. The lower 
Courts were, therefore, right in holding that . 
this zemindari property could not be attach- 
ed by the decree-holder although they 
gave a wrong reason for so holding. 

I, therefore, hold that there*is no force in 
this appeal and it is dismissed. 

B. L. zi Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
OriminaL REFÊRENOS No. 867 or 1928. 
November 26, 1928. e 
Presepte—Mr. Justice Boys and Mr. 
= Justice Banerji, J 
BHAGAT RAM—AOCU3ED —APPRICANT , 
versus f 
EMPEROR—OrepsıTE PARTY, 3 
- Criminal Procedure Code (Act V. of 1898), s. 133-~ 


. 


e 


22 . 
wRemoval of trade’, meaning of—Restoration of 
status quo. 

A Magistrate has no power while stopping a brick- 
kiln under the, second paragraph of s. 133 of the 
Criminal Procedure Code, to order the opposite 
party to fill up the pits made by him. The “re- 
moval" of a trade or occupation within that paragraph 
cannol ba construed to mean the restoratiow of 
status quo by filling up the pite, mM 

Oriminal reference made by the Sessions 
Judge, Moradabad. . a 

Messrs. P. L. Banerji and Saila Nath 
«Mukerji, for the Applicant. 

Dr. M. Waliullah, the Assistant Govern- 
ment Advocate, for the Opposite Party. 

JUDGMENT.~—This is a reference 
from the Sessione Judge of Moradabad. 
We arenow at the 26th of November, 


. 1828, and these proceedings have dragged 


along from the 22nd of December, 1925, 
very nearly three years., This has been 
almost entirely due to, the fact that the 
joint Magistrate of Moradabad in February, 
1926, passed at the outset an order direet- 
idgthfopposite party to cease excavating 
and burning bricks, and to fill up the 
existing pits, without taking the trouble 
to read the section under which he had to 
proceed. The result was that this Court 
seb aside the proceedings, and a fresh 
‘notice had to issue. This notice was issued 
on the ist of April, 1926, by Mr. Sayid 
Abu Mohammad, again a Magistrate of the 
First Class, who did not take the trouble 
to see that the notice he issued conformed 
to the terms ofone or other of the para- 
graphs in 5.133. The result of this omis- 
sion of both Courts to be precise as to the 
law under whigh they were proceeding 
has led to much waste of time and trouble, 
and has also made it very difficult for us 
-inthis Court to know whether the orders 
eventually passed were suchas we ought 
to uphold. c 
We do not propose to detail the whole of 
the subsequent procedure. . 
The substance of the complaint against 
Mr. Bhagat Ram, a Civil Engineer, is that 
be having bought some land for the pur- 
poses of brick-kilns just outside the Muni- 
cipal limits of Moradabad, proceeded to dig 
pits in the ordinary course of the trade or 
occupation of brick-making, and that those 
pits constituted a breeding ground of mos- 
quitoes; and further that the smoke and the 
egparks from the chimneys constituied a 
nuisance and a danger. The? Magistrate 
ordered the making of bricks to cease and 
the pitsto be filled up. We Pave no in- 
formation before us asto when the digging 
of the pite began, how much of the excava- 
-tions haf been made before the first notice 
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wasservedon Mr. Bhagat Ram, and how 
much subsequently. Butthislatter matter 
would énly concern this Court as  infiuenc- 
ing the exercise of discretion, We have 
first to makeit clear under what paragraph 
of s. 133 these proceedings would apparent- 
lyfall Thereis no suggestion before us 
that any nuisance that may have occur- 
red on “any way, river or channel 
which is or may be lawfully used by the 
public, or on any public place”. 
tended that the circumstances are covered 
ly the second paragraph; that we have here 
' injurious to the _ 
health or physical comfort of the communi- 


ty. Weh&veto see that what order the 


Magistrate could pass insuch circumstanc- 
es. He could order he opposite party “to 
desist from carrying on, or to remove, or 
regulate in such manner as may be direct- 


_ed, such trade or occupation”. 


Tt is, ofcourse, possible to suggest that 
power to order the "removal" of a trade 
must be held to include power to remove 
anything connected with that trade, or to 
restore the status quo before that trade 
commenced. But we do not think that that 
is the natural and straightforward mean- 
ing ef the paragraph, and we have noright 
to strain the natural and straightforward 
meaning merely because an order that 
might be passed by so doing would pos- 
sibly be very desirable. The powers 
given clearly suggest three different things: 
that the Magistrate may simply order the 
opposite party to stop carrying on the 
trade or occupation in question; he may 
think on the other hand that the carrying 
on of the trade or occupation would not be 
injurious if it were removed perhaps a 
short distance away, and he may order it to 
beso removed; or, thirdly, he may think 
that there will be nothing injuriousif the 
occupation or trade is carried on at the 
samespot provided certain cqnditionsare ful- 
filled. We think thatitewould be manifestly 
straining the meaning of the word “remove” 
to hold that regoval ofthe trade or occu- 
pation includes ordering the opposite party 
to restore the staius quo in the manner now 
inthis case considered by the authorities 
desirable. The only power givento the 
Magistrate, we are speaking only o£ the cir- 
cumstances of a‘casesimilar to this, which 
is given tothe Magistrate in reference to 
an excavation is to order it to be fenced. 
If there were any question of a nuisance on 
a püblie way, coming under the first para- 
graph ofs. 133, the power of the Migis- 
trate might or mighé not include -power -to 
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fill up a pit which was causing such 
nuisance. That we have not to decide. 

We are ngt prepared to hold that where 
there is a case, as in the present, of a person 
being ordered to desist from a particular 
trade or occupation, or to remove that trade 
or occupation, or itis desired to regulate 
that occupation, the Magistrate has any 
power to order him to fill up the pits. 

We have, of course, not failed to ap- 
preciate the grave danger said to arise to 
theinhabitants inthe neighbourhood of 
these pits and the desirability of. there 
being some such power in a suitable 
authority to control the commencement and 
conductof these brick-making.concerns. 
We entirely agree with the remark of Mr. 
Kidwai in the order of the 10th ofF'ebruary, 
1926, in which he madé an abortive afforts 
tocontrolthis brick-kiln that ‘itis a great 
pity that there are no bye-laws of the 
District Board which could at the very com- 
mencement putastop to the starting of 
such works within so close a distance of 
habitations”. Mr. Kidwai himself seems 
to have felt the desirability of more explicit 
powers existing in somebody. We agree. 
But that would not justify usin straining 
the language of s. 133 to meet the case. 

Another observation which we must make 
is that even ifthe Magistrate had the power 
to order the filling up of the pits, it is open 
to doubt whether in the circumstances of 
this case it would have been a proper 
order: Mr. Abu Mohammad in his order 
of the 3rd of June, 1926, the present order 
the propriety of which we are now consider- 
ing, says: “In the case of the Railway 
barrow pits, of which the existing pond 
(that is a Railway pond, other .than the 
barrow pits now in dispute) is a tangible 
monstrous example, the Railway Authori- 
ties have had their attention drawn to the 
desirability of filling them up some years 
ago, but the task has becóme too stupend- 
ous to be feasible”. The meaning of this 
can only be that the "Hasway having once 
heen allowed to make these barrow pits it 
would not be reasonable or “practicable to 
order the Railway to fill tilem up. It 
would be perhaps even more unreasonable 
to order Mr. Bhagat Ram, a private iadi- 
vidual, to fill up pits which he has been 
allowed to make. If wehad any evidence 
before us as to how far he, had proceeded 
with the making of these pits after notice 
that itmight involve him in trouble, other 

*considerations might apply; bút we have 
no suoh information. $ 

The order of the Magistrate directing the 

° x 
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cessation of the brick-making and of dig- 
ging pits will stand, but that portion of 
his-order directing the opposite party to 
fill up the pits is set aside. i 

N. BH. Reference partly accepted, 





ALLAHABAD HIGH COURT. 
OivILMJSORLLANE9US Oase No. 1128 cr 1928, 
February 22, 1929. . L 
Present :—Mr. Justice Banerji and! 
Mr. Justice Kendall. 
BANARSI DAS AND oTHESS—ÁPPLIOANTS 
versus’ ; 
SAGAR MAL—Oprosire PARTY, : 
Civil Procedure Code (Act V of 1908) O. XX, 
0. XLI, r. 81, applicability of, to Chartered High 
Court—Judgment pronounced before it is signed, 


Order XLI, r. 31 and Q. XX, Civil Procedure Code 
do not apply tothe Chartered High Courts. [p.24, ' 
col. 2. 4 


Omission to comply with the requiremerts of $3 ; 
of Chap. VII of the Rules of the Allahabad High 
Court, which provides that when a written judgment 
is pronounced by one of the Judges it has to be 
signed by both the Judges, is & mere irregularity 
RM not in any way affect the merits of the case. 

Messrs, S. M. Husain and K. D. Malaviya, : 
for the Applicant. * E E 

Dr. Sir Tej Bahadur Sapru and Mr, N. | 
Raina, for the Opposite Party. à 

JUDGMENT.—This is an application 
purporting to “be under s. 15l of the Code 
of Civil Procedure in First Appeal .N9, 358 
of 1925. The prayerin this application is ' 
to be found in para. 8 which runs as fol- 
lows :— ° . 

“That considering that the judgment 
was not deliyered for a considerably long 
time after the hearing of the argument 
and that it was possible to miss important 
points advanced in argument, and con- : 
sidering the technical defect in delivery of 
judgment which makes ita nullity, it is 
prayed that the case may be treated ag 
undecided and may be re-heard or in the 
alternative if the judgment may be consider- 
ed to be a legal judgment it may be revis- 
ed. » : . 
This application is signed by a*Counsel | 
who did not appearin the case, and Mr. K 
D. Malaviya on behalf of Mr. Muhammad 
Husain asked us to postpone the hearing age 
Mr. Mthammad Husain was.not in Court. : 
We did not consider that a sufficient refson | 
for postponing the hearing when the | 
Counsel must have known that this Bench. 
was constituted specially to hear the appli- A 
cation to day. Je j 
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- The points urged by Mr. Malaviya are 
thatthe judgment of this Oourt was not 
properly signed and delivered, because 
according fo him on the*8th of August, 
1928, the complete judgment was not read 
out in Court and was not signed by either of 
us on that date, that under O. XLI, r. 31 
of the Uode of. Civil Procedure every 
‘judgment of this Court in appeal had to 
be in writing and had to be signed when 
it was pronounced and the Judges had to 
“date it. He further submits that under 
Oh. VII,r.3 of the Rules of the High Court 
when awritten judgment is delivered in 
an appeal it had -first to be signed by the 
Judges who heard the case and only then 
could be pronounced by one of such J udges, 
It is urged by Mr, Malaviya that the non- 
compliance of . the rules in view of the 
affidavit filed by his client makes the judg- 
ment a nullity, and, therefore, the case 
must be treated as not disposed of and an 
undecided case, and, therefore, he prays that 
‘his client should be given an opportunity 
of re-arguing the case before this Bench. 

„An ‘application was presented to the 
Hon'ble Mr. Justice Dalal who was the 
‘vacation Judge on the 14th of August, 1928, 
supported by an affidavit that the judg- 
ment had not been signed by us and that 
there was no judgment in the office of the 
High Court. Mr. Justice Dalal directed 
this application to be laid before oneof us 
with an office report on the points raised 
in the application. The office has submit- 
ted a report which is dated the 14th of 
December; 1928. ; 

Sir Tej Bahadur Sapru who appears on 
behalf of the opposite party, viz, the ap- 
pellent in the case, submits that O. XLI, 
r. land O. XX and the rules thereunder 
do not apply to the Chartered High Oourts 
when the rules relating. to judgments were 
in force when the Code of Civil Procedure 
was enacted. He has referred 
r. 2 and we accept his contention 
that in view of the fact that before 
the present Code ° was enacted, the 
rules were in force, viz., the Rules of Oourt 
ofthe 18fh of January, 1898, the provisions 
of O. XX and that of O,XLI, r. 31 do not 
apply to «he High Court. He hasfufther 
Submitiód that if the Jutiges had agreed to 

ea judgment under the Rules of the Court it 
was not necessary that the, judgmeht 
shotld be signed by both the J udges before 
pronougcing the judgment. elt is neces- 
Bary to state exactly what happened 
“jin the, case. ‘The appeal was argued 
by Sir Tej Bahadur Sapru on behalf of -the 
e a 7 i 5 e. 
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appellant and by Mr. 
Katjuon behalf of the respondent, The hear- 
inglasted several days and at the conclusion 
of the hearing we reserved our judgment. 
Thereafter we met in chambers several times, 
discussed the points that had to be decided, 
discussed the value to be attached. to the 
evidence called, both oral and documentary, 
and we agreed to what the decision on 
each point raised in the case was to be. 
There were really three points in the case: 
The first question was as to whether the 
plaintiff had proved the pedigree he had 
set forward, the second was whether the 
defendant had proved his adoption, and the 
*third point was whether Bhagwan Das and 
Hira Lal were members of a joint Hindu 
family. As one of ns proceeded on casual 
leave there was delay in writing out the 
judgment and on the 8th of August the 
Court sat for the last time before the long 
vacation. By a mistake of the office the case 
was listed in Oourt No. 5 e and was by 
an order transferred to Court No. 1. The 
judgment on the first question had been 
typed out and contained the result of the 
joint consultation between us. On the sth 
of August the note made by the officer of 
the Court whose duty is to record proceed- 
ing was as follows :— 

"Judgment delivered to-day: parties pre- 
sent: appeal allowed: judgment with Hon: 
Banerji.” 

Orally it was stated in open Court what 
was our finding on the two other ‘points 
thas we had to decide, but the reasons for 
the decision of the second and third points 
had not been recorded. The complete judg- 
ment was signed by one of us and then sent 
to the other for signature, but on account of 
his absence from the station on duty the 
judgment was not sent into the office until 
the 22nd of August 1928 duly signed by 
both of us. 

It thus appears that although one of us 
had pronounced in open Uourt the joint 
findings arrived a? Dy us, the record of cur 
reasons was not in Court on ihe 8th of 
August 1928 “and the judgment had not 
been duly sfgned by both of us on that date. 

Rule 3 of Ohap. VII of Rules of the Court, 
in our opinion requires that when a written 
judgment is pronounced by ope of the 
Judges it has +o be signed by both the 
Judges but thispin our opinion, is amere ir- 
regularity and does notin any way affect 
the merits, and, in our opinion, s. 1510f the 
Code of Civil Procedure cannot be invoked 
to ask us to fe-hear the case merely on ac- 
count of a technical irregularity. us 
e- $ e 
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The 8th of August, 1928, being the last 
daté of sittings office could not arrange 
that both of ys should be sitting together to 
deliver the judgment orally. It was for the 
convenience of Oounsel that in case the 
parties wanted to appeal to His Majesty in 
Counsel that we pronounced our judgment 
on the 5th to enable Counsel to prepare 
the application for leave to appeal at leis- 
ure. Although Mr. Malaviya suggests that 
the judgment would not be illegal if we had 
the last page copied out and we signed the 
last page and then pronounced the judg- 


ment, it appears te us that no useful” 


purpose would be served by adopting that 


course, “There is no force in this applica- e 


tion, and*we dismiss it with costs. We 


assess Counsel's fees for to-day's hearing at . 


Rs. 200. 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT, 
OriminaL REFERENCE No. 537 or 1928. 
January 28, 1929. 

Present :—Mr. Justice Boys and 
Mr. Justice Sen. 
EMPEROR-—AP»?LICANT 


l versus 
RAM LAL AND anoraER—ACOUSED— 


OPPOSITE- PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
487, 489—8Security proceedings—J oint notice to several 
peraons, legality of— Previous convictions, ejfect of— 
Evidence of general repute, what  constitutes— 
Suspicions of Police men, value of—Duty of Magis- 
trates—Reference—Forwarding public Prosecutor's 
notes, impropriety of. - 

Each man against whom proceedings are taken 
under 8.110, Criminal Procedure Code, is entitled 
to a separate notice and not to have the charges 
which are going to be made against him confused 
with the charges that are being made against some- 
body else. [p. 26, col. 2.] 

In proceedings under 8.110? Criminal Procedure 
Code, the existenoe of a number of previous con- 
victions of offences sucheag theftis a matter which 
may and should be taken 9into consideration as 
indicating the character and disposition of the 
accused. But the existence of sech convicifons is 
not by itself sufficient to justify ordering the 
accused to furnish security. Weight must be given 
to a consideration of the period that has elapsed 
subsequent tothe last of the convictions in order 
to sea whether during that period the accused has 
apparently* shown a disposition to conduct himself 
properly or whether there are indications that he 

as during ‘pat period eontinfed in his previous 
course, though he may not have actually brought 
himself within the clutches of the law. [p. 27, col. 
1 : 


"The suspicions of a witness that a partitular 
man committed, either singly. or with others, a theft 
in his house js wholly inadmissible. _ In this respect 
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e 
a Police Officer stands in no stronger position than 
any other witness. [p. 27, col. 2.] 

lt isa part ofthe duty of Magistrates to see that 
inadmissible evidence is not admitted on to the record 
in such proceedings: [p. 27, cols. 1 & 2'] 

The mere production of a string of witnesses 
who say that an accused person's general repute is 
so and so, can carry very little weight unless some 
attempt has been made to show that he isa person 
in a pesition to know the general repute, and there 
has been some reasonable attempt by the Counsel 
forthe accused or by the Court to check the value 
of the evidence. [p.28, cols. 1 & 2.] 

In making a reference under the Criminal Pro- 
cedure Code, a District Magistrate should not 
forward to the Sessions Court os the High Court 
notes of'the Prosecuting Inspector. [p. 28, col. 2.] 


Oriminal reference madesby the District 
Magistrate, Shahjahanpur, dated the 5th 
of November, .1928. 

Dr. M. Waliullah, the Assistant Govern- 
ment Advocate, for the Opposite Party. 


JUDGMENT.-—This is described as 
a reference by the Sessions Judge of 
Shahjahanpur. . B $ 

lt appears that the Police secured the 
institution of proceedings under s, 110 of 
the Code of Criminal Procedure against 
two persons Roshan and, Ramlal. The 
Police desired that these two men should 
be bound down for a period of three years 
each. The case was heard at the usual 
great length which is one of the unfortu- 
nate characteristics of this type of case, 
and the Magistrate eventually discharged 
Ramlal and bound down Roshan for a 
period of only’ one year. This did not 
satisfy the Police, and the Prosechting 
Inspector approached the District Magis- 
trate witha numberof written criticisms 
of theorder of the trial Magistrate and 
concluded his notes as follows:—‘lt is, 
therefore, requésted that a High Court 
may kindly be moved to enhance the 
term of one year's notice of Roshan to 
three years and to order tke re-trial of 
Ramlal under s. 437 of the Criminal Pro- 
cedure Code." The type-written copy, 
which is all that can be traced in this 
Oourt, is undated amd shows that the sig- 
nature to the document is illegible. 

Whether this document was ,ever pe- 
rused by thejDistrict Magistrate or not we 
ares unable tosay. The next proceeding 
that we have before us is a letter pur- 
porting to be from the Distriet Magis- 
*rate* to the Registrar of this Court, 
through "the Sessions Judge of Shah-: 
jahanpur, which purports fo be, signed 
on behalf ôf the District Magistrate by*a 
-Deputy Magistrate, apparently Pandite 
„Anirudh „Kishan Sharma, and te it was 
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. attachéd the note of the Prosecuting In- 
Bpector. - ; 
This letter together with the note 
reached the Sessions Judge, Mr. Ardagh: 
Whether there was any hearing of the 
'ease before, Mr, Ardagh we eannot say; 
"but he passed an order on the Ist of 
"November, 1928, which begins:—‘In this 
:eage the District Magistrate recommends 
‘that the period for which security is 
demanded from Roshan be incseased to 
‘three years and that security be demand- 
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maysay in reference to mistakes made by 
him must not be understood to detract 
from that appreciation. : 

Tne notice that was issued to the two 
men was a notice to them jointly, and 
this we consider was undesirable. Each 
man is entitled to a separate notice and 
not to have the charges which are going 
to be made against him confused with 
the charges that are being made against 
somebody else. There are no less than 
ten paragraphs in this notice which is the 


ed from Ramlal for one year. I have been ,order under s. 112 of the Code of WJriminal 
through the. file.” This suggests that the “Procedure, We think that the Magistrate 
learned Judge, examined the file for him- has correctly described it as in substance 


self but did not have it argued before » an ordendirected to Ramlal to shew cause. 


him. His order, which.is a very brief why he should not be called upon to give 
one, concludes :—“‘As regards the case of, security in the sum of Rs. 100 with two 
Roshan from whom security was demand- sureties of Rs. 100 each for a period of 
ed for a year there appears to be no three years on the. ground that he was “by 
necessity to approach the Hon'ble High habit a house-breaker and thief," and this 
Court through the Local Government. charge is one which comes under cl. (a) 
No.appeal has been presented on behalf ofs. 110. . 

of Roshan and the period of appeal haa Roshan was directed similarly to show 
expired," In an earlier portion of the cause why he should not furnish security 
judgment he had said:—"I consider that on similar terms in respect of the charge 
the prosecution evidence against both the that he was by habit a house-breaker and 
accused is unrebutted and that security thief, But in his case there was also a 
should have been demanded from both," further charge under cl, (f) ofs. 110 that 


and asto Roshan “security should have he was so desperate and dangerous as to. 


been demanded for alonger period." In render his being at large without security 
anvlher place on the back of the letter hazardous to the community. 
from the District Magistrate to the Re- ^ These were the charges which the two 
gistrar of this Court, which has been men had.to meet and nothing that was 
signed on behalf of the “District Magis- not relevant to those charges was relevant 
trató by Mr. Sharma, Deputy Magistrate, -to thecase atall, We have read and 
the learned Judge endorsed :—‘‘Forwarded analysed: with care the judgment of the 
to the Registrar, High Gourt of Judicature Magistrate, the note of the Prosecuting 
at Allahabad, for orders of the Hon'ble Inspector, the’ forwarding note of the 
Oourt.” In fact this last action is all Deputy Magistrate on behalf of the Dis- 
that was called for on the part of the trict Magistraté, andthe remarks of the 
Sessions Judge in the case of a refer- Judge, and we do not propose to dealin 
ence by the District Magistrate. In this .detail with the various comments, A case 
manner the ecase hascome before us. It of this description can, so far asit comes 
would seem that neither the District "béfore us owing to the dissatisfaction of 
Magistrate nor the Deputy Megistrate nor “the District Magistrate, ohly come before 
the Sessions Judge has appreciated the us on- the revissoral side. It is not an 
proper course to adopt. We will deal appeal, and in accordance with the usual 
with these documents seriatim in order to pracfice of: this Court, which has been 
-facilitate an appreéiation of what we have frequently Stated, we decline to go into 
to Bay. * the merits of a case on the revisional side 
First, as to the order of Mr. Abdul ‘unless thére is something to show us that 
Jélil, the Sub.Divisiomal Magistrate of there has been a material departure from 
. Pawaja, dated the 4th of September, 1928, the legal principles according to which 
the order which we are askeg to cdnsidér the case ought ¢o have been dealt with; 
and to hold to have been mi&taken, we or, if weare asked to go info the facts, 
would comnfence by expressing our high we will only do-soif something is shown 
“appreciation of the obviod5 care and toeus which particularly indicates that 
< patience which he gave to i mass of con- it is desirable to enter into those facts, 
fused evidence, “and anything that we . The. principle ot, which the Court ‘acts 
ee gt à s EE 
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has so often been enunciated that it is 
not necessary and should not be 
necessary ‘to repeat them further 


than this. These remarks apply in their 
entirety to the case of Roshan, though 
possibly with a little less force to the case 
of Ramlal, where we have been asked to 
set aside the order of discharge and to 
direct a further inquiry. We have, then, 
examined the evidence so far as was neces- 
sary to enable us to see whether the trial 
Magistrate had approached the case in 
the proper way and had exercised a judi- 
cial discretion in reference to the weight 
of the. evidence. There are only two, 
points în regard to which we think the 
Magistrate was in error, He had before 
him in the case of Roshan a number of 
previous convictions. His view of the 
value as evidence of those previous con- 
victions is possibly sound, but it has not 
beeti expressed quite as clearly as it 
might have ben and has, therefore, given 
the prosecution an opportunity of taking 
exception. We have no hesitation in say- 
ing that the existence of a number of 
previous convictions of offences such as 
theft is a matter which may and should 
be taken into consideration as indicating 
the character and disposition of the ac- 
cused. But the Magistrate is quite right 
in saying that the existence of such con- 
victions is not by itself sufficient to justify 
ordering the accused to furnish security. 
Weight must be given toa consideration 
of the period that has elapsed subsequent 
to the last of the convictions in order to 
see whether during that period the ac- 
cused has apparently shown a disposition 
to conduct himeelf properly or whether 
there are indications that he has during 
that period continued in his previous 
course, though he may not have actually 
brought himself within the clutches of the 
law. Itig from this aspect that we have 
ourselves considered «the nature of ihe 
convictions and the evidence as to the 
conduct and reputation of the accused sub- 
sequent tothe last conviction, The only 
other point which we find open to criti- 
eism is one in which the Magistrate, in 
our view, erred in favour of the proce- 
cution. 4 mass of evidence was led to 
show ibat this person or the other had 
“ guspected &' the accused to be guilty of 
this or that theft. The Magistrale has 
weighed the value of this evidence. He 
need not have done so for it has no value 
whatéver. Time after time this Court has 
pointed out that the suspicions of a wit- 
= e 
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ness that a particular man committed, 
either singly or with others, a theft in 
his house is wholly inadmissible. In this 
respeet it should be clearly realised tbat 
a Police Officer stands in no stronger posi- 
iion than any other witness. ° 

Having considered the whole case at 
considerable length we have no hesitation 
in dgclining to interfere with the order of 
the Magistrate. 

But we cannot leave the case here. 
The amount of time of the Court that is 
wasted in cases of this nature by the 
admission of a mass of inadmissible evi- 
dence, and the amount*of time that is 
consequently also wasted in efforts by the 
superior Courta'to eliminate that evidence 
&pprcaches to a scandal. In most cases 
if one were to gq through the whole re- 
cerd scoring out the passages that should 
never have found a place there, itis pro- 
bable that not 10 per cent, of the evidence 
would remain. It does not, of Course, 
follow that that remaining 10 per cent, is not 
good and sufficient evidence. We do not 
suggest that it is wholly the fault of 
Magistrates. It is very difficult for them 
in the press oftheir work to check each 
statement as it is made by a witness. 
But it is part of the duty of the Magis- 
trate to see that inadmissible evidence is 
not admitted on tothe reeord. We think 
that the Magistratein cases of this de- 
scription where inadmissible evidence may 
so easily find entry might well asl? the 
prosecution, as each witness is.put into 
ihe witness-box, to what point the wit- 
ness's evidence is to be directed. He 
wil then know exactly what to expect 
and be in a position to refuse prompt- 
ly to record statements that are not ad- 
missible. 

There are only two kinds, of evidence 
which are properly admissible, Ordinarily 
speaking the case will be governed by 
exactly the same rules of evidence as 
govern any other cgses. A witness can- 
not say what he suspects, If the prose- 
cution know that the witness does suspect 
the accused of having taken part in a 
theft, the prosecution can quegtion that 
witness before he, is put into the witness- 
box and ask him what are his reasons 
for suspecting the accused. They can 
themselves Sascertain from the witpees 
what facts are within his knowledge, and 
then put him into the witness-box to give 
evidence as to those facts, and it will be. 
for ths Magistrate to determine*whether 
those facts alone or supported by ether 
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evidence create such a conyietion in his 
mind as to justify calling for security. 
But a  witness's "suspicions" and. his 
“allegations” that the accused is a thief, 
efo. are worth nothing and should not be 
admitted. The Legislature has further pro- 
vided that evidence may be given of the 
‘general repute of the accused. This does 
not mean that the prosecution may place 
before the Magistrate a heterogeneous 
mass of more or less vague and» general 
statements by any witness;who can be 
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and there has been some reasonable attempt 
by the Oounsel for the accused or by 
the Gourt tocheck the value of the 
evidence, x 

Before concluding we must draw at- 
tention to the impropiety ofthe District ' 
Magistrate, or the Deputy Magistrate, 
Mr. Anirudh Kishun Sharma, acting on 
his behalf, in forwarding to the Sessions 


Judge or to this Court the notes of the 


Prosecuting Inspector. Those notes may 
be of some value or of little value as the 


produced to say something on hearsay | case may be for the purpose of instructing 
or otherwise, label it “general repute” the Government Pleader who may have 
and ask the Magistrate to callfor security to support the views of the District 
on the strength of it. Yet this is un-» Magistrate ata later stage, but they are . 
doubtedly a very general practice, A not material which ought to be placed 


man’s general repute, whether deserved or 
not,is just as mucha fact as any other 
fact which can be proved by a witness. 

Ii the witness isa witness to “general 
repute” he may say: “The accused has 
the general reputation of being a man 


before the Court., The District Magistrate 
should have examined those notes for 
himself, and if there was any portion of 
them that contained material which he 
theught to be of value he should -have 
embodied that material in his own order. 


who habitually commits such and such In the present case he appears to have 
offences.” In addition to this the witness accepted en bloc the Prosecuting Inspector's 
may properly be puta few questions by -criticisms and has simply attached them 


.the prosecution to show that he himsel 
isin a position to know what the general 
reputation of the accused is, Further 
than this, on the mere question of 
“general repute’, it is unnecessary and 
generally undesirable to go in examination- 
in-chief. If the accused is defended his 
Counsel, if he sees fit, can ask any 
questions that may go to show whether 
the witness is really telling the truth 
‘when he" says that the accused’s “general 
repute” is so and so. He may question 
him if he thinks fit as 
under what circumstances he has heard 
the character of the accused discussed. 
He may in fact test the credibility of 
the witness as to the real existence of 
the alleged generalreputation in any 
such legitimate way. The Magistrate is, 
of course, at liberty to ask similar queg- 
‘tions; and where the accused is not 
‘defended, or the Magistrate is not himself 
gatisfied with the cross-examination, he 
‘Should gatisfy himself by asking such 
‘questions as may seem desirable. It is 
"impossible and we do not desire to lay 
déwn the exact course which such examina- 
. tion may take, but we do desire to make 
it clear that the mere prqduotion ofa 
string of witnesses who say thaf an accused 
erson’s general repute is Bo eand so, can 

. Garry very little weight unless Some attempt 
* has been made to show that,he,is a person 
jn a position td know the general repute, 


to when and 


to his letter Apart from the general 
impropriety of this course in this particular 
ease it was still more gravely: improper.. 
The Prsecuting Inspector had used langu- 
age about the trial Magistrate which 
was most unbecoming and improper. If 
the District Magistrate did not consider it 
part of his duty te reprove the Prosecuting 
Inspector for that language and saw 
nothing unfitting in a Prosecuting Ins- 
pector using such language about a 
Magistrate, that is possibly his concern. 
But he was very seriously wanting in 
a sense of what is proper in permitting 
a document containing that language to 
be forwarded to the Sessions Ocurt or to 
this Court. We have no hesitation in 
recording our opinion that the Prosecuting 


‘Inspector ought not to haye been guilty of 


the useof such language in regard to any 
Magistrate. 4 

The result, of our examination of the 
record is tRat we see no reason to. 
interfere and reject the reference. 

A. Reference rejected. 


. 
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* ALLAHABAD HIGH COURT. : 
OniutNAL APPEAL No. 544 or 1924, 
July 10, 1928. * 
Pr esent; —Mr. Justice Banerji and Mr. 
` Justice Bennet. - : 
EMPEROR-APPELLANT 
versus 


ABDUL GHAFUR-—AcogsED —RESPONDENT. 


- Arms Act (XI of 1878)s. 19—Possession of arms with- 
out license, offence of —District Magistrate's sanction, 
necessity of—Illegality of search, effect _of—Hvidence 
Act(I of 1872), 8.114 (a)—Act done by -officer—Pre- 
siuemption regarding powers of officer. 

Where arms have been found in the possession 
of the accused, no question of the legality of the 
search or otherwise can be raised by him, 

Kutroo v., Emperor (2), followed. 

Where an bicer takes action undera particular 
section, the présumption is that he had full powers 
to do the same until the contrary is proved by the 
accused. 

.Sanetionof the District Magistrate is not necessary 
for prosecution under s. 19 of the Arms Act. 

Amir Ahmad v. Emperor (1), followed. 


Criminal appeal by the Local Government 
from an order ef the First Additional Bes- 
sions Judge, 
April, 1924, 

Mr. U.S Bajpai,the Government Advo- 
cate for the Crown. 

Mr. S. N. Mukerji, for the Respondent. 

JUDGMENT.—This is an appeal by 
the Local Government against an order of 
the Additional Sessions | Judge of 
Saharanpur acquitting Abdul Ghafurof an 


offence punishable under 8.19 (f) of the 


Arms Act XI of 1878. 


' The accused was a tailor working at 


Rurki. One Mohan Lal, asupply agent, 
informed the Cantonment Magistrate of 
Rurki on the 9th January 1924 that the 
accused had a gun and revolver without 
license. The Oantonment Magistrate sent 
the information to the Deputy Superintend- 
ent of Police whoordered the local Police 
to take up the matter, The second officer 
of the Rurki Police Station, Sub-Inspector 
Obhitar Mal recgvered a revolver with .16 


cartridges from the ,possession of the 


accused and rifle, which tĦe accused admits 
belongs to him, from the Military Storeg at 
Rurki.. The accused denied tite charge and 
'gaid that the revolver and rifle were not 


recovered from him and that case was gob 


up against him by Mohan Lal. The Magis- 
trate who, tried the case and the learned 
Sessions J Judge found that the accused was 
in possession, of the arms aad ammunition 
without a license, but the learned Judge 
acquitted the accused on the ground that 
"under s. 290f the Arms Act no sanction had 
been obtained from the District Magis- 
trate previous to the prosgcution and that 
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: the Magistrate had tailed’ D e 1 the! 
` grounds of his belief when ordering the. 


Saharanpur, dated the 14th 


investigation as required by 8,25 of the 
Arms Ast, The third illegality which the. 


. learned Judge held to have been committed - 


was ihat there was nothing on'the record: 
to show that the:Sub-Inspector who con- 
ducted the search was legally empowered: 
to do so under the provisions of the Arms 
Act. We have come to the conclusion that: 
there is nb force in any of the points taken 
by the learned Sessions Judge. In the 


- efirst place, we are of opinion that no sanc- 


tion was necessary for starting the prosecu- 
tion in this case. Our grouwndsfor coming 
*o this conclusion are the same as those of 
Mr. Justice Daniels in the case of Amir. 
Ahmad y Emperor (1). 

' Even if sanction was necessary we are of 
opinion -that sanction was duly obtained 
in this case and the fact thatthe witnesses 
were resummoned and the trial commenced 
de novo complied with the provisions of the” 
law. The learned Judge is in error in 
thinking that because the case had once 
already been before the Court it was a 
continuity of the same proceedings, 

Under s. 30 of the Arms Act a search is 
to be made in the presence of some officer 
specially appointed by name or in virtue 
of his office by the Local Government in 
this bshalf, and in the United Provinces, 
an -oficer in-chargé of a Police stationis: 
empowered to eonduot a search. We are 
of opinion that it was for the defence to” 
make out that Sub-Inspector Ohhitar Mal 
who -was ‘the second -officer and had 
conducted: the search was-not in charge of 
the Police station at the date of the search. 
and: not’ for the prosecution to prove that 
fact. We must presume that an officer 
who takes action under 8 particular section ` 
must be deemed to have full powérs until 
the. contrary is proved. Even if theSub-. 
inspector Obhitar Mal was notin charge 
of the Police Station we think that in view. 
of the provisions of g. 50 of the Code of 
Criminal Procedure he could have been 
authorised by the officer-in-chargeof the 
Police - Station to lawfully condtgt the. 
search. ‘Weare, therefore, of opinion that. 
not only the letter gfthe law but the. spirit 
of the law have been fully-obeyed in this? 
cage. Whether the search: was legal or 
illegal we ar8 of opinion that arms havigg . 
been found in the possession of the, 
accused no Question of the legality*of thee 
*Bearoh. or otherwise can beraised by him ` 


o0 ind. Gas, 4724 A. L.J, 90; L, R. f, A. 196, 
; 27 Or, L, J. 15; A, T. R, 1928 All, 148, - 
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[see Kutroo, v. Emperor (2)]. We, therbfore, 
get aside the acquittal of Abdul Ghafur and 
convict him under s, ly (f) of the Arms Act. 
We cannot accept the statement of Mohan 
Lal that Abdul Ghafur had these arms and 
was threatening people to shoot at them. 
The evidetce is that he used the gur for 
.ihe purpose of sport, Under these cir- 


cumstances we think the ends of justice: 


will be met by inflicting a light sentence. 
He is 25 years of age and has already been 
in jail under a warrant of this Oourt for 
-about a month, Under the circumstances 
we sentence him to one month'srigorous 
imprisonment; It is unnecessary to inflict 


a sentence of fihe, We maintain the order, 


of the learned Judge about the confiscation 
of the rifle, revolver and éartridges. . 

R. L. Appeal accepted, 

- (2) 88Ind.Cus. 280; 23 A.L. J:364;L. R. 6 A. 
ri dt å. I. R. 1925 All. 434; 47 A, 575; 26 Cr. L.J, 


ALLAHABAD HIGH COURT. 
Frrst Orvin APPEAL No. 90 or 1925. 
November 19, 1928. l 
^ Present:—Mr, Justice Sulaiman and 
Mr. Justice Kendall. 
Kunwar DARSHAN SINGH, R. B. 
AND OTBERS— PLAINTIFFS—APPELLANTS. 


VETSUS * 
* Sardar WALI KHAN AND OTHERS— 


: DxErFBNDANTS— RESPONDENTS, 

Hindu Low—Will—Life estate to widow—Bequest 
io A and then to A's sonif living or X—Nature of 
interest conveyed to X—Contingent and vested interests 
—Successive and alternate bequests, 

A Hindu died leaving his properties by Will to 
his widows and after the death of the surviving 
[widow to R whom he had brought up as his son, 
He provided further by his Will that R's son would 
be the owner after R and if there be no son to E, 
X would be the heir and owner of the estate. R 
died without leaving a son. X sold his rights in 
1877. Thelast surviving widow died in 1917. The 
reversioners of the testator instituted a suit for 
recovery of possession within 12 years of the widow's 
death, against the defendants who had purchased the 
property from X: - e . : 

Held, (1. that the estate “granted to the widows 
amounted to life-interests and no more; [p. 31, col. 


1. . A 

b) that the bequest in favpur of R's son did not 
create any interest in the son which he could transfer, 
and was also void. [p. 31, coL 2.] . 

(3) that the bequest in favour qf X wis not a 
pequest following the bequest to R8% son but an 
alternative beqwest. [ibid.] . 
e (4) that the bequest in favour of eX was nob void 

.simply because the bequest in favour of R's son 
* was void and did not come into,effept. [p. 32, col 
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(5) that as soon as R died without a son "the contingent 
interest of X became a vested interest although a 
widow of the testator was alive. [ibid.] 

(6) that the estate did not revert to the plaintiffs 
on the death of the widow but descended to .X's heirs, 
and the plaintiffs had consequently no right to 
maintain the suit [p. 32, col. 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Pilibhit, dated the 19th of 
November, 1924. Ue ‘ 

Messrs. Peary Lal Banerji, Uma Shankar 
Bajpai and R. C. Ghatak, for the Appel- 
lants, rs x SH ME". . 

"Mr. Iqbal Ahmad and Dr. K.N. Katju for . 

«the Respondents. E - 


“JUDGMENT. —This is a plaintiffs’. 
appeal arising out of a suit for recovery of 
possession.” Thé estate originally’ belonged 
to one Rai Singh who ‘died in the year 
1876. - Some time before hia death he had 
made a Will, the contents of which are to 
be found -in- an application made by him 
on the 7th of October, 1876, to the Revenue 
Court. Under that Will he left his 
moveable and immoveable properties 
including village Mainakot which is in 
dispute in this appeal to his widows and 
after the death of the surviving widow, to 
one Ram Lal whom he had brought up as & 
Son. He declared that,Ram Lal would be 
the owner of the property after his death., 
He then went on-to provide that he who 
is Ram Lal’s son would be the owner of 
theestate after Ram Lal; and if there be no: 
son to Ram Lal, Dilsukh Singh, Hori Lal, ` 
Lachman Singh, Lal Singh and the widow. 
of Dilsukh Singh would be the heirs and 
owners of the estate. Ram Lal appears to 
have died about the years 1897-98 without 
there having been any son born to him. . 
By that time four of the five ultimate 
legatees were dead, But Hori Singh 
survived Ram Lal and died on the 8th of 
March, 1907. Musammat Tulsha Kunwar 
one of the widows of Rai Singh, had died 
much earlier in 1890, but the other widow 
Musammat Sunder Kunway remained alive 
till the 29th of Yawe1917. All these facta 
are now settled on the findings returned by 
the Court below on the issues sent down by 
us. These» facts are not now disputed - 
before us. 

The contesting defendants’ ancestor had 
purchased the property in dispute from 
‘Dilsukh Singh and the othef legatees 
(excluding Ram Lal) in the year 1877 and 
they have remained in possé@ssion of the 
property ever since then. . 

The plaintiffs’ case was that the bequest 
neyer came.into effect and on the death of 


the last surviving widow Musammat Sundar 
poc . : g 
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'Kunwar inthe year 1917, the plaintiffs as 


“intended that 


the next reversioners of Rai Singh sucoeed- 
ed to tue estate and are entitled, to its 
possession. "The fact that the plaintiffs 


"would be the next reversioners of Rai 


Singh has.never been disputed. The 
contesting defendants pleaded that the 
bequest did not altogether fail and that the 
plaintiffs had no locus standi to sue. 

The Court below hasdismissed the suit, 
henee this appeal. The application con- 
taining the Will is printed on page 23 of 
the paper-book. As there was considerable 
dispute as regards thetrue interpretatio 
and we found that paris of it were not 
literally translated we have chet thes 
translation department of the High Court 
to re-translate it and a corrected transla- 
tion has been placed before us and perused 
by the Counsel forthe parties. The terms 
of it have been set forth briefly by usin 
the earlier portion of our judgment. 

There can pe no doubt thatif the interest 
of Dilsukh and others continued to bea 
contingent interest tillthe death of Musam- 
mat Sunder Kunwar, the contesting defend- 
ants acquired nointerest in the property 
at all andthe suit must succeed. On 
the other hand, ifatany time before the 
death of Musammat Sunder Kunwar, the 


-survivors of Dilsukh and others or their heirs 


acquired a vested interest which could be 
inherited by their heirs, the plaintiffs 
must fail. Thelearned Advocate for the 
plaintiffs has first contended that the 
testator intended to givea Hindu widow's 
estate to his two widows as his legal heirs 
and has, therefore, argued that none of the 
subsequent bequests can amount to a 
vested interest following upon a Hindu 
widow's estate. We are unable to concede 
that a Hindu widow's estate was acquired 
by the two widows. The testator clearly 
after the death of the 
survivor of the two widows the estate 
would not got» his heir-at-law but should 
go to Ram Lal. Itethgrefore, follows that 
the estate given to thewidows amounted 
to life-interests and no more. 
not even any reference in the Will to a 
power of alienation for purposes of legal 
necessity. 

Holding that the estate taken by the 
widows was a limited estate, there can be no 
doubt that Ram Lal was intended to take 
the estate after their deaths. Oounsel for 
the parties are not agreed as fo the nature 
of the estate which was given to “Ram Lal. 
On behalf of the plaintifs it was contended 
that Ram Lal was given a life-estate and 
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his ‘son was given a separate and independ- 
ent vested interest in the property which 
would eome into existence as soon as the 
gon was born, even though that be in the 
lifetime of Ram Lal Oa behalf of the 
defendants it is contended,that the re- 
ferbnee to the son of Ram Lal was merely 
intended to indicate that a heritable 
estate was conferred upon Ram Lal and 
tha’ there was no bequest of a separate 
interasteto Ram Lal's son. 

Looking to the Will we areunable to hold* 
that it was the testator'& intention that 
Ram Lals son would have an interest in 
the property from the very time of his 
birth and have a vested interest in it which 
he could transfer even though his father 
Ram Lal was alive. The plain meaning of 
the provision of the Will is that it was after 
Ram Lal's death hat his son would succeed 
to the estate. If, Lowever, there was no 
son born to Ram Lal who could succeed, the 
property was to go to Dilsukh and, others 
after Ram Lal's death. Thus, the bequests 
in favour of Ram Lal’s son and in favour of 
Dilsukh and others were both to take effect 
at the time of the death of Ran Lal andnot 
before. It is impossible to say that the 
bequestin favour of Dilsukh and others 
followed the bequestein favour of Ram Lal's 
son in the sense that it was to take effect 
after the bequest in favour of Ram Lal's 
son had been exhausted. It was really an 
alternative bequest and is separable -from 
the bequest in favour of Ram Lal's son. 
Both would not come into effect simul- 
taneously and one would not$ome into 
existence if the other did. 


No doubt itis settled by their Lordships 
of the Privy Council in the famous ease of 
Jotendromohun Tagore v. Ganendro mohan 
Tagore, (1) that under the Hindu Law a 
bequest in favour ofan unborn person is 
void inlaw. The remarks of their Lord- 
ships at page 410* in the judgment shews 
that bequests over, which in the scheme of 


the Will are intended to follow the creation . 


of the prior estate ofinheritance, must fall 
therewith. Itis obvious that this must be 
80, for, if a prior bequest is void m the eye 
of the law, subsequent bequests cannot be 
given effect to as that would be entirely 
contrary to the intention of the testator 
who intended the subsequent bequests to” 
come into effect only if the prior beqpest 
did not come into existence. On the other 
hand, if we 4phold the bequest in favour af 


(1) 9 B.L. R. 377; 18 W. R. 359; Sup. I. A. 47; 3. 
Sar. P. O. J. 82; 2 Suth. P. O. J. 692 (P,Q). e 
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. Dilsukh and others in-the present case "we 
are not in any way acting contrary to the 
intention of the testator because he himself 
intended thatif there. be no son born to 
Rain Lal, the property would go to Dilsukh 
-and others. “This distinction was drawn 
by the learned Judges ofthe Bombay High 
Court.in the case of Javerbai v. Kablibai 
(2). The easeon facts is distinguishable, 
"butithas some bearing on the pre&ent 
«caso because there the third bequest in fav- 
our ofthe persons nominated by the trustees 


‘was to conte into effect only if 
ihe second set of  legatees, viz, the 
. ‘male’ issues of the testator were not 


alive at the time of the testator's death. 
The Bombay High Court held that the two 
were alternative : gifts and one did not 
follow the-creation of the other. A some- 
what similar view was Éxpressed by the 
'Oaleutta High Oourt if the caseof Rai- 
'kishori Dasi v. Debendranath Sircar (3) 
Whoseeconclusion was accepted by their 
Lordships of the : Privy Oouncil. The 
learned Judges ofthe Caleutta High Court 
: had on page 416* remarked that in the case 
before them there were two intentions 
wholly separable, the second not depending 
‘upon the first and that it was possible to 
give effect to “one” intention without 
entering into the question of the other, ; 
It, therefore, seems tous that simply 
‘becatise no bequest in the eye of the law 
came into effect in favour of Ram Lal’s son, 
ahd such a bequest from the very begin- 
ning was bad, because he was unborn;it 
‘does not follow’that the bequest in favour 
of Dilsukh and others was also void ab ini- 
tio, —— 
. Solong as Ram Lal was alive there was 
the possibility of ason being born to him 
and, therefore, the interest taken by Dilsukh 
and others was merely a contingent interest 
depending ofi an uncertain event whether 
a son would or would not be born to Ram 
Lal, Assoon, however, as Ram Lal died 


~ withoutasonié became absolutely certain 


that there would bé no prior bequest 
coming into efféct which would take pre- 
cedence, ever the interest in favour of 
Dilsukh'and others. The contingent interest 
of.Dilsukh and others was, therefore. trans- 
formed into a vested interest although one 
*of the widows was still alive. 


e 
The learned Advocate for the *appellants 


has not disputed the point thet if a be- 
**(2) 16 É. 492 DEED 


. e" (3) 15 O. 409; 15 I. A37; 5 Bar. P?O, J. 100 
P. C.) > o zen uum mn E 
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quest is made in favour of one person' and 
after his death: theporperty is directed 
to goto another, the second legatee gets 
a vested interest in the estate. The death 
of a living person is not an uncertain con- 
tingency. Although the date of his death 
cannot be known beforehand, the event 
itself is absolutely certain. Therefore the 
interest taken by such a legatee is not a 
contingent one, but he has a vested interest 
in the property bequeathed to him. 
~ The Indian Succession Act does not 
apply to the present case where the Will 
was made at a time when it was not ap- 
plicable to Hindus. But the illustrations 
'8 and 4 to s. 120 illustrate the principle 
which undoubtedly holds good: If an 
estate is bequeathad to A for life and 
after his death to B ift B be then’ alive, 
but if B be not living to C, then B and C 
both take contingent interest so long as 
A isalive. But as soon as Bor C dies and 
it becomes certain that the survivor only 
can succeed after A’s death, he has a vested 
right in the estate, although A ‘is still 
alive. f 

We are, therefore, clearly of opinion that 
after 1898 when Ram Lal was dead and 
Hori Singh, one of the five last named 
legatees, survived him, the latter acquired 
a vested interest which was capable of 
being transferred by him and inherited by 
his heirs. This vested interest remained 
in Hori Singh and passed on to his legal 
representatives whoever. they may be al- 
though Musammat. Sunder Kunwar was 
still alive. On the death of Musammat 
Sunder Kunwar there has been no rever- 
sion of this estate to the heirs of Rai ‘Singh. 
The plaintiffs accordingly havé no locus 
standi to maintain the suit. 
` Itis unnecessary for us toconsider the 
effect of the transfer of 1877 having been made 
by Dilsukh and gthers at a time when 
they had a mere contingent, interest. 
The appeal is accordingly dismissed with 
costs. EE. e 
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PATNA HIGH COURT. 

A PPHAL FROM ORIGINAL DgcogzE No. 10 or 1925. 

May 8,1928. ' 
Present:—Mr. Justice Ross and Mr. 
Justice Fazl Ali. 
JAN MOHAMMAD AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 

BIKOO MAHTO AND oTRERS—DRFENDANT3 
i — RESPONDENTS, 

Hindu Law—Joint family—Alienation by manager 
—'Necessity’—Alienation for purchase of other lands 
— Antecedent debt'—Morigage at high rate of interest 
—~Burden of proof of necessity for high raie—Power 
of Court to reduce rate. . . c 

In order that a debt may bé an antecedent debt 
as understood in Hindu Law it is necessary that the 
debt.must be truly independent and not part, of 
the trimsaction impeached. |p. 37, col.1.] 

Chet Ram v. Ram Singh (5), Sahu Ram Chandra v. 
Bhup Singh (6) and Brij Narain Rai v. Mangla 
Prasad Rai (7), referred to. 

A mortgage of family property for the purpose 
of raising funds for the purchase of other- property, 
such a purchase being for the benefit of the family 


- and not detrimental to its interests, is binding on 


all the members of the family. (p. 39, col. 1.] 
Sheotahal Singh v. Arjun Das (1) and Tula Ram v. 
Tulshi Ram (10), followed. - 
The term “necessity” is not to be understood in 
the sense of what is absolutely indispensable, nor 
is actual compelling necessity to be the sole test of 
the validity of an alienation by the manager of a 
Hindu family. If it can be shown that the tran- 
saction as a whole was beneficial to the interest of 
the family, the transaction will be held to be valid 
and binding on the other members. [p. 38, col. 


LJ 
Ram Bilas Singh v. Ramyad Singh (8) and Hunoo- 
manpersaud Panday v. Babooee Munraj Koonweree (9), 


. followed. 


Whether a transaction was such that a prudent 
owner would enter into in' order to benefit the 
estate must be determined, “not by what has 
actually happened subsequently, but by the cir- 
cumstances which existed atthe time of the trans- 
action. [p. 36, col. 1.] : : 

Mukti Prokash Nande v. Iswari Dei Debi (2), fol- 
lowed. 

In the case of & mortgage executed by the 
manager of a joint Hindu family at ahigh rate of 
interest, the mortgages must establish that there 
was necessity for borrowing at such a high rate, 
and if he fails to do so she Court has power to 
award a reaspnable rate of interest. [p. 39, col. 


J 

Nazir Begum v. Rdo Raghunath Singh (12) and Ram 
Bujhawan Prosad Singh v. Nathu Ram (13), relied 
on. : 


Appeal from a decision of the. Sub- 
Judge, Patna, dated the 15th September, 
1924, 

Messrs. Kurshed Husnain aud R. B. Saran, 
for the Appellants, a 

Messrs, S, Sinha and Siveshwar Dayal, fog 
the Respondent. i 


JUDGMENT. 
Ross, J.—On 12th February, 1911, a 
mortgage wa3 executed by Bikoo Mahto 
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for himself and as guardian of his 
minor sons, Nath Sahay and Ramdoss, and 
by Phagu Mahto‘for himself and as guar- 
dian of his minor son, Sidheswar Prasad 
Bikoo and Phagu are brothers and are de- 
fendants Nos. 1 and 7. Defendants Nos. 2 to 
5 are the minor sons of Biko» and defendant 
No. 6isa minor sonof Nath Sahay to de- 
ceased son of Bikoo and all of these except 
defendant No.2 were born after the mort- 
gage. Defendant No. 8is the minor son of 
defendant No. 7. The present suit was 
brought on this mortgage and was con- 
tested by defendants Nos. 2 to 6 and 8, 
defendants Nos. land 7 the executants of 
‘the bond not appearing: A written state- 
ment on behalf of defendants Nos. 2 to 9 
was put in by their guardian ad litem who 
was subsequently discharged. The learn- 
ed Subordinate Judge decreed the suit 
‘reducing the fnterest from the stipulated 
rate at 14 per cent. per mensem compound- 
able every six months to gimple interest 
at the same rate. The plaintiffsehave ap- 
pealed on the question of interest and there 
isa cross-objection by defendants Nos. 2 
to 6 and 8 that the mortgage was void 
and the suit should have been dismissed. 
No question arises now about the plaintiffs 
right to sue of the genuineness of the mort- 
gage on the passing of consideration and 
only -two issues were discussed in this 
appeal: Issue No. 3: ot 

“Was the loan. taken for legal ‘necessity 
and is the same binding on the minor de- 
fendsnt ?" and issue No. 4: a 

“Ts the rate of interest penal ?". 

The former of these issues is the gub- . 
ject of the cross-objection and I shall 
deal with it first. 

The learned Subordinate Judge held 
ihat the loan was not for legal necessity 
but from the decision to which he refers 
-he seems to hava been of opinion that the 
mortgage was executed il order to pay off 
an antecedent debt, though he does not use 
this expression iu his judgment. : 

The executants of the bond were co-sharer 
proprietors in Mauza Saidpu* Sonianwan. 
The bond recities that Sohan Mahto and 
others had 4-annas and odd istemrart 
mokarrari interest in the village and 17 

‘bighas 11 kathas 10 dhurs"ot kasht land 
which was in’ the possession of the execut- . 
anis under a registered ijara deed. Sohan, 
Mahto,agd others were in need of money to 
purchase another propery, and désired to 
sell thdjr interest in this village :— 
“We and other members .of our family 
have been proprietozs of 7-aunas 1l dhms 


T 


34 ; 
l Kowri 5-bowris. share which is partly 
ancestral and partly acquired by purchase 
and have our residential house in this 
mauza, We, therefore, think proper and 
necessary fo purchase the said mokarrari 
shares for the benefit of the joint family on 
its behalf. If this opportunity would 
not be availed of it is deemed to caus 
much loss and difficulty to our joint family. 
Accordingly a sale deed with a considera- 
tion of Rs, 12,000 has been executed which 
we wish to 
would have a set off of Rs. 4,900 against 
the said peshgi. money and pay Rs. 7,100 
in cash to Sohan Mahto ond others, the said 
mokarridars ‘on account of the considera- 
tion money. But we have Rs, 2,100 only 
with us in our joint family fund. It is 
‘Very necessary to arrange for the balance 
of Rs.- 4,000 which cannot be arranged 
without the execution ofea deed. 
have, therefore, for ourselves and as guar- 
dians of our said minor sons and as head 
and manager of the joint family, of our 
free will and accord, in enjoyment of 
proper senses without the pressure and 


coercion of others, for the benefit of the- b 


joint family after fuily understanding the 


. transaction, taken a loan of Rs. 4,000 of the 


, Plaintiffs’ witness No. 1 in his 


, lands were difficult to get and £o 


Government coin, one half of which is 
Rs, 2,000 ofthe said coin bearing interest. 
at the rate of 1i percent. per mensem. , 


In security for this loan the executants 
hypothecated the mokarrari istemrari in- 
terest which they were purchasing as well 
as the 7-annas and odd shares which they. 
already had-*in the village. 
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pay in this way (to wit) we. 


We. 
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which was going to be sold. Jungle 
asked me to make enquiry regarding 
receseify. asked Sohan Mahto and he: 
told me that he wanted to purchase some 
mouzain Gopalehak and so he was selling 
the share to Bikoo. " 

andin cross-examination he said: 

“Ten or twelve days prior to the execu- 
tion of the bond Bikoo Mahto approached 
Jungli for aloan, . . , ; Jungli Mian 
told Bikoo to bring his title-deeds two or 
three days after this, Bikoo again came 
with his documents.- On that date the 
a per were completed.” : 

his evidence together with the recital 
in the bond which I have quoted above in. 


full makes it clear that the two instru- 


ments were interdependent and formed 
one transaction and there is, therefore, no 
room for the theory of an antecedent debt, 
nor indeed was that the plaintiff's case. 
The plaintiffs -case was in accordance with f 
the recitalsin the mortgage that the pur- 


chase was forthe benefit of the éamily. 


The learned Advocate for the appellants 
in supporting the judgment of the Court 
elow contended that the finding of the 
learned.Subordinate Judge on the que&- 
tion of legal necessity was wrong and 
that the mortgage was executed for legal 
necessity or rather for the benefit of the 


. family. The test in such a case is, whether 


This mort- ` 


gage was executed on 12th February, 1911. | 


A deed of sale byi{Sohan{Mahto and others 


in favour of Bikoo and Bhagu was execut-- 


edon 9th February, 1911. elt was, therefore, 


prior in time and the question so far ag: 


antecedent debt is concerned, is whether 


it was independent in fact. Now the 
evidence 


gaid : f 
‘The money was borrowed for 
the mokarrari share, Mouza Sohiawan and 
khudkasht landsin the same.” 
Witness No. 7 for thé plaintiffs said: 


purchasing: 


. ment and for the 


“Bikoo approached J ungli (the lender): 


many times. before the bond to ask fer 
the lban as hesaid he required the money 
for purchasing milkiat 
lands in Mauza 


Sohiawan, Khudkusht 


and khudkasht ' 


6 wanted ` 


to purchase the Same. Sohan Mabto wanted : 


to sell the” share to Bikoo as he*wanted to 
purchase some property in his own bustea 


the charge was one that a prudent owner 
would make in order to benefitthe estate as . 
was pointed out in Sheotahal Singh v. 
Arjun Das (1) where numerous authorities ^ 
are referred to. In that case their Lord- 
ships said : 

“The only other question that remains 
for our consideration is—was this a tran- 
saction in the ordinary course of manage- 
benefit of the joint 
family?... " . 

"[ quite agree that the manager of a 
joint family has no authority whatever to 
affect or dispose of any portion of joint 
family property in order to erable him to 
embark on speculatiee" fransactions, but I 
cannot say that the mortgagee must in 
each cåse satisfy the Court that the tran- 
saction was Bound to benefit the joint 
family. There isa certain element of risk 
in every business transaction and if we are 
to hold that when the business has suc- 
ceeded and the entire family has benefited * 
by it, weought nat to uphold the mort- 
gage transaction entered into by the 
manager to enable him to embark on 


ie 46 Ind. Cas. 979; 1 P, L. T. 136; (1920) Pat, - 
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Such a business - unless the mortgagee 
satisfies us that the. business was bound to 
succeed and that benefit was bound eto ac- 
crue to the family, we would unnecessarily 
handicap the managers of joint Hindu 
families and place a limitation. on their 
powers which would have the effect of 
stopping all business transactions in every 
Mitakshara family.... 

“The test, in my view, is was it a 
transaetion into which a prudent owner 
would enter in the ordinary course of busi- 
ness? If-it was, then the transaction, 
ought to be upheld.” 

In Mukti Prokash Nande v. Iswari Dei ‘ 
Debi (2) Richardson, J., observed in* 
speaking- of legal necessity: “That 
phrase, though sanctioned by usage, 
is not perhaps a very apt one. If the two 
expressions ‘legal necessity’ and ‘legitimate 
family purpose’ are treated as interchange- 
able and as having the same legal. signifi- 
cance in reference either to a father as 
karta or to & brother or other relation as 
karta or to à widow in possession of a 
widow's estate, nevertheless the law has to 
be applied to those different states of the 
facteand some difference of result must 
ensue, Afather, with minor sons, must 
have some discretion......... ‘family neces- 


~~sity’is.an expression that, must receive a 


reasonable construction”. . 


Now what are the facts. here? Bikoo 
and Phagu thetwo adult members of the 
family both joined in executing this 
mortgage and this in itself would be 
some evidence of legal necessity. They. 
had a share in Sohiawan and their family 
residence there. They also had a usu- 
fructuary mortgagé over ashare which 
had come into the market. It was clearly 
desirable that if possible they should 
purchase this share and avoid the risk of 
difficulty with a new owner and at the 
sametime realize their security and find 
an investment for the ¿money that they 
had in hand. No evidence has been 
given to show directly that the ‘price they 
paid, - Rs. 12,000 was more than the pro- 
perty was worth. The defence relied 
and the learned Subordinate Judge has 
based his decision, upon two leases of 
shares in this village according to which 
the income of 4 anuas 7 dame share was 
only Rs. 2659 and the argdment was that 
as the interest on the loan amounted to 
„Rs. 600 the transaction was necessarily 
imprudent; and this was the,’ ground of 


(2) 57 Ind, Cas. 858; 24 C. W, (Y. 938. 
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the decision of the question of legal neces- 
sity in Raghunath Singh v. Modnarayan 
Singh (3), relied upon by the respondents. 
In that case, however, it was “established 
on evidence that the income of the pto- 
perty purchased was Rs. 500 or Rs. 600 a 
year while the interest payable on the 
mortgage was Rs. 750 a year with annual 
rests, In the present case the only evi- 


- dene is these two leases and these do not 


seem io ‘me to provide the true criterion 

of the value of the property. We do not ° 
know the circumstances in which these 
leases were executed and they are only 
in direct evidence ofthe yalue of the pro- 
perty. In any case the property is more 
valuable to the owner who manages it 
directly and especially, toa purchaser who 
already has a share in the village and 
resides there. -The defendants’  patwari 
defence ‘witness No? 1, admits in hisevi- 
dence that there are papers showing the 
income of the property; but these papers 
were not produced, nor did Bikoo and 
Phagu the adult members of the family 
come to depose. The transaction has 
never beenrepudiated and the purchasers 
haveall along been and still are ‘in pos- 
session of the purchased share. If 
Rs. 12,000 was the- proper price, then the 
income must be greatiy in excess of what 


t 


the learned Subordinate Judge ‘estimates 


it tobe. ` inm oe 

The other. ground upon which the 
learned Subordinate Judge proceeded was 
that the purchase ‘was speculative in that 
the 17 bighas of kasht land stodd record- 
ed inthe Record of'Rights in the names 
of tenants and in a ‘suit brought by the 
purchasers to recover possession of this 
land they failed. Now. in. the first place 
it isto he observed that this 17 bighas 
was only a small portion of the property 
purchased. The plaint in the suit 
brought about this land (Ex. 12) shows 
that the value of 17 bighas was Rs. 1,275 
and para. 4 of that plaint shows that in 
1885 and 18J3 the lend was purchased in 
two parts at a total „price of Rs. 533; 
secondly, although the fand was qntered ih 
the names of tenants in the Record of 
‘Bikoo and Phagu did in fact suc- 
ceed in their suit “before the Subordindte - 
Judge ‘although they failed before the e 
OSurt 6f Appeal and it, therefore, cannot be 
said thateven this part of. the-purchase Was 
pureiy speculative; and, thirdly, even if the 
17 bighas weré only raiyati. land in the pos- . 

(3) 105 Ind. Oase l; A. I.-R. 1928 Pat. 88; 9 P. p 
T.142. —— - aa 
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session of tenants, the deposition of Bikoo in 


' thesuit already referred to shows thatthe 


rental was Rs: 116. The same deposition 
shows that besides this 17 bighas there were 
five mango -trees, eight mahua trees and 
47 palm * trees. In my opinion, 
therefore, the conclusion of the learned 
Subordinate Judge is based* on 
an under-estimate of the value of the 


property and the defendants have given: 


no proper evidence to show that .the 
transaction was imprudent. Moreover, 
Idoubt the validity of the test applied 


. by the learned Subordinate Judge in the 


circumstances efethe present case, name- 
ly, a comparison of the estimated income 
with the interest on the debt. Bikoo and 
Phagu were well-to-do, The evidence 
of the defence witness No. 6is that their 
income is Rs. 7,000 or' Rs. 8000 from 
milkiat and four thouBand.maunds of grain 
from raiyati lands. They were, therefore, 
Toa position to pay off this loan and there 
was no reason to expect that interest would 
accumulate unpaid. The nature of the 


. transaction cannot be judged by what has 


. . (1928) M. W.N. 249;9 P.L. T. 208 54 


aetually happened, but must be judged by 
the circumstances of the time. There. is 
nothing to show that the borrowers were 
undertakinga liability which they could 
not meet; and if the debthad been paid 
prompily, there could be no question that 
the fransaction was for the benefit of the 
family. They are not in my opinion entitl- 
èd now to turn round and say that’ because 
their own, default in paying the debt has 
led to the accumulation of interest, there- 
fore, the transaction “itself was not-for ‘the 
benefit of the family. I hold, therefore, 
that the mortgage was good and binding 
onthe family and that the - learned Subor- 
dinate Judge has rightly passed a mort- 
gage decree. The cross-objection, there- 
fore, fails ahd must be dismissed with 
costs, 

There remainsthe appeal itself on the 
question of interest. It was argued for 
the appellants that compound interestis not 


.in itselfunconscionable: or improper. :Re- 


ference was made to the decision of the 

Judicial Committee in Sunder Mull v. Satya 

Künker Sahana (4) where Lord Sumner 

observed that there was’ no rule, when the 

terms of a loan were challenged, to „lean, to 

x -e 

(4) 108 Ind.Cas 337; 7 Pat. 204; 55 I, A. 85; A. 

. R. 1928 P..0. 64; 26 A. L. J, 364; 227 L. m ine 

497; 5 O.W. N: 400; 47 C.L. J. 403; 30 Bom. L 

n. 793; 2 O We N. 057; I, L? T? 40 Pat. 120 
(P Q.). 4 , Bs 
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their reduction, or to presume that simple 
interest mustalways be judicially prefer- 
abl» tø compound interest; and that com- 
pound interest was common and may often 
be necessary and proper inIndia under the 
circumsiances of that country. But the 
question here is whether the plaintiffs have 
proved that it was necessary to borrow 
money at this rate. Some oral evidence 
was given that money was lent at Re, 1-8 
to Rs. 2 per cent. per mensem and it was 
also stated by one of the ‘witnesses that 
eBikoo had tried to get the loan from other 
money-lenders, but their terms were too 
high. Asthe’ learned Subordinate Judge 
* has pointed out, no attempt was made to 
examine these  money-lenders; and the 
documentary evidepce in the case goes con- 
clusively to show that money can be had at 
lópercent.perannum simple interest. A 
number of documents were produced by 
the defence showing that this was the rate 
charged by the Cooperative Society of 
Barh. In this state of the evidence the 
decision of the learned Subordinate Judge 
on this part of the case must be upheld. 
The appeal must, therefore, be dismissed 
with costs and the decision of the learnéd 
Subordinate Judge confirmed. 
. Fazl Ali, J.—The facts of the case 
are fully set out in the judgment of my 
learned brother and itis unnecessary to 
repeat them.: I propose, however, to ex- 
press my views shortly on the main points 
arising in the case. 

The first question is whether the mortg- 
age bond in question was executed to 
pay offan antecedent debt. Mr, Khurshaid 
Husnain appearing for the appellants 
contends that it is so. It is pointed out 
by him that on 9th of February, 1911, Sohan 
Mahto had executed a sale-deed in favour 
of Biku and  Phagu for a sum of 
Rs.16,000 out of which Rs, 4,000 had to be 
paid by borrowing from jaogli Mia on thé - 
12th of February, 1911, Itis, therefore, argu- 
ed that on the 9th ef February, 1911, Biku and 
Phagu had made themselves liable to 
their vendor*for a sum of Rs. 4,000, the 
balance of consideration money, which 
remained unpaid, and this constituted . 


the antecedent debt which was paid off - i 


by executing the mortgage bond of the 12th ` 
February. Now, this is an ingenious 
argument, bu» it does not deriye any 
support either from the authorities which 
have defined and explained what an 
aftecedent debt is, nor by the evidenco' 
adduced on behalf of the appellants 
themselves. The, term “antecedent debt” 
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has been explained by the Privy Council 
in the case of Chet Ram v. Ram Singh (5) 
thus: š . 

“Agtothe matter of the antecedency of 
debis, itis clear beyond question that the 
antecedency is antecedency to the mortgage 
itself. And it ismorethan that—it is dis- 
connexion with the mortgage in fact as well 
asin time. In another way can the law of 
Indian joint family property protect itself 
against being. undermined.” 

In the case: of Sahu Ram Chandra v. 
Bhup Singh (6), Lord Shaw made tha 
following observations which are quoted 
go often: “The arguments in- support of 
the validity of the mortgage alsortook this” 
shape. It was said ‘what difference would 
it makeifthe father had contracted the 
debt an hour, a day, a year before granting 
the mortgage? Then defacto it would 
bean antecedent debt, and the creditor would 
have a mortgage good upon that ground. 
Their Lordships cannot assent to any such 
proposition that a mortgage on the family 
estate would follow the loan. The ease as 
put might instantly raise the presumption 
that what occurred was substantially this; 
that the father contracted the debt knowing 
that he was at the end of his personal 
resources and that the creditor advanced 
the money relying upon an understanding 
or agreement, express or implied, given to 
the father. In truth, in order to.validate 
such a transaction of mortgage there 
must, to give true effect to the doctrine of 
antecedency in time, be also real dissocia- 
tion in fact.” 


Again it was pointed out in the case of 
Brij Narain Rai v. Mangla Prasad Rai (7): 
that “antecedent means antecedent in fact 
as well as in time, that is to say that the 
debt must be truly independent and not 
part of the transaction impeached”. 

In the light of these. observations let 
us see whether the sale-deed of the 19th 


@e 
(5) 67 Ind. Oas. 569; 44 A. 868; 49 I. A. 22873 P. 
L. T. 363; 31 M. L. 1.50; 43 M. L. J.98; 1$ L. W. 
89, (1992) M. W. N. 455; 4 U. P L. R. (P. O:) 64; 
3P. L. R.1922; A. IR. 1922 P. O. 917; 24 Bom. L, 
R.1231; 27 O. W. N. 150; 21 A. L.J. 114; 37 Q. L. 
J. 19 (P. C.). 

(6) 39 Ind. Oas. 280; 39 A. 437; 44 I. A. 126; 21 
O. W. N. 698; 1 P. L. W. 557; 15 A. L. J. 487; 
19 Bom. I5. R. 498: 26 O.D. J..1; 33 ML. J. 14; 
(1917) M. W. N. 439; 22 M, L; T.22; 6 L. W. 218 


P.O). * 

; (7) 77 Ind. Oas. 689; 46 A. 95: 51 L A. 129; 2l 
A.L. J. 934; 46 M. L. J. 23; 5 P. L., T. 1; 28 O. 
W.N. 253; (1921) M. W. N. 68; 19 L.'W. 72; 2 Pat. 
L. R.41; 10 O, & A. L. R. 82: A. T.R. 1924 P. C. 
50; 33 M. L. T. 457; 26 Bom. L. R. 500; 11O0.L. J. 
107; 1 O. W, N. 48; 41 C. L. J,232 (P. C.). 
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of February, broughtinto existence any 
obligation or debt which might properly 
be regarded as antecedent to the 
mortgage bond executed three daya lager. 
The entire case of the plaintiffs, as.set out in 
the, plaint and in the evidertce negatives 
this theory of an antecedent debt. The 
plaintiffs’ witnesses make it clear that money 
was borrowed from Jangli Mia in order to 
purchase property from Sohan Mahto and 
that negotiations with Jangli Mia had been. 
going on since before the execution of the 
sale-deed by Sohan. Thess statements go 
to show that the {idea of borrowing from 
Jangli aroge in the mind of Biku and 
Phagu even before the execution of the 
gale-deed of 9th*February. In fact the two 
transactions were in contemplation at the 
same time and the object of entering 
into one was t6 provide funds for the 
other. In suchcirctimstances it is difficult 
to hold that the two transactions were really 
dissociated in fact or independent of each 
other. I 

The case of Raghunath Singh v. Mod- 
marayan Singh (3), is a case exactly in 
point. In that case the defendants had 
executed a mortgage bond to pay off the 
consideration for a sale-deed executed 
about five days eatlier and it was held 
that under the circumstances ofthe case 
the mortgage bond had not been executed 
to pay offan antecedent debt. This seems 
to conclude the.point and I have no hesita- 
tion in holding that there was no antece- 
dent debt to be paidoff by the mortgage 
bond in suit. . 

The second point which arises for con- 
sideration is whether the money was 
borrowed under the mortgage bond for 
any legal necessity or for the benefit of 
the family. The learned Subordinate 
Judde has come to the finding that no 
legal necessity has been proved in this 
case and that the transaction of the 9th 
February for which money was borrowed 
from Jangli Mia was not for the benefit 
of the family, Ordinarily the findings 
of fact arrived at by the trial Court would 
be entitled to great weight; but] am con- 
strained to hold that in the present case 
the" learned Subordinate Judge’ has aot 
come to a correct finding, In the opinion 
of the learaed Subordinate Judge the” 
question ofelegal necessity did not ayise, 
because he thought tha suit had 
to be  ddgreed ia any esso on 
the ground that the sons and grandsons 
were under a pious obligation te pay off 
debts contracted by the father. "Dealing 


38 

4 ~ 2 e 
with this aspect of the case, the learned 
Subordinate Judge says : 

“Soon the principle deducible from all 

these decistons it can be said in the 
present case that the sons and grandsons 
of Bikoo Mahto and Phagu Mahto would 
be liable to satisfy- the mortgage débt, 
unless they prove that the debt. was 
contracted for any illegal or immoral 
. purpose, and it is not necessary for *the 
plaintiff to prove the existences of or 
^'inquiry regarding any legal necessity. In 
this view of the law the question of legal 
necessity does not arise and so the frst 
portion of the issue is not necessary for 
the purpose of decision in this suit.” 
Again the learned Suberdinate Judge 
adds: . 
“But as I have already held necessity 
or nonecessity the plaintiffs in this case 
are bound to succeed asit is a case between 
the fathers and sons and grandsons, and 
unless jhe sons and grandsons prove that 
the debt was contracted for immoral or 
illegal purpose they are -bound by the 
mortgage effected by their father." ' 

If the learned Subordinate Judge meant 
that he could grant a mortgage decree in 
the case merely because the mortgage 
debt was a debt contracted by a Hindu 
father he was clearly in error. If he 
meant that the mortgage was valid because 
it was effected to pay off an antecedent 
debt, he hasnot been able to express him- 
self ag clearly as he should have done. 
In any case it is clear that taking the 
view that He did he did notexamine the 
question of “legal necessity" or “bene- 
fit to the family" as carefully as he would 
have probably otherwise done. 

Now, the term “necessity” is not to be 
understood in the senae of what is abso- 
lutely indispensable, nor is actual com- 
pelling necessity to be the sole test of the 
validity ofan alienation by the manager 
ofa Hindu family. If it can be shown 
ihat the transaction as & whole was bene- 
ficial to the interests eof the family, the 
transaction will be held to be valid and 
binding on, the other members: see Ram 
Bilas Singh v. Ramyad Singh (8). Then 
again as it “was pointed out in Hunooman- 
persind Panday v. Babooee Munraj Koonwere 


“The power of a manager for, an -intfante 
heir “ to charge ancestral estate by loan 


(8) 58 Ind. Oas. 303; 5 P. L.J. 622; b P. L, T. 535; 
2 'U. P. L. R. (Pat.) 228, 
*(9) 6 M. L eÀ. 393; 18 W. R. 81n; Sevestre 253n; 2 
Suth. P. O. J. 29; 1 Sar. P. C. J, 552; 19 E. R. 147, 
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or mortgage, is, by the Hindu Law, a limit- 
ed and qualified power, which can only 
be exescised rightly by the manager in a 
case of need or for the benefit of the 
estate. But where the chargeis one that 
a prudent owner would make in order 
to benefit the estate, bona fide lender isnot 
affected by the precedent mismanagement 
ofthat estate............ A lender, however,...is 
bound to inquire into the necessities of the 
loan, and to satisfy himself as well as he 
can, with reference to the parties with whom 
pe is dealing, that the manager is acting 
in the particular instance for the benefit. 
of the estate. If he does enquire and 
acts honestly, the real existence .of an 
alleged and reasonably credited necessity 
is not a condition precedent to the validity 
of a charge, which renders him bound to 
see to the application of the money.” 

Again in Sheotahal Singh v. Arjun Das (1) 
it was held that: . 


"It is not necessary that evety alienation 
should be for justifying legal necessity, 
it is valid and binding if it is made 
for the benefit of the joint family. The 
manager of a joint Hindu family has al- 
ways the power to alienate joint. family 
property in the ordinary course of 
managment for the benefit of the joint 
family, and the test in each case is, whether - 
it wasa transaction into which a prudent 
owner will enter in order to benefit the 
estate." 


Thus we have to sée with reference to 
the facts of the present case whether the 
transaction fer which money was borrowed 
by Bikoo and Phagu from J angli Mia was 
beneficial to the interests of the family and 
whether Bikoo and Phagu acted as pru- 
dent men in entering into that transac- 
tion. Now, itisin evidence that the resi- 
dential house of the family is in village 
Sohiawan and ths joint family owns a 
fractional share as well as a targe quantity 
of lands in the village. The transaction 
with Sohan Mahto meant further addition 
to the* proprietary share in the village 
as well as td the khudkasht lands in the 
pessession of the family. The advantage 
of such a transaction is obvious so far ag 
it would offer greater facilities for the 
managment of the joint property? and as 
my learned brother has pointed out it 
was notan unprofitable transa&tion from 
the monetary point of view also. The 
learned Subordinate Judge has overlooked 
the fact that the 17 bighas of khudkasht land 
purchased under the sale-deed, according 
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to the evidence on the record were calculat- 
ed to yield an yearly produce of about 
100 maund# of paddy. The fact that the 
respondents were subsequently dragged 
into litigation about the possession of the: 
lands does not ‘necessarily. show that it 
was a speculative transaction when it was 
entered into. As has been pointed out 
inthe case of Tula Ram v. Tulshi lam 
(10) a mortgage of family property with 
the object of raising funds forthe pur- 
chaseof zemindari shares iu a village such 


a purchase being for the benefit of the 


family and not detrimental to its interests 
is binding on all the memberg who bes 
long t&.the family. In such a case it. 
is not necessary forthe mortgagee to prove 
that the money raisetl by the mortgage 
was actually applied towards.the purchase 
of the zemindari. It is enough if he 
proves that ‘a representation was made 
to him that the zamindari was to be 
purchased and after reasonable enquiry he 
believed the representation to be true. 
Again as was pointed out in the case of 
- Mukti Prokash Nande v. Iswari Dei 
Debi (2) to which my learned brother 
also has referred: : 
“When the creditor lends his money on a 
representation made by the father that 


the course which he proposes-to take, a 
course not unreasonable or irrational in 


itself, is calculated in the circumstances to 
promote the interests of his family, the 
creditor ought not to suffer because 
owing to the subsequent misconduct-of the 
father things in fact turned out badly." 
The learned Counsel for the respondents 
drew our attention to the case of Dip 
Narayan Chowdhry v. Devendra Nath Dass 
(11) and of Ram Bilas Singh v. Ramyad 
Singh (8) In the former case there was 
a distinct finding that the purchase of new 
property was in the nature of speculation 
and unprofitable to the family and  s0 it 
was condemned. Im:the latter case it was 
laid down that the mere fact that money 
was borrowed to enable the manager to 
purchase immoveable property on behalf of 
the family did not in itself create any 
presumption that the transaction was 
beneficial to the family. But at the same 
time it ‘was pointed out that it was not 
desirable to lay down any general pro- 
position which would limit and define the 
various cases which might be classed under 
the term ‘beneficial’ and that each gase 
must be examined in the light of the facts 


(10) 69 Ind. Oas. 3; 42 A. 569; 18 A. L, J. 698, 
Q1) 43 ind, Cas, 193; 3 P, L, W. 181, 
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proved and the Surrounding circum: 
stances. 

I hold that the mortgages in this case 
had reasons to be satisfied.that the trans- 
action for which money was,borrewed was : 
a transaction which was likely to be bené- 
ficial to the family and one whicha pru- ' 
dent father was justified in entering into; 
and therefore, the family property is liable 
for the mortgage money. The result is that 
the cross-appeal is without merit and must 
be dismissed. " 

The next point which arises for considera- 
tion and that ie the only point raised on 
behalfof the appellanté before us is whe- 
ther the Subordinate Judge was justified, 
in not allowing interest at the rate stipu- 
lated in the bond, In the case of Nazir 
Begam v. Rao Reghunath Singh (12) it was 
held by the Privy Council that in the case 
of a mortgage executed by the manager 
the mortgagee must prove necegsity for 


` borrowing at a high, rate failing w ich the 


Court had.power to award a reasonable 
rate of interest. In the case of Ram Bujh- 
awan Prosad Singh. v. Nathu Ram (18) it 
was held thatthe onus of establishing that 
there was necessity to pay a rate of interest 
in excess of the ordinary commercial terms 
wason the plaintiffereditor. On the other . 
hand, inthe case of Sunder Mull v, Satya 
Kinker Sahana (4) it washeld that, there 
was no rule when the terms of a loan 
were challengéd to lean to their reduction - 
or to -presume that simple interest must 
always be judicially preferable to com- 
pound interest. Is was, : however, also 
pointed out in the same case that the 
authority of the karta of a Mitakshara joint 
money on the security 
of afamily property wasa limited one and 
in the case.of a loan to. him the burden of 
proof in the first instance was upon the -` 
lender to show that both the borrowing 
and the terms were within the authority 
which the karta could exercise or, 
in other words net in excess of the 
necessity. In the present ease we 
find that the plaintiffs’ own witness 
Durga Singh (P. W. No. 9) has proved that . 
the. interest charged on loans advanced by 


46 I. A. 145; 41 A. 571; 36 
M. L.J. 521; 17 A.L J. 591; 23 O. W. N. 700; 21° 
Bom. L. R. 484; 26 M. L, T. 40; 300. L. J, 86; 
(1919) M. W. N. 498; 1 U. P. L. R. (P. O.) 49-11 L. 
W. 188 (P. CO) 

(13) 71 Ind. Cas. 933; 2 Pat. 285; 50 f A. 14,04 
p. L. T. 29; A. I. R. 1923 P. C. 37; 32 M. L. T, 129;, 
44 M. L. J.615: 25 Bom. L. R. 568; (1928) M. W N° 
382; 38 C.L. J. 23, 18 L, W. 767; 1 Pat. "L. R. 445; 
98 Q. W. N. 446 (P. O.). 


(12) 50 Ind. Oas. 434; 


. which have 
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the Co-eperative Bank in the sub-division 
where the partiesreside is Re. 1-4-10 per 
mensem, 'The.plaintiffs in this case havenot 
proved any other commercial rate of interest 
and in view of the evidence of P. W. No. 9 
thetrial Court Was right in not allowing any 
compound interest in the case. I, there- 
fore, agree with my learned brother that 
both the appeal and the cross-appeal 
ehould be dismissed with costs. NR 

oA, Appeal and cross-appeal 

: dismissed. 

p —— 


PATNA HIGH COURT. 
Privy Counc APPEAL Ne. 52 or 1928 
March 4, 1929. 
Present:—Sir Courtney- Terrell, KT., 

* QOhief Justice, and Mr, Justice 


Ross. 
BALGOBIND MANDAR AND OTBERS— . 
PLAINTIFFS—APPRLLANTS 


. versus 
B. DWARKA PRASAD AND oTHERS— 
DEFENDANTS—RESPONDENTS. 

Meane profits, method of caleulation—Damages and 
account for profit, difference between. 

There isa distinction between damages and 
account of profits as alternative remedies for tort 
committet by a defendant. 

In calculating mesne profits the true criterion is 
not the loss causedto the person wronged but the 
gain made by the wrongdoer. 

Tilakdhart Singh v. Ram Prasad Singh, (1), 
followed, ; 

The principle tobe applied in assessing damages 
s that the plaintiff should be restored by & monetary 
compensation to the position which he would have 
occupied but for the wrongful acts of the defendant, 
provided always that such loss aa he proves is the 
natural and direct consequence of she defendant's acts, 

United Horse Shoe & Nail Co. v. Stewart (2), 


relied upon. ! 

Application for leave to appeal against 
the decision of Mr. Justice Das and Mr, 
Justice Allanson. 

Messrs. N. N. Sinha and B. P. Singh, for 
the Appellants,  ' E . 

Messrs. N. C, Sinha,-N. C. Ghose and G. 
N; Mukerji,for the Respondents. < 

: . JUDGMENT. 

Ceurtney-Terrell, C. J.—In this 
case the plaintiffs sued the defendants for’ 


possession of certain lands upon which. the, 


plaintiffs said that the defendanté were tres- 
passers. The plaintiffs also claimed mesne 
piots, * |. ° 

. The learned Subordinate Judge granted 
a decree fdr possession and mèsnb profits 
since been ascertained. 
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In ascertaining the amount of mesne profits 
to be paid the learned Subordinate J udge 
has calcutated it upon the basis o£ the pro- 
duce received by the defendants. 

The defendants appealed to the High 
Court and contended that the mesne profits 
should have been calculated upon a rental 
basis, There was no evidence that the dis- 
puted lands were at any time in the posses- 
sion of tenants or that either the plaintiffs 
or the defendants enjeyed the lands as 
landlord by receipt of rent, 

Das and Allanson, JJ., who heard the 
appeal affirmed the decision of the learned 
Subordinate Judge. 

The defendants ask for a certificate that 
thisis a proper case for appeal to His 
Majesty in Council and urgeas a point of 
law that the mesne profite awarded should 
be calculated on a rental basis. 

Now the distinction between damages 
and an account of profitsas alternative 
remedies for tort committed by a defend- 
ant has long been thoroughly understood 
and moreover the Code of Civil Procedure 
defines mesne profits as follows:— 

“Mesne profits means those profits which 
the person in wrongful possession of 
such property actually received or wight 
with ordinary diligence have received 
therefrom, together with interest on 
such profits, but shall not include profits 
due to improvements made by the person in 
wrongful possession", 


As was said by Mr. JusticeDas in the case 
of Tilakdhari Singh v. Ram Prasad Singh 
(1), “The true criterion is not the loss 
caused to the person wronged, but the gain 
madeby the wrongdoer”. With this ex- 
planation I am in entire agreement. On 
the otherhand the principle to be applied 
in assessing damages is that the plaintiff 
should be restored by a monetary compen- 
sation to the position which he would have 
occupied but for the wrongful acts of the 
defendant, providedealways that such loss 
as he. proves is the natural and 
direct consequente of the defendant's acts: 
see Lord acnaghten’s judgment in 
United Horse Shoe & Nail Co. v. Stewart 
(2). I entirely agree with the conclusion at 
which the learned Judge has grrived. 
The questionis merely one of the inter-: 
pretation of the deeree and the meaning of 
the words “mesne profite". In my opinion 
this appeal involves no important point of 
law. * The law is well-settled and the ap- 


(1) 62 Ind. Oas. 25. - 
(2) (1889) 13 A, O. 401; 59 L. T. 561. ` 
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plieation for leave to appeal is rejected 

with costs. Hearing fee five gold mohurs. 
Ross, J.—] agree. 
B. K, P, 


Application rejected, 


— Tie 


PATNA HIGH COURT. 
MIscELLaNEous O1rvin App#aL No. 12 
oF 1925, 


June 18, 1928. ` 


Present:—Mr. Justice Kulwant Sahay and 


Mr. Justice Macpherson. . 
RAM DAS SINGH-Dac&EE-HoLpER— 
2 APPELLANT 


versus 
BENI DEO—Jupameyt-Destor— 
RESPONDENT. 

Ghatwali tenure—Shikmi ghatwali tenure—Sale in 
execution—Sonthal Pargannas Settlement Regulation 
(III of 1872), s. 27— Sale of raiyati interest in execution. 

A shikmi ghatwali tenure held under the ghatwal 
of rohim is not saleable in execution of a decree 
and it makesno difference that the subinfeudation 
was also khorposh. (p.42, col. 1.] 

Ashutosh Deo v, Bansidhar Shroff (1) and Bally 
Dobey v. Ganet Deo (2), followed. 

A rawati holding in the Sonthal Pargannas is nct 
saleable in execution except where transferability is 
recorded in the Record of Rights. (p.43, col. 1. 


— -7Miscellaneous appealgainst an order of 


theDistriet Judgeof the Santhal Pargannas, 
dated the 20th October, 1924, reversing an 
order of the Subordinate Judge, Deoghar, 
dated the 15th July, 1924. 

Mr. S. S. Bose, for the Appellant. 

Mr. Bindeshwari Prasad, for the Respond- 
ent. : 

JUDGMENT. 

Macpherson, J.—This is an appeal 
against the decision of the District Judge 
of the Santhal Pargannas reversing the 
order of the Subordinate Judge who had 
dismissed the objection of “Beni Deo the 
judgment-debtor,e now respondent, that 
certain property which the decres-holder, 
now appellant, proposed to sell in 
execution of his money decree was not 
saleable. ` 

The decree-holder’s description of 
the property, so far as relevant, is “the 
undivided one-sixth share of Beni 
Deo in the mukarrari interest, {two pies) in 
village Sangramlorhia appertaining to taluq 
rohint with Beni Deo’s one-sixth share in 
us oy lands appertaining to jamabandi 

o 3. : 


It was objected by the judgment-debtor, 
his two sons and a co-sharer that the so- 
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called” mukarrari interest is a shikmi 
ghatwalt tenure under the rohini ghatwali 
and that the lands are raiyati jamabandi 
Jote No. 8 standing in the name of Mosaheb 
Deo, father of the judgment-debtor, and 
his co-sharers Chandra Deo and Amani Deo, 
and that accordingly neither can be sale- 
able . j 

The learned Subordinate Judge relying 
upon thejudgment of 1891 pronounced by 
Norris andeBeverley, JJ., in First Appeal 
No. 245 of 1889 relating to another portion 
of the original tenure (which hgs been sub- 
“divided) held, so far as is relevant in this 
appeal, (1) that the tenure was not a 
shikmi ghatwali, buta mere mukarrari 
and, therefore, saleable and (2) that ‘jote 
No. 3 was the  mij-jote of the mukar- 
raridars in whose tenure it is situated, 
and, therefore, ssleablesince it is only 
the interest of a ratyatin his holding that 
is not transferable”,  . 


He accordingly rejected the objections * 
and directed the one-sixth share of Beni Deo 
ane his sons in the attached property to be 
sold. 

On appeal by the judgment-debtor. the 
learned District Judge pointed out as to the 
tenure that the judgment of 1891 was not 
even inter partes and was long anterior to 
the entry in the Settlement Record of 1904 
which shows the tenure as a khorposh 
shikmi ghatwali mahal with the shikmidar 
Mosaheb Deo, OhagdraDeo and Amani Deoas 
‘malik’. He held that the tenure was shilimi * 
ghatwaliand that accordingly it was notsale- 
able. Astothe landsrecorded in jote No. 3 
he held that it followed from his decision 
on the first point that they also are not 
saleable. Hethen wenton to hold further 
in that regard that. even if the tenure were 
transferable, the entry inthe Record of 
Rights of the holders of the jote as jamabandi 
raiyais of the village precludes sale of the 
jote inasmuch as no right of transfer in 
raiyati land has been recorded in the 
Record of Rights for the village. As to the 
argument on behalf of the decree-holder 
that jote No, 3 must be tbe mukarraridar's, 
kamat land he pointed out that in.such a 
ease the land would have been extluded 
from the raiyati jamabandi and entered i 
the ssparate categories outside that jama- 


bandi reserved for miscellaneous lands such e 


as @ebutier, lahhira, ete, 


LÀ 
“As to the tenure the learned Judge gtated 
in his judgment: e 


"It is now the settled. law that shikmi . 


ghatwals are subject to thesame incidents 


we . 
. 
+ - e 
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legs.’ 


In the egrly stages of this appeal that 
view was, as the order-sheet shows, accepted 
both by the Bench and atthe Bar and the 
hearing was adjourned pending the decision 
by their Lordships of the Judicial Com- 
mittee of the- saleability of the * rohini 
ghatwali. In Ashutosh Deo v. Bansidhar 
Shroff. (1) their Lordships | have” very 
recently decided. that the rohin? ghatwali 
cannot be sold in execution of a decree, As 


long ago as 1882 it;was held in Bally Dobey , 


v. Ganei Deo (2) that a shikmi ghatwali 

tenure held under the superior ghatwal is 

not liable to be soldin execution, nor. are” 
its proceeds liable to attachment for satisfac- 
tion of the debt due from its holder. In 
that case, as appears from the judgment of 
1891 already referred toand the judgment 
of the District Judge Mr. W. B. Oldham in 
Bally Dobey v. Ganei Deo (2) which is onthe 
Tecorfl of the lower Appellate Court, it was 
sought to enforce the sale of a shikmi ghat- 
wali in the hands of a ghatwal on a mort- 
gage security executed by his deceased 
father when incumbent in the ‘office of 
ghatwal. The learned Judges pointed out 
that an inferior tenure cannot have larger 
incidents attached toit than the superior. 
That view has been accepted without ques- 
tion ever since. Itfollows that the tenure 


-of the respondent is not saleable if it is a 


hikmi ghatwali under the ghatwal of rohini. 
i Ames no difference that the subinfeuda-. 
tion was also khorposh. 


Mr.S. S Bose relying upon the judgment 
of 1891 then contends that the tenure is 
not a shilemi ghatwali but éimply a khorposh 
mukarrari grant. Butin(that case the learned. 
Judges only declined to apply the decision 
in Bally Dobey:w. Ganei Deo (2) because 
they held shat the plaintiff-appellant in 
the ease before them had failed to show in 
the face of the assertion of a mukarrari 
tenure in the mortgage bond which was the 
basis of that litigation, that her tenancy was 
in fact shikmi ghatwali, Here in view of the 
Record of Rights there can be no doubt 
that the tenure proposed to be sold, is 
shikmi ghatwali, It is, therefore, as. has 
béen rightly held by the lower Appellate 
Court, not saleable. in execution of a 
decree; . -> . © e qe 3 

e 


R. 1928 
0. W. 
I. A, 249 
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‘as their superior ghatwals neither more nor 
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As to the lands recorded as jote No. 3, if 


they are the nij-jote of the tenure holder . 


as was contended in the Ooujyts below on 
behalf of the appellants, then, as pointed 
out by the learned District J udge, it 
follows from the finding that the tenure ig 
2m ghatwali that they are not sale- 
able. j f 

`The learned District Judge went on to 
point out that even ifthe tenure had been 
transferable the land recorded as jote No, 3 
would not be saleable. Now Mr.8. S. Bose, 
though apparently as a last despairing 
effort, contends on behalf of the appellant 
that it is a general delusion that a raigati 
jote in the Santhal Parganahs cannot be 
sold by the regular Courts in execution of 
adecree, But this point was not-taken in 
the Courts below. * Indeed not only was the 
contention of the decree-holder that the 
lands of jote No.3 are nij jote (and not 
raiyati) land in a transferable tenure but it 
was in the view of. the Jud gas presiding in 
those Courts palpably a common place that 
the interest of a raiyat in his holding in 
village Sangramlorhia is not transferable at 
all whether by Court or private sale. Inthe 
circumstances the appellant cannot be allow- 
ed toraise the point in second appeal when 
full materials for a decision are not 
available. It may, however, be remarked 
that the considerations in support of the. 
contention are prima facie not impressive. 
True, no direct statutory prohibition such 
as is found in s. 47 of the Chota Nagpur 
Tenancy Act, 1908, can be indicated. But 
in 1908 the position in respect of the -ques- 
tion of saleability by the Court of the right ` 
of a raiyat in his holding was very different 
in the two areas. In the Santhal Pargannas 
there had been no Court sales since 1887 at 
least, and very few before that and during 
a brief period only. There is in that. 
district no provision for the saleof a raiyati 
interest even in execution of a decree for 
arrears of rent accruing on'the holdin g. In 
the Courts not subdrdinate to the Paina 
High Oourt, the raiyat may be ejected in 
execution of*a rent decree in respect of 
his holding’ but the holding may not be 
sold. In Chota Nagpur on theother hand 
a holding had long been saleable in execu- 
tion of a decree for rent accruing thereon 
and Courts were freely selling holdin gs in 
execution of mogey decrees. A directinterdic- 
tion of what was in fact not permitted in any 
Court inthe Santbal Pargannas may well 
have beeh adjudged uunecessary. It ig’ 
indisputably a common place in those 


. Courts that the interest of a raiyat in his 
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holding cannot be sold by the Court any 
more than the raiyat himself can under 
s, 97 of Regulgtion III of 1872 (substituted 
for the previous s. 26 by Regulation III of 
1908) sell it. In this case the Courts below 
have so assumed and the remark in the 
decision in Dhhatradhari Singh v. Hemlal 
Singh (3) is entirely typical of the view 
held in this Court. The learned Judges 
said: 

“The sole question for decision now is 
whether the khorposh mukarrari jote was a 
raiyati holding ora tenure. If it was a rai- 
yati holding, it was not saleable; but if it 
was a tenure it was saleable.” 

The basjsof this view may perhaps be 
that a Court will not countenance a sale 
which must be ineffective, Under s. 25 of 
Regulation IL of 1886 no raiyat can be 
ejected from his holding otherwise than in 
execution of an order by the Deputy 
Commissioner. The effect of e. 27 of 
Regulation IILof 1872 and of. the entry in 
the Record of Rights being that the raiyat 
cannot (except in one Pargana) sell his.right 
in his holding, the invariable practice of 
the Courts over a long period to refuse to 
sell a raiyati holding (no case ofsalecan be 
cited) is highly significant, especially when 
it would be prima facie unreasonable that a 
holding could be sold in execution of a 
money decree when it is not saleable in 
execution of a rent decree for its own 
arrears. Moreover other important eon- 
siderations, historical and legal, emerge on 
perusal of the Settlement Report of Sir 
Hugh Macpherson and the. Santhal 
Pargannas Manual which are adverse to the 
idea of saleability by the Oourt of a raiyati 
holding in the Santhal Pargannas except 
where transferability is recorded in the 
Record of Rights. : 

In my opinion the contentions on behalf 
of the appellant cannot prevail and I would 
dismiss this appeal with cosfs. 


Kulwant Sahay, J.—I agree. 


A. Appeal dismissed. 
= 

(3) 105 Ind. Cas. 42; 9 P.L. T.283; A. I. R. 4928 
Pat. 105. . 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DrosER No, 57 
oF 1927. 

March 5, 1929. 
Present:—Mr. Justice Adami and 

è Mr. Justice Chatterji? 
RAMKISHUN RAM MARWARI— 
*  . PLaIntiFF—APPELLANT 
versus 
BANSI SINGH AND OTHERS—DEFENDANTS 
. — RESPONDENTS. 

Usurious Léans Act (X of 1918), s. 3, when appli- 
cable—Contract Act (IX of 1872) s. 16—Rate of 
-interest, Court's power to Teduce—' Excessive", de- 
finition of—Compound interest, not payable except on 
proof of agreement. - . | 
“ The Usurious Loans Act entitles the Court to re- 
open & transaction omly when the interest is exces- 
sive and when the transaction was substantially 
unfair. [p. 44, col. 1.j d 

The word "excessive" applied to interest, is & 
relative and elastic term, impossible of absolute 
definition. fp. 44, col. 2.] * 

Samuel v. Newbold (2), relied upon. 

The rate of 1 per cent. or Re. 1-4-0 per cent. per, 
month cannot be characterised as in any way exfessivo 
or extortionate in the case of a hand note which 
does not earry any security. [p. 44, cols. 1 & 2.] 

Compound interest wil not be allowed except 
where there isan agreement, express or implied, to 
pay it or where the debtor has employed the money 
in trade and has presumably earned it, or unless 
its allowance is in accordance with a custom ofa 
particular trade or business. An agreement to pay 
compound interest may, however, be implied from 
the acts, mode of dealing or acquiescence of the 
parties. [ibid.] 

Fergusson v. Fyffe (3), referred to. . 

Appeal fro n a decision of the Subordinate 
Jndge Monghyr, dated the 20th December, 

Imam 


1926. 

Messrs. Hasan and ° B. C. 
Sinha, for the Appellant. 

Messrs. N. C. Sinha and P. C. Mulliek, for 
the Respondents. 


JUDGMENT. 

Chatterji,J.— This appeal arises out 
of a suit based on a hand noteedated 29th 
Pus 1330 (cerresponding to 2nd January 
1925), for Re. 3,800 executed by the defend- 
ant No. 1, who is said to be the managing 
member of the joint family of the defend- 
ants. The hand note bears interest at the 
rate of l per cent. per month. The first 
hand note was executed on the 30th Magh, 
1318,(corresponding to 13th February 1911) 
for Rs, 2,050 at an interest of Rs. 1-4-0 pèr 
cent. per month. After an adjustment of 
accounts this hand note was renewed on 
the 27th Magh 1321 (corresponding to 8th 
February 1914) for a sum “of Rg. 1,591 
bearing thé same rate of interest? 
This was again renewed bya hgndnote e 
dated 7th Magh 1324 (correSponding to 15th 


* 
'. 44 < 
January 1917) for Rs. 2,505 at the same:rate 
of Rs.1-4.0 per cent, per month. ‘The 
fourth note of hand wasdated 4th Magh 
1327 (corresponding to 9th January 1920) 
for Rs. 3,800 at an interest of 1 per cent. 
per month in renewal of the previous notes. 
The hand note in suit was executed in lieu 
of this note of hand on the 29th Pus 1330 
for Rs, 3,800 as already stated. ` 
The learned Subordinate Judge found 
all the defendants liable for the’ transac- 
tion; but re-opened the transactions and 
passed a modified decree for Rs. 2,663-8 
against defendant No.l and his sons and 
for smaller amount (namely, Rs. 2,084.9) 
against other members of the family. 
What he did was to re-open account within 
six years prior to the institution of the suit 
so faras the executant and his sons are 
concerned; while as régards the rest he 
re-opened the accoùnts from the very 
beginning. ~ 
* Itie urged by theledrned Counsel for the 
appellant that the Oourt below was wrong 
in applying the Usurious Loans Act and 
in re-opening the accounts. Section 3 of 
the Usurious Loans Act enacts that the 
Court can re-open the transaction, take 
an account between the parties, and 
relieve the debtor of all liability in respect 
of any excessive interest, when (1) the 
interest is excessive and (2) when the trans- 
actién was, as between the parties thereto, 
substantially unfair. It .was pointed out 
by Mr. Justice Mullick in Balunki Maha- 
patra v. Karapa Sindhu Mahapatra (1) that 
the law of India is that unless the debtor 
can bring himself within the four corners 
ofs.16 of the Indian Contract Act, he 
isentitled to norelief; but the position 
has been changed by the enactment of the 
Usurious Loans Act. No plea of -undue 
influence wa8 pleaded in the present case 
and, therefóre, the Oourt cannot reduce 
the rate of interest fixed by the parties 
with open eyes unless the case falls within 
, the provisions of the' Usurious Loans Act. 
This Act, as I have fhentioned, entitles the 
Court to re-open a transaction when the 
interest is excessive and when the tran&ac- 
tion was substantially unfair. The rato 
of interest provided inthe hand nete in 
suit is only 1 per cent,” per month. There 
is nothing to show that this rate of interest 
is unreasonable and I am unable to consifer 
that the rate, of L per cent. or as a matter 
efthateRs. 1-4-0 per cent, pgr month can 
A be characterised as inany way excessive 
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or extortionate in the case of a hand nete 
which does not carry any security. “The 
word ‘excessive’ applied to interest, is, of 
course, a relative and elastic term, impos- 
sible of absolute definition” as stated by 
Lord James in Samuel v. Newbold (2) but 
bearing in mind the prevailing rate of 
interest in this part ofthe country it is 
impossible to say that the rate of interest 
is excessive. 
The question is whether the. transaction 
may be characterised as unfair. It is urged 
eby the learned Advocate for the respond- 
ent thatit is so, inasmuch as compound 
interest was taken into account in all {the 
* previous» notes of hand in arriving at the 
stated figure for which the hand note in 
-suit was executed. On behalf of the 
appellant our attention is drawn to the 
endorsement, in the handwriting of 
defendant No. 1 himself on the back of the 
hand notes showing payment of compound 
interest. Compound interest will not be 
allowed except where there is an agree- 
ment, express or implied, to pay it, or where 
the debtor has employed the money in 
trade and has presumably earned it, 
or unless its allowance is in accordance 
with a custom of a particular trade or 
business (Halebury's Laws of England, 
Vol. 21, page 43,8. 80). It has also been 
laid down in Fergusson v. Fyffe (3) that 
there cannot bea title to compound interest 
without a contract, expressor implied cus- 
tom. An agreement to pay compound interest 
may be implied from the acts, mode of deal- 
ing or acquiescence of the parties. Now, in 
the present case we find an endorsement on 
the back of the first hand note that a sum of 
Rs. 226-11-6 is paid on account of interest 
and compound interest. There is another 
endorsement of payment of Rs. 405 on 
account of interest and compound interest, 
Thereis a third endorsoment of payment 
on account of" interest and compound 
interest and of the execttion of another 
note of hand forethé balance found due. 
All these endorssments are in the hand- 
writing of d8fendant No. 1, the managing 
member of the family. On.the back of 
the second hand note there is an endorse- 
mentinthe handwriting of the defendant 
No. 1, that he is executing this note of 
hand for asum of Rs, 2,505 on accountof 
principal ande interest after deducting 
remission, Again, the fourth hand note, 
that is, the last note, in renewal of which 
(2) (1906) A.O. 481 at pp. 413, 476; 15 L. J. Ch. 705; 


95 L. T. 209; 22 T, L. R. 703, à 
(3) (1841) 8 OL & F, 121; 8 E. R 49; 54 R. R. 12, 
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the hand note in suit was executed, bears 
an endorsement of payment on aecount of 
interest .ande compound interest fn the 
handwriting of defendant No. 1 himself. It 
-appears that, although the first three. hand 
notes bore Re. 1 4-0 per cent. as interest this 
was reduced later to therate of 1 rper 
cent. evidently, because of the payment of 
compound interest. Having regard to the 
actings of the parties and the course of 
dealing an agreement to pay compound 
interest on the previous transactions can 
very well be implied'in the present case. 
In the circumstances it is impossible to 
state that the transaction in suit was any- 
thing unfair. . 


f The amount. was arrived at after dedue- 
- tions and in some instantes after remission 


as noted on the back of one ofthe docu- - 


ments. Again if the renewed hand notes 
had not been executed the creditor would 
have evidently sued the defendants for 
recovery of his dues and, therefore, the 


transactions which have led to the for- 
bearance by the plaintiff in suing upon 
them. Moreover, if the intermediate hand 
notes had not been executed and the fourth 
hand note not renewed by the note in suit, 
the àmount due at the time of the execution 
ofthis note would have been more than 
Rs, 3,800 for which the last hand note was 
executed. For example, the rate of interest 
on the first hand note for Rs. 2,650 was 
Rs. 33-2 per month. In 12 years. this 
would have comé up to Rs.4,770. Deduct- 
ing payment of Rs.3,137 made up to that 
date, the total of the principal and interest 
would havecome up to about Rs, 4,200 while 
the hand note in suit is executed for Rs. 3,800 
only. Considering all the circumstances 
of the case it is impossible to state that 
transaction is ia any way unfair. Has 
the rate of interest beer exorbitant or 
extortionate one eould have presumed that 
the transaction was wnfajr; but that is not 
the position here. i 


It is said that compound *interest* was 
paid by defendant No.1, by mistake and 
a reference is made to Daniell v. Sinelair 
(4). This case has. no application, because 
there is no allegation in the written state- 
- ment that’ compound interest was paid by 

mistake. Reference. was .also made to 
Samuel v. Newbold (2) which is based on 
the Money Lenders Act, 1900, on which the 
-Usurious Loans Act haa been ‘modelled. 

4) (1881) 6 A. G, 181; .d. P. C. 50; ; 
MORS p $ 181; 50 L n O. 50; 44 L. T. 257; 
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- transaction which was 


-the amount which will be found dile. 


“the Oourts. 
-cént, interest per annum from 
` till realization. 


. extent. ; 
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In that case the borrower was a wealthy 
man and his estate was worth more than 
£. 40,000. He was intemperate and 
improvident. The lenders were aware of 
his position and had ‘been informed ‘by 
private enquiry agency that no anreasonable 
risk would be incurred by giving credit for 
the amount of loan, The borrower was 


‘introduced to them by an agent who was to 


havea handsome commission and a share 
in the ° profits. Interest on the advance 
and principal were 
and madere-payable by monthly instal- 
ments with a default clause. The rate of 
interest was about 104 percent, per annum. 


-if the instalments were paid and rose to about 
'400.per cent. per annum on: the amount 


falling due on the first date of default. 


It was held in the circumstances that the 


‘transaction was unfåir and the debtor was 


entitled,to relief. The present case cannot, 
by, any stretch of imagination, be etaken 


defendants have been benefited by the -as falling within the purview of this ruling.’ 


In view of all the facts and circumstances 
of the case I am unable to agree that the 
transaction is unfair between. the parties. 
I may add that the learned Subordinate 
Judge, although he re-opened accounts 
under the  Usurious Loans Act, 
does not come to a positive find- 
ing that the interest is excessive’ and that 
In my opinion 
the defendants are bound by the transac- 
tion in sit entered into by- the manag- 


ing member of their family for their benefit. 


The abstinence from bringing suits afford 
ed asufficient benefit to all the defendants 
who werealso benefited by the original 
in respect of a 
certain purchase made. for the family. 
The- contention on bebalf of the appel- 
lant must prevail and- the- plaintiff is 
entitled to a decree for Rs. 33800 as prin- 
cipal plus interest at the-rate of 1 per cent. 
per month.(simplé) from. the date of ihe 
hand notetill the date of the suit after 
deduction of Re. 1,000 paid since the execu- 
tion of the handnote. J'hélearned Counsel 
agrees toa remission of Rs. 700 from an un 

e 
plaintiff will, therefore, get. a decree for 
the balance and proportionate costs in both 


to-day 
part and- d§cree modified to the abovg 


Adami;J.-—I agree. 
B, K, P. ; 


“Appeal allowed. 


lumped together °. 


The decree shall carry 6 per e 


The appeal is allowed in . 
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PATNA HIGH COURT. 
OgiMINAL Revision No. 704 or 1927. 
November 29, 1927. . 
. Present :—Mr. Justice Macpherson. 
'** PARMANAND BRAHMACHARI— 
e PETITIONER 


versus 

EMPEROR-—OrrosiTE PARTY; 
Criminal Procedure Code (Act V of 1898 as 
amended in 1923), s. 195 (1) (b), 202, 204—Informa- 
tion to Police—Complaint by Police againgt informant 
under $. 211, Penal Code—Subsequent complaint by 
informant to Magistrate—Jurisdiction of Magistrate 
to proceed withecomplaint against informant—Pre- 

liminary inquiry—Opportunity to show cause. 
The petitioner lodged an information before the 
Police. The Sub-Inepector reported that the case 


was false and made a complaint against the peti-* . 


“tioner under s. 211, Penal Gode, tothe Sub-Di- 
visional Magistrate. The petitioner inpugned the 

Police report and subsequently presented a petition 
~ requesting that his-complaint may be. disposed of 
before process was ordered Sgainst him on the Sub- 
Inspector's complaint. ‘Phe Magistrate summoned 
the petitioner under s. 211, Penal Code. The peti- 
iioner applied to the High Court for quashing the 
procelings : 

Held, that inasmuch as there was nothing in law 
to prevent the Sub-Inspector from making a com- 
plaint under s. 211, Penal,Code or to prevent the Court 
from taking cognisance of it on such complaint, and 
the jurisdiction of the Magistrate 
complaint was not taken away 
.complaint by the petitioner, the 
was not illegal. [p. 47, col. 1.] 


Daroga Gope v. Emperor (1), distinguished. 
hen a Magistrate has properly taken cognis- 
ance of an offence, anything that happens subsequ- 
ently cannot bring into operation s. 195 d) (b), 
Oriminal Procedure Code, so ag to deprive him of 
his jurisdiction to proceed with the complaint in 
accordance with law. [p, 47, col, 2] ` : 
“A person against whom a complaint is proposed 
to be made under s. 211, Penal Oode,is no more 
entitled to an opportunity to ‘show cause why a 
complaint should not be made, than any other 
“person against whom a complaint is made. 
An inquiry or investigation under s. 202, Criminal 
Procedure Code is designed to afford the Magistrate an 
‘opportunity of either confirming or removing such 
hesitation as he may feel in respect of issuing process 
against the accused. The nature of the inquiry 
varies with the circumstances of each case, and it is 
certainly not contemplated that it should always 
be exhaustive. Such an enquiry is not a preliminary 
trial of the accused at which he is entitled to 
adduee his evidence befere process can issue upon 
ae j The provision is enabling and not obligatory. 
ibid. ° 
: The High Oourt will not ordinarily interfere with 
the details of an inquiry or investigation under 
s. 202 ,Civ& Procodure Code and particularly will not 
bi 80 on the ground that it was inadequate. (p. 48, tol. 
1. 
‘When there are competing complaints it is 
manifestly within the discretion of ghe Magistrat on 
& *onsideration of the circumstances of the ar- 
ticular case, te determine in which he should issue 
eprocess*frst and not Jess so whenehe has made an 
inquiry under s. 202, Civil Procedure Codein one of 
* them which necessarily involves also a consideration 
of the ether. [ibid.f 


by the subsequent 
procedure adopted 


[ibid] . 


AJ 
PARMANAND BRAHMAOHA BI v. BMPEROR. - 


to proceed with the ` 


116 F, Q. 1929 


Criminal revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 
23rd September, 1927, confirming that of 
the Sub-Divisional Officer, Motihari, dated - 
the 18th August, 1927, 

Mr. M. K. Mukherjee, for the Petitioner. 


JUDGMENT.—The petitioner Parma- - 
nand Brahmachari is under trial for an 
offence under s. 211 of the Indian Penal 
Code on the complaint of the Sub. Inspector 
in charge of the Motihari Police Station 
with whom he lodgeda First Information 
on the 29th May last. On the 7th June the 
Sub-Inspector reported that the whole case 
was maliciously false and preferred to the 
Sub-Divisional Magistrate a .tomplaint 
against the petitioner of an offence under 
8. 211 of the Indian Penal Code. The 
Magistrate gave the petitioner an opportu- 
nity to.show cause why he should not be. 
prosecuted and to prove his case, The 
petitioner on the 27th June filed a petition 
showing cause and impugning the Police 
report and on the 21st July examined a 
medical witness. On that date the Magis- 
trate who wads apparently inclined to 
summon’ the accused since he remarked 
that the-Police had much evidence against 
him took time to peruse the Police records 
and eventually passed orders on the 18th 
August summoning the petitioner under 
8.211. Inthe interval the latter had on 
the 27th July presented a petition dealing 
with points of law but also asking that 
what he called his complaint be finally 
disposed of before process was ordered to 
issue on him on the complaint of-the Sub- 
Inspector. 

In support of the Rule issued on the appli- 
cation of the petitioner to quash the pro- 
ceedings and to order that he be given an 
opportunity to prove his case, reference is 
made on his behalf mainly to the case of 
Daroga Gope v. Emperor (1), and it is con- 
tended that theoffence of laying a false 
information befoge the Sub-Inspector on 
the 29th- May has been committed “in 
relation to" &he offence of instituting on 
the 27th June a false ease by a complaint 
in the form of a petition impugning the 
Police report on his First Information, 
within the meaning of the words “in rela- 
tion to" in s. 195 (1) (b) of thb Code of 
Criminal Procedure. But a consideration . 
of the case cited shows, as vill presently 
appear, that the facts are distinguishable. 


WI) £8 Ind, Cas. 1045; 5 Pat; 33; 6 P.L. T. 515; 
AL R. 1925 Pat. 747; 26 Or. L. J. 1269; (1926) Pas, 
06. 2 
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Some older decisions. also have been cited, 
butit is clear that in the amending Aet 
of 1923 the Legislature completely altered 
the law in respect of the procedure for 
prosecution under s. 211 of the Indian 
Penal Code, resolutely or at least incidental- 
ly making a clean sweep of the cloud of 
interpreting rulings which had collected 
round the provisions of the Statute. Those 
decisions on the provisions of the un- 
amended Code of Criminal Procedure 
relating to an order or sanction to prosecute 
under s.182 or s. 211 of the Indian Penal 
Code are at best lumber and at worst 
actively misleading in the interpretation 
of the provisions of the amending, Code 
which | supérsedes the previous law and 
prescribes an entirely new procedure by 
p In the preserft case there is 
manifestly nothing in s. 195 (1) to prevent 
the Sub-Inspector of Police from preferring 
a complaint of an offence under s. 2L1 
against the petitjoner. Equally there was 
nothing to prevent the Court from taking 
cognizance of the complaint. Taking cog- 
nizance occurs as soon as the Magistrate 
as such applies his mind to the suspected 
commission of an offence [Sourindra Mohan 
Chuckerbutty v. Emperor(2).] In the present 
instance the Magistrate took cognizance 
either before or at least as soon as he 
issued notice upon the petitioner. When 
taking cognizance of an offence on com- 
plaint a.Megistrate acts under ss, 200 to 
204. . In the present instance he was not 
required “under 8.200 to examine the com- 
plainant who was a public servant acting 
in discharge of his public duties. The 
Magistrate if he does not dismiss the com- 
plaint must either issue process on the 
accused or proceed under s. 202 to make 
an inquiry or to direct a Magisterial or 
Police inquiry orinvestigation. It is clear 
that on the 13th June the Magistrate 
though recording his reasons*in language 
reminiscent of a precedure which obtained 
under the unamended Cede, thought fit to 
set out to hold an inquiry under s. 202. 
When, therefore, the petitiones filed his 


petition on the 27th June impugning the 


Police investigation, the Magistrate had 
already taken cognizance on complaint of 
the offence alleged against the petitioner, 
and, therefort, s. 195 (1) (b) could not pos- 
sibly apply. On the other hand in the case 
of Daroga Gop2%. Emperor (1) though the 
Investigating Police Officer made his: ad- 


(2) ae Oas. 8; 37 O. 412; 14 O. W. N. 512; 11 Or. 


PARMANAND BRAHMACHARI b, EMPEROR, 
-. e. » A s 
verse report on the 15th January, he did not 


4T 


prefer a formal complaint to the Magistrate 

until the 3rd February, whereas Daroga Gope 
fled a formal complaint before the Magis- 
trate on the 23rd January, that is to? 
say, before the Magistrate had taken cog- 
nizaneà of the offence of Daroga Gope on 
the complaint of the Police Officer and 
indeed before the Magistrate had received 
the petition of complaint of the latter. 
The distinction is of importance: in the 
case cited Magisterial cognizance was first 
taken on the complaint of accused whereas 
in the present instance, such cognizance 
had already been taken before the accused 
took any action which can, even by impli- 
cation, be adjudged to be a complaint, and 
it is impossible to hold that when a Magis- 
trate has taken cognizance of a complaint 
anything that can subsequently happen 
will suffice or anything*n s. 195 (1) (b) can 
operate to deprive him of jurisdiction to 
proceed thereon in accordance with lgw. 
Clearly the Magistrate had jurisdiction to 
issue summons on the petitioner. 

It is next urged that in any event the 
petitioner was not afforded adequate oppor- 
tunity of showing cause against his pro- 
secution. Assuming that under the super- 
seded provisions of the Code he was entitl- 
ed to such an opportunity, he is no more 
entitled to it under the procedure laid 
down in theamended Code than any other 
person against whom 4 complaint is made. 
It was open to the Magistrate to_issus 
process without any notice to him if on 

“reading the complaint he found sufficient 
ground for proceeding; or to proceed 
under s. 202 for the purpose of ascertain- 
ing the truth or falsity of the complaint. 
An inquiry or investigation under s. 202 is 
designed to afford the Magistrate an oppor- 
tunity of either confirming or removing 
such hesitation as he may feel in» respect 
of issuing process against the accused : 
T'he nature of the inquiry varies with the 
circumstances of each case, and it is cer- 
tainly not contemplatede that it should 
always be exhaustive. Frequently all that 
is required is the elucidation of „some 
minor point or the summary determination 
of the sufficiency of the available evidence, 


but least of all is the inquiry a preliminary ° 


trial of the accused at which he is entitled 


to ad@uce his exjdence before process can - 
| him. The degree of formality* 


issue upon i 
-of the proceedings and the width and 
e depth of the jfquiry is entirely.in the 
discretion of the, Magistrate (so long a 


e. ry 


e 8 
e 
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least as he confines himself tothe simple 
question of issue of process or dismissal 
of the complaint), The provision is enabl- 
e ing and not obligatory as soon as he has 
satisfied himself that process should issue, 
its object is fulfilled and it is certainly not 
incumbent upon him or ordinarily expedient 
that he should practically entet upon a 
trial of the case. In the present instance 
the Magistrate was satisfied upon the 
material placed. before him by the pro- 
secution of the truth of the complaint in 
spite of thé submissions and evidence adduc- 
ed by the accused and was, therefore, war- 
ranted in issaing Ug tene even though ac- 
cused may have had further evidence which 
he could adduce. "Thi8 Court moreover will 
not ordinarily interfere with the details of 
an inquiry or invegtigation under s. 202 
and particularly „will not do so on the 
ground that it was inadequate. 5 
As to the argument that when the Magis- 
tate had before.him two competing com- 
plaints of which he had taken cognizance, 
he should have disposed of the complaint 
of the petitioner before issuing process 
upon the petitioner on the other though 
earlier complaint, it is based upon re- 
collection of the decisions under the super- 
seded provisions of the unamended Code. 
When there are competing complaints it 
is manifestly within the discretion of the 
Magistrate on a consideration of the cir- 
cumstances of the -particular case, to 
“determine in which he should issue process 
first-and not less so when he has made 
an inquiry under s. 202 in one of them 
which necessarily involves also a considera- 
tion of the other. 
The application is without merit and 
accordingly this Rule is discharged. 
A: Rule discharged. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 657 or 1928. 
! November 20, 1928. 
Present :—Mr. Justice Fazl Ali. 4 
RAHIM MIAN— ACOUSED— PRTITIONER 
: versus 
* EMPEROR- OPPOSITE PARTY. 

Penal Code (Act XIeV of 1860), s. 278— Throwing 
offensive matter into private dwelling, whether 
criminal offence—8. 278, scope of. : 

' Section 278, Penal Oode, eis directed fgainst a 
public nuisance and nota private nuisance. 


Where the accused threw e human skull which 


' wasin a highly offensive condition into the house . 


of the complajnant, but thare was nothing to show 
that the atmosphere was made noxious to the other 
persons dwelling in the locality : 


RAHIM MIAN v. EMPEROR, 
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Held, that-the accused was not guilty of an 
offence under s. 278, Penal Code, though his con- 
duc$ was most reprehensible and offensive. 


Application against an orderof the Ses- 
sions Judge, Muzafferpur, dated the 13th 
September, 1928, affirming that'of the Bub- 
Divisional Magistrate, Hajipur, dated the 
31st July, 1928. i 

Messrs. B. N. Mitter, and B. K. Sen, for 
the Petitioner. 

Mr. N. K. Prasad II, for the 
Party. ; 

JUDGMENT.—The facts found in this 
case are that on the 20th March at about 
9-30 p.m. the petitioner out of malice 
threw a human skull into the house of: 
the cemplainant and that this skull 
was in.a highly effensive condition. On 
these facts the petitioner has been convict- 
ed under s. 278 of the Indian Penal Code 
and sentenced to pay a fine of Rs. 60. 

It is contended before me that even 
on the facts found no effence under s, 278 
has been made out against the petitioner. 
Section 278 of the Indian Penal Code rung 
as follows: 

“Whoever voluntarily vitiates the atmosp- 
here in any place so as to make it noxious 
to the health of persons in general dwelling 
or carrying on business in the neighbour- 
hood, or passing along a public way, shall 
be punished with fine which inay extend to 


Opposite 


- Rs. 500." < 


It is thus clear that the seclion is directed™ 
against a public nuisance and not a private 
nuisance. It is clearly provided that the 
atmosphere must be so vitiated as to make 
it noxious to thehealth of the persons in 
general dwelling or carrying on business 
in the neighbourhood or passing along a 
public way. In this particular case the 
skull was thrown into a private dwelling 
house, and there is ne finding to show that 
the effect of it was to make the atmosphere 
noxious to the other, persons dwelling in 
the locality. There is no doubt that the 
conduct of° the petitioner was most 
ereprehensible and offensive; but I am 
unable to maintain his conviction under 
8.278 of the Indian Penal Code, which I 
find does not apply to the faets of the 
present case, 

1 would, therefore, acquit, the petitioner, 
set aside his conviction and sentence and 
direct that the fine, if paid by him, be 
refunded. A 

A. Conviction set aside. 
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OUDH CHIEF COURT. Judge,Sultanpür, dated the 28th October 
ExgooTroN or Decate ÁPPE;L No. 8  . 1927. 
or 1928, S Mr. A. P Sen, for the Appellant. 

* August 14, 1928. _ + Mr. H Husain, for the Respondent. 
Present :—Mr. Justice Srivastava and . JUDGMENT.—This is an appeal “of 
Mr, Justice Misra. a decree-holder arising out of execution 
Lala NAROTTAM DASS—DRrORER-HOoLDER _ proceedings. The facts of the case are 
— APPELLANT ‘© rather complicated. On the 10th April, 


VETSUS =: 1911,a preliminary decree for sale of two 
. Thakur SUKHRAJ SINGH-—Oz:;Eorog ^ villages Dondwa and Sadarpur was ob- 


— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 4?— 
Mortgage of wnder-proprietary holding— Decree for 


tained from the Court of the Subordinate 


; Dass, who is the appellant before us, against 
sale—Sale of holding for arrears of rent—Mortgagee's , K . . ° 
rights against purchaser—Mortgage, whether ex- Ram Raj Singh, Gaya Din Singh and 
tinguished—Purchaser, whether representative of others. On the 27th Apgust, 1913, the 
judgment-debtor—Oudh Rent Act (XXII of 1886), e decree was made absolute. On the 29th 


ss. 152, 138, 154—Transfer 
1882), s. 73, scope of. 


of Property “Act (IV of April, 1914, the nal decree was confirmed . 


i i f the District 
Where property which has been ordered to be 1B appeal from the Court o 
sold undera morteage-decre$ is sold under another Judge, Fyzabad, and subsequently by the 


decree during the pendency of proceedings for 
execution of the mortgage-decree, the auction-pur- 


Court of the Jfdieial Commissioner of 


: à Oudh. On the 12th January, 1915, the 
chaser becomes the representative ofthe judgment- : 
debtor and questions arising between him and the decree- holder Narottam _Dass filed A ae 
decree-holder relating to the execution ofthe mort- application for execution. On the 
gige-decree must be decided in execution proceed- October, 1916, a declaratory suit was filed 
ligs under s. 47, pind Procedure Code, ian io by by two persons, named Harihar Singh and 
a separate suit; and the purchaser must, therefore, A : 
be madea party to such proceedings. [p. 52, col. Rudra Prasad Singh and they obtained an 


"phe real test to be applied in determining the 
question whether the auction-purchaser is to be 


order from the Court staying execution 
- proceedings. The said suit was, however, 


i ; bsequently withdrawn on the 14th May, 
regarded as the representative of the judgment- su - 
debtor or the decree-holder would depend upon the 1917. On the lah June, 1917, d nage 
nature ofthe question raised and who the contest- tion proceedings were ordered to be con- 
ing party is. Ifthe question is between the judg- tinued and the sale was fixed for the 20th 
ment-debtor and the auetion-puroheser and the August, 1917. Prior to the said -date 
interests of the two are conflieting, the auction- gust, d la t uit was filed by one 
purchaser can in no sense be considered to be a another declaratory 8 1 he d 
representative of the judgment-debtor, [p.52,col. Ram Prasad Singh against the decree- 


2; p. 53, col. 1.] 


Veyindramuthu Pillai v. Maya Nadan (4), Gulzari 


holder. This was on the 17th August, 1917. 


i i ismissed oh the 6th 
Lal v. Madho Ram (3)'and Ishan Chunder Sirkar v. This suit was also dis 8e 


Beni Madhub Sirkar (2), followed. 


September, 1915, and the execution pro- ` 


Narsinhbhat Ohintamanbhat v. Bandu Krishna ceedings were again ordered to be continued 
Kulkarni (5), Ramchandra Vithal Bhat v. Gajanan on the 12th September, 19i8, and the 20th 


Narayan Deshmukh (6), Balwant Daso Betgwi v. 
Umabai Shankarrao (7) and Lalji v. Munnu Lal (11), 


dissented from. 


Itraj Kuar v. Raja Ram (12), distinguished. 
Section 73 of the Transfer of- Property Act con- 
templates ouly those cases, where the property has 


November, 1918, was fixed for sale. -Prior 
to that date athird suit was filed on the 
15th November; 1918, for declaration of 
right by’ Mahadeo Singh and*others, sons 


i i f the judgment-debtors, in which sale 
been sold necessarily free of all incumbrances under or h : : 
the provisions of thé Land Revenue Act for recovery proceedings were agaln pesto ned T D 
of arrears of revenue orrentgdue, but it does not of an order dated the. 20t November, 
apply tothe case where the property issold.notby 1918, This suit wasalso dismissed on the 


the Collestor but by the decree-holder under the 
provisions of s 152 of the Oudh Rept Act. [p. 51, 


col 2.] 


The section has, further, 
where the sale is cfiected subject to the prior y 


encumbrances. [ibid.] 


9nd January, 1920, and on the 20th 
February, 1920, the proceedings in 
no application to cases execution were again started. An appeal 
was, however, preferred against* the deci- 


i i the third*suit and the execution 
The interest of the mortgagee of an under-pro- sion 1D : 
prietary holding is not extinguished by a sale of proceedings were again stayed. pe appeal . 
the holding under a decree for grrears of rent due Was, howeveg, dismissed on the 25t arc ; 
$57" of the under-proprietary right. [p 53,col. 4924, and on the 19th April, 1924,*the 
2 


execution proceedings were ’gain ordered 


Appeal against an order of the District to be continued. In the meantime property 
Judge, Pozabad, dated the 5th January, which formed, the eunea of iA Fidis 
1928, reversing that of the Subordinate was sold in execution of a Teni-Ceoreo, 


. 4 


Judge, Sultanpur, by one Lala Narottam ° 


. 50° 3 
The village Dundwa was 
Babu Kamia Prasad Shiroman Singh ‘and 
village Sadaypur by one Thakur Sukhraj 
Singh, who is the respondent-betore. ue, 
The sale was effected on the 25th May, 
1923.. We might mention here that when 
the property 
of the rent-decree .Narottam Dass appli 
to the Rent Court for declaration of his. 
lien, and on the 30th November, 1922, his 
lien under the: sale decree was ordered to 
* be declared. At the time of sale it was 
preclaimed that the lien 'of the decree- 
- holder under the aforesaid decree for 
principal together with interest till the 
2nd May, 1923, 
decree of the Civil Court yas being declar- 
ed as-an incumbrance on the villages 
Dundwa and Sadarpur (vide Ex, 27) On 
the 21st July; 1924, the execution proceed- 
ings were again ordered to be revived in 
the case, When this order was passed one 
of the judgment-debtors put in an objec- 
tion fo the effect that the decree covered 
a village named Chandrapur and’ not the 
village Sadarpur. It was then discovered 
that there was a clerical mistake in the 
decree and an application was filed by the 
. decree-holder on the 4th February, 1925, 
for amendment of decree in the late Court 
of the Judicial: Commissioner of Oudh. 
In'the meantime the application for exe- 
cutign of decree was dismissed in default 
on the 21sí March, 1925. On the 19th 
` August; 1925, the late Court of the Judicial 
: Gommissioner of Oudh ordered the amend- 
ment by substituting the village Sadarpur 
in place of Chandrapur. On the 17th 
August, 1926, the decree-holder-appellant. 
Narottam Dass filed his second application 
for execution and it is that application, 
. which has given rise to the present ap- 
peal. T i " 
.. In the present application for execution 
the decree-holder has prayed that Babu 
Kamta Prasad Shiroman Singh, who had 
purchased village Dundwa and Thakur 
Sukhraj Singh, who, had purchased the 
village Sadarpur, should be made parties 
te the execution *proceedings and the 
decree be'executed against them in Tespect 
of the two villages, which were subject to 
thesale decree.. Kemta Prasad Shiroman 
Singh has lodged no objections, but Sukh- 
raj Singh, the respondent before us, hee 
lodged objections to the execuffon proceed- 
ings, being teken against him., His objee- 
tions ard'to the effect: e 
. Firstly, that execution proceedings can- 
not ke taken against him, nór can he be 


NAROTTAM DAES v, SUKHRAJ SINGH: 
purchased by one made a party to them since he is not 4 


was being soldin execution _ 
ed . 


*in accordance with the, 


116 I. C. 1629 


l 


representative of the judgment-debtor. 
Secondly, that the village Sadarpur 
which had been purchased* by him in 


éxecution of the rent-decree was no more ` 


liable to sale in execution of the decree of 
. the appellant obtained in 1911, The con- 
tention is to the effect that arrears of rent 
„must be considered to be a prior charge 
‘and if the village has been sold in execu- 
tion of the decree obtained in lieu of that 
prior.charge the property cannot now be 
sold again. l 
* Thirdly, that the execution of the.decree 
was barred by limitation. 

The learned Subordinate Judge of Sul- 
tanpur dismissed these objections’ on the 
28th October, 1927, holding that the re- 
spondent Sukhraj Singh, being an auction- 
purchaser of a portion of the property of 
the judgment-debtor was his representative 
and could be impleaded in the execution 
proceedings and they could be continued 
against him, that the purchase by him 
(Sukhraj Singh) should be deemed to be 
subject to the lien of the appellant's decree 
and that the application being within three 
years of the date of the amendment was 
well within limitation, i ' 

: On appeal thè learned District, J udge of 
Fyzabad came to a different conclusion and 
by his order dated the 5th January, 1926, 
dismissed the execution application, filed 
ellant on the 17th August, 1926, 
The District -Judge held that Sukhraj 
Singh ‘could not be ‘considered to be a 
representative of the: judgment-debtor and 
could not, therefore, be legally made a 
party to the execution proceedings. He also 
held that he having purchased the property 
‘in execution of arent-decree his purchase 
was not in any way affected by the decree 
- for sale obtained by the appellant Narottam 
Dass. He further held that the execution 
application was also barred by limitation. 

. It is against this ordereof the learned 
District Judge of «Fyzabad that the 
appellant has filed the presentappeal, and 
the learned Counsel for the appellant has 
‘urged on hisebehalf that the findings of the 
learned District Judge on all the three 
points are wrong and should beset aside, 
The case was argued at great length on 
‘both sides and we have taken time to con- . 
sider our judgment. s : 

We now procéed to deal wsth each of 
these points separately. 
` -As to the first point it was contended by . 
the learned Counsel for the appellant that . 
-the respondent ‘Thakur Sukhraj Singh | 


by the app 


11641. 0.1929 : 


having purchased the property during the 
course of the execution proceedings taken 
by the degree-holder-appellant mast be 
deemed to be a representative of the judg- 
ment-debtor. His contention was that 
Sukhraj Singh the purchaser of the pro- 
perty, which formed the subject of the 
decree, must be deemed to be a represen- 
tative of the judgment-debtor, and all 
questions arising between him and the 
auction-purchaser must be considered 
questions relating to the execution of the 
decree and must, therefore, be determined 
by the Court executing the decree and not 
by a separate suit, under the provisions of 
8. 47 .of the Civil Precedure Oode Act V 
of 1908, His further argument was to the 
effect that the property had been sold 
subject to the lien of the decree held by 
appellant and consequently the respondent 
must be held to.be the purchaser of the 
equity' of redemption, passed by the judg- 
ment-debtos and as such the purchaser 
must be held to be the representative of 
the judgment-debtor. 

Reliance was placed on the ruling of 


/ 


“their Lordships of the Privy Oouncil re- 


ported as Prosunno Kumar Sanyal v. Kali 
Das Sanyal (1), in which their Lordships 
held that where questions are raised be- 
tween the parties to a decree relating to 
its execution, 
“the fact that the purchaser ata judicial 
sale, who was no party to the decree of 
which the execution is being sought, is 
interested and concerned in the result 
should not prevent the application of s. 244 
ofthe Civil Procedure Code (now s. 47 of 
the Civil Procedure Code), and thus pre- 
vent the disposal of these matters by the 
Gourt executing the decree. 

Reliance was also. placed on the Full 
Bench decision of the Oaleutta High Court 
reported as Ishan Chunder Sirkar v. Beni 
Madhub Sirkar (2), of the Allahabad High 
Court reportéd as Gulzari Lal v. Madho 


Ram (3), and of the Madras High Court: 


reported as Veyindramuthu Pillai v. Maya 
Nadan (4). $ š < 
On behalf of the respondent reliance was 
placed on three decisions of the Bombay 
High Court reported in Narsinhbhat Chinta- 
manbhqt v. Bandu Krishna ‘Kulkarni (5), 
Ramchandra Vithal Bhat v. Gajanan 


(i) 19 O. 683; 19 I. A. 166; 6 Gar. P. C. J, 209. 
2) 24 0.62; 10. W. N.36. ^ 
3) 26 A. 447; A. W. N. (1904) 61; 1 A. L. J. 65, 


(4) 54 Ind. Oas, 209; 43 M. 107; (1919) M. W. N. 881; 
26 M. L. T. 391; 38 M. L. J. 32 (I. B.). — : 


(5) 46 Ind. Cas. 113; 42 B.4llj 30 Bom. Li, R. 485, <: 
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Narayan Deshmukh (6) and Balwant Daso 
Betgiri v. Umabai Shankarrao (T), three 
decisions of the Madras High Court report- 
ed as Krishna Satapasti v. Sarasvatula 
Sambasiva Row (8), Nadamuni Narayana 
Iyengar v. Veerabhadra Pilla? (9) and Meda 
Chinnasubamma v. Bapireddi Gari Chin- 
nayya (10), and two decisions of the late 
Oourt of the Judieial Commissioner of 
Oudh reported as Lalji v. Munnu Lal (1l) 
and Ittaj Kaur v. Raja Ram (12). 

There can be no doubt that the question" 
for decision before us hae given rise to 
a great conflict of judicial opinion and is 
not one free from difficulty. We are, 
however, of opinion that the principle 
enunciated by &heir Lordships of the Privy 
Council in Prosunno Kumar Sanyal v. 
Kali Das Sanyal (1), must be considered 
to be the guiding factor in the decision 
of this point. Lord Macnaghten in deliver- 
ing the judgment of their Lordships of 
the Privy Oouncil observed on page 689* as 
follows :— EN: 

"It is ofthe utmost importance that all 
objections to execution sales should be 


disposed of as cheaply and as speedily as. 


possible. Their Lordships’ are glad to find 
that the Courts in India have not placed any 
narrow construction on the language ef 
s. 244 (now s. 47) and that, when a question 


has arisen asto the execution, discharge, - 


or satisfaction of a decree. between the. 
parties to the suit in which the decree was- 
passed, the fact, that the purchaser, who 
i8 no party to the suit, is: interested 
only in the result has never been held a 


. bar to the application of the section.” 


Applying ‘that test to our present case 


ib is clear that the main question, which. . 


is to be decided between the appellant and 
the respondent is the question whether his‘ 
purchase of village Sadarpur is free from , 
incumbrance of the decree dbtained by the , 
appellant orwhetheritisbound by it. This | 
question is essentially a question affecting , 


the execution of the decree held by the. . 


appellant since if4t is held that the village , 
Sadarpur in the hands of the respondent | 
cannot be procéeded against in execution of . 
the decree, the decree to that extent be- ; 
cames incapable of exeoeutibn. In, our. 


(6) 56 Ind. Oas. 349; 44 B. 352; 22 Bom, L. R. 296. 


(7) 61 Ind. Cas. 287; 45 B.612; 23 Bom. L.R. 254, e." 


* (8) 31 M.137; 3 M. L. T. 306 pa 
(9) 8 Ind. Gas. 429; 34 M. 417; (1910) M. W. N.662; 9." 
M. L. T. 15221 M. L. J. 928, e °° 
(10) 47 Inde Cas. 628; 41 M. 467. . . an 
(11) 8 O. O. 370. 


a) 27 Tad. Qas. 570; 2 O. D. J. 81; e -—--- * 
*Page of 19 O.—[Zd.) erem " 


xL 


t 


sà 


one affecting the execution of the decree 
and must be decided by the Court execut- 
ing the decree, If this is the case, the 
respondent should not be allowed to 
object tobis being made a -party to the 
execution proceedings and to. obtaina 
decision of the question in such proceedings. 

We now proceed to discuss the Full 
Bench rulings of the Caleutta, Allahabad 
‘and Madras High Courts, -` t- 


«In Ishan Chunder Sirkar v. Beni Madhub 


Sirkar (2) it was held by the Full Bench of 
the Calcutta High Oourt consisting-of Sir 
Comer Petheram, Kt., O, J., and O'Kinealy, 
Macpherson, Trevelyan and Banerjee, JJ., 
that the term ‘representative’ as ueed in 
8. 244 (now.s. 47) of the Code of Civil 
Procedure when, taken with reference to 
the judgment-debtor did not mean only 
his legal representative, that ia, his heir, 
executor or administrator, but it meant his 
reprecentative-in-interest and included a 
purchastr of his interest, who, so- . far as. 
such interest was concerned, was bound 
by the decree and that there Was no reason 
forexcluding from ite signification an 
execution purchaser of the judgment- 
debtor's interest. The decision of the 
Full Bench was delivered by Banerjee, J. 
and he observed on page 73* of the report 
that there was no reason why a purchaser 
who was bound by à decree and was to ke 
affectéd by the execution proceedings so 
far asthey related to the ‘property pur- 
chased by him, should not be made a party 
tothe execution proceedings and allowed 
an opportunity to raise: objections against 
the execution proceedings, if any. In 
such a case, though the judgment-debtor 
wason therecord, yet he was nominally a 
party, since the property had already gone 
out of his hands, and if purchaser in such 
cases be not allowed the protection, it 
would be fraught with manifest hardship 
tothe purchaser. On page 74* he further 
observed that as far as he could see there 
was no distinction in’ principle between 


the case of a purchaser of the judgment- - 


debter's interest ata private sale and that 
ofa purchager of interest at an` execution 


_ sale, so long.asthey were both bound by 
. &^ decree in regard to an interest sequired 


by the purchase, We are in entire agree- 
mént with these observations. Ipdeed we 
would he inclined to. adopt the entire rea- 


soning of their Lerdships- of the Calcutta 


Higi» Oourt ‘in this case, 
In Gulzari Lal v. Madho Ram 
"3Pagesobi4 Q-—IEd]  * T 


(9) . the 


a EL "M 
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whole question was most exhaustively dis- . 


cussed by -tbeir Lordships of the 
Allababad High Court, ande it would 
serve no useful purpose to repeat their 
observations atlength. We are in entire 
agreement with the observations of Stanlely, 
C., J. on page 455* that there is no valid 
reason for drawing a distinction between 
acase of a private purchase and a pur- 
chase in execution ofa decree, so far as 


1 


regards the ‘question before the Court. In 


each case the purchaser becomes the re- 
precentative of the interest ofthe owner 
in the property, which is the subject-matter 
of the suit, and is in fact the representative 
ef the judgment-debtor.: On page” 463* 
Banerjee, J. observed that in his judgment 
the word “representajive” in s. 244 (now 
s. 47) of the Civil Procedure Code meant a 
person sgainst whom the decree could be 
enforced either as the legal representative 
of the judgment-debtor or as bis repre- 
gentative-in-interest, with which observa- 
tion we arein entire agreement. 

In Veyindramuthu Pillai v. Maya Nadan 
(4)the whole question was discussed at 
length. Wemay mention here thatthe 
Case was referred to the Full Bench owingto 
the previous decisions of the Madras High 
Court reported as Krishna Satapasti v. 


Sarasvatula Sambasiva Row (8) Nadamumi ` 


Narayana Iyengar.v. Veerabhadra Pillai 
(9) and Meda Chinnasubamma v. Bapired- 
di Gari Chinnayya (10) which are now 


relied upon by the learned Counsel on 


behalf of the respondent in the case þe- 
fore us, All these cases were discussed 
in the -course of arguments and will be 
found dealt with in the judgment of 
Abdur Rahim, Officiating O. J. The 
learned Judge observed on page 1217 of 
the report that the provisions of the: Code 
of the Civil Procedure showed clearly that 


the. Legislature intended that all questions . 


affecting the purchaser of theinterest of 
the judgment-debtor in property, which is 
either affected by tl decree or is sold 
under the decree are to be decided in execu- 
tion between the Parties interested if the 
purchase was after the institution of the 


-suit, whether ata private sale or at a 


gale in execution ofa money-decree against 
the defendant. We think that these obser- 
vations are fully justified by the remarks 
*of their Lordships of the Privy Cgpuncil in 


_ Prosunno Kumar's case (1) which is quoted 


by the learned Judge on page 1221. It 
also aprears to us that the real test to be 
VPages of 26 A.— [Hd] 
+Pages of 49 M. —[Ed.] 
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- applied indetermining the question whe- | 


ther the auction-purchaser is to beregarded 
‘asthe representative of the judgment- 
debtor or the decree-holder would depend 
upon the nature of the question raised 
andwho the contesting partyis. If the 
question is between the judgment debtor 
and the a&uction-purchaserland the interests 
of the two are conflicting the auction- 
purchaser canin no sense be considered 
to be a representative of the judgment- 
debtor. . 

Regarding the three cases of the Bombay 
High Court reported as Narsinhbhat Chinta- 
manbhat v, Bandu Krishna, Kulkarn? 
(5), Ramchandra Vithal Bhat v. Gajanan 
Narayan Deshmukh 


Betgiri v. Umabai Shahkarrao (7) it would 


be enough for usto observe that, in our’ 


opinion, the view taken by the Bombay 
High Court in these cases is not sound and 


is contrary tọ the spirit of the decision -of 


theirLordships of the Privy Council in 
Prosunno Kumar's case (1). - 

As to the Oudh case reported as Ttraj 
Kuar v. Raja Ram (12) which has been 
relied upon by the learned District Judge, 
it would be enough for us to observe 
that upon facts stated in that case the 
question to be decided was between the 
judgment-debtor and the auction-purchaser 
and their interests were adverse against 
one another. There was actually no dis- 
pute between the decree-holder and the 
auction-purchaser. In sucha case we can 
understand that s. 47 would not be con- 
sidered to be applicable and the auction- 
purchaser obviously for the purposes of 
that enquiry could not be considered to 
be the representative of the judgment- 
debtor. 

As to Lalji v. Munnu Lal (11) we may 
point out with great respect to the learned 
Judges, who decided tlle cass that we 
are unable to fake the view taken in that 
case based on thé Bombay view which 
we have found ourselves unable to adopt, 

On a consideration of ail these authori- 
ties we have, therefore, com to the con- 
clusion | that the respondent Sukhraj 
Singh isthe representative of the judg- 
ment-debtors and questions arising for 
decision'between him and the decree-holder- 
appellant in respectof the execution pro- 
ceedings wust be decided in those pro- 
eeediugs aad he must, therefore, be made 
a party to such proceedings. . 

We, therefore, set aside the decision 
of the learned District Judge on the first 
point, . $ 
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As to the second point, it also appears to 
us that the learned District Judge has 
arrived at an erroneous conelusion. 
"The relevant sections of the Oudh Rent 
Act bearing on the question gre ss. 152, 153 
and 154. i 

Section 152 of the Oudh Rent Act (XXII 
of 1886) provides that where a decree is 
for: an arrear of rent due in. respect of 
an under-proprietary right, the interest of 
a judgment-debtor in that right may be’ 
sold in execution of tha decree. This 
shows clearly that if the under-proprietary 
holding has been mortgaged by the 
judgment: debtor, the onfy thing that can 
ba sold is the interest of the judgment- 
debior, which ina case like this would be 
his aquity of redemption. 

Saction 153 «provides that an incum- 
brance created by an under-proprietor on 
his tenure after the 22nd day of July, 1868, 
shall not be valid in the event ,of the 
sale of his rights and interests in execu- 
tion ofa decree for arrears of rent un- 
less the incumbrance has been registered 


under the law forthe time being in force. . 


in Oudh within four months after the 
creationthereof and not less than thirty 
daysbefore the attachment of those rights 
and interests. Itis clear from the facts 
of this case that the mortgage-deed exe- 
cuted in favour of Narottam Dass -in the 
year 1911 was much anterior to the date of 
the passing ôf the rent decree against 
the mortgagors. Indeed at the time of - the 
mortgage no suit for arrears of rent had 
even been instituted. The mortgage in 
favour of Narottam Dass is, therefore, valid 
in view of the provisions of this section. 
Saction 154 provides that where an under- 
proprietor creates any such incumbrance 
and fails to pay tothe proprietor all or 
anv in partof the rent subsequently accru- 
ing in respect of the land subject to the in- 
cumbrance, the incumbrancer shall be 
liable to pay to the proprietor the whole or 
part of therent, ase the case may be, un- 
less the proprietor has agreed in writing 
to waive any claim, which .he might 


otherwise have made on, thee incum-. 
brancer under this section It was 
argued on behalf of the respondent that 


the appellant-decree holder Lala Narottam, 
Dass was upder the terms of this section 
liable to pay to the proprietor the whole 
of the rene for which the decree had been 
obiained ` the superior proprietér.. 
There is no , doubt that under the terms 
of that section the ‘liability . of the 
mortgagee to pay the arrears of rent due 
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“to the superior proprietor is clear, but 


"we are- unable 


to hold that under 
‘the correct interpretation of this sec- 
tion it is possible for us to hold that 
if* the mortgagee-decree-holder Lala 


: Narottam Dess did not pay the arrears of 
reni due from his mortgagor, his mortgage 


became invalid and that the respondent as 
purchaser in execution sale held in exe- 
cution of the rent-decree copld be 
considered to have purchased the property 


. free of the mortgage. li is one thing to 


declare that the mortgagee is liable to pay 
the rent to the superior proprietor, but 


‘jt would be quite a different thing to 


declare that if he does not pay the arrears 
of rent, his rights as mortgagee should be 
wiped out, If the superior proprietor want- 
ed to fix the liability upon Lala Narottam 
Dass, the mortgagee-decree-holder, he ought 


“to have made him a party to the suit insti- 


tuted by him for recovery of the arrears of 
rent due from the mortgagors, and if a 
decree had, been obtained in that case 


‘against the mortgagee also and on his not 


satisfying it, the property had been put up 
for ssle and purchase by the respondent, 


-his purchase would certainly have been free 
‘of the incumbrance created in favour of the 


mortgagee. 

Reliance was placed in this connection 
by the learned District Judge on s, 73 of 
the Transfer Property Act IV of 1882 
whereit is provided that if a mortgaged pro-. 
perty is seld through failure to pay arrears 
of revénue or rent due in respect thereof, 
the mortgagee has charge on the surplus, if 
any, and the proceeds’ left after the pay- 


. ment of the said arrears could be taken for 


the amount remaining due on the mort- 
gage, unless the sale has been occasioned 
for some default on his part, We have con- 
sidered this argument and are of opinion 
that in the present case the provisions of 
B. 73 cannot be applicable for two reasons : 
Firstly, that this section applies only 
where a property has been sold free of in- 
cumbrance as is the cage, where it is sold in 
cage of the failure to pay arrears of revenue 
or rent dus; 
Secondly, that it does not apply to a case, 
where the property has begn sold expressly 
subject to the particular incumbrance. 
« As to the firat reason we may observe that, 
provision bas been made in 4. 160 of the 
Unit’d Provinges Land Revenue Act for 
sale of the property for recoverye of arrears 
of revenue due. It is further provided in 
8g. 161 that.where a land is sold under s. 160 


` for recovery of arrears of revenue it shall 
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“be sold free of all incumbrances and that - 
all grant or contracts previously made by 
“the défaulter shall become voidable at the 
option of the purchaser at the auction sale. 
In s. 185 of thesame Act similar provision 
is made for selling the right of an under- 
.proprietor through the Collector when he 
fails to pay his rent. It is, therefore, clear 
that s. 73 contemplates only those cases, 
‘where the property has been sold necessari- 
Jy free of all incumbrances under the pro- 
visions of the Land Revenue Act for recovery 
of arrears of revenue or rent due, but it 
does not apply to the case where the pro- 
.perty is sold not by the Collector but by the 
decree-hofder under the provisions of 
8. 152 of the Oudh Rent Act. Weare sup- 
ported in this view by the decisions of Mr. 
Ross-Seott in Atma Dei v. Pandit Bakht 
Narain (13); of Mr. Lindsay) now Sir Ben- 
jamin Lindsay) in Hazari Lal v. Ram 
Narain (14) and ofthe same Judge in Saifu 
‘Khan v. Deputy Commissioner, Fyzabad (15). 
As to the second reason we may observe 
that we are of opinion that the sale in 
this ease in whieh the respondent purchas- 
ed the property was clearly made subject 
to the incumbrance in favour of the appel- 
lant. The declaration made at the time of 
the sale as entered in the sale proclamation 
leaves no room for doubt. It was clearly 
declared that the property consisting of 
villages Dundwa and Sadarpur, which was 
being sold in execution of the decree was 
subject to the incumbrances under the dec- 
ree of the Civil Court. Under these cir- 
cumstances there can be no room for doubt 
that the sale was not held free of incum- 
brance, and s.73 of the Transfer of. Pro- 
perty Act cannot be held applicable to the 
present case. 

We, therefore, hold that the purchase of 
the village Sadarpur by the respondent was 
subject to the decree for sale obtained by 
the appellant in 1911 and that the respond- 
ent is not correct jn his contention that - 
he purchased the property free of all in- 
cumbrances dua under thé mortgage, and 
the decree passed thereunder in favour of 
the appellant. 

As to the third point relating to limita- 
tion we regret to observe that we cannot 
agree with the conclusion arrived af by the 
learned District Judge. Under Art. 182 
of the First Schedule of the Indihn Limita- 
tion Act (IX of 1908),8 period of three years 
is provided for the execution of a decree 

(18) 9 O. C. 185, 

(14) 27 Ind. Cas. 420; 17 0. C. 379. 

(15) 40 Ind. Cae, 456; 4 ©. L, J. 305. . 
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from the date of the amendment of & decree, 


where a decreehas been amended. It is clear 
from the facts stated above that the amended 
` decree was passed in the present case by 
. the late Court of the Judicial Commissioner 
of Oudh on tbe 19th August, 1325, and that 
' the present application for execution has 
been made within one year from the date of 
the said amendment. We are unable to see 
. how in such a case there can be any room 
for argument that the application for execu- 
. tion of decree filed by the appéllant was 
^ not presented within limitation. We, thers- 
fore, set aside the finding of the learned 
District Judge on this point also. 
The result of our findings on ald the three 
. points is that this appeal must be allowed 
and the order passed by the learned Dis- 
trict Judge must be set aside. ; 
We, therefore, order accordingly.. The 
respondent Sukhraj Singh will be madea 
party to the execution proceedings and the 
execution shall proceed against him. The 
respondent will pay his own costs and that 
of the appellant in all the three Courts. 
å. Appeal allowed. 


OUDH CHIEF COURT, 
MISCELLANEOUS Orvic APPRAL No, 40 
oF 1920. 
January 21, 1929. 
Present:—Mr. Justice Misra and Mr 
Justice Pullan. i 
Musammat QADIRUNNISSA— 
PLAINTIFF—ÅPPELLANT 4 
versus : br 
QUTBUL HUDA AND ANOTHER— 
D bp NEU. qe Do ap EE ; 
Cini de (Act V o ,0.2 M oi 
Oe oe ps Se ME wide as destred— 


hether lees. - 
x ee who has himgelf asked for a remand and 


` ined an order of remandcannot appeal from the 
obian oly because the ground covered bythe order 


TT is not so wide as thaj which hq himself 


a i that an order of remand limited aH ite 


ealed against is no bar to the pass- 

der der of eed when the case P on 
up for hearing after the first remand. Doc : 
Appeal against an order of the Subordi- 
nate Judge, Lucknow, dated the 15th 
August, 1928, reversing that of the Munsif, 
North Unao, dated the 5th February, 1927. 


lant. 
: Mr. 
ents, * 


A eo 
^QADIRUNNIS8A V, QUTBUL HUDS. 


Mr. Hakimuddin Siddiqi, for the Appel- 
Ghulam Hasan, for the Respond- 


98. 


JUDGMENT.—This is an appeal 
against an order passed by ths Subordi- 


.nate Judge of Lucknow, remanding a case 


which was under appeal before him to the 
Court of first instance fora fresh -decision 


‘after considering the effec$ of certain 


documents andthe evidence which might 
be produced in rebuttal of them. These 
documents were tendered in the Court of ` 
the Munsif but in the view of that Court 
they wete tendered late. Ho, therefore, re- 
fused to consider them. In appeal the. — 
Subordinate Judge decided that out of 
these nine documents one of them should 
have beenadmitted, and he remanded the 
suit with directions that the lower Oourt 
should conside the effect of that docu- 
ment. The lower Court did so and the © 
matteragaincame up in appeal before the 
successor of the learned Subordinate Judge 
who passed the firsts order of remand, The 
Second Subordinate Judge after hearing . 
the arguments decided that if these eight 
documents were produced they might have 
an important bearing on the decision of the 
case and he made a second order of remand 
which is now under appeal before us. A 
The first point which has been argued is 
that this rerand could nct be made because 
the first order of remand was appealable 
under the new provisions ofO. XLIII, r. 1 (u) 
of the Code of Civil Procedure, and as her 
appeal had been preferred against the re- 
fusal of the Subordinate Judge to admit 
those eight documents at that time, the 
question could not beraised again. Olause 
(u) of O. XLIII,r. 1 makes an order of re- 


mand appealable, anda party who is pre- 


judiced by an order of remand can appeal 
against..such an order. But where a 
party has himself asked for a remand and 
ebtained an order of remand he cannot 
appeal merely because the ground covered 
by the order of remand is net so wide as 
that which he himself desired. In this 
case, therefore, although the defendant may 
have been aggrieved to some extent by the. 
narrow scope of the» first order of remand 
he could not appeal, and his only proper 
course wasto attempt to press the point at 
a.later stage. Thus had tha learned ` 
Subordinate Judge subsequentiy maintain- 
ed the same position and consistently re- 
fused toadmitthese documents, he could 


“have appegled to this Oourt on this point 


while contesting the final decree. As the 
matter stands the learded Subordinate 
Judge has differed from hia prede@essor, but 
he wasnot bound by the first order. It js 
as though the learned *Bubordifiate Judge 


BG 


himself had in the course- of hearing” the 
appeal altered bis mind on a certain point, 
and if he considered after further thought 


~ 


that a further remand was necessary he was ` 


legally authorised to order such further 
remand. 
wasa propet order. We need not at this 
stage consider the meritsof the casein any 
way but we would like to say that in our 
opinion these documents have been proper- 
ly admitted by the Court below. We, 
. herefore, dismiss this appeal with costs. 
G. H, Appeal dismissed. 
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OUDH CHIEF COURT.. 
Srconp RENT APPEAL No, 47 or 1928. 

-. September 12, 1928. 9 
Preseni:—Mr. Justice Srivastava. 
Lala PRAG NARAIN-—DEFENDANT 

* ` —ÅPPELLANT 
versus 
DACHHINA BUX—PLAINTIFEF— ` 
RESPONDENT. 

Limitation Act. (IX of 1908), Sch. I, Art. 144— 
Landlord and tenant—Grove—Land losing character 
of grove—Tenant continuing in possession—Possession, 
whether adverse to landlord. . . 

Where a grove-holder continues to hold the land 
after it bas lost the character of a grove, he must 
be considered to be holding over and this possession 
cannot be considered to be otherwise than as a 
tenant, in the absence of any assertion of an adverse 
title. f 

Appeal against a decree of the District 
Judge, Unno,datel the 28th April, 1928, 
confirming that of the-Assistant Collector, 
First Olass. : 

Mr. S. N. Roy, for the Appellant. 

Mr. Radha Krishan, for the Respondent. 


JUDGMENT.— One Bhagwan Bakhsh ' 


Singh held the plot in a suit as a grove- 
holder. He executed a sale-deed in respect 
of itin favour of the predecessor-in-title of 
the defendant on the 22nd March, 1905. The 
plaintiff instituted the present suit for 
recovery of arrearsof sent and for eject- 
ment under s. 127 of the Oudh Rent Aci 
agaist the defentlant on the 12th 
November, 1926. The only defence with 
which I am, concerned in this appeal, was 
that the defendant had aequired full pro- 
prietary rights in the land by adverse 
possession extending toa period of over 
12 years. Both the lower Oourts have 
rejected the defendant's plea about adverse 
porsessicn* The argument urged before 
me in eupportof the appeal is that on 
he facts found the*defendant should be 


e 
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In our opinion the order passed ` 
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held to have made out his plea of ad- 
verse possession, 

It is. not denied that the grove was 
recorded atthe time ofthe First Regular . 
Settlement as tenant’s grove and that the. 
status:of Bhagwan Bakhsh Singh was 
that of a tenant-grove-holder. There is 
nothing on the record to show the number 
of trees which existed on the land at 
the time' ofthe First Regular Settlement 
but the entry then made was that the 


land was  éulturable, The entries at- 
the Second Settlement and in subse- 
quent years show that the land haa 


actually been under cultivation. There. 
‘are 5 trees standing now on the plot 
the area of which is4 bighas and 4 bis- 
was. So the only ground on which the 
plea of adverse possession rests is that 
the defendant and his predecessor have 
been allowed to cultivate the Jand with- 
out any rent being demanded from them 
and without any-rent being paid. It 
is admitted that there is no evidence 
of any assertion of proprietary sight 
either by. the defendant or his vendor. 
Reliance has been placed upon the 
decision in Nadir Singh v. Anpurna 
Kunwar |l) in which it was hela that 
where a person is found in continuous 
possession of property without any right 


.whaisoever, even though he did not et 


any time make any openly avowed claim 
of right to it, the circumstances attend- 
ing bis possession may be sufficient to 
show that he held possession asof right 
and as such to have acquired title by 
adverse possession. This case is, in my 
opinion, quite distinguishable. Possession - 
of the defendant in the present case 
cannot be considered to be possession 
without any shadow of right. The de- 
fendant was entitled to retain possession 
of the land so lang as it retained the 
character of a grove. No #ccssion has 
arisen’ till now for apy adjudication as 
to whether the land” lost its character as a 
grove and if so when. The mere fact 
that the land, was culturable or has been 
under cultivation would not by itself prove 
that the land had lost its character as a 
grove. Assuming that the land lost its 
character as a grove more than 14 y6srB. 
before suit the defendant must be con- 
sidered to have been holding ever and 
his poseession in the absence of any 
assertion to the contrary, cannot be con- 


(0) 13 Ind, Cas, 259;::7 O.L, J. 282; 2 U. P. LR. 
a) 113. e 
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sidered to have been .otherwise than as 
a tenant, . 


For the above reasons I agree with the 
opinion of the Courts below that the 
defendant hasfailed to makeout his plea 
of adversae possession. 'The appeal fails 
and is dismissed with costs. 

A, A ppeal dismissed. 


OUDH CHIEF COURT. 
OniMINAL REVI:ION No. 93 or 1928. 
December 22, 1928. 

Present:— Mr. Justice Raza. 
JAMNA.PRASAD AND ANOTHER— Á'CCUSED 
—APPLICANTS 

versus, 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 264— 
Summary trial--Substance of evidence not fully 
recorded in judgment—Legality of conviction—Public 
Gambling Act (III of 1867), s. $— Keeping common 
gaming house, what constitutes. — 

Under s. 264 of the Criminal Procedure Code, a 
Magistrate is bound to record the substance of the 
evidence in such a manner that a superior Court 
acting in appeal or revision may be in a position to 
judge that there were sufficient materials before the 
Magistrate to support the conviction. But a judg- 
ment which contains the substance of the evidence 
sufficient to decide the case cannot be held to be 
illegal merely beeause the evidence has not. been 
summarised fully. [p. 57, col 2.] 

In order to convict a person under s. 3 of the 
Public Gambling Act it is not sufficient to prove 
that he used a house for the purpose of gambling. 
It has to be proved that the accused is the owner 
or occupier or a person having the use of the place 
alleged to be keptas a common gaming house. [p. 
58, col. 2.j 


: Revision from an order of the Sessions 
Judge, Lucknow, dated the 15th November, 
1926 : 


Mr. R. F. Bahadurji, tor the Applicants. . 
The Government Advocate, for the 
Orown, 


JUDGMENT .—Several persons, includ- 
ing Jamna Prasad and his brothers 
Kanhaiya Lal and Jhabban Lal, were sent 
up for trial under ss. P and 4, Public 
Gambling Act (III of 1867) Jamna 
Prasad was convicted by the [earned City 
Magistrate of Lucknow under ss. 3and 4 
of the Act. He was sentenced toa fine of 
Rs. 200 (or in default two weeks'simple 
imprisonment) under s. 3, and a fine of 
Rs. 100 (orin default one week's simple 
imprisonment) under s, 4 of the Act. Jhab- 
ban Lal and Kanhaiya Lal were convicted 
under 8, 4ofthe Act and sentenced each 
toa fine of Rs. 100 (or in default one week's’ 
simple imprisonment). The rest of the 
accused were also convicted unders. 4 of 
the Act and sentenced each to a fine of 
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Rs. 50(or in default one week's simple 
imprisonment). One of the accused persons, 
namely, Jagdish Prasad, who pleaded guilty, 
was examined as a witness for the prosecu- 
tion.. 

It was a summary trial. All the accused 
persons went in appeal to the Sessions 
Judge of Lucknow but their appeals were 
dismissed on the 15th November, 1928. 
Jamna Prasad and Kanhaiya Lal alone have 
now come to this Oourt in revision. This 
revision has been pressed before me upon 
two grounds only: (1) The judgment of the 
trial Court is not a lega? judgment asit 
“does not embody the substance of the 
evidence required by s. 264, Oriminal 
Procedure Code. (2) The trial Court was 
wrong in convicting Jamna Prasad under 
s. 3, Gambling Act. , 

I think there is no force in the first 
ground. I have read the judgment of 
the learned City Magistrate carefully. It 
contains the substance of the evidence 
which is quite sufficient for convicting 
the accused persons under s. 4, Gambling 
Act. lt'istrue that the judgment does not 
contain the substance of every separate de- 
position; but the Magistrate was not bound 
to record the substance of every deposition 
under s. 264, Oriminal Procedure Code. He 
had to state generally what was the 
substance of the  witnessss’ evidence 
and this he had-done. 


substance of the evidence is a matter 


distinct from the facts which may be. 


considered as proved py the evidence, I 


agree also that the substance of the evidence’ 


should be recorded in such a manner 
that a superior Court acting in appealor 
revision may be ina position to judge that 
there were sufficient materials before the 
Magistrateto support the convigtion, The 
evidence might profitably have been sum- 
marized more fully in this case, but it can- 
not he said that the judgment is not a legal 
judgment when it confains the substance 
of the evidence which I think is sufficient 
for convicting the accused persons under 
s, 4, Gambling Act. Ta 

The second ground is not, I think, 
without force. The warrant was issued 
for the search of the house of Jamna Prasad 
whigb, according to the warrant, was being 
daed asacomm®n gambling house. However, 


there is no reliable evidence toeshow that: 


the house or portion of the house Which 
was searched was owned or ceeupied or 
kept by Jamna «Prasad or 4hathe had the 
eharge of the house in question. In dealing 


I agree that the. 


with this partof the case the learned Oity . 
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Magistrate has made the following observa- 
tions in his judgment: : 

“Among the accused Jamna Prasad, 
Jabban Lal, and Kanhaiya dal are brothers, 
Two of thena are employed in the Post Office 
and the third in the Railway. Itis urged on 
behalf of these brothers that the house men- 
tioned in the search warrant Ex.I does not 
belong to Jamma Prasad. and henct the 
warrant is illegal having been difected for 

_the search of the houseof Jamna Prasad. 
According toe the defence it belongs to 
Jhabhan Lal. The evidence on this point 
is not atall definite. While the witnesses 
state that the brothers reside in separates 
houses or in different poréions of the same 
house, they are unable to say definitely 
which portion is in the occupation of a 
particular brother. The warrant was, 
asa matter of fact, meant for search.of the 
house in which, according to credible 
information, gambling arranged by Jamna 
Prasad was going on. It is immaterial 
whether that house belongs to him or to 
his brother as long as it can be proved 
that it was being used by Jamna Prasad 
as a common gambling house. I do not 
think, therefore, that the warrant becomes 
illegal even if it could be conclusively 
proved that the particular portion of the 
house or the house itself which was raided 
wag actually being used as a common 
gaming house did not belong to Jamna 
Prasad.” 

There is no reliable evidence on the 
record to show that Jamna Prasad had 
arranged the gambling which was going 
on in the house in question or that he 
being the owner or ‘occupier or having 
the use of the house, was using it as a 
common gaming house. The judgment 
of the learned Magistrate does not con- 
tain the ‘Substance of any evidence on 
which findings can be safely based on 
these points. It is true that Jagdish 
Prasad stated in his plea of an accused 
pereon that Jamna Prasad was taking the 
“mal” but it is nat clear if he stated that 
also at “the time he was examined as a 
witness in the case. It cannot be safely 
held on what Jagdish Prasad stated in his 
plea as an accused person that it was 
Jamna Prasad who had arranged gambling 
in the house in question. Jagdish Prafad 
being an accomplice his statement (or 
eoven evidence) should be fgeceived with 
great caution. It issaid that the house was 

° being used by „Jamna Prasad as a com- 

mon gaming house but was he using the 
same ag,à common gaming house being the 
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owner or occupier or having the use of the 
house? There is no reliable evidence on 
that point. I think it is not süfficient to say 
that the accused used itfor the purpose of 
gami g. It is to be proved thatthe accused is 
the owner or occupier or a person having the 
use of the plasa alleged to be kent as a 
gaming house. The person having the use 
must beofthe same genus as the owner, 
occupier or keeper of the house and, of 
course, a different person from those who 
resort to the house. I am not satisfied that 
there were sufficient materials to support 
the conviction of Jamna Prasad under s. 3, 
Gambling Act. : 

The result is that I accept this application . 
to this extent only thatI set aside Jamna 
Prasad's conviction and sentence under 
8.3, Gambling Act. The fine (Rs. 220), if 
paid or realized, shall be refunded. The 
application is dismissed in other respects, 
The applicants have been rightly convicted 
and punished under s.4, Gambling Act. ` 

A. Application partly allowed. 


OUDH CHIEF COURT. 
Orvin Revision APPLICATION No. 48 
oF 1928. 

January 2, 1929. 

Present: —Mr. Justice Nanavutty. 
GOPI NATH-—APPLIGANT 


versus 
. MUMTAZALI an ANOTdER— OPPOSITE 
PanTY. i 

Civil Procedure Code (Act V of 1908), s. 115, O. ` 
I, r. 10—Refusal to implead party—Revision—Revi- 
sion of interlocutory order—'Case'— Suit for rent — 
Rival landlord who has established his right neces- 
sary party. 

An interlocutory order refusing to implead a party 
as a defendant in a case is a, decision of a ‘case’ 
within the meaning of 8.115, Qivil Procedure Code, 
and can be revised Wy tl% High Court. 


Riesat Ali v. Rae Rajeshar Bali (2) 8nd. Allahabad 
Bank v. Muhqmmad Raza Khan (3), relied on. 

Where A sued B forarrears of rent in respect of 
a house, and C, who had obtained a decree against 
A and B declaring that he is the owner of the house 
applied for being impleaded as a party to the suit: 

Held, that C was a necessary party to the suit 
and should be impleaded as a party. . 

Oivil revisian application from an order 
of the Munsif, South Lucknow, dated the 
9th November, 1928. 

* Mr. Ram Prasad Varma, for the Applicant: 

Mr. Ramapat Ram, for the Opposite Party. 

JUDGMENT,-—I have heard the learned 
Counsel of both parties. Mr.. Ramapat 
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'Ram ^on behalf of theopposité party 
raices a preliminary objection that this 
application is not maintainable. under 
8. 115, Civil Procedure Oode, inasmuch 
as this is not "acase" within the meaning 
of s. 115, Oivil Procedure Code. He re- 
lies upon the ruling in Hemanchal Kwnwar 
v. Kanhai Lal (1), in which it was- held 
-thatno application for revision would lie 
against an interlocutory order which did 
not determine the case but which was 
made with the object of collecting materials 
‘upon which the case was to be determined 
thereafter. On the other hand the learned 
-Counsel for the applicant relies upon the 
rulings of the late Judicial Commissioner's 
Court reported as Riasat Ali v. Rae Rajeshar 
Bali (2) and Allahabad Bank v. Muhammad 
Raza Khan (3). In these two rulings it 
was held that proceedings under which 
aperson is ordered to be added as a 
‘defendant amounts to“a case” within the 
meaning ofs. 115, Givil Procedure Code, 
and, therefore, the order was liable to 
revision by the High Court. In tbe pre- 
sent case the learned Munsif refused to 
make theapplicant Babu Gopi Nath a de- 
fendant in the case. I am, therefore, 
clearly of opinion that the order of the 
Munsif refusing to allow Babu Gopi Nath 
` to be made a party is revisable. I, there- 
fore, reject the preliminary objection. 
Ooming now to the facts of the case, 
it is necessary to give a very short 
resume of the events leading up to the 
present application. On the 27th July, 
1925, Babu Gopi Nath purchased some land 
and houses from Musammat Haideri 
Khanum, the mother-in-law of the plaint- 
if Mumtaz Ali fora sum of Rs. 5,600. 
On 3rd December, 1927, Mumtaz Ali filed 
a suit against Husaini, a tenant in posses- 
sion of a house included in the property 
sold to Babu Gopi Nath for arrears of 
rent in the Smafl Cause Court at Luck- 
now, On the 25th Janudry,928, Gopi Nath 
. filed a suit before the Subordinate Judge 
of Lucknow for a declaration against 
Mumtaz Ali and Husaini to the effect that 
he was the owner ofthe house and that 
Mumtaz Ali had no right to sue Husaini 
for rent in respect of the house sold to 
him. On the 20th June, 1928, this suit of 
Gopi Nath was decreed by the learned 
Subordinate Judge of Lucknow and the 
appeal against that decision was dismissed 
By the learned Additional District Judge 


(1) 4 Ind. Cas, 878; 12 O. O. 405. 
(2) 6 Ind. Cas. 977; 13 O. O. 109. 
(3) 16 Ind. Oas. 593; 15 O. O. 304. 
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‘of Lucknow by his judgment dated the 
17th December, 1928. The plaintiff Mumtaz 
Ali has now filed a suit before the Mup- 
gif of South Lucknow against Husaini claim- 
ing arrears of rent.in respect of thé house 
sold to Gopi Nath without impleading 
Gopi Nath. In these circumstances it- is 
clear that Babu Gopi Nath is a very neces- 
sary party to the present suit. lam unable 
to understand the reasoning of the learned 
Munsif whereby he rejected the application 
. of Babu Gopi Nath to be made a co-defend- 
ant. If as averred by the learned Mun- 
sif the matter in dispute between the 
*parties had been settled by the former 
decision of the learned Subordinate Judge 
the present suit before the Munsif ought 
also to have been summarily dismissed 
by him on the same reasoning. Be that 
as it may, I considet that for the ends 
of Justice, Babu Gopi Nath should have 
been impleaded in the present su$t, I 
accordingly allow this application for revi- 
sion, set aside the order of the learned 
Munsif of South Lucknow, dated the 5th No- 
vember, 1928, and direct that Gopi Nath 
be impleaded as a defendant in the suit 
before him. Costs here and hitherto will 
abide the result. The temporary order 
staying proceedings dated the 9th November, 
1928, is hereby cancelled. l 
A. Revision allowed, 


OUDH CHIEF COURT, | 
Suoonp Civin APPEAL No. 89 or 1926. 
August 23, 1928. 
Present:—Mr. Justice Misra and 
Mr. Justice Nanavutty. 

SITAL SINGH AND OTHERS —DEFBNDANTS 
- —APPELLANIS 


versus 
GIJINDRA BAHADUR SINGH AND OTBERS 
— PLAINTIFFS — RESPONDENTS, n 

Family arrangement—Tests of validity—Necessity 
of registration—Arrangement acted 'upon—Doctrine 
of part performance. . 

16 is a wrong principle ef law to test ‘the validity of 
a family arrangement by aving recourse to.the ex- 
pedient of finding out whether the claims ofthe 
partees to that agreement were good. The true test 
is whether the Parties had laid any claim against ~ 
each other and whether those claims had been 
settled by virtu& of the agreement termed the 
“family settlement.” If a settlement was arrived 
at, the strength or validity of the. claims 
of the parties Mad nothing eto do with the 
validity of the family settlement. [p. 61, col, 1.] 

Mahabir v, Dwarika (1), referred to. ss 
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An agreement of the nature ofa family arrange- 
ment does not require either writing or registration, 
[p. 61, col. 2.) 

"elegh Bahadur Khan v. Nakko Khan (2), referred 
to. 

Where the members of a family came toa family 
arrangement among themselves by concedirtg the 
right of haq jethansi to such of themas were entitled 
to it and the settlement was recorded in the wajib- 
ul-arz and acted upon for a long number of years: 

Held, (1) that it was open to a descendanteof one 
of the parties to claim under the family errangement 
even though he was not prepared to concede the 
existence of such a custom; [p. 61, col. 1.] 


(2) that the family arrangement recorded in the , 


wajib-ul-arz was operative and binding in spite of 
the fact that it was not registered ; [p. 61, col. 2] _ 
(3) that the docti’ine of part performance applied 
and it was not open to the descendants of the” 
parties to raise any question regarding the validity 
or otherwise of the agreement recorded in the wajib- 


ul-arz. [p. 63, col. 1.] 


Appeal against the decree of the 
Additional Subordihate Judge, Gonda, 
dated the 10th December, 1927, 


revessing that of the Subordinate Judge, 
Gonda, dated the 4th March, 1926. 

Messrs. Niamat Ullah and Naim Ullah, 
or the Appellants. 
i Mr. M Nain: for the Respondents. 

JUDGMENT,—Ihis is an appeal 
arising out of a suit brought by the plaint- 
iffs-respondents in pursuance of an order 
‘of the Court of Revenue in proceedings 
for partition instituted on an application 
for'partition filed by them. 

The dispute relates to one hundred 
bighas kham of land situate in village 
Ramanpur, District Gonda. In the partition 
proceedings the plaintiffs claimed this 
land as their exelüsive property andthe 
Revenue Oourt had directed them to 
bring a suit in the Oivil Court for a 
declaration of their exclusive rights in 
respect of the said land. The plaintiffs 
have now brought the present suit for 
the purpoBe. Their allegation is to the 
effect that custom’ of haq jethansi prevails 


among the Bandhalgoti Thakurs and that: 


at thetime ofthe preparation and verifica- 
tion of the wajib-w arz by the Regular 
Settlement Oourt, Hardat Singh father of 
defendant-appellantSital Singh, had agreed 
to givbto their great-grandfather Drigbijai 
Singh the said one hundred: bighas kham 
as his hag jethansi. "They alleged that 
the agreement arrived at before the Settle- 

nt Court was of the natyre of a fansily 
settlement and' had been subsequently 
egiveneeffect to by the angestors of the 
defendants and that the said land had 
* been ix their possession continpously since 
that time. 'They further alleged that their 


right to. this haq jethansi in respect of 
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the one hundred bighas land had been 
recognised in a Will executed by Jagat 
Singh, their grandfather, “by means of 
which he had given thesaid land exclusively 
to the plaintiffs and apportioned the rest 
of the land among them and the defendants. 

The defendants contested the suit and’ 
contended in defence that no such custom 
prevailed in the family and that the 
agreement arrived at between the parties 
at the time of the regular settlement was 
inoperative since it was without any 
consideration and no suit could now lie 
for enforcing the said agreement. They 
also confended that the agreement, being un- 
registered was inadmissible in’ evidence 
and could not be the basis of the suit. 

We might mention here that the plea 
of custom was given up by the plaintiffs 
during the trial of the case and no issue 
was, therefore, framed in respect thereof. 

The learned Additional Subordinate 

Judge of Gonda by his decree dated the 
4th of March, 1926, held that the agreement 
was invalid and inoperative-in law and, 
therefore, dismissed the suit. 
- The learned Additional District Judge: 
of Gonda by his deeree dated the 10th 
of December, 1927, has reversed the finding 
of the learned Additional Subordinate 
Judge and has held that the agreement 
arrived at between the parties at the time 
of the Settlement was of the nature ofa 
family settlement and did not, therefore, 
require any registration. He also held 
that the agreement had been acted upon 
by the parties and it was now too late 
for the defendants to challenge its validity. 
On this view of the case he decreed the 
plaintiffs’ suit and granted them the declara- 
tion asked for. - 

The defendants have now appealed to 
this Court and it is now again argued 
on their behalf that the agreement is 
invalid and inoperative in law and the 
plaintiffs’ case, » having been exclusively 
based on it, should be dismissed. 

We now proceed to consider how far 
this contehtion raised on behalf of the 
defendants-appellants can be upheld. 

The agreement is embodied in the wajib- 
ul-arz of village Ramanpur, which is on the 
record of the-case and which*is Ex. 11, 
The wajib ul aye mentions it clearly that 
Amar Singh the eldest sofi of Pirthipal 
Singh was to obtain haq jethansi in the 
village Riwan, and that Jai Narain son of 
Baiju Singh was to get a similar hag 
jethansi against his brother Sheo Ratan - 
Singh. The detument then proceeds to 
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state that Hardat Singh, father of Sital. 


Singh the defendant-appellant, had willing- 
ly agreed to*give one hundred  bighas 
kham ashaqjethansi to his elder brother 
Drigbijai Singh in village Ramanpur. This 
-wajib-ul arz was verified by the co-sharers 
of the village and purports to bear the 
signatures of both Hardat Singh and 
Drigbijai Singh. The verification clause 
has been filed in the case and is Ex. 13. 
This leaves no doubt in our mind that the 
agreement was complete and fully accepted 
both by Hardat Singh and Drigbijai Singh. 
Weare further of opinion that it operates 
as a family settlement. It was argued that 
there was ‘no consideration for his” agree- 
ment since the plaintiffs had given up the 
plea relating to the custom» of hag jethansi 
the effect of which was thas no such 
custom had ever existed. Whatever may 
be the effect of the plaintiffs’ abandonment 
of the plea relating to haq jethanst during 
the course of thé trial of the present suit, 
we cannot ignore the fact that several 
members belonging to the family of the 
parties had claimed haq jethansi at the 
time of the settlement and it had been 
conceded to them. This was in the case 
of Amar Singh and of Jai Narain Singh. 
Ifthe members of the family came to a 
settlement among themselves by conceding 
the right of haq jethansi to such of them 
as were entitled to it, we are not justified 
in testing the validity of the agreement 
on the ground that no such custom had 
existed since the plaintifis-respondents 
have given up the plea regarding the. said 
custom. in the present case, The plaintiffs 
might havethought it proper to give up 
the plea of the said custom thinking that 
their case, as it rested on the family settle- 
ment, was quite a good case and could 
succeed apart from the question of custom 
itself. It has been pointed out.in several 
cases decided by the various High Courts 
in India that it is a wrong principle.of 


law to test the validity of anfagreement by. 


having recourse to the expedient, of finding 
out whether the claims of the parties to 
that agreement were good. The true test 
is whether the parties had laid any claim 
against each other and whether those claims 
had been settled by virtue of the agree- 
ment termed the “family settlement”. If 
a settlement Wase arrived at, the strength 
or validity of the claims of the parties had 


nothing to do with the validity of the , 


family settlement. The fact that the 


claims.of the parties had -been adjusted . 


gpd that the disputes. between. them had 
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been settled, would amount toa sufficient 
consideration for the -upholding of the 
family settlement, We may refer in this 
connection to a decision of a Bench af 
this Court decided by Stuart, O. J., and 
Hasan, J., reported in the case of Mahabir 
y. Dwarika (1). . The-principle of law laid 
down in that-case is clear and we are in 
full agreement with the view of law taken 
in that case. It, therefore, appears to us 
that the family settlement was a good 
agreement binding upon the parties to 
*this casa who claim either under Hardat 
Singh or under Drigbijai Singh both of 
‘whom were parties to the “original agree- 
ment, Astothe argument that the agree- 
ment is bad on the ground thatit was not 
registered we may point out that. an 
agreement of the nature of a family ar- 
rangement does not require either writing 
or registration. This principle hss .been 
followed both by the Allahabad High Court 
and the late Court of the Judicial Ctm- 
missioner of Oudh in a series of cases. . It 
would be sufficient for our purposes to 
refer to a decision by one of us which is 
reported in the case of Tegh Bahadur Khan 
v. Nakko Khan (2), where all the cases 
on the subject have been discussed, We are 
in entire agreement with the view taken 
in that case, and are, therefore, of opinion 
that the family settlement embodied in the 
wajib-ul arz prepared at the time of the re- 
gular-settlement is cperative and binding 
in spite of the fact that it was not registered. 
We now proceed to discuss two. other 
transactions which to, our mind show 
clearly that the family settlement in ques- 
tion had been given effect to by the par- 
ties, 
* k * * * * 
< The documents above referred to leave 
no doubt in our mind that the family ar- 
rangement arrived at the time of the 
regular settlement in the year 1870 was 
not only accepted by Hardat Singh and 
Drigbijai Singh as shown by the verifica- 
tion clause of the wajib ul-arz which bears 


the signature of both of them as having ° 


been agreed to by them, but that it. was 
also given effect to since the plaintiffs re- 
spondents are in possession of these lands e 
by virtue of the said settlement, In. our 
opinign, therefore, it is no more open to the: 
deféndants-appeflants to challenge the» 


validity of the family settlement recorded ; 


e - M A 
(1) 103 Ind. Oas. 757; 4 O. W. N. 663; 2 Luck. 662; 
A, LR. 1927 Oudh 572. o ARI 
(2).99 Ind. Ces. 472; 3 O. W; N. 993; A. I, R. 1927 
Oudh 97, = BS SR elm . "is 
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in the wajib-ul-arz and no question of en- 
forcing that agreement at all arises, 

We would like to point out that the 
principle enunciated by their Lordships 
of the Privy Councilin Mahomed Musa 
v. Aghorb Kumar Ganguli (3) and in 
Venkayyamma Rao v. Venkata Narasimha 
Appa Rao (4) applies fully to the facts of 
the present case. In Mahomed Musa v. 
Aghore Kumar Ganguli (3) a qompromise 
was madeinasuitin 1873 by. virtue of 
which certain properties had been allotted 
to. a particular party. The agreement, 
however, was not registered nor had a 
transfer been executed in his favour as 
contemplated by the compromise. It wai, 
however, found that thé parties had acted 
upon the terms of the compremise and had 
in effect arranged their rights in the pro- 
perty in terms of the compromise. Lord 
Shaw delivering the judgment of their 
Lordships observed as follows:— 

- “Their Lordships,in view of the argu- 
ment strongly pressed upon them, think it 
right further to say that even although the 
razinama and the decree taken together 
were considered to be defective or inchoate 
as elements making up a final and validly 
concluded agreement for the extinction of 
the equity of redemption, the actings of par- 
ties have been such as to supply all euch 
defects. To use language common from 
very early times in Scotland, and highly 
approved in the case of Maddison v. Alder- 
son (8) in the House of Lords, it is, no 
doubt, true that there in a locuspænitentie, 
that is,‘a power of resiling from an in- 
complete engagement, from an unaccepted 
offer, from a mutual contract to which all 
have not assented, from an obligation to 
which writing is requisite, and has not 
yet been adhibited in an authentic shape’. 
This is the situation where the parties 
stand upon nothing but an engagement 
- which is not final or. eomplete. But where 
the actings and conduct of parties are 
founded on, then ip all such cases, to use 
the language of Professor Bell in his Prin- 
ciples s. 26, ‘ret*inierventus raises a per- 
„sonal exception, which excludes the plea of 
locus penitentie. Itis inferred from any 


(3) 28 Ind. Cas. 930; 42 T. A. 1; 17 Bom. L. R. 420; 
91 O L.J. 231; 28 M. L. J. 548: 19 C W. N. 250: 
3 A. L.J. 229; 17 M. L. T. 143,42 L. W. 258 42 O, 
01; (1915) M, W. N. 621 (P. C.). 

(4) 34 Inde Cas. 991; 43 I. A. 138; 20 O. W. N, 1054; 
14 AT. J. 797: 31 M. L. J 58; $916) 2 M. W. N. 23; 
20 M. L. T. 137; 4 L. W.58; 18 Bom. L. R, 651; 39 
M. 50% 24 C. L. J. 279 (P. C.). : 

.(5) (1883) 8 A. U. 467; t2 L. J. Q. B, 737; 49 L, T. 
803; 31 W, E, 820; 47 J. P. 821, ë E 
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proceedings, not unimportant, on the part 
of the obligee, known to and permitted by 


the obligor to take place om the faith of 


the contract as if it-were perfect; provided 
they are unequivocably referable to the 
contract, and productive of alteration of 
circumstances, loss, or inconvenienee, though 
not irretrievable.’ Their Lordships do not 
think that there is anything either inthelaw 
of India or of England inconsistent with 
it, but, upon the contrary, that these laws 
follow the same rule. In a suit, said Lord 
Selborne in Maddison v. Alderson (5), 
founded on such part performance (and 
the part performance. referred to was that 
ofa parol contract concerning land) the 
defendant is really ‘charged’ upon equities 
resulting from the acts done in execution 
of the contract, and not (within the mean- 
ing ofthe Statute of Frauds) upon the 
contract itself. If such equities were ex- 
cluded, injustice of a kind which the 
Statute cannot be thoughtfo have had in 
contemplation would follow. The Lord 
Ohancellor then enumerates a series of 
acts referable to the parol contract, and he 
adds, ‘the matter has advanced beyond the 
stage of contract; and the equities which 
arise out of the stage which it has 
reached cannot be administered unless the 
contract is regarded.’ Many authorities 
are cited in support of these propositions 
from Englisti and Scotch Law, and no 
countenance is given to the proposition 
that equity. will fail to support a transac- 
tion clothed’ imperfectly in those legal 
forms to which finality -attaches after the 
bargain has been acted upon. From these 
authorities one dictum quoted by Lord 
Selborne from Sir John Strange [Potter v. 
Potter (6)} may be here repeated: ‘if 
confessed or in part carried into execution, 
it will be binding on the parties, and 
carried into farther execution as such, in 
equity’. Their Lordships do not think that 
the law in India is inconsistent with 
these principles. On the contrary it fol- 
lows them’. 

In Venkayyamma Rao v. Venkata Nara- 
simha Appa Rao (4) the facts were that 
upon the marriage of the appellant in that 
case in 1886 her aunt, a wealthy Hindu 
widow with whom she had resided since 
childhood had promised that if the ap- 
pellant and her husband would reside. 
with her she would purchase unspecified - 


.immoveable property for the appellant. 
The appellant and her husband according- . - 


ly resided with the aunt. In 1893 the: . 
(6) 1 Ves, Sen, 487 at p. 441; 27 E, R. 1128, E 
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aunt purchased a village in her own name, 
but, as she stated, for the appellant. Dis- 
satisfaction subsequently arose because 
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Thf plaintiff erected a well on Municipal land for 
the benefit of the public. The defendant, a neighbour, 
constructed certain walls leaving a passage from 
the public road to the well and also leaving a space 


the village was not transferred to the ap- -of five feet in width surrounding the well. The 


pellant and the appellant and her husband 
consequently ceased to reside with the 
aunt. In October 1893 the aunt again 
wrote to the appellant stating that the 
village had been purchased for her and 
would be transferred to her. The appel- 
lant and her husband thereafter resided 
with the aunt until the aunt's death in 
1899. It was held by their Lordships of 
the Privy Council that the letter of October * 
1893 constituted a binding contract by 


-plaintiff sued for an injunction for demolition of¢he 
walls on the ground that the walls obstructed the 
view pf the well by the public from a d?stance: ` 
_ Held, that the plaintiff was not entitled to any such 
injunction. ` 
Appeal against the decree of the Sub- 
ordinate Judge, Rae Bareli, dated the 8th 
August, $925, reversing that of the Munsif, - 
Rae Bareli, dated the 10th April, 1928. 
Mr. Mohammad Ayub, for the Appellant. 
Mr. H. D. Chandra, for the Respondent. 
JUDGMENT.—This second appeal 


the aunt and the appellant was entitled ,arises from a suit brought by a person who 


to possession of the village. It was observ- 
ed by their Lordships in this case that 
after the terms had been acted upon, the 
parties could not avail themselves of locus 
penitentie or the power of resiling from 
the agreement. Their Lordships followed | 
Mahomed Musa's case (3) quoted above. 
The principle laid down by their Lord- 
ships in the cases quoted above has been 
followed in this Court in two cases report- 
ed in Bismilla Begam v. Maharaja of 
Mahmudabad (7) and in Udairaj Singh v. 
Shankar Singh (8). We are, therefore, of 
opinion that in accordance with the prin- 
ciple laid down by their Lordships of the 
Privy Council in the above cases it is no 
more open to the appellants to raise any 
question regarding the validity or other- 
wise of the agreement recorded in the 
wajib-ul-arz prepared at the time of the 
Regular Settlement, and that the plaintiffs’ 
case as based on that agreement has been. 
rightly decreed by the learned Additional 
District Judge of Gonda. 

We, therefore, dismiss this appeal with 
costs. 


A. Appeal dismissed. 
Gun 102 Ind. Cas. 77; 4 O. W. N. 360; A. I. R. 1927 

u 

( 


dh'162. e 
8) 105 Ind. Cas. 71$ 4 O. W. N.1015; A. 1. R, 1927 
Oudh 570, 





OUDH CHIEF COURT. 
Sxcons OIWIL APPEAL No. 332 or 1928, 

: November 8, 1928. 
Present:—Mr. Justice Pullan. 
MUSTAFA KHAN-— DEFENDANT— 

.« APPELLANT ° 
versus 
. DWARKA—PLAINTIFF— RESPONDENT. 
. ° Basements Act (V of 1882), ss. 4, 18—Hrection of 
well for public—Neighbour erecting wall, obstructing 
view of well—Injunction= Basement, 


built a well forthe benefit of the public 
on Municipal land and who was asked for 
the demolition of a wall which has been 
built round that well and a perpetual in- 
junction to restrain “the defendant from 
building any other wall on the North or 
South of the well. The suit is basgd on 
the idea that the plaintiff has a right of 
easement in respect of his well and reliance . 
is placed on s. 4 and s. 13 of the 
Easements Act. A person who builds a 
well can claim from the grantor of the’ 
land on which the well is constructed 
what is necessary for the beneficial enjoy- 
ment of the well, but I am not aware that’ 
he can claim any more than this or that he 
has obtained any easement in respects of 
any particular Jand in the neighbourhood 
except in so far’ as it is the land of the 
grantor. In the present suit the defendant 
alleged that he was a lessee from the Muni- 
cipal Bcard but the fact was challenged by ' 
the plaintiff. An issue was framed andit 
was found against the defendant. Oonse- 
quently for the purposes of this suit I can- 
not regard the defendant as being-a lessee ` 
from the Municipal Board or as having 
stepped in any way into the place of the 
Board. Thus I have to consider what the 
plaintiff ean claim for his well as against 


this neighbour. The object of the 
well is to give water to the public ` 
and the public must, therefore, be, 


able toapproach thewell and draw water 
from it. lt is admitted that the defendant 
has constructed certain walls lefving a 
passage which leads*from the public road 
to the well and aleo leaving a space of five 
fees in width sprrounding the well. There 
is, therefore, nothing which can prevent the 
publie from going to the well 4nd taking 
water. On thi$ account the Court of first © 
instance dismiesed the suit holding that the 
plaintiff should himself hav obtained more ` 
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landifhe wished his well to be moreconspicu- 
ous. The lower Appellate Court appears to 
-have considered thatthe plaintiff had a right - 
to have his well seen from a distance by, 
the public. For some reason which is not. 
clear to me he finds that the public are 
less likely to see the well because most of 
them are illiterate, but even if the public 
do find difficulty in seeing the well this 
doesnot affect the plaintiff. He has done 
his part. He has provided the well. He 
cannot properly bring in Court a case on 
the ground that the public is deprived 
of any right Which it may have in connec- e 
tion with the well. The lower Appellate 
Court has employed a curious analogy when 
ħe says that as in the case ofa lighthouse* 
itis necessary for ships tobee the lighthouse 
in order to avoid danger so, in the case of 
a publie well, it is necessary for the public 
to see the well in order to useit or derive 
advantage from it. Now apart from the 
fact that mariners do not see the light- 
housé but only the light, it should have 
been clear to the Court that the object of the 
lighthouse was not that the mariners should 
go to the lighthouse but that they should 
keep away from it, The opposite is the case 
with a publie well . 

In my opinion the plaintiff failed to es- 
tablish any easement. No doubt he hasa 
grievance chiefly J should suppose against 
the Municipal Board whom he has not im- 
pleaded in the suit, but he can only claim 
for his well the right of access which en- 
ables the public to draw water and that 
right is not interfered with by the construc- 
tions erected by the defendant. i 

I, therefore, allow this appeal with coste, 
set aside the order of the lower Appellate 
Court and restorethe order of the Court of 
first instance. 

A. Appeal allowed. 

OUDH CHIEF COURT. 
CRIuINAL APPEAL No. 488 oF 1928, 

December 6, 19:8. l 





` Present:-—Mr, Justice Raza and Mr. Justice 


Pullan. 
ITWARI--APPELLANT 
n versus 
EMPEROR— COMPLAINANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 339-A— 
Tender of pardon—Trial of accused in spite of such 
pardon—Duty of Judge to find whether pardon has 
been forfeited. g . 
Where an accused person pleads before the Com- 
mitting Magistyate that a tender of pardon had been 
anade toehim and that he had copied with the 
conditions of the tender, it is the duty of the Sessions 
Judge before trying the accused to record his plea and 
o find whether or not he had complied’ with the con- 


_© ITWARI V. BMPEROR, 


1161. O. 1929 


ditions of the pardon, Failure of the Court to comply 
with this provision of the law vitiates the trial .of 
the accused, 

Ali v, Empéror (1), followed, 

Appealagainst an order of the Additional 
Sessions Judge, Kheri, dated the 10th 
November, 1923. | 

Mr. Bhawani Shankar, for the Appellant. 

The Government Advocate, for the Crown. 

JUDGMENT.—This is a reference made 
by the Additional Sessions Judge of Kheri 
in the case of one Itwari Lodh who has been 
convicted of the offence of murder under s. 
302, Indian Pénal Code, and sentenced to . 
death. .Itwari also has submitted an appeal 
from Jail 

A preliminary objection has been raised 
before-us that this trial was vitiated through 
non-compliance on the part of. the Oourt 
below with the * provisions of s. 339-A ` 
of the Code of Criminal Procedure, It- 
wari wasoffered a pardon by the Magistrate 
but when he came before the same Magistr- 
ate in Court he stated that he knew nothing 
about the case. It was, therefore, decided to 
proceed against him on the original charge 
of murder. The Oommitting Magistrate 
asked. him whether he pleaded that he 
complied with the conditions on which the. 
tender of pardon was made and he said that | 
he hadeomplieà with them. This question 
was not repeated in the Sessions Court and 
no plea was there recordei. It was the 
duty of the Court, that is to say, the Sessions 
Oourt, to put this question to the accused 
and to record his plea and if he pleaded 
that he had complied with the conditions of 
his pardon the Court had to make a finding : 
as to whether or not he had complied with 
the conditions ofthe pardon. These provi- 
sions of the Code are compulsory, and the 
accused could not be properly tried and 
convicted of the offence of murder until 
the Court trying him had recorded a finding 
that he had forfeited the pardon which bad, 
been offered to kim owing to non compliance 
with its conditions, This* view was taken 
by the Lahore High Gourt in Aliv. Emperor 
(1) and we are of opinion that the failure of 
the Court to eomply with the conditions of 
the section vitiates the trial. 

We, therefore, direct that the proceedings 
-be quashed, but under the circumstances of 
the case we order that the accused shall be 
again tried according to law. ^ -° 
‘Proceedings quashed. 
Lah, 979; # I, R, 1925 Lah. 


AY m 
(1) 84 Ind. Cas. 01;-5 
15; 26 Cr. L, J, 237. 
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' NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Revision No. 122-B or 1827. 
S September 10, 1928. 
Present :—Mr Kinkhede, A. J. C. 
SUNDERABAI—JUDGMENT-DEBTOR 
— APPLICANT i 
j persus- 

BAPUNA AND oTHERS—DEOREE-HOLDERS 

; —NOoN-APPLICANTS. e 

Civil Procedure Code (Act V of 1908), O. X XI, rv. 17, 
' 66, 73, 85—O mission to file verified statement under 
O. XXI, v, 66—Validity of sale—Courts closed—De- 
posit of three-fourths amount of purchase-money after 
vacation, whether valid—General Clauses Act (X of 
1897), s. 10, applicability of—Power of Court to call 
for waluation—Pleader bidding for decree-holdeg 
without "Court's permission—Sale, whether illegal— 
Application for review of order confirming sale— 
Limitation—Limitation Act (Ix of 1908),.Sch. I, Art. 
181, applicability of. . 

An application for an order for sale acoompanied 

by a duly verified statement under O. XXI, r. 66, 
Olvil Procedure Code, is an absolute necessity and 
-2 condition precedent to the passing ofan order for 
sale in exeeutign of a decree. [p 65, eol. 2] : 
. Under the proviso to r.17 of O. XXI, Civil Proce- 
‘dure Code, a Court should call upon the’ decree- 
holder to specify tbe approximate value of the 
property to be attached with a view to see that the 
value of the property to be attached corresponded 
as nearly as may be with the amount due under 
the decree. (p. 68, col. 1.] 


The provisions of O. XXI, r. 85, Civil Procedure. 


Code, read with s. 10 of the General Olauses Act of 
1897,clearly contemplate the deposit of three-fourths 
of the purchase money being made into Court on the 
day it re-opens after the vacation, when the Court, is 
closed on the 15th day after the sale. (p. 69, cols. 


1&2, - 

5 dor O. XXI, r. 73, Civil Procedure Code, a 
Pleader is disentitled to bid at a sale directly or 
indirectly without the permission of the Court and 
if he does so the sale is altogether void and as 
such-it ig not necessary to set it aside. [p. 68, 
col 1.] : . 

An application by the judgment-debtor for review- 
ing an order confirming a sale, being an application 
under s. 47, Civil Procedure Code, is governed by 
Art. 181 of the Limitation Act. [ibid.] j 
_ Monmatha Nath Ghose v. Luchmi Debi (3), relied 


on. 
Application for revision of the order of 


the Sub Judge, Second Class No. 2, Akola, 
dated the 3lst March,e1927. 
Mr. W. R, Puranik, for the Applicant. 
‘Messrs. G. G. Hatwalne, and We B, 
Pendherkar, for the Non-Applicants. 


ORDER.— In this case the judgment 
debtor applies for revision of an order 
rejecting her petition for review of the 
order conlirming an auction-sale held on 
3rd May, 1926, at which the non applicant 
Parashram vas declared to be the auc- 


tion-purchaser. This revision raises 
‘somewhat intricate questions which 
have not received due attention and 


treatment at the hands of the. lower 


§ 


en ar 
SUNDHRABAT V; BAPUNA, - 
‘Court. I think the auction-sale held in 


“the Court passed 


65 


this case should have. been treated as void 
and the application granted. It is conse- 
quently necessary for me to deal with the 
matter involved in the case at some length 
in this order. : . 

Bapu, son of Suryabhan Patel of 
Kaulkheda, the client of the auction- 
-purchaser's natural father Mr, Sunderlal 
Agarwal, Pleader, Akola, obtained a 
money-decree dated 6th February, 1925, for 
Rs, 240 and costs against the present ap- 
plicant ‘Sunderbai in Suit No. 2485 of 1994 
"of the file of the Small Cause Court, Akola. 
That Court senta certificate of non-satis- 
‘faction dated 25th July, 1925, to the Court 
.of the Subordinate Judge, Second Class, 
No; II of Akola, for execution of the decree 
against the immoveable property of the 


judgment-debtor. In due course, that is, 


on 16th September, "1925, the decree-holder 
through his Pleader Mr. Sundérlal applied 
for execution of the decree for recevering 
Rs. 281-2 by attachment and sale of the 
‘judgment-debtor’s field Survey. No.-26 area 
23 acres and 29 gunthas, revenue. Rs, ' 32, 
situate in Mouza Kaulkheda. .The aforesaid 
Pleader actéd all along on behalf of the 


decree-holder and did all the appearances, : 


applications and acts which he would have 
been required. to make, had he per- 
sonally conducted the proceedingsin the 
Executing Court. On 2lst September, 


“1925, Mr. Sunderlal obtained an order for 


“the attachment.which took place on 8th 
October, 1925, which was before the date of 
the hearing fixed for 24th October, 1925, 
At this hearing agafn the decree-holder 
was represented by the said Pleader, and 
, the -order “sale notice 
be issued on decree-holder's sale applica- 
tion ", and fixed the case for 28th November 
1925. . | i 

It appears that the Subordinate Judge 
did not then realize thatrr. 64 and 66 of 
O. XXI, Civil Procedure, Code, require-that 
the Court executing the decree must pass a 


formal order for sal$ by public &uction, 


and that sub-r. (3) of r. 66 further requires 
that there, should be an application for an 
order for sale and the same must be ac: 
companied by a statement duly signed and 
verified and containing the matters requir- 
ed by sub-r. (2)-of the said rule to be 
specified in ehe proclamation. Such .an 
application accompanied bya duly, verifi- 
ed statementsis an absolute necessity ance 
a condition precedent to the passing of 
&n order for sale. 
whole record in order to find out whether 


I haye ransasked the ° 


.60. 


any application praying for an order for 
Pale accompanied by the verified statement 
prescribed by law was put in on or before 
the 24th of October, 1925,0n which day the 
ordér for sale was passed. But I have not 
.been able to find any ‘having been made 
on that date. On the contrary, at record 
page 15,I come scross process form dated 
29th October, 1925, which shows that 
process-fee for the issue of notice to séttle 
the terms.of the proclamation for the 
-hearing dated 28th November, 
“then paid, with: the following note :— 
. ‘Statement will be filed at the hearing. " 
This process pargha bears the signature 
.of Mr, Sunderlal. On this a rubber 
stamp order: “Issue J.* S. Paithankar, 
Judge,” was impressed under date 30th 
October, 1925. The notice was served on 
the judgment-debtor on -10th November, 
1925, but she remained absent at the hear- 
ing dated 28th November, 1925, l 

In the presence of the said Pleader, 
the Judge at once proceeded to enquire 
from the Nazir the date tobe fixed for 
the sale of the property, and fixed 5th 
December, 1925, for the receipt of the 
information. Even on 28th November, 
1925, the learned Pleader did not care to 
put in the application and the verified state- 
‘ment. On 3rd December, 1925, a memo. to 
.be found at reeord page 17, was sent to 
the Nazir asking him to propose a date 


for sale. The Nazir suggested Ist March, 


1926, for the sale at Akola. On 5th 
December, 1925, also the application and, 
verified statement was still unfiled. In 
.Spite of their absencé the Executing Court 
ordered the sale of the field to take place on 
ist March, 1926, at Akola and fixed the 6th 
of March, 1926, as the date for submission 
of the report and directed “sale warrant 
and proclamation" to be issued. The de- 
cree bolder'5 Pleader was present at. the 
hearing to know that the process fee was 
ordered to be paid in three days, but no 
process-fee being paid no sale could be 
held. Mr Sunderlal’s explanation given 
at the hearing dated 6th March, 1926, was to. 
the effect that the -process “ wag by over- 
sight pdid elsewhere". Even at this hear- 
ing neither the Pleader nor the Presiding 
Officer of the Oourt cared to see, before giv- 
ing a fresh date for sale and ascertaining 
it {rom the Nazir whether the prescrib$d 
application and statement were filed with 
the regord. The case was, however, ad- 
journed to 13th March, 1926, to await the 


* fixation. of the date of sale. afresh by the 


A momo., dated 10th March, 1926, 


Nazir, 


: 
SUNDERABAI Ü, BAPUNA. 


1925, was | 
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record -page 18, was sent tothe Nazir 
who returned it with a note that the pro- 
posed 8rd May, 1926, “at Akola before 
the Court".was the date for holding the 
sale. On 13th May, 1926, the Judge, in the 
presenceof Mr. Sunderlal, fixed 3rd May, ' 
1926, asthe datefor holding the sale at 


Akola, and 19th June, 1926, fora report — 


and ordered “sale proclamation to issue", 
Even on this day the aforesaid application 
and statement had not come on the record. 

At record page 210f the same File O 
.is to be found the process-fee parcha put 
in by Mr. Sunderlal on 16th March, 1926, 
“and at pages 22 and 23, the application 
*foran order for sale accompanied, by the 
-statement prescribed by r. 66 and veri- 
.fied. by the decree-holder Bapu. The ap- 
plieation is undatéd, but the .statement 
purports to have been drawn up, signed and 
verified under dated 1st November, 1925, 
but the date seems to have been altered 
to 6th March, 1926. by the Pleader who 
“presumably presented it on 16th March, 
1926. From the dates noted in the margin 
-of the application (record page 22) it can 
he inferred that the same purports to 
‘be drawn up in compliance with the 
proceedings dated 24th October, 1925, for 
-being filed at the hearing dated 28th 
November, 1925, fixed in this execution 
case based on the decree dated 6th 
February, 1925, in suit No. 2985 of 1924. 
But here the original dates 24th October, 
71925 and 28th November, 1929, were res- 
pectively changed to 6th March, 1926, and 
‘19th June, 1926, presumably by the said 
Pleader. This change of dates runs 
counter to thé explanation that the process- 
‘fee “was by oversight paid elsewhere" 
and shows that the papers must have 
remained with the Pleader and not found 
their way to the record of any other 
Court. ] Na ds 

A further but'& very important change 
is noticeable in the body of the verified 
statement at the plac where the approxi- 
mate value of the property to be advertised . 
forsale was m$ntioned. The original figure 
of this value reads as Rs. 5,000. It has 
been altered to Rs. 1,000. This was a very 
material alteration in a statement verified 
by the decree-holder under his own signa- 
ture, None of the above alterations is 
attested by the initials of the decree- 
holder or of Mr. Sunderlal, Pleader, in 
token of its being genuine and made, before 
! it was signed by the executant, or some per-' 
Son having an authority to make it. With- 
out fraud or wrong, 8 document cannot -be 
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materially altered after its execution : cf. 
Doe v.Catomore (1) and Kanhayalal Tara- 
chand v. Sitaram Tukaram (23. If what 
I have seen from the present record of Mr. 
Sunderlal's writing and particularly his 
figures, entitles me to judge. accurately the 
characteristics and peculiarities with which 
he writes figures, I may feel myself justified 
in drawing an inference pointing to a pro- 
bability almost amounting to a certainty 
that these alterations in figures must have 

“been made by the person from whose cus- 
tody the application and the statement kear- 
ing them were produced, sometime before 
he actually filed them, in Oourt, on 16th 
March, 1926. it. 7 


Here again, I cannot shut my eyes to one 
more important cireumstance which dis- 
closes a deplorable slackness in the matter 
of drawing up, signing and verifying plaints, 
applications for execution of decrees, and 
statements required by law to be verified. 
In my opifion, this is due to the very per- 
nicious practice of leaving, in the posses- 
sion of either one's own signature or signa- 
tures, which is prevalent in some parts of 
this Province, and I have noticed that the 
Akola District is not an exception to it. 
This may be quite well intentioned or in- 
nocent, and, even, facilitate’ business, but 
it cannot be gainsaid that it throws a heavy 
responsibility on the custodian to guard 
against any improper use of documents 
signed by the client in anticipation in blank 
being made. 1 think if the legal profession 
owes any duty to itself, it must strive hard 
to stop this pernicious practice, lest it may 
one day recoil on itself. In the present 
case, the verified statement at record page 
23 bears two signatures one abovethe other 
on its lower portion, with a verification 
clause pressed in between. It is not un- 
likely that the decree-holder Bapu may 
have affixed the signature first, and then 
the contents ofthe verification clause were 
written in the ordimary, course along with 
the rest of the statement written above the 
upper one of the two signatures. Mofeover, 
going by the test of ink of thesignatures on 
the statement and the application for exe- 
cution,it may not be unsafe to infer that 
all the four signatures being in the same 
deep black ink were simultaneously written 
by, or obtained from, Bapu. The contents 
of the application for execution as also of 
the statement being written in pale blue 


(1) (1851) 16 Q. B. 745; 20 L. J.Q. B. 364; 15 Jur, 
728; 117 E. R. 1066; 83° R. E. 714. 
. (2) 81 Ind. Qas. 817; 20 N. LR. 76 at p. 19; 
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“ink make the difference in ink marked and 
conspicuous, : : 
. On 17th March, 1926, the warrant for sale 
and the proclamation were drawn ap. The 
. first was signed by the Judze himself while 
the second bears the rubber stamp impres- 
sion of his signature. A bare description 
and not the particulars required to be 
specified under sub-r. (2) of r. 66, 
Civil Procedure Code, of property to be 
advértised for sale, drawn up and signed by 
Mr. Sunderlal, Pleader, was attached to the 
proclamation. The warrant for sale 
rightly directs the sale officer to sellonly 
such part of the, attached property 
as would just suffice to raise Rs, 289-2 
the amount*of the decree on 3rd May, 
1926, at 12 noon at Akola after the expiry 
of 30 days from the date of affixing a copy 
of the notice of sale to the Oourt house and 
publishing the proclamation, but it vague- 
ly mentions Akola as the place where the 
sale is to be held, it does not clearly state 
that the sale will be held in the precinets 
of the Oourt house. None of these docu- 
ments of importance (record pages 24 to 
26) is drawn up with any degree of care or 
bears any mark of scrutiny by the Judge, 
Even thereport dated 26th March, 1926, of 
-the process-server on the back of the pro- 
'elamation and that of the Nazir, shows 
carelessness. It mentions that the proclama- 
tion was made and published at the pro- 
perty by beat.of drum on 26th March, 1926, 
and a copy thereof was affixed to the Ool- 
lector's office and the Court hquse on 27th 
- March, 1926.: How the affixation dated 27th 
March, 1220, could be reported under date 

26th March, 1926, is difficult to imagine. 

I wish the Judge of the Court below had 
been more conversant with, and careful 
enough tofollow, the procedure prescribed 
by O. XXL, Civil Procedure Code, and, also, 
more vigilantly exercised a more efficient 

-control over his staff, and been more watch- 
ful of the interest of the judgment-debtor 


whose property he happens to sell under : 


decrees coming up fbr execution before him; 


than what he was inthis ease. The Plesder : 


concerned, like all other legal pr&gtitioners, 
was an officer of the Court in, which he 
practised and, as gueh, he also owed a duty 
not only to his own client but also to the, 

eurt to assist it in the administration of 
justice accomding to law and procedurer A 
very heavy responsibility thus lay on the 
Pleader to cánduct the proceedings in tifa 
case entrusted to him according to law and, 
in manner befitting the honourable pro. 
fession to which he belongs. Undoubtedly, 


e 
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“there kas b 
duty on the 
zPleader in the matter of eompliance with 
the procedure prescribed by law.. I need 
. only add one or two instances of such non- 
- compliance which I think vitiate the whole 
proceeding culminating in the sale, : 
It isa matter for regret -that in this 
, a8e, the Judge who ordered the-sale was 
.80 negligent in the discharge of his dutiés 
-that he does not'seem to have directed his 
-attention to the necessity of avoiding the 


een, in this case, a failüre of 


~levying of an excessive attachment as eon- - 


: templated by the proviso to r. 17 of O. XXI, 
: Oivil Procedure Code. Under that ‘proviso, 
‘he could have called -upon the decree-holder 
„to specify the approximate.* value of the 
Aand:to be attached, with a -view to see 
-whether the value of the property attached 
corresponded as nearly as may be with the 
amount due under the decree.. It is need- 
-lessto point out that this failure to 
Observe even such little: formalities, at the 
‘proper time very often -results in dire con- 
. 8equences to the jud gment-debtor's interest, 
‘and ultimately affects prejudicially the 
interest of the decree-holder and even the 
auction-purchaser. Underr. 64, at least, 
at the time of making an order for sale, it 
was open to the Court to ascertain from the 
deéree-holdér's Pleader whether in order 
fo raise a sum below Rs. 300 the 
whole of the field of 23 acres and odd gun- 
„thas bearing the handsome .assessment of 
Rs. 32 and situate in the rich tract of 
Balapur Parganah, was necessary to be 
sold. But this was not done because things- 
are either done superficially, or’ usually left 
to the Oourt Reader entirely. whee 
As stated above, sub-r. (2) of r. 66 
‘does not appear to have been duly complied 
with, No effort seems tohave been made to 
comply, as far as possible, with the require- 
ments of cl? (e) of that sub-rule, appa- 
rently because the Judge never applied his 
judicial mind tothe question of thematerial- 
ity of the information- which that clause 
. requires to be specified’ as fairly and accu- 
rately’as possible.in she proclamation. I have 
already adverted to the failure to insist upon 
the filing of the application accompanied 
bya statement duly signed and verified -as 
prescribed by sub-r. (3. The Judge did 
“mot care to scrutinize the truth of the ex- 
planation given at the hearing dated 6th 
March, 1926, to, get overithe failure to pay the 
zwecessary process which entailéd a waste of 
Court's time since 5th December, 1925, and 
“necessitated the giving of a fresh date for 
gale two monthsahead. In suggesting lst 


part ofthe Judge-and also the : 


| everything to his Pleader. 
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March, 1926, and 3rd May, 1926, as the date 
for holding the sale at Akola, the Nazir, ap- 
parently, *contemplated holding. the sale 
"within the precincts of the Court house, 
presumably, either, understanding orders 
to that effect, or, with a view to seek any 
` such directions from the Court asthe re- . 
- quirement of the case may necessitate on 
"the occasion. ~ 
On the- basis of an order for sale which 
was passed in spite of the absence of a pro- 
perly drawn up verified statement and 
which was proclaimed without due regard 
- tothe provisions of r. 66, and was, there- 
fore, illegal, the auction-sale was held on 
tie precincts of the Court house pn 3rd 
May, 1926, when the Civil Courts were open. 
The decree-holder had apparently left 
He was not 
"present at the sale, The decree-holder's 
Pleader, however, interested himself in 
‘attending the auction and brought his 
_ nephew Parashram Hiralal withe him. The 
highest bid at the auction which was 
Re. 500 was put inthe name of Parashram 
. Hiralal. The saroe was accepted and the one- 
fourth purchase-money realised on the spot. 
The remainingthree fourthspurch ase-money 
was tendered on 17th May, 1926, i. e.. when 
the Civil Courts were closed, to the Reader 
.of the Sessions Court which was open in 
those’ days as Mr. Sunderlal Pleader 
himself admits in his deposition. Mr. 
.Sunderlal. admits having accompanied 
~Parashram both at the auction and on the 
` occasion of the payment of three fourths pur- 
chase-money. He in ‘fact drew. up the 
. petition dated 17th May, 1926, and got 
‘it signed by Parashram He says Parash- 
‘ram went with him and was present when 
‘the application -was handed over to the 
Reader, but he went away and the money 
“was actually lodged by himself. Of course, 
he denies that the money was his own and 
calls it Parashram’s money. But he had 
to admit that it is money paid out of a firm 
‘styled Parashran®Hiralal. The Reader 
ofthe Sessions Court put up the petition 
‘for orders befóre Mr. B. M. Vighney who 
was in charge of the current duties 
presumably on the  Oriminal Side, as 
‘the Civil Courts were closed, but in 
‘spite of that an order was given to the 
Nazir to receive the deposit of Rs. 375 as 
"sale-proceeds im Civil Court deposit. The 
‘Judge signed itas A.D J. for D.J. Akola 
‘under date 17th May, 1926. 
So although -the name of Parashram- 
Hiralal either personally or as a repre: 
sentative of the firm -doing business . in 
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that name appeared- on. paper, -the 
judgment-debtor's. contention was that 
the .real purchase at the auction. was 
Mr. Sunderlal. On a careful scrutiny of 
the evidence on record, I think this seems. 
very likely. Mr. Sunderlal’s object in accom- 
panying Parashram or taking Parashram- 
with him, at the auction could not be 
anything but to help him in-bidding at 
the auction. On his own admission asa 
witness, that Parashram wasa novice his- 
help became quite indispensable -at such.a 
point of time. The bids putin by or ig- 
the name of Parashram were, therefore, 
virtually his bids though stood in the 
auction, list in the name of Parashram* 
only to “keep up appearances. This is 
corroborated by the prior and subsequent 
conduct of Mr. Sunderlal. There is internal 
or intrinsic evidence in support of this. 
One has.only to read his -deposition to be 
convinced of the fact that it was Mr. 
Sunderlal wko :was the real purchaser. 
The money came from the shop in which he 
is interested in spite of his so-called this. 
claimer of right. The application dated 17th 
“May, 1926, was written out by him, and 
peculiarly enough -to-it is fixed-a-Oourt-fee 
label bearing his name presumably it must 
avā. béen “purchased by him. -His- con-. 
duct of personally depositing the money on’ 
17th May, 1926, during the Oivil Oourt vaca- 
tion is consistent with his desire to acquire: 
title as a purchaser to the field in the 
name of his own nephew. It points, atleast, 
to acommunity of interest between him 
“and his nephew. The évasive replies which 
Mr. Sunderlal has given as non-applicant’s 
witness No. l on several points, point to the 
conclusion that he wanted to purchase the 
property indirectly at the auction. He was 
conscious that he being the Pleader who 
actually conducted the execution case-might 
be looked upon -as an officer of-the Court, 
or as a person’ who. had ‘a duty to 
perform in confection with: the -sale and: 
would, therefore,- in*alk- probability. . be: 
disentitled under r. 73 from bidding’ 
acquiring or attempting to aequire, either- 
directly or indirectly, any interest in the: 
property sold. He, therefore, took the. 
obvious: precaution of putting ii- the bids 
in the name of his nephew Parashram. -~. -- 
^ Moreover, in. presenting the- application: 
for. deposit to- the Readen of the: Sessions 
Oourt he w&s following a quite out of the 
way procedüre. It shows -his undue haste 
and anxiety to retain the valuable property- 
he managed to purchase for a small sum. 
The. provisions of- r,. 85 read. with 
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8.10 of the General Clauses "Aet of 1897 
clearly contemplated the deposit of three- 
fourths being made into Oourt on the day it 
re-opened after the vacation, 88 on the.15th 
day the Court was closed. lam, therefore, 
of ,opinion that not only wasethe purchase 
by Mr. Sunderlal void under r. 73 but 
that even three-fourth-balance of purchase- 
money cannot be regarded as duly deposit- 
ed in the Court which ordered the sale 
as required by law, and hence the sale 
was bound to be disregarded and. the 
purchaser regarded as having no legal 
claim to the 5 per cent. commission, 

But the judgment-dektor did not wish, 
as far as possible, to expose Mr. Sunderlal, 
or so, to contest the sale on that ground. 
so long as she could succeed, by other 
means, - in saving her -valuable estate. 


On.16th June, 1926, the very first day. 


when. the Civil Odurts opened after the 
civil vacation her agent Ramdass made an 


“ application-record page 58 of class IV, -File 


C praying for permission to deposit into 
Court the amount -of Rs. 282-0 and 
Rs. 23 on account of 5 per cent commission 
payable fo the auction-purchaser, total 
Rs-314-2-0. This petition was granted on 
16th June, 1926, by the Subordinate Judge 
who ordered the District Nazir. to receive 
the amount of Rs. 314-2-0 including the 
purchaser's commission and to report 
accordingly. But Sheocharansingh- who 
was apparently interested in Mr. Sunderlal, 
and was cited by his .nephew .as his 
witness but was not examined in the case 
dissuaded the agent from making the deposit - 
that day. This dissuasion served the 
interest of the  auction-purchaser's right 
enough. 

Mr. Sunderlal as non-applieant's witness 
No. 1 admits that soon after the .sale had - 
taken place the judgment-debtor's agent was, 
after him for settlement and for accepting 
money. He, however, put him off on some 
excuse or. other. The judgment-debtor 
arranged for money by a mortgage on 12th 
June, 1926, and had money ready for pay- 
ment and in fact offered to deposit jt 
in Court, on 16th June, 1926, the day it 
reopened. In view of the condudt of Mr. 
Sunderlal which discloses hi$ anxiety 
to retain the field if was very likely that,'as 
shown above, Sheocharansingh sale Amin 


"hfd interceded in his interes: just when the 


money was being offered for deposit on 
18th June, 1926, in the Nazaret,as de 
posed to by Ramdas (applicant’s wit- 
ness No.4). The property was admittedly: 
worth much more than Rs, 500 and hence 


10 


Mr. Sunderlal desired to rétain it and 
could not lose the bargain. If the 
verified statement (record page 23) and, 
the, certified copy of the deposition of the 
decree-holder Bapu whichis Ex. A-1 on 
the record Have any evidentiary value on 
the point of the market value of the 
land, I think, a very strong motive existed 
for Mr. Sunderlal to try his level 
best to prevent private payment or payment 
into Court in time. In fact the auction- 
purchaser wished to beguile the applicant 
.by his offer in this Court to give up all 
claims by accepting Rs. 1,000 which 
shows that he « desired to make 140 
per cent. profit out of the bargain because 
after deducting Rs. 2892-0 on account 
of the decree-holder’s decretal amount 
from Rs, 1,000 a sum of Rs. 700 and odd 
would be left as a clear profit to him. 
I have no hesitation in discarding the 
testimony of non-applieant's witness No. 1 
and Pérashram non-applicant's witness No. 
2 and in accepting that of Ramdas ap- 
plicant's witness No. 4) corroborated as it 
is in material particulars by the rest of the 
evidence on record. 

I believe the. agent when he says that 
he first tried the most innocent method 
of offering payment privately and then 
depositing the amount into Court under 
r. 89 (16th June, 1926) but when he 
failed in those attempts he wished to 
try his luck with an applieation under r. 


90 the next day (17th June, 1926). But, 


when he.found at the hearing dated 
19th June, 1926, that it was summarily 
thrown out without enquiry on the plea 
of limitation, he was compelled most 
reluctantly to bring to light the fraud 
practised in bidding at the auction and 
in preventing the payment into Court 
‘in time. I, think, the judgment-debtor 
is entitled to call s. 18 of the 
Limitation Act to her aid under such 
circumstances, On the facts proved, I 
think, this was a fit case for reading 
the provisions of Art. 166 as qualified 
8. 18 of “the Limitation Act 
unless the prohibition contained in r. 
73 of O..XXI, Civil Procedure Code, is 
made applicable here, and the Pleader 
held disentitled to bid at the sale either 
ki directly or indirectly, in which case, the 
applicant would be entitled *to urge that 
the sale held was altogether, void under 
Taw and as such did not require to be set 
6 aside atall, she will have, at any rate, a 
longer pbriod of limitation wndér the resi- 
duary Art. 181 for pressing this petition 
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for review as an application under s, 47, 
Oivil Procedure Cede; Monmatha Nath 
Ghose v. Luchmi Debi (3). In either view 
of the case the applicant was entitled to 
Sueceed in the Court below. 

Looking at the case from any point of 
view, I think there is an error.of law 
which amounts to a usurpation of authoriy 
in the aet of rejection of the petition by : 
the lower Court, and calls for inference 
under s. 115, Civil Procednre Code, 
cf. Hindley v. Joynarain Marwari (4). I, 
therefore, grant the petition for revision 
and granting the petition for review set 
aside the sale, and direct that unless the 


"judgment'debtor has already deposited 


or hereafter deposits the full amount of 
the decree, the property be again advertis- 
ed for sale and sold in the manner 
prescribed by law after due compliance 
with the provisions of the Civil Procedure 
Code in this behalf, 

The applicant will get Ber costs of 
both Courts from the non applicant Parash- 4 
ram who will bear his own. l award 
Rs. 25 as Pleader's fee in this Wourt. 

G R.D. Petition allowed. . 

(3) 105 Ind. Oas. 65: 55 O. 96 at pp. 102, 103; 46 - 
O. L. J. 579; A. I. R. 1928 Cal, 60. 

NO 54 Ind. Cas. 439; 46 O. 962; 24 O. W. N, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT, 
Second OivIL Aperan No. 178 or 1926. 

November 29, 1928. 
Present:— Mr. Kinkhede, A. J. C. 
GAURISHANKAR AND OTHERS— 
DEFENDANTS—À PPELLANTS 
versus 
Mulla IBRAHIM ALI—PzrAINTIFF— 
RESPONDENT., 

Specific Relief Act (I of 1877), s. 2? (b)—Trusts 
Act (II of 1882), s. 91—Limitation Act (IX of 1908), 
8.10, Sch. I, Arts. 418, lij—4Agreement for sale— 
Subsequent purchaser with notige—Suit for specife 
performance against vendor alone—Subsequent suit for 
possession against perchtser—Limitation—Express 
trust—Cause of action. f 

If aeperson to ywhom property has been agreed to 
be sold allows his right to sue for specific per- 
formance of the agreement of sale against a sub- 
sequent purchaser with notice to become barred by 
limitation, he loses his right to recover possession 
from the subsequent purchaser. The mere obtain- 
ing of a decree for specific performance-subsequent- 
ly, against the vendor would not give him any 
additional right to ebtain a decree for specific per- 
formance against the subsequent furchaser, nor 
would the execution of a gale-deed by the vendor 
give him a new right to demand possession , 
from the subsequent purchaser. [p 76, col. 1.7 

A purchaser's right to possession being depend- 
ent on the contract of sale, if a suit for specific per- 
formance of the sgrüement for sale is barred, a 
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sion cannot be maintained. [p.75,col. its counter-part Ex. D-8, the vendee was 
authorised to secure possession of the 


7i 


"Subbaraya Pillai v. Venkata P a : Je 
wed. ya Pillai v. Venkata Perumal (18, iol fields and the houses privately, or; by suit 
Section 10 of the Limitation Act excludes from its 88 hethought fit. 


operation such trusts as the law would imply merely Plaintiff called upon Kanhaiyalal to per- 
from theexistence of particular facts or fiduciary form his part of the contract of sale by 


relationa. [p. 74, col. 1.] . ; 
A subsequent purchaser for value with notice of 


executing a sale deed in his favour, but for 


a prior agreement for sale is notan express trustee some reason or the other, the document of 
for the prior purchaser, within the meaning ofs.10 gale was not secured, and, consequently, the 


of the Limitation Act. [ibid.] 


The proper 


; PES ; : sale in his favour was not completed. 
decree ina suit for specific perform- Fyhibits D-7, D-9 and D-10 are the notices 


ance ofa contract to aellland when the same has 

been sold to a third party subsequent to the con- Which pass between the vendor and the 
tract with the plaintiff is to direct the subsequené vendee in connection with the breach of 
purchaser to execute a conveyance to the plaintiff. contract of sale. These are dated 16th 


. [p 75, col. 1] 
The possession of a judgment-debtor after delivery , 


of symbolical 


December, 1316, 14th December, 1916, and 
possession to the decree-holder can 22nd December, 1916, respectively. It ap- 


only p regarded na, fresh act of trespass giving pears that the m&tter remained in suspense 
rise to a new cause of action. , [p, 72, col. 2.] after that for sometime. In the meantime 


Dhansingh v. 


G 1 : 
anpat (1), referred to. on 22nd January, 1917, Kanhaiyalal execut- 


Appeal against a decree in Oivil Appeal 
No a5? 1085 dn the Court of the District SIS conveyanoo (Ex. Di of the: proprtiy” 


Judge, Jabalpur, dated the 10th day of in favour of Gaurishankar and the two 


December, 1925. 


minor sons of Laxminarayan Dube his 


Messrs. W. R. P ik N. nephew, Asone of the purchasers ewas 2 
R. B., for the spe pa A and N. G. Bose, judgment-debtor and already held actual 


Messrs. J. Sen and Fida Husain, for the possession, there was no formal delivery of 


Respondent 


possession to the vendees. The possession 


JUDGMENT.—One Kanhaiyalal son which the judgment-debtor held in spite of 


of Ramprasad of Gadarwada obtained a 


préliminary decree for foreclosure on the 
10th September, 1910, against Gauri- 


its symbolical delivery by Oourt to 
the decree-holder in April, June and 
December, 1912, thus became lawful posses- 


shankar in Suit No. 66 of 1908 brought on sion of the vendees entitled -to hold it, in 


foot ofa mortgage. The said defendant 
failed to redeem the mortgaged property, 


namely, fiel 


bearing Nos. 415 and 416, area 16.29, rent 
Rs. 40 and 3 houses including a plot 
gituatein Gadarwada, and the preliminary 
decree was consequently madefinalon the 


6th Decemb 


waslateron executed and possession of 
the fields foreclosed was taken on 12th 


April, 1912, 


in June and 


Exs. P-7, P- 


sion, however, rémained with the judgment gale-deed was ex 


debtor, and 


as being wrongfully in possession, asrecited WAS T9687 
in the receipt dated 27th Nevember, °1916, 
(Ex P-1), which he executed in favour 
of the present plaintiff. This receipt evi- 
denced a contract for a sale of the self-same 


property to 
Rs. 1,091 by 
wrongfully 


their own right, with effect from 22nd 
January, 1917, subject to such rights, as 
there may be in favour of plaintiff by vir- 
tue of his contract of purchase dated 27th 
November, 1916, (Ex. P-1). 

Oa 27th November, i919, the plaintiff in- 
stituted Suit No. 66 ot e a dp D 
er, 1911, (Ex. P- formance of the contract of sale ate th: 
f (Ex. P-10). The decree November, 1916, against Kanhaiyalal his 
vendor. Exhibit D.6is the plaint in thatsuit. 
Exhibit D-5 is the judgment dated 23rd 
August,1920,and Eix,P-13 isthe decree passed 
in that case, In pursuance of this decree, & 
WS Py, T on 
Kanhaiyala : 19th February, 1921, (Ex. £-2), an the same 
ye een aye uim stered on 2lst February, 1921. 
The consideration of Re. 950 which had to be 
paid before the Sub-Registrar was deposit- 
ed in the Civil Court on 18th November, 
1920, as per receipt Ex- P-3 and the same 
issaid to have newer been withdrawn ,by 
Kanhaiyalal as he had already received the 
fyll consideration of Ex. D-l from the ap- 


ds of absolute occupancy tenure 


and that of the house property 
December, 1912, as per receipts 
sand P-9). The actual posses- 


plaintiff, for a consideration of 
Kanhaiyalal, who was being 
kept out of possession bythe 


person who he „had foreclosed.  Kan-. pellants in 1917. ° 
haiyalal had received Rs. 51 from the As the property covered by the sale deed 


plaintiff by 
was agreed 


way of earnest money, and,it Ex. P-2 was in the possession of the 
that the balance of Rs. 350 was present appellants, the plaintifi-respondent,. 


to be paid at the time of the registration of on 23rd November, 192%, instituted the 


sale-deed, 


By the ternis of Ex, P-l and present suit against them, for recovery of 
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‘possession thereof - with mesne’ profits. 
The first Court decreed the claim and the 
lower Appellate Court eonfirmed that 
decree. Hence this second appeal. 

It has been, concurrently, held by both 
the Courts below that the appellante’ 
purchase, dated 22nd January, 1917, (Ex. 
D-1), was with full notice of the plaintiff's 
contract of sale dated 27th November, 1916. 
The appellants’ contention that, the plaint- 
iff, being admittedly aware, at the date of 
his Suit No. 68 of 1918, of his vendor 
Kanhaiyalal having sold the property to 


the appellants already, and of their having. 


been in adverse er wrongful possession of 
the same from before the date of his con- 
traet as recited in Ex. P-}, was bound to 
implead them alsó in that suit, as subsequ- 
ent purchasers with notice of the contract 
and to obtain a decree for specific per- 
formance and: possession as against them, 
and that he having omitted to sue for 
that relief then, is precluded from bring- 
ing the present suit for possession under 
O. II, r. 2, Civil Procedure Code, was 


overruled. It washeld that, it was not 


necessary to ask for possession or to join 
the appellants in the former suit, and that, 
the present suit was tenable. It was fur- 
ther held that, the suit for possession .of 
the absolute occupancy fields was in time, 
as the right to possession came into exist- 
ence “when the sale-deed was executed on 
12th February, 1921. - 

' The appellants contest every one of these 
findings in secondappeal. But so far as 
the finding on the question of notice to 
them of the plaintiff's’ contract of sale is 
concerned, I think, it ia not permissible 
to them to go behind it in second appeal. 
Theonly other points, which as questions of 
law can be gone into, are the follow- 
ing:— 

1. Whethér the present suit for posses- 
sion of the property comprising absolute 
occupancy fields and house property is 
barred by time as regards any portion ? 

2. Whether the présent suit, for mere 
passession and mesne profits without a 
prayer for the relief of specific perform- 


ance, is maintainable, in view of the ad-: 


mitted faflure of plaintiff, to join the pre- 
sent appellants as co-defendants, and to 
*obtain a decree for specifice performance 
and possession, even as against¢hem, in the 
former suit? , 

eIn spite of the delivery of synebolical pos- 
session of the property through Court to 
"Kanhaiyslal in 19]2, the judgment-debtor 
Gaurishankar had. been. wrongfully 


GAURISHANKAR V, IBRAHIM: ALT, - 
| 4 


me 


'116 T, O. 1929 

keeping him. out of. actual possession 
and enjoyment.of the same, for over four 
years dt the data of the purchase as per 
Ex. D.1, dated 22nd January, 1327. The . 
possession of Gaurishankar was, admitted- 
ly, wrongful, ag recited in Ex. P-1 dated 
27th November, 1216. . That such withhold- 
ing- of possession gives rise to a fresh 
causé: of action for a suit for possession ie. 
clear from Dhansingh v. Ganpat (1) where 
it is laid down ‘that- “the possession of. 
the. judgment-debtor- after such-(symboli- 
oal) delivery can. only bó regarded as a 
fresh- act: of trespass giving rise to a new. 
cause -of action.. Kanhaiyalals cause of 
‘action had thus -acerued, and limitation. 
had ‘begun to run, against him, from the 
12th April, 7th Jiing; and 6th December, 
1912, when formal possession’ was taken, 
as per receipts, Exhibits P 7, P 8and P-9,- 
under Art. 142 of the Limitation Act: 
ef. Partap Chand v. Saiyida Bibi, (2) and 
Kashinath Sitaram -Oze v. Shridhar Maha- 

deo’ Patankar (3). The starting point of- 
limitation was the date of delivery of sym- 
bolical, possession of the property compris-. 
ed in the final decree: for foreclosure as 
stated above. This period of limi'ation was 

to expire, go far as the fields were concern- 
ed, on 12th April, 1924, and, as to the 
house property, on the 7th June, and 6th 
December, 1924. While he was thus 
wrongfully kept out of possession, but 
when his own right tosue was in time, 
he assigned bya private sale the benefit 


_of the decree to plaintiff by an agreement 


dated 27th November, 1916, and in pur- 
suance of that agreement executed the sale- 
deed (Ex. P.2) in his favour on 12th 
February, 1921, Under Art. 136 of the 


` First Schedale of the Limitation Act of 


1908, the plaintiff in his capacity of a pri- 
vate purchaser had 12 years’ limitation to 
sue for possession of immoveable property 
sold to him by his vendor when out of pos- 
session at the date of sale, the starting 
point of limitation* being the date when 
the vendor was first entitled to possession: 
ef. Ganpat Rao'Bhonsle v. Ganpat RaoGopal 
Rao Ghatatey (4). 

Iam not, therefore, prepared to hold 
that the merecireumstance that the plaintiff 
took 5 years to complete hia title as against 
Kanbaişalal could give him a fresh start- 
ing point of limitation, as hg could sue 
only in the right of his vendor under Art. 


(1) 24 Ind. Cas. 850; 10 N. L. R. 60 a$ p. 61. 
(2) 23 A. 449; A. W. N, (1901) 137. 

(3) 16 B. 343. 

(42N.L.R32 ° 
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136; ` So, irrespective of the- question. that to 27th November, 1919; the date of Suit No, 


the suit for possession was not brought by 
Kanhaiyalal, but by plaintif, as his as- 
signee, the starting point of limitation re- 
mained a constant factor, namely, the dates 


of the symbolical deliveries as per receipts - 


for possession (Exs. P-7, P-8 and P-9). The 
present suit for posséssion was, so far as the 
house property was concerned, surely within 
time, as, on 23rd November, 1922, the. limi- 
tation of 12 years had not run out. 
question of limitation, therefore, arises 80 
far as the house property is concerned for 
the purposes of this second appeal unless it 
may under’ Art, 113 which I will con- 
sider later on. 

But it is contended by the appellants 
that as regards the absolute occupancy 
fields the position is quite different. The 


o 


present claim for possession in regard to- 


. them was barred by limitation on 23rd 
November, 1922, as it ought to have been 
instituted at tke latest on 1st May, 1921, in 
view of the provisions of s. 104 (2) of the O. 
P. Tenancy Act read in conjunction with 
the special limitation prescribed by Art. 1 
of Sch. II of the said Act. In answer 


to this contention the plaintifi's learned - 


Pleader urged that, as the appellants’: pur- 
chase, dated 22nd January, 1917, was with 
notice of his client's prior contract of sale, 


dated 27th November, 1916, no plea of limi- ` 


tation can be available to them, in view of 
s. 10 of the Limitation Act, and that, how- 
ever wrongful the previous possession of 
Gaurishankar may have been, it became 
converted into possession derived from 
Kanhaiyalal, the lawful owner thereof, on 


the date of the sale, dated 22nd January, .- 


1917, and was stamped with the character 
of possession lawfully taken from plaintiff's 
vendor and as such the same was held by 
the appellants as trustees for him, or, at 
any rate, subject to such equities as may 
have been created in his favour by reason 
of the purchase being with notice of his 
prior contract. ° 


The question as put by.the leasned 
Pleader for the respondent turns upon the 
construction and applicability ofs. 10 of the 
: Limitation Act to the facts of this case. In 
this connection the period of possession 
between April 1912 and the date of the suit 
may be divided into parts: | 


(1) The period from April 1912 to 27th No- 
vember, 1916, (Ex P-1); 


* (2) the period from 27th November, 1916, ~ 
_ to jmmoveable property the Indian Trusts ^" 


to22nd January, 1917, (Ex. D-1); -- 
(3) the period from 22nd January; 1917, 


68 of 1918; ; 

(4) the period from 27th November, 1919, 
to 12th February, 1921, (Ex. P-2), and 

(5) the period from 12th February, 1921, 
to 23rd November, 1922. er ` y 

I will now deal with- these periods. 


As regards the first period there can be 
no deubt as to the wrongful or adverse 
nature of*Gaurishankar's possession. . Kan- 
haiyalal has frankly admitted it to be so in 
Ex. P-1 and the whole tenor of the 


* document clearly shows that he did not 


want to undertake to procure delivery of 
„possession to plaintiff but distinctly direct- 
ed the latter to segure itas best as he could 
privately or by suit if necessary. As to 
the second period, there is (nothing to show 
that the adverse character of possession 
was expressly charged. The question, how- 
ever, still remains for consideration whe- 
ther by reason of Gaurishankar and his 
minor grand-nephews taking the sale-deed 
(Ex. D-1) on 22nd January, 1917, from 
Kanhaiyalal with notice of plaintiff's con- 
tract (Ex. P-1) they must be deemed to 
have converted their own adverse possession © 
into a sort of possession held by them, as it 
were, in conjunction with Kanhaiyalal, i e. 
as a trustee of pleiatiff for working out the 
latter's right ui dar his prior contract of 
sale? When à person has possession of 
another man's property, the legal character 
in which he holds it is determined. by his 
animus. In purchasing the property from ^ 
Kanhaiyalal by payment . of .considera- 
tion they could not be «considered to have 
expresely contracted to change the charac- 
ter of their possession. At any rate Gauri- 
shankar could not be said to have consent- 
ed to hold possession for or on behalf of 
plaintiff. As, on the contrary, he and the 
minors got Kanhaiyalal to covenant that 
they shall thereafter hold the property in 
their own right, they have shown their 
animus with sufficient definiteness. Under 
the terms of their saledeed (Ex. D 1) they 
cannot, therefore, be considered to have. 
taken possession in any capacity other than’ 
that of legal owners, much less coutd they 
be regarded as having taken possession . 
under any express trust for the benefit cf 
plaintiff merely because they had notice of 
hissprior contract of purchase as per Ex. 
P-l. Let us next see whether law or 
equity superimposes a constructive trust. 


In order to create & trust. with reference 


Act (II of 1882), which is. applicable to this 


“be rightful owner: 


74 
case, requires a registered instrument sign- 
ed by the author of the trust 
or the trustee and there must bea clear 
indication of an intention to create a trust, 
There is nothing in the wording of Ex. D 1 
to show thateither Kanhaiyalal the vendor 
or the appellants vendees intended to 
create anytrust. Section 10 of the Limita- 
tion Act lays down that no suit against a 
person in whom property has become 
vested in trust for any specific purpose, 
for the purpose. of following in his hand 
such property shall be barred by any 
length of time. The words used are“in 
trust for any *specifie purpose". The 
expression “trust for any specific purpose” 
is merely amore expanded modeof express. 
ing the sameidea as that conveyed by the 
term “express trust" by the English Law 
and it means the same,thing as the express 
trust of the English Law both the phrases 
being synonymous in meaning: cf. 
Mathifradas v. Nandrawandas (5). The 
Indian Trusts Act restricts the scope of the 
term trustee more closely than in England 
and. considers. constructive and result- 
ing trusts as not trusts but as obliga- 
tions in the nature of trusts (see Ohap. 
IX). It, therefore, follows that s. 10 of the 
Limitation Act excludes from its operation 
such trusts as thelaw would imply merely 
from, the existence of particular facts or 
fiduciary relations: cf.  Kherodemoney 


: -Dossee v. Doorgamoney Dossee (6), Secretary 


of State for India v. Radhika Prasad Bapuli 
(7), Ma Thein May v. U Po Kin (8) and 
Kishan Dei v. Ram, Chand (9). It is for 
this reason held that if a person has been 
in possession not being a trustee but stil] 
.being in under such circumstances that a 
Court, on principles of equity, would hold 
him a trustee, he is not an express trustee 
andif the possession of such a constructive 
trustee has continued for more than 
12 years, he may set up the Statutes against 
the party who but for lapse of time would 
cf. Barkat v. Daulat 


(10). : 

The position of a constructive trustee in 
the usual sense of the word, that is to say, 
of,& person who, though he had taken 
possession in his own right, was liableto be 

e 


(5X 31 B. 222 at p. 231; 8 Bom. L. R. 828. 
(B) 4 C. 455 at p. 465; 3 O L. R. 315. . 
(7) 74 Ind. Cass 785; 46 M. 259 at p. 272; 44 M. L. J. 
685: 18 L, Ww. 210; A. T. R. 1993 Mad. 608 
(8) 86 Ind. Cas. 297; 3B. 200: A.I. R. 1925 Rang. 
“289. ia 2 . . 
9) 105 Ind. Cas. 721: 26 P. L. R, 288. 
Qo) 4 A, 187 at p. 189; A. W. N. (1882) 3. 
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declared & trustee in a Court of Equity wa8 
widely different (from that of an expres9 
trusteé), and it had long been settled that 
time ran in his favour from the moment o 

his so taking possession. This rule is 
illustrated by the well-known judgment of 


‘Sir William Grant, Mr. R., in Beckford v, . 


Wade (11): “It is certainly true," said that : 
learned "Judge, that notime bars a direct 
trust, as between cestui que trust and 
trustee; but, if it is meant to be asserted, 
that a Court of Equity allows a. man to 
emake out a case of constructive trust at any 
distance of time, after the facts and 
circumstances happened, out of which it 


* arises, I am not aware, that there is any 


ground for a doctrine, so fatal to the 
security of propemy as that would be; so 
far from it, that not only in circumstances, 
where the length of time would render it 
extremely difficult to ascertain the true 
state of the fact, but where the true state 
ofthe fact is easily ascertained, and where 
it is perfectly clear, that relief would 
originally have been given upon the 
ground of constructive trust, it is refused 
to the party, who after long acquiescence 
comes into a Court of Equity to seek that 
relief.” [See Taylor v. Davies (12), 

The underlying principle of s. 27 (b) of 
the Specific Relief Act and its illustrations, 
is that from the time of the contract for the 
sale of the land the vendoras to the land 
becomes trustee for the vendee and the 
vendee as to the purchase-money a trustee 
for the vendor who has a lien upon the 
land therefor. Everyone coming in by 
subsequent and representative title and - 
every subsequent purchaser from either 
with notice, becomes subject to the same 
equity as the party would be to whom he 
succeeds or from whom he purchased. It 
is for this reason provided that where a 
bona fide contract is made for the sele of. 
the property and another parson afterwards 
buys the property with notice of the con- 
tract, the title of tfe party claiming under 
the sontract , prevails against the sub- 
sequent purchaser, although his purchase 
may have been registered and although he 
has obtained possession under his pur- 
chase: cf. Hurnandun Singh v. Jawad Ali 
(13). The case of such subsequent purchaser 
falls under s. Y1 of the Indian Trusts Act. 
As such itisa «rust created by operation 


(11) (1805) 17 Ves. Jun. 87 at p. 97; 34 E. R. 34; 11 i 
R. R. 20. 

(12) (1920) A O. 636 at pp. 651, 652; 89 L: J. P, O. 65; 
123 L. T. 121. - 

(13) 270,408. - œ 
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6f law or by conduct of parties and cannot 
be called an express trust. Being resulting 
or constructive trust it is outside the 
purview ofs. 10 of the Limitation Act. L, 
therefore, overrule the contention of the 
respondent that when the appellants took a 
sale from Kanhaiyalal on 22nd January, 
1917, they became trustees for a specific pur- 
pose within the meaning of s. 10 of the Limi- 
tation Act. They, no doubt, became trustees 
but the nature of the trust instead of 
being express, was constructive, and, 


GAURISHANKAR V. IBRAHIM ALI, 


e 

à . q5 
the contract, viz, ‘Kanhaiyalal, and the 
subsequent transferees from him, viz., the 
appellants. Though the former Suit No. 68 
of 1919 was not liable to be defeated meraly 
on the ground of non-joinder of the present 
appellants as parties thereto, ae"O. I, r. 9 of 
the Code is clear on the point, itis clear 
that the mere obtaining of a decree 

in that suit and the execution of sale-deed 
(Ex. P-2) by the judgment-debtor Kanhaiya- 
lal in pursuance of that decree behind the 
back of the appellants did not. put an 


consequently, the Statute of Limitation ran* end to all controversy relating to or exist- 


in their favour from the moment of their 
taking possession as purchasers. They 
could, therefore, plead limitation to the 
game extent to which their vendor could 
have pleaded it in answer to a suit by 
plaintiff to enforce specific performance of 
the contract of sale. This will clearly 
show that the possession of Gaurishankar 
prior to 22nd January, 1917, and, that of 
himself and his grand-nephews since that 
date, was clearly adverse to Kanhaiyalal, and, 
therefore, necessarily also to the plaintiff. 
The hostile nature of that possession 
might have been arrested in 1920 by obtain- 
ing against them a decree in Suit No. 68 of 
1919 had the appellants been impleaded as 
parties thereto, and a decree obtained 
against them along with Kanhaiyalal. 

The proper decree in a suit for specific 
performance of a contract to sell land when 
the same has been sold to a third party 
subsequent to the contract with the plaintiff 
is to direct the subsequent purchaser to 
execute a conveyance tothe plaintiff: cf. 
Subiha Pillai v. Velappa 
Krishnaji Babaji v. Sangappa Murigappa 
(15). It, therefore, follows that in view of s. 27 
(b) of the Specific Relief Actand s. 91of the 
‘Indian Trusts Act, it was open to the plaint- 
iff to so frame his suit with reference to 
O. Il, r. 1, 
afford ground for final decision upon the 
subjects in dispute snd to prevent further 
litigation concerning them. As the appel- 
lants were in possession under a subsequent 
purchase taken from the plaintiff's vendor 
Kanhaiyalal, and, if as found by the Courts 
below, their purchase was with notice of 
plaintiff's prior contract of sale, he had 
really onecause of action to sue to enforce 
specific performance of the contract of 
sale and possession againBt the party to 


* (14) 13 Ind, Cas. 176; 22 M. L. J. 124; 10M. L. T. 
524; (1911) 2 M. W. N. 560. 
(15) 86 Ind, Cas. 137; 27 Bom, L, R. 42; A, I. R. 1925 
Bom. 181, : 


Naicker (14) and: 


Oivil Procedure Code, as to’ 


ing between all parties interested in the 
property comprised in thet sale. It was 
*still left open to the appellants to contest 
the plaintiff's rightto obtain, specific per- 
formance of the contract of sale, and 
possession of the property as a conge- 
quence of such performance being decreed 
against them. It gave them opportunity 
to raise a further plea of limitation as 
regards the present claim, and to ever’ urge 
that the suit as brought for possession of 
the property without suing for specific 
performance or after such a suit for specific 
performance had become barred by limita- 
tion, was not maintainable as against them. 

It is clearly laid down by tbeir Lordships 
ofthe Privy Oouncil in Subbaraya Pillat 
v. Venkata Perumal (16) that a vendee 
whose suit for specific performance is 
barred by Art. 113 cannot recover posses- 
sion of the property sold because a suit 
for possession, i.e., to enforce his right 
under the contract with reference to pro- 
perty is essentially one for specific per- 
formance of a contract to which Art. 
118 applies. The right to possession 
springs out of the sale contract and the 
relief by giving possession is comprised 
in the relief by specific performance and 
it cannot be governed by any Article 
except 113. The right to possession being 
dependent on the sale contract, if the 
suit is barred for specific performance 
it cannot be maintajned for possession of 
the property sold under the contract : 
Muhi-ud-din Ahmad Khan v. Majlis Rai (17) 
Hargovindas Lakshmi Das v. Baji Bhat 
Jizibhai (18) and Sathula Venkanna v, 


Namuduri Venkatakrishnayya (19). . 
(16) 68 Ind. Cas.172; 45 M. 641; 16 L. W. 169; 31 
ML. T. 146; $4. I. R. 1922 P.O. 345; 27 C. W, N 


408; 21 A. L. J. 297; 9 O. & A. L.R. 373; 44 Ñ, L. 
J. 140. -7 O. L, J. 426; 25 Bom. Le R. 640; 49 L A. 
e e 


335(P.C). e 
(11) 6 A. 231; A. W. N. (1884) 42. 
18) 14 B. 322. . A 
tg) d Ind. Cas. 807;41: M. 18; 33 M. L. J. 35; 6 L, 
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The limitation for a suit for specific 
performance began under Art. 113 when 
the vendor refused to the plaintiff's 
knowledge to perform the contract. Such 
kmowledge could be imputed to plaintiff 
when he demanded performance by his 
notice dated 14th December, 1916, (Ex. D-9) 
&nd the vendor refused it by his notice 
dated 16th December, 1918, (Ex. D-7) which 
reached plaintiff on 22nd December, °1916, 
(Ex. D-10). The limitation having thus 
begun to run against him since 22nd 
December, 1916, (Ex. D-10), the three years' 
period expired on 22nd December, 1919. 
With the loss of limitation for enforcing 
specifie performance against the present 
appellants, the plaintiff lost his right to 
recover possession also as already stated 
in para. 16 above. The mere obtaining 
of decree subsequently on 23rd August, 
1920, (Ex, P-13) agaimst Kanhaiyalal could 


not give plaintiff any additional right . 


to obtain a decree for specific performance 
against the appellants after he had once 
lost his limitation, much less could the 
execution of the sale-deed, dated 2ist 
February, 1921, by Kanhaiyalal give him 
any new right to demand possession from 
persons not bound by the decree. They 
were transferees. under a registered deed 
executed long prior tothe institution of 
Suit No. 68 of 1919. As such neither 
the .decision (Ex. D-6) nor the decree 
(Ex. P-13) could operate as res judicata 
as between plaintiff and ‘the present 
appellants. Plaintiff thus ceased to have 
any subsisting causeof action to enforce 
against the present-appellants since 1919 
and their suit for possession for house 
properly and fields was bound to fail in 
view of the Privy Council decision quoted 
above. ' pe 

In this view of the case it is unnecessary 
to go into the further question whether 
the suit would be barred under the pro- 
visions of s, 104 (2) read with Art. 1, 
Sch. IIof the O. P. Tenancy Act of 1920. 
If any decision were necessary on this 
point, I would be prepared to hold that 
when the.plaintiff compelled Kanhaiyalal 
by means of.the decree Ex, P-13 to give 
him a completed sale-deed ( 


e 
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Ex. P-z) on. 


12th February, 1921, he had still left to- 


. him. more -than: -3- months to- sue for 


possession, if he could maintain under: 
law'a suit for. mere possession -without - 
a, prayer for- Specific performance of . the’ 


contract of sale. The one year's grace 

period counted from Ist May, .1820, the 

date of.the. commencement. of. the new 
e .* 
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Tenancy Act of 1920, granted by s. 104 
(2) had not then expired. In unneces- 
sarily. postponing the institution of the 
present suit even after that date, to 23rd 
November, 1922, the plaintiff has done 
further damage to his own case, by allow- 
ing it to become barred by limitation 
even with reference to the requirements 
ofthe local tenancy law. It will thus be 
Seen that the possession of the defend- 
ants-appellants which was adverse from 
its commencement continued to be so, 


„throughout, all the five periods mentioned 


in para, 10 of this judgment, and the 
suit as laid was liable to be dismissed 
altogether as barred by the Statute of 
Limitation, and also because a' suit for 
possession without a prayer for specific 
performance whith was barred by time 
could not lie. 

No doubt plaintiff had offered to amend, 
and actually amended, the plaint by adding 
a prayer for the relief of specific per- 
formance. This amendment being dated 
5th October, 1923, when a suit for specific 
performance was clearly barred by limi- 
tation was of no avail. 

As a result of these conclusions, I allow 
the appeal and dismies the suit for posses- 
sion and mesne profits with costs through- 
out to be borne by the plaintiff. 

A. Appeal allowed. 


. NAGPUR JUDICIAL COMMIS- _. 
SIONER'S COURT. 
Sgooxp Givin Aperau No. 324 or 1027. . 
October 25, 1928. r 
Present:—Mr. Prideaux, A J. O., and 
Mr. Ghulam Mohiuddin, A. J. C. 
ABDUL HAI--DEPFENDANT—APPELLANT 
versus ° 
BAPU RAO ann ortiz288—PLAINTIFEJ— 
RESPONDENTS. 


Malguzar—Khudkasht land kept under grass — 
Villager's right to graze catile—'Khali pad", meaning 
0 


A malguzar may give outhis khudkasht land for 
eultivation, cultivate it, or leave it under grass; and 
if he likes to leave such land under grass, the 
villagers have no right to graze their egttle on such 
land free of charge. 

f T expression ‘khali pad’ does not apply to such 
and, 

Keeping land under grass is agriculture within the 
meaning of that term in the C. P. Tenancy Act, 


“Second appeal against a judgment 
of the Additional District Judge, 
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Balaghat, dated the 15th January, 1927, in 
Oivil Appeal No. 38 of 1926. 

Mr. Abdul Razak, for the Appellant. * 

Mr. M. R. Bobde, for the Respondents. 

JUDGMENT. 

The question here is one of general im- 
portance, namely, whether the village cattle 


in this village can graze free in unculti- 


vated khudkasht. I would ask for a 
Bench to decide it. i 
ORDER.—We have no hesitation in 
answering the reference in the negative. 
The land in the present case is admittedly 
recorded as khudkasht, and ‘as such it is 


. Within the ipower of the malguzar to give 


it out for cultivation, to cultivate it him- 
. self or to leave it under,grass, and if he 
-likes to do the last, we do not think 
villagers are entitled to grazé their cattle 
free of charge therein, though they have a 
right to do so in the fields specified for 


“that purpose £n the wajib ul-arz, or on` 
village.~ The . 
in our. 
opinion, apply to land of the nature we ` 
dealing with. Keeping land under. 
grass is “agriculture” within the meaning _ 


the waste tracks of. the 
.expression “khali pad" does not, 
are 


of that term in the Tenancy Act. 


‘JUDGMENT.—The question submit- 


-ted to the Bench has been answered in 


the negative, and the result of that finding © 


is that the present appeal must succeed. 
The facts of the case are -very clearly 


late Court. The defendant-appellant is the 
mukaddam thekedar of the village of 
Dhorya-Paraswada. On 20th September 
1925, he impounded four buffaloes and one 
she-buffalo belonging to the plaintiffs when 
‘they were grazing in plot No, 8/2 of ihe 
village. The plaintiffs’ claim was for the 
recovery of Rs 5, the sum spent for getting 
‘the cattle released from the pound, and 
Rs. 2 on accounj of loss caused by. the 
detention of the cattle. The claim suc- 
ceeded in the two lower*Oourts and was 
decreed. zh 

The plot in question was recorded 
Iehudkashat at ihe last Settlement. The 
owner, i.c, the defendant, it is admitted, 
cultivated it and the plaintiffs would 
admittedly. have no right to graze cattle 
there, but because he left it under grass, 
it is contendgd that the land fell under 
the expression khali pad of the wajib- 
ul-arz, and that the villagers under. the 
rights conferred by that document had, 
therefore, a right to graze in the uncul- 
‘tivated khudkasht field. Now, the growing 
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'ed brother, 
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: e 
of grass comes within the meaning of th 
ten "aoriculture" of the Tenancy Act, 
and it seems to me wrong that, 1n a case 
like the present, where the mukaddam 
thakedar is liable for the revenue of t 
khudkasht plot, the villagers should have 
the right to graze their cattle free therein. 
In my opinion the wajib-ul arz does not - 
give this right. f 
The result is that this appeal succeeds. 
I set aside the decrees of the lower Oourts 
and dismiss the plaintiffs’ suit with costs. 
They will pay the defendant-appellant 8 
costs in all the three Courts. . : 
I fix Pléader's fees here at, Rs. 15. 
* A. ' Appeal accepted. 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. - 
^. FULL BENCH. ` 
- ORIMINAL APPEAL No. 104 or 1928. 
| October 30, 1928. DR 
Present:—Mr. Kinkhede, A. J. C., - 
Mr. Ghulam Mohiuddin, A-J. O., 
: and Mr. Staples, A, J. C. 
PILALAL--AcOsSED —APPELLANT 
© versus . €. : 
. EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act Y of 1898), ss. 6, 10, 
195 (3), 476-B—Refusal by District Magistrate to make 
orum—District Magis- 
trate, whether ‘subordinate’ to Sessions Judge. 


A District Magistrate as such is not a Court, and 
is only a First Class Magistrate who exercises 


: i 6 : . Special powers with which he is invested either by 
given in the judgment of the lower Appel- ` p p 


the Criminal Procedure Code or by the Local 
Government and appeals from appealable sentences 


- of his Court lie to the Court of Sessions. 


An appeal, therefore, under s. 476-B, Criminal 


- Procedure Oode, will lie to the Oourt of Sessions 


from an order passed by the District Magistrate 
under s. 476-A, Oriminal Procedure Code. 


Criminal appeal against the judgment in 
Oriminal Appeal No. 3 of 1938, dated the 
13th April 1928,in the Court of the Bes- 
sions Judge, Raipur. * 

Mr. Abdul Razak, for the Appellant. 

Mr, G. P. Dick, for the Respondent, 

f OPINION. 

Kinkhede, A. J* C.—(October 26, 
1928)—While agreeing, with my learn-, 
I may add a fewe words. 
If the enumeration of Courts given‘in s, 6, 


"Oriminal Procedure Code, is exhaustive as 


I think, it is, it nécessarily follows that 


‘there is no such Court asa Court of Dis- 
'trid Magistrate. 


But all the-same the 
powers, which the District Magistrate exer- 


-Cises, are really powers which’ vest in him, 
-as a First Class Magistrate supplemented 


with such others, as his appointmené under * 
s. 10 or s. 30, Criminal Procedure Code, 


$8 


clothes him with. His decisions ih appeal 
are principally asa Court of First Olass 
Magistrate, but the appeal against hig 
decision may ordinarily lie under s. 408, 
Oriminal Procedure Oode, to the Sessions 
Court or to the High Court &ecording to 
the duration of imprisonment for which 
he may pass the sentence (unless it is one 
Of transportation in which case the appeal 
“will lie to this Court only), Judged by 
the test of the sentence which the Dis- 
trict Magistrate may pass, the appellate 
forum may vary according to the period 
of the sentence and its nature also.. Pn 
matters of appeal, ‘therefore, the District 
Magistrate is subordinate to two Courts, 
(1) the Sessions Oourt and (2) High Court. 
Out of the two Appellate Courts the Court 
of Sessions being of inferior jurisdiction 
the Distriet Magistrate could well be 
„regarded as subordinate to that Court for 
purpose ofs. 195 (3) réad with ss. 476-A and 
476-B of the Code of Oriminal Procedure, 
I,*therefore, agree with my learned col- 
league, Ghulam Mohiuddin, A. J. C., in 
the reply he proposes to give to the refer- 
ence. i ‘ 
Ghulam Mohiuddin, A. J. C.— 
(October 26, 1928) —This reference is made 
in an appeal under s. 476.B, Oriminal Pro- 
cedure Code, The necessary facts are 
given in the order of reference and need 
not be repeated. The question propounded 
isin these words :— : 
-" To what Court an appeal under s, 476-B, 
Criminal Procedure Oode, by.the person 
against whom &complaint has been filed 
by the District - Magistrate shall lie." : 
According to s. 476-B, Oriminal Proce- 
dure Code, any person against whom a 
complaint has been made, may appeal to 
the Oourt to which such former Court is 
subordinate within the meaning of s, 195, 
Sub-s. (3) and the superior Court may 
thereupon after notice to the parties direct 
the withdrawal of the complaint, It is thus 
to be seen, what Court is superior to the 
Oourt of the District Magistrate, that ig 
to which Court, the District Magistrate is 
subordinate within the meaning of s. 195, 
Bub-& (3) which runs as follows :— 
“ For the purposes of this section, a Court 
‘shall be deemed to be subordinate to the 
Oourt to which appeals ordinarily liefrom 
the appellate decrees or sentences of guch 
former Oourt. Provided that (a) where 
appeals lie to more than one Court, the Ap- 
pellate Court of inferior jfirisdiction shall 
“be the Court to which such Court shall be 
deeméd to be subordinate,” “ `. 


PILALAH Y, EMPEROR. 
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Sections 476-A, 476-B and 195 (3) of thê 
Oriminal Procedure Code use the word Court 
and, the different classes of the the Orimina. 
Oourts are mentioned ins. 6 of Crimina 
Procedure’ Code, and according to this 
Section, there is no such Court as. the 
Court of District Magistrate. As defined 
in s.10, Oriminal Procedure Oode, a Dis- 


trict Magistrate is a Magistrate of the 


First Olass, whois so appointed by the 
Local Government, and on account of his 
appointment under s. 10, he exercises 
certain powers which are given to him in 
the Oriminal Procedure Code, but his 
Court is not à Court of a District Magis- : 
trate but is a Court of a First Class Magis- 
trate only. Beinga First Class Magistrate 
he can pass a sentence of imprisonment’ 
for a term not*exceeding two years under . 
8, 32, Oriminal Procedure Oode, and if 
invested by the Local Government with 
powers under s 30, Criminal Procedure 
Oode, he can try all offences not punish- 
able with death but can only pass a sen- 
tence, under s, 34, Oriminal Procedure 
Oode, of transportation or imprisonment 
fora term not exceeding 7 years. Under 
8. 407, Oriminal Procedure Oode, a District 
Magistrate hears appeals and according to 
8, 408, Criminal Procedure Code, a person 
convicted on a trial held by a District 
Magistrate, may appeal to the Sessions 
Judge, except in thecase where the Dis- 
trict Magistrate, 4. e., Magistrate First Class 
invested with powers under s. 30, Criminal 
Procedure Oode, passed any sentence of 
imprisonment for a term exceeding four 
years or any sentence of transportation, in 
which case the appeal lies to the High 
Court. This shows clearly that a District 
Magistrate as such isnot a Court and is 
only a First Olass Magistrate who exercises 
Special powers with which he is invested 
either by the Oriminal Procedure Code or 
by the Local Government. His Court is . 
that of a Magistrate Firat Class, and appeals 
from the appea]abke sentence of his Oourt 
lie to the Court of Sessions. à : 
"According to s, 195 (3), Criminal Pro- 
cedure Oode, a Court shall be deemed to 
be subordinate to the Uourt to which ap- 
peals ordinarily lie from the appealable 
sentences of such former Court, and, as 
appeals ordinarily lie to the Court of Ses- 
sions Judge, from the Court of First Class 
Magistrate, whether appointed a District 
Magistrate under s. 10, Criminal Procedure 
Oode, or invested with powers under s, 30, 


Oriminal Procedure Oode, his Court, as it ~~ 
sis the Coürt of a First. Claes: Magistrate 
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is subordinate to the Court of Sessions, for 
the purposes of s. 19$ (3), Criminal Pro- 
cedure Code. According to s. 17, Criminal 
Procedure Code, a District Magistrate 1s 
not subordinate to the Sessions Judge, 
except to the extent and in the manner 
expressly provided in the Code, but as 8 
Court, a District Magistrate's Court, is only 
a Court of Magistrate, First, Clase and is 
subordinate to the Sessions Judge, for the 
purposes of s. 195 (3), Oriminal Procedure 
Code. An appeal, therefore, under s. 476-B, 
Oriminal Procedure Code, will lie to the 
Court of Sessions Judge, from an order 
passed by the District Magistrate under 
8. 476-A, Oriminal Procedure Code. 
Staples, A. J. C.—(October 26, 1928).— 
I agree. " 

JU DGMENT.—In accordance with the 
opinion expressed by the Full Bench, to 
. which the matter was referred, this Court 
cannot hear this appeal, and the appeal 
must be heard &nd decided by the Sessions 
Judge, Raipur. The order dated 13th April 
1928, passed by the Sessions Judge, Raipur, 
in: Miscellaneous Criminal Appeal No. 3 of 
1928 is set aside and the Sessions Judge, 
is directed to re-admit the appeal in its 
original number and to decideit eccording 
to law. 


A, Reference answered, 


-NAGPUR JUDICIAL COMMIS- 
1 SIONER'S COURT. 
SgooND O1vin APPEAL No 354-B or 1927. 
January 31, 1929. 


Present: —Mr. Ghulam Mohiuddin, A. J. 0, 


GOPAL BALKRISHNA-—PLAINTIFF— 
. —APPELLANT 
versus ° 
AMRIT WAMAN-—DRFENDANT— 
— RzsPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 11— 


Attachment before judgment—Claim—sSuii to set*uside 
order— Limitation. 

Article 11 of Sch. I of the Limitation. Act applies 
to claims in execution in respect of property 
attached before judgment. 


Arunachalam Chetty v. Periasami Servai (1), fol- 


lowed. . | 
Second appeal against a decree of the Dis- 


trict Judge, Akola, dated th8 27th Septem- . 


ber, 1927, in Civil Appeal No. 124 of 1927. 
Mr. W. R. Puranik, for the Appellant. 
JUDGMENT.—The learned Advocate 

for the appellant argued that as the claim 

related to property attaclted before judg- 


> 
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ment, Art, 11 of the Limitation Act did not 
apply, and Art. 120 applied. A Fall Bench of 
the Madras High Oourt decided in Aruna- 
chalam Chetty v. Periasami Servai(1) that 


_ Art. llapplies also to claims in execution 


.M. W.N. 749; 29.P. L. R. 575: 33 0. Wi 


in respect of property attached before 
judgment. The suit was rightly dismissed 
as barred by time. The appeal is dis- 
missed under O. XLI, r. 11, Civil Procedure 


Code. 
A. Appeal dismissed. 
(1) 70 Ind. Cas. 439; 44 M. 902; (1921) M. W. N. 569; 
41 M. L. J. 252; 14 L. W. 645 (F. B.). 


——Á ——— 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OrIMINaL REvisrow No. 329 of 1928. 
October 22, 1928. 
Present:—Mr. Kinkhede, A. J. C. 
CHHATTAR SINGH AND OTHERS— 

CoMPLAINANTS— APPLICANTS 
versus 
RAMDAYAL AND OTHERS—AÀ OCUSED— 
] NoN-APPL:OANTS, 
Civil Procedure Code (Act V of 1908), s. 489— 
Revision—Conversion of acquittal into conviction. 
It is not open toa High Court to convert a find- 


ing of acquittal into one of conviction, in revi- 
sion. 


Emperor v. Sheo Darshan Singh. 1 
Sinap rêraya Durdundaya (2) el Fori X. 
Emperor (3), referred to. 

Application for revision against” an 
order of the Tahsildar and Magistrate, Second 
Class, Drug, dated the 22nd May, 1928, in 
Criminal Oase No. 79 of 1927. P 1 

Mr R M. Pathak, for the Applicants, 

ORDER.—Mr. Pathak for the applic- 
ants heard. [think the objectof this revi- 
sion is to convert the finding of acquittal : 
into one of conviction by means ofa 
revision. This is not permissible except 
through medium of an appeal by the Local 
Government as pointed out in Emperor 
v. Sheo Darshan Singh (1) and Emperor 
v. Sivaputraya Durdundaya (2) quoted with 
approval by their Lordships of the Privy 
Council in the recent case of Kishan Singh 
v. Emperor (3) deeided*on 2nd July 1928 
which has been published in 1928 A. IR 
P. O. 254. I, therefore, decline to inter- 
ferein revision. e ` . 

A. Order a j 

[o 65 Ind. Cas. 858; 44 A. 332; 20 cond ingly. 23 
Or? L. J. 202; A uL. R. 1922 All. 487. ° 

(2) 86 Ind. Cas. 478; 48 B.510;!26 Bom. L, R, 438; A 
I. R. 1924 Bom. 456; 26 Cr. L. J. 830. ° eee 

(3) ill Ind. Oes. 332; A.L R. 1998 P, O° 954, 99 
Or. L. J. 828; 5 O. W. N. 911; 28 L. W. 362; (1928) 

Li J. 397. 50 A. 722; 30 Bom. TR. I re 
L, J. 186; 55 1, A. 890; 26 A, 1,2, 1099 (B, Q)) 
e 


O. 
M, 


. tenáhei. |. i ae : M 
The intention ofs. 37 of the O. P ‘Tenancy Act, 1920, 


40 
. NAGPUR JUDICIAL COMMIS-. 
A SICNER’S COURT. . 
Sgconp Clviu ArPsan No. 710 oF 1927, 
a February 12, 1929. : 


^*. Present:—Mr. J ackson, A. J. C. 


RIWAIN —DEFENDANT— APPELLANT 


"MESE .. versus 
- MADAN SINGH AND oTHÉRS— 
PLAaINTIEFS—RusponDEnts. 
C. P. Tenancy Act (I` of 1920), s. 3?—Oecupaney 
tenant under malik makbuza-—'Tenanbnot recorded 
as such—Extinguishment of occupancy right—Sub- 


. as regards occupancy rights under a malik makbuza' 
is that though a person might have acquired such 


' Fights, yet, if he &vas not recorded as an occupancy 


tenant in the Settlement Records of the last Settlemertt 
before the Act of 1920 came into force, he would be 
deemed to be a sub-tenant. ` 

Appeal against the decree of the Addi- 
tional District Judge, Damoh, dated the 
15th September, 1927, in. Civil: Appeal No..1 
of 1927. 


after the Ist January 1834, but that the 
‘status of a person who-was already the 
- occupancy tenant of a malik makbuza before 
“that. date remained unaffected. Theappel- 
"lant's case is that by his possession prior 
to the Ist of January, 1884, he acquired a 
vested right which could not be’ taken 


. away- by subsequent legislation ; and, there- >~ 


“fore, that the lower Appellate Court -was 


. wrong in holding that he was a sub-tenant, ~~ 


- and: not an occupancy tenant, because his 
case falls under tho : dofinition 
'sub-tenani' in s.. 37 of the O. P. 
Tenancy Act of 1920. . ae 
“1 have been referred to Windusingh. v. 

e Mangal (3): in which it is laid down that, 

(1) 60. P. L.R. 10 “e. . 
'-(2) 14 Ind. Cas. 788; 8 N. L-R. 39 


_ Nagi 327; 8 N. L, J.227. 
2o. A 


(3) T2sInd. Gas. 438; 19 N. L: Pa 110; A.J, R, 1993 . 


® i 
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-unless-an intention to th» contrary is clear; 
an Act is to be construed as operating only 
On ceses or facts which come into existence 
after the Act,-and not retrospectively. on 
cases which had come: into existence after 
the Act. But this ruling cannot be applied 
to s. 37 of the Tenancy Act of 1920. As 
already pointed out, it has not been pos- 
sible to acquire occupancy rights under a 
_ malik makbuza after the let of January, 
1854. Though such rights acquired before 
that date wereleft untouched by Act IX 
of 1883 (as amended), it is clear from the 
. wording of s. 37 of the Act of 19:0 that 
-they ean be. extinguished under that sec- 
tion. Ifthis was not the intention of the 
-Legislature, the section would simply have ` 
provided that “any person, who holds.as a 
tenant, land from a malik makbuza...and | 
.who is not an absolute, occupancy tenant ` 
or...an occupancy tenart,...shall be deemed 
to.be a sub-tenant of such land." A refer- : 
ence to the Settlement Records of the last 
Settlement made -before the Act came into 
force would. have been meaninglese, and ` 
-the fact that reference . has been made 
Seems, to me to show clearly that the inten-: 
tion ofs 37, as regards occupancy rights 
under a malik makbuza, is that, though a 
-pereon might have acquired such rights, 
yet, if he was not recorded in the Settle- 
ment Records of the last Settlement made 
before the Tenancy Act of 1920 came into 
force, he would be deemed to be a sub- 
tenant. Even assuming, then, that- the 
appellant had acquired occupancy rights, 
as he alleges, prior to the Ist of January, 
1884, he must. now be deemed to be a sub- - 
tenant, because he was net, recorded as an 
occupancy. tenant in. the last. Settlement 
made before the Tenancy Act of 1920 came 
into force. p Ts ved M 
"The- lower Court's decision: is, in my 
opinion, correct, and the appeal is dismissed 
with costs, "acc : 
P. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Ssconp OivIL APPBAL No. 2129 om 1929. 
April 12, 1928. . 
Present:—Mr. Justice King and 
Mr. Justice Bennet. 
DURGA DAS—DEFENDANT—AÀ PPELLANT 
a versus 
GORI MAL—PLAINT:FF— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XXI, rr, 
58, 63—Summary rejection of objection on ground of 
delay—Objector's remedy—Failure to bring suit for 
declaration, consequences of. ` 
An order summarily rejecting an objection undęr 
the proviso to r. 58 of O. XXI, Civil Procedure Code, on 
the ground that it was filed intentionally or unneces- 
sarily late, comes under O: XXI, r. 63 of the Code, 
and a syit to contest such an order must be brought 
within one year under Art. 11 ofthe Limitation Act. 
[p. 82, col. 1.] 
[Case-law referred to.| . 
An unsuccessful objector who has not brought a 
suit for declaration under O. XXI, r. 63, Civil Pro- 
cedure Code, to contest the summary order passed in 
objection proceedings is debarred by that rule from 
raising his claim to the property even though he 
may have com? to occupy the position of a defend- 
ant. [ibid] : - 
, Second appeal from a decree of the Addi- 
tional Subordinate Judge, Sahranpur, con- 
firming that of the Munsif, Havali. 
l Syed Muhammad Husain, for the Appel- 


ant, : M 
: Mr. Nehal Chand, for the Respondent. 


JUDGMENT.—Thisis asecond appeal 
in which the:following. two points have 
been raised;— E de ae 

(1). Is an order dismissing an objection 
under the proviso to r. 58 of O. XXI on the 
“ground that it is filed .intentionally or 
unnecessarily: late, an order. which comes 
under O. XXI, r. 63, and subject to the re- 
sult -of any suit instituted under that rule 
"a conclusive order?. : x 

(2) Does -such an order prevent the 
objector from raising a claim again in the 
-capacity of a. defendant? ont 
. -The facts in the presént case are as 
followa:— `> -° — 

One Sarnam made en usufructuary 
mortgage of property in list(B) of, the 
plaint with the appellant defendant No. 1 
-Durga Das. The plaintiff-respondent ob- 
tained a simple money-decree against 
Sarnam and in execution of that decree 

_ brought the property in list (A) to auction 
sale and ‘purchased it himself. During 
the pendency of the execution proceedings 
Durga Das, the appellant, purchased the 
property on. April 27, 1919, from Sarnam. 
"Thé appellant filed an objection to the 
attachment and sale on the ground that 
he had purchased the eptire mortgaged 
property, That objection was summarily 
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t 
rejected on l4th September, 1920, on the 
ground that there had been unnecessary 
delay on the part of the objector in fil- 
ing the objection. It is admitted thaf the 


‘objector did not bring any suit to contest 


the dismissal of his objection and the 
period of limitation of one year has long 
ago elapsed. It isclaimed by the learned 
Counsel for the appellant that the diemis- 
sal of án objection under the proviso to 
r. 530f O XXI does not.come under r. 63 
of that Order. For this purpose he relies 
on the working of r. 63. We are unable 
to see that there is anything in the word- 
ing ofr. 63 which supports this conten- 
tion. He relied on the following authori- 
ties: — 

Balmakund v. Magsud Ali (1), Nanhu v. 
Malico(2), Raghunath Jha v.' Birjnandon 


- Singh (3); Chandra Bhusan Gangopadhya v. 


Ramkanth Banerji (4) and Angan Lal v. 
Gudar Mal (5). e 

In none of these casesis there any deci- 
sion on a point similar to the present. 
Some of the cases were decided under the 
previous Code in which thelanguage was 
different as in the previous Code a summary 
rejection came under 8.278 and such an 
order was not conclusive under s. 283 be- 
causes. 283 specifically referred to orders 
under ss. 280, 281 or 282. Tke rulings which 


. havebeen quoted deal for the most partewith 


cases where the Courts have held that the 
investigation was not properly conducted 
and, therefore, the order on the investiga- 
tion would not bea proper order under 
O. XXI, r.63. None of these cases, there- 
fore, is any authority for; the proposition 
whichthe learned Oounsel for the appellant 
has placed before us. 

For the respondent reference was made | 
to the ruling in Goberdhan Das v. Makundi 
Lal (6). In that case it was Held that an 
order refusing to entertain an objection 
on the ground of it being too late does 


“come under O. XXI,r. 63 and a suit to 


‘contest that order neust be filed within 
one year. This  decjeion followed 3 
Full Bench ruling of the Madres High 
Oourt in Venkataratnan v. Rantanaya- 
kamma (7). That Madras Fall Bench 
ruling has also bé$en followed in Negen- 


(1) 37 Ind. Cas. 92; 19 O. O. 357; 3 O. L. J. 519, 

(€) 44 Ind, Cas, 528. : 

(3) 31 Ind. Cas. 414. 

(4) 12 C. 108. , 5 

(5) 10 A. 479; a. W. N. (1888) 189, s bg 

(6) 74 Ind. Cas. 1024; 45 A. 438; 21 A; L, J. 349; 
A.L R. 1923 All. 435. 2 AT i 

(T) 48 Ind. Oas. 270; 41 M. 985; 24 M. L. T. 197. 
qe M. W. N. 599; BL. W. 292; 35 M, L, J. 333 
( » ae eo. " 
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dra Lal Chowdhury v. Fani Bhusan Das (8). 
The Lahore High Court has also followed 
this ruling in Dial Chand y. Lachhman 
Singh (9), We may also compare the 
ruling in Jugal Kishore Marwari v. Bejoy 
Krishna Mukherjee (10) where a claim was 
dismissed for default and it was held 
that. r 63 applied and that the only 
remedy was to bring a suit and not by a 


further objection in execution. We agree 


with the reasoning in the ruling of the 
Madras High Court and in Goberdhan 
Das v. Makundi Lal (6). It appears to 
us that the alteration in the Civil Pro- 
cedure Code has “been intentional and it 
is not by accident that O. XXI, r. 63 does 
not specify merely the rules which corres- 


' pond to ss, 280, 281 or 282 of the former 


Code. We consider that the intention of 
r. 63 is to include orders of summary 
rejection under the proviso to r. 58. It 
appears to us further that a person 
agains? whom an order of a summary 
rejection under the proviso to r. 58 has 
been passed would have his natural remedy 
by filinga suit for declaration in the 
Oivil Court. Such a suit undoubtedly 
comes under r. 63 and the period of 
limitation which would apply to such a 
suit isone year under Art. : 11 of the 
Limitation Act. The argument was addrese- 
ed tous that such asuit would be filed 
under the provisions of s. 42 of the 
Specific Relief Act but we do not con- 
sider that this argument is correct. _ 

On the.second point, namely, whether an 
order summarily rejecting an objection 
under the proviso to O. XXI, r.58 prevents 
the objector from raising the claim again 
inthe capacity of a defendant: it was 
argued that the effect of O, XXI, r, 63 and of 
Art. 11 of the Limitation Act would merely 
be to bar the remedy and that the objector 
would be debarred from taking any further 
part in execution proceedings, and if he did 
not bring. his suit within one year he 
would be debarred from bringing a decla- 
ratory suit. And it was argued that where 
in a case such asthe present the objector 
has come to occupy the positionof a 
defendant, the objector would not be 
debarred from pleading his claims to 
the property. No doubt on. general 
principles under s. 11 of the Ojyil 
Procedure Code for a matter to be res 
iudicata itemust have been heard and 
finally decided .by a Oomrt. But the 


(8) 44 End. Cas. 265; 45 C. 785; 93.C. W. N. 375. 
(9) 104 Ind, Cas. 289; A, I. R. 1927 Lah, 680. 
(10) 15 Ind, Cas, 083; 16 C, W. N. 882, . 
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language in O. XXI, r. 63 is different. That 
rule states that the result of the order 
is chat Subject to the result of any such 
suit the order “shall be conclusive in 
regard to theright which the objeetor 
claims to the property in dispute. We 
consider that the language in O. XXI, r. 
63 does bar the objector from raising 
again bis claims to the property even 
though he may have come to occupy the 
position of a defendant, otherwise we do 
not see what meaning is to be attached 
te the word “conclusive” in regard to 
the right which he claims to the property. 

For these reasons we dismiss the appeal 
with costs, 


R. L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Srconp Orvin, Appral No. 941 or 1926. 
February 18,1929. | 
Present :—Mr. Justice Mukerji and 
Mr. Justice Niamat Ullah. 
SAH RAMOHAND-—PrAaINTIFF—. 
APPELLANT 
versus 
PANNA LAL AND ANOTRER—DREFENDANTS 
— RESPONDENTS. ; 

Court-fee—Ordéer for additional Court-fee—Plaint- 
iff' right to reduce his claim. | d 

It is always open to a plaintiff or an appellant 
to reduce his claim and effect a saving of Oourt-fee 
if otherwise permissible. [p. 83, col. 2.] 

In a suit for redemption a decree was passed for 
redemption on payment of Rs. 27,000. A party 
appealing from a decree valued his appeal at 
Hs, 3,203-10-0. The Court ordered that the Court-fee 
payable on the appeal should be valued at Rs. 27,000. 
Before the expiry of the period within which Court- 
fee was payable, the appellant made an application 
stating that he withdrew his contest to the extent 
of Rs. 12,894 and paid Court-fee on the balance, viz., 
Rs. 14,106, The Court dismissed the application and 
the appeal: .. 

Held, that the application wae not one for revising 
the previous order of the Oourt but was one for 

_amendment of the vfluation, and the Court was not 
justiged in dismissing the appeal. [p. 83, cols, 1 & 2.] 
Second appeal from a decree of the 
District Judge, Agra, dated the 17 th Feb- 
ruary, 1926, confirming that of the Sub- 
_ordinate Judge, Agra, dated the 8th of 
September, 1925. ! M 
` Messrs. Iqbal Ahmad and U.'S. Bajpai, | 
for the Appellant. : 
Mr. N. P. Asthana,for the Respondents. 
JUDGMENT.-—This is an appeal from 
the decree dated the 17th of February 
1926, passed by the learned District Judge, 
Agra, purporting to dismiss the plaintiff 


s 


— 
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appellant's appeal before , him for non- 
payment of Oourt-fee within a time 
granted for deficieney -therein being made 
ood. - ee ; e 
à The plaintiff-appellant brought the suit 
out of which the present appeal has arisen 
for redemption of a mortgage without 


. payment of any amount, or in the alter- 


native on payment of Rs. 3,661. The 
Court of. firs& instance decreed the claim 
on payment of Rs. 27,000 within the usual 
period of grace, The plaintif appealed 
to the District Judge of Agra valuing 
his appeal at Rs. 3,203-10-0. By an order, 
dated the 7th January, 1926, the learned 
District Judge ruled that the Gourt-fee 
payablà on appeal should be caleulated 
on Rs. 27,000, which was held to be the 
valae of the appeal “before him, Three 
weeks’ time was allowed to the plaintiff 
to make good the deficiency. An exten- 
sion of two weeks was allowed subse- 
quently- Refore the expiry of the period 
within which deficiency in the Court-fee 
should have been made good an appli- 
cation was presented on behalf of the 


plaintiff-appellaut on the 9th of February, - 


1926, which declared that out of Rs. 27,00 
found to be due on the mortgage the 
plaintiff withdrew his contest to the ex- 
tent of Rs. 12,894 leaving Rs. 14,106 to 
which the appeal was confined.” The 
Oourt-fee on this sum amounted to Rs. 610 
of which Rs. 165 had already been ‘paid 
and Court-fee stamps of the value of the 
remaining Rs. 445 were put in. The appli- 
cation prayed "that the valuation of the 
appeal is fixed at Rs. 14,106, and notice 
be now issued to the opposite party." The 
learned District Judge did not give effect 
to the prayer contained in the application 
already referred to and dismissed the 
appeal by an order which runs thus: “I 
` do not see any reason to revise the order 
-of the 7th of January, 1926, and the rea- 
sons’ given appear unsound, As the period 
allowed for depostting thé extra OCourt- 
fee has elapsed (on llth February, 1926) 
and the extra Oourt-fee-has not been 
deposited, I dismiss the appeal in de- 
fault of complianee with the order." 
We are unable to agree with the lesrned 
District Judge that»the plaintiff's appli- 


cation, dated the 9ih of February, 1926, . 
was one praying for re-cqnsideration ofthe * 


order, dated the 7th of January, 1926. Ia 
substance it was one seeking to amend 


the valuation of appeal by foregoing part . 


of the claim made in the original memo- 
randum of appeal and, by confining it to 


. li e ' 
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“at Rs. 14,106” clearly shows what the 
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a lesser amount, viz, Rs. 14,108, It is 
always open to & plaintiff or an appellant 
to reduce his claim and effect a saving 
of -Court-fee if otherwise permissible. In 


‘so far as he submits to the decree appeal- 
ed against, it becomes final, and the appeal 


is limited to the amount in contest on 
which alone Court-fee need be paid. The 
prayer in the concluding part of the appli- 
dated the 9th of February, 1926, 
* that fhe valuation of the appeal be kak 
Oo = 
ject of tha plaintiff-appellant was. He 
would have been well-advised if conse- 
quential amendment in the memorandum 
of appeal were prayed “for, but the sub- 


. stance of what he desired is clearly borne 


out by the application. 


Having regard to the nature of the 


“application, dated the 9th of T'ebruary,. 


1926, above indicated, and to the fact that 
the requisite Oourt-fee was paid within 
the five weeks allowed by the ordgr, dated 
the 7th of January, 1926, we. are o opinion 
that. the learned District Judge was not 
justified in dismissing the appeal on the 
ground on whieh -he dismissed it. 

We, therefore, set-aside the decree of 
the learned District Judge appealed against 
and direct that the plaintiff-appellant’s 
appeal before him be heard and dis- 
posed of on the merits after the - formal 
amendment of the memorandum of appeal 
is made by him. SE MEE 

There is nothing t» show that the re- 
spondents opposed the application, dated 
the 9th of February, 1926, before the 


-learoed District Judge, though they con- 


tested the appeal before us, The 'appel- 
lant will, under the circumstances of the 
cass, receiva half of his costs in thia 
Oourt from the respondents, The costs 


in tha Court below will abide the 
result. : os 0$ : oe 
AU OS Decree sel, aside, 
K pe | 


ALLAHABAD HIGH COURT: - 
Sgconp Civin APPEAL No. 2273 gr 1925. 
: April 27,1928. `. 
Present: —Mr. Justice Sen and 
Mr. Justice Niamat. Ullah. 
ARJUN —PLAINTIFF—ÁPPELLANT 


bes ' versus : . 
MATHURA NATH AND OTHE48— . 
à "DmesNDANTS—BHRESPONDENTSÉ, * 


t - 
Evidence Act (I of 1872), s. 41,—Judgment in rem, 
definition of —4udgment relating to adoption, whether 
in rem. ; s 


i i 2 . 


T. e 
84 
e 
No judgment except that passed by a Court in 
the exercise of probate, matrimonial, admiralty or 
insolvency jurisdiction upon any matters indicated 
' ms, 4l of the Evidence Act can have the effect of 
a judgment in rem, Therefore, a judgment declaring 
the Validity or otherwise of the adoption of a Hindu 
is not a julgment in rem and is not binding on 
Persons who were not parties to the suit. 
Yarkalamma v. Anakala Naramma (1) and Kanhya 
Lall v. Radha Churn (2), referred to. 


Second appeal from a decree of: the 
Additional Subordinate Judge, " Muttra, 
reversing that of the Munsif. 

Mr. Narain Prasad Asthana, for the Ap- 
pellant. 

: Mr. Uma Shankay Bajpai. for the Respond- 
ents, ; 

JUDGMENT .—The relative position of 
the parties will appear from the following 
genealogical table:— 





POE 
f | | ) 
Gopal, Ohilua Satian. Tika 
defendant alias 
No. 1. Narain. 
f ; 
no ) 
Padam, - Roopa, Arjun, 
defendant defendant ` plaintiff, 
No. 3 NO, 4. 


The. property in controversy in this suit 
is a house which originally belonged to 
Poda. the common ancestor. Gopal is the 
own brother of Tika. Tika is the father 
of the plaintiff and of the defendants Nos. 
3 and 4, On the 6th of January, 1912, 
Gopal sold the house to Mathura Nathji, 
the defendant No. ?; and the latter has 
remained in possession of this property 
since the date of the sale. Tika died 
about 17 years ago. The present suit was 
instituted on the 14th of February, 1924, 
for the avoidance of the sale-deed and 
for recovery’ of the possession of a half 
share in the house on the allegation that 
Gopal was not competent during the 
minority of the plaintiff and his brothers 
:to transfer the property by sale to the 
defendant No. 2. |, 

The claim was resisted inter alia on 
the ground that Tika had been transplanted 
from his ‘natural family and had been 
: given in adoption to One Gordhan, the 
ematernal uncle of Tike. If that be so, 
Tikg and the sons of Tika including tht 
plaintiff could not have any claim to the 
house ip dispute. which wogid remain 
te property of Gopal .and his brothers, 
‘here isya concurrent finding of the two 
Oourts that amongst the Chaubes there 
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is a custom legalising the adoption of ^ 
a sister's son and in pursuance of the - 
said custom Tika was taken in adoption 
by Gordhan. This is a finding of fact 
which cannot be assailed in second appeal. 
But the learned Counsel for the appellant 
argues thatit was not opento the Courts 
below to arrive at this finding because of 
a judgment in Suit No. 156 of 1890 between 
Tika and Gordhan in which it was 
categorically held that Tika was not 
the adopted son of Gordhan. It is pleaded 
that the said judgment has the effect of 
& judgment inter omnes and is conclusive 
against the whole world ona question of 
status, Prior to the passing of the- Indian 
Evidence Act there was a cloud of 
controversy over fhe question whether 
a judgment determining the question of 
adoption was a judgment in rem. There 
were, however, two important pronounce- 
ments made, by one by Halloway, J. 
in Yarakalamma v. Anaka Naramma 
(1) where it was” decided that “a 
decision by a competent Court that a 
Hindu family was joint and undivided, 
or upon a question of legitimacy, adoption, 
partibility of property, rule of descent 
in a particular family, or upon any 
other question of the same nature in a 
guit inter partes,...is not a judgment in rem 
or binding upon  stranger,..ie, persons 
neither parties to the suit nor privies." 
This was quoted with approval and 
adopted by Peacook, O. J. in the well-known 
case of Kanhya Lall v. Radha Churn (3). 
The matter, however, has now been placed 
beyond the range of controversy by reason 
of the provisions of s. 41 of the Indian 
Evidence Act, No judgment, except that 
passed by a Court in the exercise of 
probate, matrimonial, admiralty or insol- 
vency jurisdiction, upon} any matters 
indicated in s., 41 of the ‘said Act, 
can have the effect of a judgment in rem. 
We hold, therefore, that there was 


nothing to preclude the learned Additional 


Subordinate Judge from going into the 
merits of the tuestion of facts raised in 
the case, namely, whether Tika was 
adopted by Gordhan. 

The various other pleas raised in the 
grounds of appeal have not been pressed, 

- There is no force in this appeal and 
it is dismissed with costs, : 

A. . Appeal dismissed. 
(1) 2 M. H. O. R. 276. - 

(2) 7 W. R. 338; B. L, R. Sup. Vol 662; 2 Ind * 
Jur, (N. s.) 229. 
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ALLAHABAD HIGH COURT. 
OrviL Revision No. 61 oF 1928. 
April 17, 1928. è 
Present:—Mr. Justice Dalal. . 

SHEO PAL SINGH—DzrENbANT— 
APPLICANT oa 


, A versus 
. DURGA.PRASADC-—PLAINTIFF—OPPOSITE 


ar | PARTY. . 
-`s Provincial Small Cause Court's Act (IX of 1887), 
Sch. II, Art. 31—'Swit for accounts, nature 'of —Swit 


for excess of value of goods supplied paid in advance 
Small Cause Court, jurisdiction of. 


A suit does not become, one for accounts simply, 
because accounts have to be taken before a balance 
due from the defendant to the plaintiff can be 
discovered. There cannot be in essence a suit for 
accounts unless the defendant is under a liability to 
render accdunts to the plaintiff. More properly a suit 
for accounts will be one where a preliminary decree 
for accounts will be necessary and it will be neces- 


sary for the Court to call upon the defendant to 
render accounts. f Y i 


A suit to recovera fixed amount in excess of the 
` value of the goods supplied by the defendant to the 
plaintiff for which he had paid in advance is nota suit 


for accounts and às, therefore, within the‘cognisance of 
a Court of Small Causes. 


Civil revision from an order of the Small 
Oause Court Judge, Oawnpore, dated the 
16th December, 1927. - 

Mr. K.N. Laghate for Messrs. N. Opadhiya 
and S. N. Verma, for the Applicant. 

.. Mr. S.N. Seth, for the Opposite Party. 

JUDG MENT.—The grounds of revision 
contained in the application are: f 

. (1).That the suit was not cognizable by 
the Court of Small Causes. : 

(2) That the Small Cause Court Judge 
had made so many slips in the record and 
the decision that he could not have brought 

' his mind to bear on the facts of the case. 
`- Various decisions were quoted before me. 
The suit was brought by a plaintiff to 
recover a fixed amount in excess of the 
‘value of the goods supplied by the defend- 
ant to him, and for which he had made pay- 
ments in advance. It was argued here that 
this was'a case for accountihg, and removed 
from the jurisdiction of the Court of Small 
Oauses under Art. 31,8ch II, Small . Cause 
. Courts Act. A suit foran account is re- 
moved from the jurisdiction of that’ Ogurt. 
The question is whether this is a suit for 
account. Most of the rulings referred to 
-` above deal with the particular facts of the 
‘case, The judgment of Mukerjee, J., in 
Kshetranath. Bhuiyja v."Kalidasi Dasi (1) 


* . - ` - e . iu 
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_ with the final judgment, 
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-accounts have to be taken before a balance 


due from the defendant to the plaintiff can . 
be discovered. This appears to be true, 
because otherwise every time. a Court has 
to make an addition or-subtraction the suit 
is turned into one of accounts and every 
money suit would be taken out of the 
cognizance of the Court of Small Causes. 
If there is a debt of Rs. 100ànd Rs. 50 
have been paid, the necessary arithmetical 
problem" will be involved of deducting 
Rs. 50 from Rs. 100 but for that reason the 
suit cannot be turned into one for accounts, 
A rule was laid down by the learned Judge 
that. there cannot be “in essence a suit for 
accounts by the plaintiff against the defend- 
ant unless the defendant is under a 
liability to render accounts to the - plaintiff. 
More properly a suit for accounts will -be 


-one. where-' a preliminary decree ‘for 


accounts "will be necessary, and it will be. 
necessary for the Oourt tocall upon the 
defendant to render accounts. The psesent 
suit is a suit for the recovery of money and 
prima facie one with which a Court ofSmall 
Causes- can deal In the present case it 
appears that every transaction between the 
parties was separately dealt with, -and the 
defendant became liable to re-pay the sum 
which he had received in excess of the price 
ultimately fetched by ‘any one consignment 
delivered by the defendant to the plaintiff. 
I think that cognizance was rightly teken 
by the lower Court. . | 
The defect is in the copy of the judgment 
and not in the proceedings of the trial . 
Court. The defendant absented' himself 


at first and that portion ofthe order has 


been amalgamated wrongly in -the copy 
Subsequently the 
defendant did put in an appearance, and a 
proceeding was recorded on 16th December 
that iheonly point in dispute between the 
parties was whether the plaintiff had or had 
not paid Rs. 578-10-9 to the defendant for a 
particular consignment on 23rd December, .- 


"1929. Thisis the matter referred to in issue 


deals withthe matter more, generally than - 


will be foumd in-most of the other rulings. 
According to the learned Judge a suit does 
, not become one for accounts simply because 


(1) 41 Ind, Qas, 929; 27 Q. L. J, 96; 310. W, N, 784, 


No.1 where the word*'interest" is wrongly 
written for “defendant” by the copyist. The 
issue: properly was whether the defendant 
was paid Rs. 578-10-9 on 23rd Detember, 
1925, and thereply of the Court which 
amounted to a finding of fact was that.the 
defendant was so paid. No argument 
against sucha finding can be- heard -.in 
revision. Thelower Court has dealt with 
the case properly, and there is no reason to 
believe that the Judge did not.bring his 


“mind to bear.on the issues arising in the ° 


case before him. 
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I dismiss the application in revision with opinion that question does not arise in 


costs. - 


B.L. 


Application dismissed. 
: i 


! 


ALLAHABAD HIGH COURT. 

^ Orvit Revision No. 57 oF 1928, 

April 17, 1928. © 
Present: —Mr. Justice Dalal. 
KRISHNA RAM AND oTHERS— 
DEFENDANTS—À PPELLANTS 

. versus * 
BAGOHOHOO LAL--PrarwTIFF— 
RESPONDENT. . 
Civil Procedure Code (Act V of 1908), ss. 82, 58— 
Hindu Law—Joint family—Debts--Suits against 
father. and sons of deceased—Form of decree— 
. Liability of joint family property, proper stage for 
determiging. 


In a suit by a creditor against the father and the 
sons of the deceased: debtor on the ground that the 
defendants formed a joint Hindu’ family with the 
deceased, where the Court does not’ give any finding 
asto whether the debt was or-was not incurred on 
behalf of the family but all that the Oourt finds 
is that the debt was not tainted with immorality, 
the proper course for the Court isto pass a decree 
in terms of s. 52, Civil Procedure Code, against the 
sons and to leave it to the execution department to 
decide whether the joint family property is auch 
as would be liableunder the Hindu Law for the 
payment of the deceased's debt. : 


. Oivil revision from an order of the 
Judge, Small Cause Court, Allahabad, 
Mr, KE. N. Katju, for the Appli- 
cants, : . à 
‘Messrs. Kamlakant Verma and Baijnath 
Sahai, for the Opposite Party. 
JUDGMENT.—The plaintiff sued the 
father and sons of his deceased debtor 
on foot-of a promissory note. It is admitted 
that-Vishnu Ram debtor and the defendants 
were members of a joint Hindu family. 
The learned Judge has not decided that 
the debt was incurred on. behalf of the 
family by Vishnu « Ram for the benefit 
.of the family. He has, however, held 
that the debt was not tainted with 
"immorality, so it would be the pious 
“duty ofthe sons to pay it. The father, 
however, cannot be heid liable. A decree 
in terms: of s. 52 of the Code of Oivil 
Procedure may be passed, against ethe 
BOn8. 2 Nag 
e A questibn was raised én this Court 
whether liability such as "is enunciated 
in s. 453 would arise out of a joint 
family property in the  hands.of the 
minor..sons to pay the debt. In my 


origina] proceedings prior to the passing 
of the decree. A decree may be passed 
under | the provisions of s. 52, and 
it wil be for the execution department to 
decide whether the joint family property 
is such as would be liable under the 
Hindu Law for the payment of the debt 
of a deceased ancestor. 

I set aside the decree of the trial 
Court and pass a decree against Lallu and 
Bachchoo, defendants, under the guardi- 
anship of Krishna Ram, for the payment 
of the sum .claimed in the plaint as légal 

. representatives of Vishnu Ram out of the 
property of the déceased. The .question 
whether the joint family property in their 
hands. - would be liable under s. 53 
for the payment of the debt is & question 


that is kept pending to be decided in the -_ 


execution department. - 
Parties shall bear their own costs here. 
In the trial Court the plaintiff will recover 
his costs, which will be included in the 
decree, from the defendants Lallu and 
Bachehoo minors. 
Bong =- Application allowed. 


. ALLAHABAD HIGH COURT. 
Exgoution Second Civin APeraL. No. 15 
à of 1927. 
February 6, 1928. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. ' 
SACHITANAND TIWARI—APPLIOANT 
—APPELLANT i 
versus < 
RADHAPAT PATHAK OPPOSITE 
PARIY— RESPONDENT. 


Civil Procedures Code (Act V of 1908); s. 47— 


Decree not passed against particular defendant— . 


Defendant whether party to sutt—Objection in execu- 
tion by such defendant difmissed—A ppeal, competency 
of—Transfer of Property. AGE (IV of 1882), s. 58—' 


Traasaction with intent to defeat or delay ereditor— - 


Creditor's option to acceptor avoid such transaction 
-—Creditor suing transferor and transferee—Appro- 
bation of transaction—Subsequent reprobation not 
permissible. i 

Where the Court while delivering the final judg- 
ment and decreeing a suit declares that à particular 
defendant is exempted because no relief is claimed 
against him, the, suit against him must be deemed 
to have been dismissed within thes meaning of the 
Explanation to s.47, Civil Procedure Code, and any 
order passed on objection by such party during 
execution proceedings is appealable under that. 
section. [p. 87, col. 2; p. 88, col, 1.] 
Z Data Din v. Nanku (1), followed. . ' 

Raja Ram v, Chifidammi Lal (2), distinguished, 


^ 
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Under s. 53, Transfer of Property Act, à transfer 
with intent to defeat or delay a creditor is voidable 
at the option of the person defeated or delayed. 
When such a person becomes aware of the &ransaction 
which he has an option to avoid, he must not affirm 
it expressly- or do any act which amounts to an 
affirmation of the transaction so as to destroy his 
right of avoiding it. 
accepting the transaction or of avoiding it. Once he 
has decided to do one thing he loses the other 
option and cannot be allowed to reprobate what he 
has approbated. Therefore, where a plaintiff sues his 
debtor,- the donor, for recovery of his money and also 
impleads as defendants the debtor’s donees on 
account of their getting the debtor's property by 
way of gift, the plaintiff must be deemed to have 
approbated the gift and he cannot be subsequently 
allowed the option of avoiding it under s. 53 of the 
Transfer of Property Act. fp. 88, col. 1] 

Execution second appeal from a decree 
of the District Judge, Ghazipur. 

Messrs. [aribans Sahaiand A. P. Pandey, 
for the Appellant. * 

Mr. Uma Shankar Bajpai, for the Re- 
spondent. 


JUDGMENT.—This is an appeal by 
one of the ebjectors arising out of an exe- 
cution proceeding. It appears that a 
certain amount of money was due to the 
plaintiff-decree-holder from defendant No. 1 
onasarkhat. Subsequently the debtorexecut- 
ed a deed of gift of his immoveable property 
in favour of defendants Nos. 2 to 7. After 
this, in October, 1924, the creditor brought a 
suit to recover the amount due on the 
sarkhat,in which he impleaded not only 
his original debtor but all the donees also. 
As there was no charge on any property he, 
of course, could not claim a decree for sale 
or any other consequential relief as regards 
any immoveable property of the debtor. But 


the plaintiff in his plaint stated that defend- 


ant No. 1 had made a gift of all his property 
in favour of the other defendants on whom 
the debt was binding and who had, there- 
fore, been impleaded. The relief which 
he actually claimed was that his claim 
should be decreed againgt the defendant". 
All the defendants were absent and the 
Court held that the plaintiff had only 
claimed relief against defendant No. 1 and 
not the other defendants. It accordingly 
decreed the claim for money against de- 
fendant No.1, but ordered that “the other 
defendants should be exempted.” In the 
. deeree which was prepared these exempted 
persons, were shown in the array of the 
defendants, but theorder exempting them 
` was incorporated in this decree. Neither 
party appealed and that decree became 
nal. à 


The plaintiff proceeded to execute the | 


decree by attaching the gifted property. 


9, 
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He has the election of either ` 
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Itewas to this attachment that the ob- 
jection was raised by the donees. They 
were met with the reply that the transfer 
in their favour was a gratuitous transfer 
with intent to defeat, or delay the creditor 
and was accordingly voidable at his option 
under 8.53; Transfer of Property Act. The 
Exeeution Court held that the objection 
was well-founded and allowed it. The lower 
Appellate Court has: come to the contrary 
conelusion holding that the decree-holder 
was not Jebarred from raising the question 
that the legal gift was voidable under 
s. 53, Transfer of Property Act. One of the 
objectors has appealed to this Court. F 

The learned Advocate for the appellant 
has first contended that the objection fell 
under O. XXI, r. 58, Civil Procedure Code, 
and not under e. 47, and that, therefore, no 
appeallay to the lower Appellate Court. 
Tha contention is that the order of the 
original Oourt exempting the defendants 
amounted to directing that their names 
should be struck off from the record, and 
that accordingly they ceased to be parties 
to the suit and must be treated as strangers 
who were objecting to the attachment. I. 
this contention were correct, the Appellate 
Court would have no jurisdietian to hear 
the appeal. In our opinion, however, this 
contention cannot prevail. No doubt, the 
word “exempted” used by the original 
Oourt was an ambiguous word and its use 
was unfortunate. The Court should have 
bean more exact in its language and should 
have either said that the suit was dismiss- 
ed against the defendants or. should have 
ordered that they should be exempted 
from the suit and their names should: be 
struck off from the record. It was not a 
ease where the plaintiff himself had 
requested the Court to exempt these de- 
fendants. The Court itself when it came 
to deliver judgment was of ,opinion that 
as no relief was claimed against them the 
suit could not be decreed against them. 

In our opinion the effect of the order 
was to dismiss the suit as against these 
defendants. There” was asimilar unhappy 
useof the word “exempted” in the case 
which came up for coneideratiofi in Data 
Din v. Nanku (1). The Bench he]d that the 
expression was: an inaccurate expression, 
but thé operation of it was to dismiss the 
uit as against the particular defendant; 

he subsequent case of Raja Ram w.Ch- 
hadammi Lal (2) is not in, point because : 

“1) 47 Ind. Gas. 864; 16 A. L. J. 752. * 

i9) 95 Ind. Cas, 147; 48 


A.i574; A. I. R. 1028 
Al. 475. : ° ; 
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there the effect of s. 47 was avoided by the 
“circumstance that the plaintiff in the 
subsequent suit was seeking to challenge 
the validity of the decree itself. The 
Explanation to s. 47 added to the new 
Oode makes it clear that a defendant 
‘against whonia suit has been dismissed is 
a party to the suit forthe purposes of the 
execution, discharge or satisfaction of the 
decree. We must, therefore, hold that 
defendants Nos.2 to 7 against whem the 
‘suit stood dismiesed, remained parties, and 
that, therefore, their objection falls under 
8. 47, Civil Procedure Code, with the result 
that an appeal lies to the lower Appellate 


Courtand a second appeal lies to this- 


Court. 

The next point urged on behalf ofthe 
appellant was that, inasmuch as no relief 
was claimed by the plaintiff in the suit 
itself for avoiding this.gift, the matter is 
barred by O.II,r. 2, or by the principle of 
res judicata. The third point is that an 
Executton Court cannot under O. XXI, r. 
61, go into the question of the transaction 
being voidable or not, and the last point 
urged is that in any case the plaintiff has 
losthis right to exercise the option. In 
the view which we take of the. last point it 
is.not necessary to consider the other 
pon ations urged on behalf of the appel- 

ant. 

Under s. 53, Transfer of Property Act, a. 
. transfer with intent to defeat or delay a 

creditor is *voidable at the option" of the 
person so defeated or delayed, When such a 
person begomes aware of the transaction 
which he has an option to avoid, he must 
not affirm it expressly or do any act which 
amounts to an affirmation of the transaction 
soasto destroy his right of avoiding it. 
Hehas the election of either accepting 
the transaction or of avoiding it. Oncehe 
has decided jo do one thing heloses the 
. other option, and cannot be allowed to 
reprobate what he has approbated. 

When the present plaintiff instituted his 
suit headmitted the validity of the deed 
of giftin favour of the defendants and in 
faet went on to allege that the entire proper- 
ty belongihg to his debtor had been trans- 
ferred, with the result that the debt was 
binding on the transferees and. it was on 

¿Account of their obligation to pay this debt 


that they were impleaded in the suit. The 


lower Appellate Court has not £ppreciated 
the nature of the claim, and hag remarked 
that the*bad drafting of theeclaim was 
responsible for the middle and the plaintiff 
had in fgct no business to implead the 
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donees in the formersuit. But 8.198, Transfer 
‘of Property Act, makes a universal donee; 
to whom the entire property of the donor has 


“been gifted, liable for all the debts due by 
-the donorat the timeof the giftto the extent 


of the property comprised therein. Reading 


the allegations contained in the plaint and 
thereasons given for impleading the other 


defendants there is no doubt that the 
plaintiff intended to claim the relief to 


‘which he was entitled under s. 128, Transfer 


of Property Act, though that section was not 
expressly mentioned. It might have been 
his misfortune that the Court thought that 


‘no relief had been claimed against the other 


defendants asthe word “defendant” was used 
in the singular, The plaintiff did not appeal 
from thedeeree. The effect of that _pro- 
ceeding undoubtedly was that the plaintiff 
affirmed the validity of the deed of gift in 
favour of the defendants,and indeed sought 
to claim relief against them on the strength - 
of the gift. Inthe plaint heat no place 
suggested that it was avoidable transac- 
tion which he had a right to avoid and 
which he intended to avoid. It might be 
said that he was not bound toask fora | 
declaration in that suit, but he ought to 
haveat least made it clear that he was 
reserving his right of avoiding such a 
transaction in future. His attitudeat that 
time was that the gift was valid and that 
the defendants were liable for the debt on 
account of such gift. In view of this 
circumstance we are of opinion that the 
plaintiff cannot now be allowed to go back 
upon his former position and to assert that 
the deed of gift in favour of the defendants 
was not in fact valid, but that it was 
voidable and has since been avoided by 
him. Without taking up this new posi- 
tion, wholly contrary to the former position, 
he cannot proceed to attach this property 
and seek to sell it. He must be deemed 
to have elected to accept the gift, and his 
option to avoid itis accordingly lost. We 
are, therefore, of opiniop that the deeree- 
holder's application ° for execution by at- 
tachment of the property should failon this 
last-mentioned ground. 

The result, therefore, is that this appeal 
is allowed, the decree of the lower Appel- 
late Court set aside and the order of the 
Execution Court restored with costs in all 
Courts including in this Oourt fees on the 
higher scale, $ 


R. L. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPBAL No. 67 oF 1927. 
- December 10, 1828. 
- Present:—Mr. Justice Sen and 
. Mr. Justice Niamat Ullah. 
Babu RADHEY SHIYAM—DEFENDANT 
—APPELLANT 
. versus 
MEWA LAL AND ANOTHER— PLAINTIFFS 
: —RE3PONDENTS. ] 
U. P. Excise Act (IV of 1910), ss. 40, 41—Exeise 
Rules, rr. 80, 82, 86 —Liquor contract—Licensee enter- 
ing into partnership -with stranger—Legality of 
partnership—Contract Act (IX of 1872), s. 23.—In- 
terpretation of Statutes—Penal law, construction of. 
An agreement between a liquor.contractor and a 
third person whereby, in consideration ofthe money 
contributed by the latter, the former agrees to give 
him  certaüt- benefits in the share of the 
profits arising from the business, and the latter 
also takes upon himself the liability arising from 
losses does not amount to 2 tfhnsfer or sub-lease 
of the liquor contract within the meaning of the 
rules made under the U. P. Excise Aot, and does 
not contravene the provisions of s.23 of the Contract 
Act. 
Shiam Bihari Lalev. Malhi (1), followed. 
Hormasji Motabhai v. Pestanjt Dhanjibhai (2), dis- 
tinguished. j 
A penal law should be strictly construed and 
should be interpreted generously in favour of the 
subject; 
Second appeal froma decree of the Dis- 
trict Judge, Allahabad, dated the 16th of 


September, 1926. 
Mr. Mushtaq Ahmad, for the Appellant. 
Mr. Kamlakant Verma, for the Respond- 


ents. 

JUDGMENT.—This is a defendant's 
appeal in a suit for accounts instituted by 
Mewa Laland Radhey Lal, the two sons 
of Lala Bharathji against Babu Radhey 
Shiam. The defendant held a liquor con- 
tract from the Goveroment for a period 
from the Istof April, 1922, to the 3lst of 
March, 1923, The license was issued solely 
and exclusively to Radhey Shiam. Tha 
plaintiff came into Court with the al- 
legation that Radhey Shiam, the defendant, 
had taken Bharathji into partnership with 
him, in the matter* of profits and losses 
relating to the liquor shom that a profit 
of about Rs, 2,000 had been made in the 
said business in which the share of Bharath- 
ji eame to half, and that Bharathji had 
received only Rs. 850 on account of his 
‘share. The suit was for the recovery of 
the amount due to Bharathji during the 
continuance of the contract. 

A variety of pleas were taken in defence; 
but we are concefned only with one of them. 
It was pleaded that the contract entered 
inte between Radhey Shiam and the plaint- 
iff's father contravened the provisions of 


RADHEY SHIYAM 9, MEWA Lal. 
s. 23 gf the Indian Contract Act and. that 
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no claim under the said contract was 
enforceable by the sons of Bharathji. It 
is contended that the partnership with 
Bharathji amounted to a transfer or a sub- 
lease of the license and, as the license 
was purely personal to the grantee, the 
transferee or the sub-lessee or his legal 
representatives could not enforce a claim 
for the recovery of any benefit under such 
an agreement. Reliancé was placed upon 
acertain number of rules contained in the 
Excise Manuel of the United Provinces, 
These rules were manifestly made in ac- 
cordance with the provisions of ss. 40 and 
41 ofthe United Provinces Excise Act 
(IV of 1910) which havé the force 
of law. It does not appear to us, however, 
that in admitting the plaintiff's father into 
the benefits or into the obligations relating 
to the profits and losses of the business 
the defendant in any“ way transgressed 
against rules 80, 82 and 86 of the 
Excise Manual. Theserules provide that 
the licenses issued to liquor contractors 
are personal ‘and that transfers and sub- 
leases of these contracts are not permits 
ted except with the sanction of the Ool- 
lector. Where an agreement is entered 
into between the licensee and a third 
person in consideration of money, contri- 
buted by the latter, and the former agrees 
to give him certain benefits in the share 
ofthe profits arising from the business 
and the latter also takes upon himself 
the liability arising from losses accruing 
from the said business, itcannot be said 
that the transaction amounts to a transfer 
or sub-laase of the liquor contract. It has 
been held in Shiam Bihari Lal v. Malhi (1) 
that where a plaintiff in lieu of a 
pecuniary consideration enters into @ con- 
tract with the defendant who had obtained 
a license relating to sale of contracts and 
if thera was profit, the plaintiff was to get 
a certain percentage out of it and in case 
of loss he was to share the liability with 
the licenses, the contract did not consti- 
tute a transfer or asub-lease by the licensee 
and was not illegal as being in violation 
of r. 82 made under the Excise Act. We 
are entirely in accord with this view, and 
we donot think that the agreement which 
is sought to be enforced by the present 
suit contravenes the provisions of s. 23 of 
the Iadian Contract Act. : 

A penal law Mas to be strictly construed’ 
and should be <dnterpreted generously in 
favour of the subject. s 

(1) 38 Ind, Oas, 178; 14 A, I4 J. 1035; 39 A. 107. 
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Hormasji Mota Bhai vw. Pestanji Dhanji- 
bhai (2). This was a decision with refer- 
ence to s.45 of Act V of 1878 under the 
Bombay Abkari Act. It has not been 
_shown that the provision of the United Pro- 
vinces Excise Act is pari passu with s.45 
of. the Bombay Abkari Act, Moreover, we 
have not been shown that the restrictions 


. placed under the Bombay Act have been 


adopted in the license issued “under the 
United Provinces Excise Act. 

We consider that this appealis with 
out force. We dismiss it with costs. 

A ; Appeal dismissed. 
(2) 12 A, 422, " 


» ALLAHABAD HIGH COURT, 
Secon OIVIL APPEAL No. 461 or 1926, 
February 13, 1929. 

"^ Present :—Mr. Justice Ashworth and 
Mr. Justice Sen. < 
Musammat ASGHARI BEGAM AND 
OTHERS—DEFENDANTS—APPELLANTS 
versus 
MAULA BAKHSH-PLAINTIFF— 
; RESPONDENT. 
. Transfer of Property Act (IV ‘of 1882), s.10— 
Transfer of property—Condition restraining aliena- 
tion to any person other than grantor, validity of. 

A condition in a transfer of immoveable property 
restraining the transferee from parting with or dis- 
posing ‘of that property to any person other than the 
grantor is a condition absolutely restraining the 
transferee from parting with or disposing of hig 
jnterest inthe property, within the meaning ofs, 10 
of the Transfer of Property Act, and is void. 

Second appeal from a decree of the 
Third Additional Subordinate Judge, Ali- 
garh, dated the 5th of December, 1925. 

Mr. Pinna Lal, for the Appellants. 

Mr, Mukhtar Ahmad, for the Respond- 


ent. < 
JUDGMENT.—This second appeal 
arises out of a subt brought by the plaint- 
iff-respondent for sale of a certain property 
on the basis of amortgage. The mortgage 
was ‘in respect of two kinds of property; one 
was land and the other was a certain money 
charge created on dher property. It is 
with the latter only that we have to deal 
with in this second appeal. ° 
The question is solely one of interpreta- 
tion, of a°certain deed. This deed was 
executed by one Kishori Pal, a zemindar, 
in: favour of two minor children in consi- 
deration of the mother of these children 
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Reliance is placed upon the case of 
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having given up her rights to claim an ex- 
proprietary tenancy. 

The important portions of the deed are 
88 follows :—' Therefore in consideration 
of therelinquishment of their ex-proprie- 
tary rights Rs. 150 a year for maintenance 
in favour of Mohammad Abdul Hafiz Khan 
and Mohammad Abdul Aziz Khan minor 
sons ofMussammat Aliunnissa, daughter of 
Ohoudhri Mohammad Hidayat Ali Khan de- 
ceased resident of Kasba Balram have been 
fixed forever and after them to their des- 
cendants and successors-in-interest genera- 
tion after generation and womb after 
womb." This is followed later on by the 
following provision :—“ The minors during 
their minority or after attainihg majority 
shall haveright to transfer this fixed 
maintenance tc meat any time but they 
shall have no right of transfer in favour 
of a stranger (shaksh gair)". 

Now the first question is whether these 
two clauses are repugnant and irreconcil- 
able. We agree that they can be reconcil- 
ed by supposing that it was the intention 
of the grantor that the minors during their 
lifetime should have no right to transfer 
the charge or annuity, but that after their 
lifetime their descendants should have 
such a right. 

The second question, however, is whe- 


- ther the subsequent clause was void under 


s. 10 of the Transfer of Property Act. 
Here we fnd that a charge on land is . 
transferred subject to a condition restrain- . 
ing the transferees from parting with 
or disposing of that interest to any person 
other than the grantor. This clearly 
amounts to an absolute restriction on 
his right of transfer, The provision that 
the grantees may transfer back to the 
grantor has no effect. It would be the 
same if the deed provided that on 
transfer by the grantees the grant should 
be at an end, 

It is true that we have to look at 
the substance and not the form. But 
this deed clearly indicates that the minor 
grantees should have an unfettered right 
to the charge. The deed gives that 
right, bub it cuts it down by the later 
clause, This is exactly what we conceive 
8. 10 of the Transfer of Property. 
Act was designed to obviate: No decision 
exactly on all fours with this case hag 
been shown to us, but theme are numerous 
decisions which justify it being held 
that such a restriction of a grant as, is 
made by the second clause in this 
deed would be construed as a “condition 
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or limitation absolutely restraining 
the’ transferee from parting with or 
disposing of his interest in the property.” 
“His interest" means interest conferred 
by the earlier portion of the deed. 

For the above reasons we hold that 


the decision of the lower Court was correct . 


and we dismiss this appeal with costs. 
å.. - Appeal dismissed. 
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In the case of mortgages effected prior to the com- 
ing into force of the Transfer of Property Act the rules 
of the said Act may be held to hold good if there 

. is nothing to show that any rules in conflict with 
the rules ofthe said Act applied to them at that 
time. [p. 92, col. 2. 

The principle on which s. 51, Transfer of Property 
Act is based is one of equity and rules of equity 
can have no application where there are clear rules 
of Statute. Therefore, the law rglating to compensa- 
tion for improvements effacted by a mortgagee in 
possession is goverr&d by 8.63 and not bys. 51 of 
the Transfer of Property Aet. JP 93, eol, 1.] 

From the mere fact that a mortgagee by condi- 
tional sale has spent money over the property, it is 
impossible to drawan inference that he acted’ in 
good faith and that he believed that he was 

. absolutely entitled to the property. [p. 94, col. 2.] 
_A mortgagee by conditional sale cannot acquire a 
title to the property without going through certain 
formalities. Therefore, ifhe assumes on the, expiry 
ofthe term ôf the mortgage that he has become the 
absolute owner of the property, he cannot be said 
to have believgd in good faith tat he wae absolutely 

entitled to it. [p. 93, col. 1.] 
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JUDGMBNT.—This second appeal 
arises out of asuit for redemption and is 
“on behalf of the principal defendants, the 
mortgagees. There were many defendants, 
out of whom defendants Nos.1 to 9 are 
parties as the legal representatives of the 
mortgagegs. They, have acquired 
the rights of the mortgagors in a fractional 
share. in the mortgaged property. The 

represent the mortgagors’ 
‘interest in a fractional share. and the 
remaining defendants represent the mort- 
* gagors’ interest in the balance of the 
property. The plaintiffs’ share in the 
mortgaged property has been found to 
be, roughly, seven-sixteenths, . 

The mortgage wag made in 1859 : and 
was in respect of a piece of land with 
a katcha house over it. The amount of 
the mortgage-money was Rs. 400. The 
principal amount’ was to be paid within ' 
two-end-half years and in default of pay- 


- ment the mortgagees were to be treated . 


as tha owners of the property. In other 
orum the mortgage was one by conditional 
sale. 

The suit was instituted almost at the. 
end of 60 years fromthe due date. It 
was resisted on the ground that the defend- 
ants had spent a large amount of money 
on building on the land and the plaintifis 
could not succeed without paying com- 
pensation for the improvements made. 
The Court of first instance decreed the 
suit for the share fohnd by it as dueto 
the plaintifis on payment of a proportionate 
portion of the original mortgage-money. 
There was an appeal and the learned 
Subordinate Judge who heard the appeal 
in the first instance remanded the suit 
to the Oourt of first instance for an 
estimate of "the value of the improvements 
proportionate to the share of the plaintiffs," 
The learned Judge was of opinion that 
the plaintiffs were bound either to pay 
their proportionate share of the improve- 
“ments or to sell their own interest in the 
mortgaged property. He was ọf° opinion . 
that 8.51, Transfer of Property “Act, was 
applicable to the case. The remand was, 
by a subsequent order, to be treated as 
che under @. XLI,r. 25, Civil Procedure 
Code. The learned Munsif recorded a 
"finding and, then, the case’ was re-heand 
by the successor-in-office of the Subordinate 
Judge who kad heard that appeal in the 
first instance. The second officer found, 


a 

$2 
agreeing with the Court of first instance, 
that the entira value of the buildings 
that stood on the land was Rs. 8,000, 1t 
was found-asa fact that the mud building 
that stood onthe site at the date of the mort- 
gage felldown shortly after the mortgage, 
and the mortgagees built on the site at 
the expenge of the amount already ‘men- 
tioned. On this finding the learned Subordi- 
nate Judge passed an elaborate decree the 
main feature of which was that defendants 
Nos. 1 to 9 were to receive, besides a 
proportionate amount of the mortgage- 
money, a sum of Rs. 3,799-5-6. In case the 
plaintifis failed to pay the said amount of 
Re. 3,000 odd, being the amount of com- 
pensation, the defendants were to pay a, 
sum of Re. 5,000 odd to the plaintiffs as the 
price of the share of the plaintiffs in the 
site. The decree further directed that in 
the case of the mortgagees failing to pay 
certain other rules.would apply. These 
rules related to payment of rent and other 
matters. 

The parties are dissatisfied with the 
decree passed by the learned Subordinate 
Judge and while the defendants have 
appealed the plaintiffs have filed cross ob- 
jeetions. 

The plaintiffs’ case in this Court is that 
B8, 51, Transfer of Property Act, did not 
apply to the circumstances of the case and 
thatthere was no evidence to prove the 
good faith and belief of the mortgagees as 
found by the lower Appellate Court. Their 
contention is that they should not be called 
upon fo pay anything for the improve- 
ments. . - 

The defendants’ case is that the Court 
below should have directed the plaintiffs to 
sell their share of the site to the defend- 
ants and that the order which directed 
the plaintiffs to pay for the improvements 
was wrong. it was further urged, in the 
course of the argument, that, in any case, 
the defendants may be allowed to remove 
the materials from the site. | 

The main guestion that has been argued 
in the appeal and -in the cross-objection 
was whether s.51, Transfer of Property Act, 
had any application tothe case, and if not, 
what ahóuld be the nature of the order to be 
passed by the Court. 


On behalf of the deféndants the case in 
Rahamatullah Beg v. Yusuf AU (1) and the 
English case of Henderson y. Astwood2) 
have been relied on. Another case decided 


* (1) 16 5nd. Cas, 635; 10 A. L. J. 127 
2) (1894) 4. C. 150; 6 R. 450. 
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by a single Judge of the Lahore Ohief 
Court, Ram Kaur v. Partab Singh (3), haa 
also been produced as authority in the 
ease. «Before we proceed to examine these 
cases and the cases cited on behalf of the 
plaintiffs, it will be necessary to examine 
the Statute itself, 

It will be remembered that the Transfer 
of Property Act was not in force at the 
date of the mortgage. The questions that 
we have to deal with are questions of sub- 
stantive law and are not merely matters of 
procedure, It cannot, therefore, be urged 
that the rights of the parties can very well 

* be regulated by the provisions of the Trans- 
fer of Property Act, which came into force 
many years after the mortgage., On the 
other hand, we have not been shown any rule 
of law that prevailed in the year 1859, nor 
has it been established that whatever was 
the rule of law that prevailed in 1859 it 
wasin conflict with the present day law. 
In the absence of any direct guide as to 
therule of law that prevailed in 1859, it 
will be safe to accept the rules prevailing at 
the present day, asa sure guide. . 

Section 51, Transfer of Property Act, is 
to be found in Ohap, XI of the Act which 
deals with general principles. It has not 
found place in Ohap. IV- which deals with 
mortgages, Section 63, Transfer of Pro- 
perty Act, deals with cases like the one 
before us. Under s. 63, when a mortgaged 
property receives an accession and that 
accession is acquired at the expense 
of the mortgagee, certain rights 
and liabilities follow. We find, therefore, 
that a specific rule of law has been enacted 
for the purposes of guiding the Oourts 
where the mortgagor and the mortgagee 
are concerned. Only when special rules 
are not available it would be necessary to 
fall back on general rules. In this view, 

-s, 51, Transfer of Property Act, should have 
no application to the present case. Section 
51 reads ss follows: 

. "When the transferee ef an immoveable 
property makes an «improvement on the 
property, believing in good faith that he is 
abselutely entitled thereto, and he is 
subsequently evicted therefrom by any 
person having a better title, the transferee 
has a right to require the person causing the 
eviction............ x ] i 

It appears to us that this language was 
never meant to apply to a case of a mort- 
gagor and a mortgagee, In this case the 
mortgagee obtained possession of the pro- 


(3) 51 Ind, Cas. 689; 58 P. R. 1919.. 
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perty not ag a person who was absolutely 
entitled to it, but ag a person whos was 


entitled to hold possession, temporarily, _ 
namely, till his mortgage money was paid. 


It isargued that the condition, that after 


the lapse of two-and-half years, if the 


mortgage-money was not paid, the mort- 
gagee would be entitled absolutely to the 
property was a provision which fell within 


the purview of s. 51, Transfer of Property: 


Act. We cannot agree with. this conten- 
tion. The mortgagee obtained the property 
under certain defined conditions. The law 
in 1859 was as clear as it is to-day. The 
mortgagee by conditional sale could not 
acquire a'title to the property without 
going through certain formalities, : It can- 
not, therefore, be said that,if he assumed, 
‘on the expiry of the term of the mortgage, 
that hehad become the absolute owner of 
the property, he believed in good faith that 
he was absolutely entitled to the property. 


Weshall considér presently how far the find- - 


ing of good faith arrived at by the Court be- 
lowis bindingon us. For the present it is 
sufficient to say that it is impossible to 
apply the rulecontained ins 51 to the case 
of the mortgagee. The principle on which 
8. 51 is based is one of equity. and rules of 
equity can have no.applieation where there 
are clear rules of Statute. The case of 
Beni Ram v. Kundan Lal (4) may be cited 
as, to some extent at least, appropriate. In 
that case there was a lease for aterm and 
the lessees, after a few years, began to 


construct valuable buildings on the land.’ 


The question arose whether, after the 
expiry of theterm of the lease, the lessor 
could recover the property. It was found 
that the lessor knew perfectly well that the 


defendants were using the property for 


erecting permanent structures, The Courts 
in- India were of opinion that in the 


circumstances of the case the-lessor could. 


notrecover and thgt he was estopped by 
the principle of acquiescence. Their 
Lordships of the Privy Council had no 
hesitation in setting aside the decreés passed 
by the Courts in India and in holding 
that when the parties knew perfectly well 
the terms on which they held no question of 
acquiescencé could arise. The terms there 
were in writing and the parties were bound 
by those terms, The same principle 
applies to this caso.. The mortgagee took 
‘the property under certain terms which 
‘were well defined and he should not: be 
-allowed to say that he misunderstood 


(4) 21 A. 496; 26 I. A.58; 3 C, W. N. 502; .1 Bom. L. 
R 400; 7 Sar. P. O, J. 523 (P. O.) ° 9° = 4 
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the terms of the mortgage and believed . 


that he was the absolute owner of the pro- 
perty. EN me : 

The casé of Rahamatullah Beg v. Yusuf 
Ali (1), followed the English» case of 
Shepard "v. Jones (5b) This English case 
was approved by the House of Lords in 
Henderson v. Astwood (2). These cases 
have no application whatsoever to the facts 
ofthe present’ ease. Those were cases in 


which the mortgagee had lawfully exercised | 


his right of sale given to him by the, mort- 
gages. Having exercised theright of sale 
he was bound to account for the sale- 
proceeds. | He had to hand over the balance: 
of the sale-proceeds to the mortgagor. The 
question was whether, in accounting for the 
sale- proceeds, he was entitled to. be credited 
with the money he had: spent on the im- 
provement of the property. It was said, 
and if we may say ‘so with respect, it was 
rightly said, that he was. Suppose, for the 
sake of example, that the mortgagee spent 
‘Rs. 1,500 in adding two rooms tothe mort- 
gaged premises. Ifbythe addition of the 
two rooms the property fetched an extra 
value of Rs. 2,000, it was not fair that the 
mortgagor should have the benefit of the 


extra sum of Rs. 2,000 without making good -. 


thesum of Re. 1,500 spent by the mortgagor 
on the improvement of. the property. 
These English cases, therefore, are no sure 


guide in a suit for redemption. This was . 


pointed out in the case of Rupan Singh v. 
Champa Lal(6) by two learned Judges of 
this Court who found it difficult to - follow 


Beg v. Yusuf Ali (1). . 
The case in Ram Kaur v. Partap Singh 


-(8) is by a learned single Judge of the 


Punjab Chief Court and.is based on the 
-case of Shepard v. Jones (5) already dis- 
cussed. We have shown that the case of 
Shepard v. Jones (5) was distinguished in 
this Court in Rupan Singh v. .Champa 
Lal (6) and is noauthority for the question 
which we have to decide. We may further 
point out that the learned Judge had. not 


‘the ruling of Banerji, J‘ in Rahamatullah ^ 


had the Transfer of Property Act to guide -` 


bim because, we understand, the Act” did 
nct apply to the Punjab. The ‘case of 
Pandiyan Pillai v. Vellayappa Rowther 
decided by the Madras High Court, no 


doubs, to some egtent, supports the defend-. 


ants. The relevant -portion appears at 


yË (1883) 21 Oh. b. 469; 47 L. T. 604; 31 W. R. ` 
08. 


(6) 26 Ind. Cas. 521,37 A. 81; 13 A. I. J. 14, ° - 
(7)-42 Ind. Cas. 438; 33 M. L. J, 316; 6 b, W. 
88. ee 
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page 440* of the report and is very short. 
. It does not discuss the law and makes no 
reference to s. 63, Transfer of Property Act. 
elheir Lordships were of opinion that the 
mortgage was an anomalous one under s. 
98, Transfer of Property Act, and that 
fact, partially at least, influenced their 
judgment. Further, if we look to the 
facts of the case, we shall find that it 
was not a suit for redemption at all, 
It appears that a mortgagee executed 
cartain improvements on the mortgagor's 
property and then the mortgaged. property 
was attached at the instance of a simple 


"money-deeree4holder who held the decree - 


against the mortgagor. The mortgagée, 
thereupon, preferred a claim which was 
allowed, Thereupon the decree-holder 
brought the suit in order to obtain a 
declaration that the property was liable 
to be sold and the question arose whether 
the amount of the mortgage-money alone 
sh8uld be notified as a charge on the 
property or also the value of the im- 
provements. It will be noticed that the 
case was somewhat similar to the English 
cases cited above. If the deeree- 
holder was going to sell the property 
. with the improvements and if he was going 
to enjoy the benefit of a larger value 
due to the execution of the improvements, 
it was not fair that the party who made 
the improvements should have his costs 
of the improvements paid to him. These 
were the facts of the case, and, on right 
principles, the case is no authority for 
what we should do in a suit for redemption. 
On principle and authority, therefore, we 
are of opinion that s. 51, Transfer of 
Property Act, has no application, 
In the view which we have taken of a. 51, 
Transfer of Property Act, it is not necessary 
' for us «£o. decide whether we are bound 
or not by the finding ofthe lower Appel- 
late Court that the defendants believed 
in’ good faith that they were absolutely 
entitled to the property in suit. We may, 
however, point out that this finding is 
not binding on us, The learned Judge 
whe arrived at the finding himself con- 
fesses that he had no material before 
him on which to come toa conclusion as 
to good faith. He,-however, thought that 
. the fact that the mortgagees had spent 
' money over the property was alone sutlicient 
to enable him to draw the inferenee that 
the mortgagees believe@ in good faith 
that, they were absolutely entitled to the 
property. The learned *Judge's language 


*Page of 42 Ind. Cas.—|2.] 
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is as follows: 

"There is no evidence on this point on 
the "record and it is impossible for the 
appellants to adduce any such evidence 
as both mortgagees are dead. I am inclined 
to the opinion that unless such a belief 
existed in the minds of the mortgagees 
they would have never converted the kaicha 
mortgaged property into a pakka one”. 

An inference from admitted or proved 
facts is a question of law. .This was held 
by the Privy Council in Dhanna Mal v. 
Moti Sagar (8). Weare, therefore, entitled 
to see, in second appeal, whether the 
inference drawn from the admitted facts 
was a right inference or not. We are 
of opinion that from the mere fact that 
the mortgageeg had spent money over 
the property, it is impossible to draw an 
inference that they acted in good faith 
and that they believed that they were 
absolutely entitled to the property, If we 
were to hold that in every ease of mortgagee 
by conditional sale, where the mortgagee 
spends money on improvement, he must 
be deemed to have acted in good faith 
and in the belief that he was the absolute 
owner of the property, we shall be 
legislating and not arriving at a finding 
of: fact on which the law has to be applied. 
Now the question is, having regard to 
the provisions of s. 63, Transfer of Property 
Act, what is the right decree to make. 

The finding, as we have already stated, 
is that the katcha house, which stood on 
the site mertgaged, fell and the mortgagees 
put up a valuable building on the land. 
The building that exists on the land is 
in the nature of an accession within the 
meaning of s. 64,Transfer of Property 
Act, It was aequired at the expense of 
the mortgagee. The question is whether 
it is capable of separate enjoyment with- 
out detriment to the principal property. 
When the building was erected, we must 
take it, there was fhothing on the site 
because the atcha house that stood-on 
the site had already fallen. The only 
security, therefore, that the mortgagees 
possessed, after the katcha house fell 
down, was the site. If the mortgagees 
had not built on the site the only thing 
that the plaintiffs could get back from 
mortgagees was the site. The question 
then is whether they are entitled also to 
the building because the mortgagees have 

(8) 101 Ind. Oas. 355; 8 Lah. 573; 54 I, A. 178; 
52 M. L. J. 663; A. IR. 1927 P. O. 102; 29 Bom, 
L.R.870; 31 O. W. N. 677; (1927) M. W. N. 481; 39 
M. L. T.161; 26 L. W. 634; 25 A. L. J. 959; 28 D, L, 
R. 658 (P, 6). e 
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erected one. This’ case is mot at all 
similar to cases where a building existed 
and some additions were made to” the 
existing building in the shape oi 
additional storey or additional rooms. If 
-the mortgagees remove the building and 
leave the site in the same condition in 
which it was when the old building fell, 
the mortgagors could have, possibly, no 
ground for complaint. The question, 
whether the building or the materials 
which constitute the building are capable 
of separate enjoyment is easy to answer, 
in the circumstances of the present 
case. | < ; i 
. Where the accession is in the shape of 
an additional storey to an existing building 
it would be difficult jo say that the 
upper storey is capable -of separate 
enjoyment or that it could be separately 
enjoyed by the removal of the materials. 
The removal of the added storey is more 
‘likely than nob to injure the lower storey. 
The question of separate enjoyment arose 
in some cases inthis Court. The earliest 
case that has been brought to our notice 
is that of Raghunandan Rai v. Raghu- 
nandan Pande. (9) It was a case decided 
by three learned Judges of this Court 
and was one in which the mortgagee, 
during the continuance of the mortgage, 
had planted a grove on the mortgaged 
property. The learned Judges expressed 
the opinion that there was no bar to the 
mortgagees on redemption removing the 
trees, The same question arose in Nagesh- 
war Rai v. Nand Lal (10). In that case 
two learned Judges of this Court were of 
opinion that the trees could not be removed. 
‘In that case there was the express finding 
that the removal of the trees would injure 
the land. In second appeal the learned 
Judges were bound by the finding and 
in the circumstances the opinion expressed, 
that the trees could not be removed was 
not to be applied! in all cases. A similar 
question arose in Pdrmanand Pandit v. 
Mata Din Rai ag 1n that case the Judges 
who composed the Bench differed in 
opinion. Considering that the majority of 
the learned Judges before whom the 
question came, in this Oourt, were of 
opinion that the trees could be removed, 
we find ourselves fortified in our opinion 


. e . 
Se Ind, Oa 812; 43 A. 638; 19 A. L. J. 573 


, (10) 88 Ind. Oas, 908; 48 A. 70; L. R. 6 A. 535 Civ; 
23 A. L. J. 915; A. I. R. 1926 All. 67. E 

(11) 87 Ind. Oas. 477; 47 A. 582; 23 A. L. J. 307; L. 
R. 6 A, 305 Civ.; A. I, R, 1925 A427. . f 
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that, in the circumstances of the . present 
.case, the materials of the building can be 
removed by the mertgagees. D 9 
. The decree of the Court below. direct; 
ing the payment of rent, etc. in certain 
cases goes beyond the purview of s. 63, 
Transfer of Property Act. As we -have 
already mentioned, the parties are dis- 
satisfied with this decree. It cannot stand. 
The result is that we dismiss the de- 
fendants' appeal with costs. We- allow 
the cross-objections of the plaintiffs re- 
.Spondents and, modifying the decrees of 
the Court below substitute the following 
The plaintiffs, on payment 
of the sum of . Hs.  189-15-6,- -will 
be entitled to joint possession with the 
defendants-mortgagees over the. share 
found by the Oourt below: The share as 


found by the lowér Appellate Court is . 
63829/1,34,400. The plaintiffs will be 
entitled to joint possession over -this 


share in the site alone. The payment 
must be made within six months of this 
date. On payment being made, the plaint- - 
iffs will be put in joint possession of the 
site with the defendants. If the payment 
is made the defendants in order to be able 


.to remove the materials, must institute 


asuit for partition, within three months 
of the expiry of the period of six months, 
granted to the plaintifis to pay. On the 
separation in plaintiffs favour of the 
share decreed to them the defendants 
will be entitled to remove the materials 


from ihe site allotted to the plaintiffs, ' 


within the space of three months of the 
decree in the suit for ‘partition becoming 
final. In casé the defendants fail to 
remove the materials from the portion of 
the site allotted to the plaintiffs on 
partition, the plaintiffs will be entitled 
to take possession, not only of the site, 
-but also of the materials on the site, 
without any extra payment. To start with 
the materials on the site allotted to the 
plaintiffs will be treated as the property 
of the defendants nd the defendants 
wil be allowed, as already stated, to: 
remove those materials. It will be only 
on their failure to remove the materials 
that the plaintiffs will be entitled to take 


possession of them. Incase of failure on the ` 


part of the plaintifs to pay the sum of 
Rs? 189-15-6 within the period of six months 
mentioned above, the plaintiffs right to 
redeem will Be barred for all times. In? 
the peculiar circumstances of the case, we 


. order the parties to pay their own *costs. 


R. L, Decree modified, 
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-. Agra Tenancy Act (II of 1901), s. 84—Several tresp- 


assers in possession of land—Compensation for fair rent, 
nature of liability of trespassers for—Suit against 


`- all trespassers—Death of some—Legal representatives 


not brought on record—~Abatement—Civil Procedures 
Code (Act V of 1908, O, XXII, r. 4. 
Thereisnothing in the language of s. 34, Agra 
Tenancy Act, to preclude any one of several persoys 
occupying land without the permission of the land- 
lord from being sued for paying the compensation’ 
of fair rent. Therefore, where a suit is brought 
for recovery of compensation as fair rent against 


- three trespassers and one of them dies during the 


pendency of the suit without his legal representatives 
being brought onthe record within limitation, the 


“ suit will proceed against the surviving two defend- 


is Appeal against the decree of the „District 
Judge, Bulandshahr. . p 
Mr. S. N. Seth, for the Appellant: 


. Mr. Panna Lal, for the Respondents. | 


. JUDGMENT.—This .appeal must, be 
allowed and the case 
Oourt below for disposal according to 
law. : i 

It appears that the plaintiff, who is' the 
zemindar, brought the suit, out of which 


-this appeal has arisen, for recovery.of a 
‘certain amount of money asa fair rent on. the 
- allegatjon that the three defendants, who 


were brothers and who were tenants of the 
plaintiff in respect of other plotsof land 


‘had in collusion with the -patwari, taken _- 


possession of land which had never been 


. leased out to them. : 


The suit succeeded in part in the Gourt 


-of first .instance. During pendency of 


the suitin the Court of first instance one 


-of the defendants Khan Ohand died. To 


start with his widow was brought on the 
record as his: representative, Subsequent- 
ly the widow gave birth to a posthumous 
son, who was named Padam Singh and later 
on, hę was brought on the record. Al- 
though Padam Singh had been made party 


. in the Court of first .instance the decree 
omitted to describe Padam Singh as one of 


. the defendants and described the mother 


` In filing bis appeal 


Musammat Surja as one of éhe defendifnts, 
the plaintiff over- 
looked the fact that the decree was wrong 
and evidently, the Counsel for the plaintiff 
not su8pecting anything wrong, drew up 
the memorandum of appeal in terms of the 


" degree, so far as the parties were concern- 


| -NANAK OMAND SINGH V, KHUBI. 


sent back to the | 


" fore, is that the appeal as 
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ed. In the Appellate Court, long after the- 
peribd forappealhad expired, it was dis- ` 
covered that instead of Padam Singh his. 
mother was a party. The plaintiff asked‘ 
for amendment of memorandum of appeal. 
and for extension of the period of limita- - 
tion under s. 5 of the Limitation Act, so 
that the appeal against Padam Singh might 
be treated as filed within time. The learn- 
ed Judge couldnot find his way to accept ` 


this prayer, with the result that the appeal 


against Padam Singh stood dismissed, as 
barred by limitation. The learned Judge .- 
thén had to try whether he should allow . 
the appeal to proceed against the other two _. 
defendants-respondents. He cáme to the 
conclusion that the liability of the three . 
original defendants was joint, and he 
could not hear the case against -two of the. 
original defendants alone. - i 

. In this Courtit is contended that this“. 
view of the learned Judge was not right. _ 

It has been held that the liability of 
tenants forthe payment of the rent of any . 
holding is joint and several—see Abdul. ` 
Aziz v. Basdeo Singh (1) which was follow- : 
ed'in Parbhu Dayal Singh v. Tirbhuwan ` 
Singh (2). The presentcase is really much, 
stronger than the case of tenants, The 
three original defendants were in the posi- 


tion of trespassers and there is nothing in 


the language ofs. 34 of the N. W. P... 
Tenancy Act, 1901, to preclude any one of. 
several persons, occupying land without 
the permission of the landlord, from being 
sued for paying the compensation of fair 
rent. lam not prepared to call in question 
the exercise of the discretion ofthe lower 
Appellate Court asto the application of s. 5 
ofthe Limitation Act. The result, there- 
it stood before 
the lower Appellate Court, should be re- 
heard, so far as the respondents Khubi and 
Tika areconcerned, I allow the appeal, . 
set aside the decree of *the Court below - 
and remand theappeal toit witha direc- 
tion to proceed with the hearing in accord- .. 
ance with law. The respondents Khubi - 
and Tika alone will pay the costs of the 
plaintif-appellant. As the appellant -had 
no justification for making Musammat 
Surja. a party to this appeal he will pay 
her costs which will be assessed at one- 
third of the total costs incurred by the | 
defendants-respondents..° °° = 2. ` 
We Rabe 32> 062 : Appeal allowed; 

(1) 17 Ind. Cas, 89; 34 A. 604; IO A. L. J. 183... * 
- (3) 85 Ind. Gas, 788; L, R.'6. A. T1 Rev.; A. I:R, 
1925 All. 425. - 4. — Ut n 
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“ SIND JUDIGIALCOMMIS- | 
- SIONER’S COURT. 
Oivin Revision Avetication No. 25 or 1926. 
February 25,1229. 
. Present:— Mr. Percival, J. O.,. 
. and Mr, Aston, A. J. 0. 
SPENOER anp Oo.—APPLICANTS- 
tl i . versus . 
Firm or EDULJI AND OTHERS —OPPONENTS; 

Civil Procedure’ Code (Act V of 1908),.s. 115, 
O. XXVI—Order rejecting application for issuing 
conmission—Revision—‘Case", whether -includes pass- 
ing of interlocutory orders not affecting jurisdiction 
—Revision, scope of. 

Section 115, Oivil Procedure Oods, 
jurisdiction alone, the irregular exercise or non- 
exercise of it and it is not directed against conclu- 
sions of law or fact in which the question of juris- 
diction is nottinvolved. |p. 97, col. 2 j 


+ 


^ GPENGER & 60. v. EDULSI, ~ 


Director of the defendants and is 


- 9i 


examined is a 
said to be 
in India on his tour, I cannot allow the 
application for commission. I shall be 
prepared to examine him de bene esse OB 
any day hecomes down here provided he 


“Agethe witness to be 


“gives intimation of the date of his arrival 


applies to = 


Balakrishna Udayar v. Vasudeva Aiyar (5), fol- l 


lowed. < 

The word “case” in s.115, Civil Procedure Code, 
does not referto an interlocutory order not affecting 
jurisdiction. [p 98, col.-1] 

An order of atrial Oourt rejecting an application 
for issue of a commission isan interlocutory order 
and cannot be revgsed under s 115, Civil Procedure 
Code; but such an order may be made a ground 
of appeal against the final judgment. [ibid.] 


Yusifally Alibhay Karimji & Co. v. Haji Mahomed- 
Haji Abdullah (8), Bai Rami v. Jaga Dullabh (9), 
Isa Adam v. Bai Mariam (10) and Lal Chand-Mangal 
Sen v. Behari Lal Mehr Chand (11), relied upon. 


Visvanathan Chetty v.. Somasundaram Chetty (4) > 


and Balakrishna Udayar v. Vasudeva Aiyar (5), not 
followed. - - ; : 


Secretary of State for India v. Narsibhai Dadabhat-. 


(6), referred to. 

Application to revise an order of the 
Additional Judicial Commissioner, Sind, 
dated the 25th September, 1925, in Suit No. 
394 of 1924. : | 


Mr. Nadirshah Naraoji, for the Ap- 
plicants. 
Mr. Isardas Oodharam, for the Opponents. 


JUDGMENT. .. < 

-Aston, A. J. C.— This is an applica- 
tion under s. 115 of the Oivil Procedure 
Oode for the revision ofan order by the 
learned Additional Judicial Commissioner 
refusing to grant æ commission to issue for 
the examination of aDirectorin the de- 
fendaut's Company who was also a defend 
ant in his personal capacity. 

It appears that Mr, Walton, the Director, 
was passing. through Karachi and during 
his visit he- had an interview -with the 


plaintiff in the case on the subject of a- 


lease. Mr. Walton who.isa Director of other 
Companies proceeded to Oalcutta and the 
defendant Company, Messrs.” Spencer and 
Co., wished to examine him on commis- 
sipn in Calcutta. The order passed by the 
learned Additional Judicial Commissioner 
was as follows: 


1 


at least 8days before." | 

Itiscontended by Mr. Nadirshah that 
a party has a right to the issue of acom- 
mission,see Vidya Purna v. Seethamma 
(1) that a Court will not scrutinize an 
application of the defendant to be 
‘examined on commission with the same 
strictness as the application of the plaintif,’ 
Muhammad Akbar’ Ali Khan v. Harbert 
Francis (2) and. that it will be a great 
hardship to require a defendant who is not 
ordinarily residing within the jurisdiction 
ofthe Oourt and who is 
residing ata great distance from the Oourt 
either to attend Court at a greatloss and 
inconvenience to himselfor be virtually shut 
out of his defence, see Adamji Khadi Bhat 
v. Issuy Ahmad Mulla (3). : 

16 has, however, been argued by way of 
preliminary objection that an application 
for revision in the circumstances will not 
lie. This preliminary objection is based 
on two grounds, firstly, that the question of . 
jurisdiction is not involved in this case and 
secondly that the application made tot he 
Additional Judicial Commissioner and his 
order thereupon was not a “case” which has 
been decided within the meaning of s, 115, 

‘As regard the first of these points, it 
was held by the, Madras High Court in 
Visvanathan Chetty v. | Somasundaram 
Chetty (4) that where a Court refused to 
grant a commission to examine the defend- 
ant the. High Vourt can interfere under 
s. 115. It was, however, pointed out by their 
Lordshipsof the Privy Oouncil in Balas ` 
krishna Udayar v. Vasudeva Aiyar (5) that 
s. 115 applies to jurisdiction alone the 
irregular exercise or non exercise of it and : 
that the section is not directed against. 
conclusions of law or fact in which the 
question of jurisdiction is not involved. 


Lam ofopinion that the refusal to, issue . j 


a commission for the examination of a. 
witness does not constitutea question in ` 
(1) 12 Ind. Cas. 74; 21 M. D. J.889. . NAR 
(2) 84 Ind Oss.993; 3 Pat. 863; A. I. R.' 1925 Pat. - 
125; 6 P. L. T. 520, ` : 
(3) @6 Ind. Qaa: 19. : g^ d A wg 
(4j 18 Ind. Cas. 107; 46 M.L.. J. 131; (1924) M. Wi 
N. 191; A. 1 R. 1924, Mad. 541. MEN 3 


(5) 40-Ind. Uas. 6:30; 44 I. A. 261; 40° M. 793; 15 A. -° 


L. J. 645,.2 P. L. W. 101; 33. M. L. J. 69; 26-0. Led. ^ 
143, 19 Bom: L; R. 715; (1917) M. W. N. 628; 6 L, W,..- 


- 501; 22 O; W. N. 50; 11 Bur. L, T. 48(P. O0). ' 


permanently . 


plicant’s proper remedy, it seems to me, is 
to make the order against which he has 


- filed his revisional application one of the 


grounds of appeal in the event 
belng decidéd against him. ; 

With regard to the second point relating 
tothe meaning of a “case” in s. 115, it 
has been held by the Bombay High Court 


of the suit 


ln Secretary of State for India v. Narsibhai . 
: Dadabhai (6): that the 


` interfere unders.115 where the. question 


High Court will 


of jurisdiction is involved 
locutory stage. The Madras High Oourt 
in Balakrishna Udayar v. Vasudeva Aiyar 
(5) were of the. opinion that the word 


in an inter- 


“case” in 8.115 might include an ex parte * 


application. In: Municipality of Tando 
Adam v. Khair Mahomed(7) a Bench of 
this Court while expressing approval of 
the decision of this, Court in Yusifally 
Alibhoy Karimji & Co, v. Haji Mahomed 
Haji Abdullah (8) set aside under s. 115, 
Civil. Procedure Code an interlocutory 
order by a lower Court refusing to amend a 
plaint. 

As against thése decisions.it was held by 
this Oourt in the case above quoted viz., 
Yusifally Alibhoy Karimji & Co. v. Haji 
Mahomed Haji Abdullah (8)that a High Court 
will ‘not interfere under s.115 of the Civil 
Procedure Code against interlocutory orders, 
A’ similar view was expressed in Bai Rami 
v. Jaga Dullabh (9) where the GOourt held 
the High Oourt will not interfere with 
interlocutory orders passed by the lower 
Courts in the course of a pending suit. 
This was followed by Mr. Justice Percival 
of the Bombay High'Court in Isa Adam v. 
Bai Marriam (10) and the similar view 
‘was expressed by the Full Bench of the 
Lahore High Courtin Lal Chand Mangal 
Sen v. Behari Lal-Mehr Chand (11). 

‘Tam of, opinion that the preliminary 
objection must be allowed on both 
grounds, ' 

The refusal to issuea commission does 
nòt appear to me to bean orderin which 
the question of juri8diction is involved and 
such an order is mot, in my opinion, a case 
which Has been decided within the mean- 
ing of'g. 115. I am in full agreement with 


(6).77 Ind. Cas. 241; 48 B.43; 25 Bom. L. R. 992; 
-A. 1. R. 1924 Bom. 65. i 
(T) 92 Ind. Cas. 1019; A. I, R. 1925 Sind 260. | 
® 58 Ind. Cas. 721; 14 S. L, R. 289 
(9) 57 Ind. Cas. 556; 22 Bom. L, R. 801; 44 B. 619. 
e (10) 101 Ind." Cas. 385; 29 Bom. Ij R. 304 at p. 307; 
A. I. R. 1927 Bom. 664. 
(11) 84 Ind. Cas. 259; 5 Lah, 988; A. L R. 1924 
Dah, 4255 6 Lah. L. J, 558; 1 Lah. Oas, 36 (F. B.). 
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the view expressed in Yusifally Alibhoy 
Karimji& Co. v. Haji Mahomed Haji 
Abdullah (8), Bai Rani v Jaga Dullabh (9) 
and by’Mr. Justice Percival in Isa Adam v. 
Bai Mariam(10) anda Full Bench of the 
Lahore High Oourt, Lal Chand-Mangal Sen 
v. Behari Lal Mehr Chand (11), : 

I would, therefore, dismiss this application 
with costs, . 

Percival, J. C.—Iquite agree. 

During the course of the arguments re- 
ference was made to two cases to which I my- 
self wasa party and I seeno reason now 
40 differ from the view taken in those 
cases. In the Sind case, namely, Malanbai 
v. Nihalchand Tikmdas (12) the exact point 
now before this Court came up .for con- 
sideration and the conclusion of 
Mr. Tyabji, A. 4. O, and myself was 
"no revision lies against an order of the- 
trial Oourt dismissing an application for 
issue of acommission but such of dismissal 
may be made a ground of appeal against 
the first judgment.” . 

That decision was in accordance with 
the ruling in Yusifally Alibhoy Karimji 
&-Co. v. Haji Mahomed Haji Abdullah (8) 
and theview taken by Mr. Tyabji and 
myself was that there was no reason why 
we should disagree with that ruling Mr. 
Tyabji observed there. 

_ ‘It is argued before us that this deci- 

sion is erroneous and opposed to the 

decisions ofthe other High Courts and 

that we should, therefore, refer that 

décision to a Full Bench so that itmay be ` 
ré-considered. For the reasons that I have . 
indicated it seems to me that this is not 
a proper case in Which we should refer 
the matter to the Full Bench but that in 
the present case we should follow the 
decision in Yusifally Alibhoy Karimji & 
Co. v. Haji Mahomed Haji Abdullah (8)." 

That judgment was delivered two years 
ago but the present position is much the 
same. The decisions of, different High 
Courts are to some extent discrepant 
some in favour èf a more liberal interpre- 
tation on 8. 115 and others in favour of a 
less liberal interpretation. So far as Sind 
is concerned however  Yusifally Alibhoy 
Karimji & Co. v. Haji Mahomed Haji 
Abdullah (8) has not been overruled and 
I 8ee no reason why we should not continue 


“to follow that ruling. 


I agree, therefore, in the order dismissing 
this application with costs, 
P. B. A. Application dismissed. , 
- (12) 102 Ind. Cas. 321; 22 S. L, R, 129; A, L R. 1927 
Sind 264, de cu : 
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SIND JUDICIAL COMMIS- 
. SIONER’S COURT. |, 
ORIMINAL REVISION APPLIOATION No. 258 
oF 1928. 
. January 14, 1929. 
Present: —Mr. Percival, J. O., and Mr. 
Rupchand Bilaram, A. J. C, 
‘Mir ALLAHBUX KHAN--APPLICANT 
versus 
EMPERO R-—O»rostTE Parry. 

Penal Code (Act XLV of 1860), s. 500—Defamation 
—Fair comment, plea of. 

In order to justify a plea of ‘fair comment. 
the comment must not misstate facts because a 
comment cannot be fair which is built upon facts 
which are not truly stated; and further it must not 
convey imputations of an evil sort except so far as 
the facts trily stated warrant the imputation. [p. 
99, col. 2; p. 100, col. 1 

_ Lefroy v. Burnside "n Davis v. Shepstone (2), Joyut 

Cycle Trade Publishing Co (3) and Hunt v. Star 
Newspaper Co. (4), relied upon. 

Howard v. Mull (5), referred to. 

Application to revise an order of the 
Acting Judicjal Commissioner, dated the 
8th of October, 1928. 

Mr. Hatim B. Tyebji, for the Applicant. 

Mr. C. M. Lobo Public Prosecutor, for the 
Opposite Party. 


ORDER.-—The accused who is the 
Editor of a locul newspaper The Alwahid 
has been convicted by the learned City 
Magistrate of Karachi, under s. 500, Indian 
Penal Code, and sentenced to pay a fine 
of Rs. 1,000 or in default to suffer simple 
imprisonment for six months. The. appeal 
filed by him before this Court on iis 
Sessions Court side has been summarily dis- 
missed by the learned Additional Judicial 
Commissioner. The accused has now come 
to us in revision. 

“The learned Counsel has strenuously 
argued that the case of the accused falls 
within the purview of Exception 9 of s. 
499, Indian Penal Oode and that this was 
not a case which deserved a*summary dis- 
missal by the Appellate Court. The whole 
of the argument of she learned Oounsel 
is based on a misconception of the law 
pertaining to the main point at issue.” It 
loses sight of the important distinction 
which has been repeatedly pointed out 
between “fair comment” based on well-. 
known or admitted fact and the assertion 
of unsubstantiated facts for comment. 
Where comment is made on allegations of 
fact which do mot exist, the very foundation 
of the plea disappears, 

. In Lefroy v. Burnside (1), the defendants 
(a Dublin newspaper) asserted that the 
-Q) 4 In, 557. : 


u 
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- plaintif who was the Manager of the 
Queen's Printing Office in Ireland “had 
corruptly supplied Freeman's Journal with 
Official information and surreptitious copies 
of official documents. A plea of fair com- 
ment, stating that  Freeman's Journal 
did somehow get official information 
earlier than the other papers, and that the 
defendant bona fide believed that such 
informatton could only have been obtained 
from the Queen's Printing Office, was held 
bad on demurrer. 

In Davis v. Shepstone (2), the appellants 
were the owners of a daily newspaper 
, called the Natal Witness * in which they 
' constantly attacked the official conduct of 
. the respondent, the British Resident Com- 
missioner in Zululand asserting that he had 
himself violently assaulted a Zulu chief, 
that he had set on his nativo Police to 
assault and abuse others, etc, They pro- 
ceeded, on the assumption that the charges 
were true, to comment on. the respondent’ 8 
conduct in most offensive and injurious 
language, and at the trial in Natal, on 
September 4th, 1883, it was proved that 
the charges against ‘the respondent were 
absolutely without foundation. A verdict 
was given for the plaintiff. On appeal to 
the Judicial Committee, the decision of 
the lower Oourt was affirmed, and in 
delivering the judgment of their Lordships 

of the Privy Council, Lord- Herschell, L. C. 
observed at page 190* as follows :— 

“There is no doubt that the public acts 
of a publie man may lawfully be made the 
subject of fair comment or criticism, not 
only by the press, but by all members of 
the publie. But the distinction cannot be 
too clearly borne in mind between 
comment or criticism and allegations of 
fact, such as that disgraceful acts have 
been committed, or discreditablé language 
used. Itis one thing tocomment upon or 
criticise, even with severity,the acknowledg- 
ed or proved acts of a public man, and 
quite another to asser& that he has been 
guilty of particular acts of misconduct,"  , 

In Joyut v. Cycle Trade Publishing Co. (3) 
where the plaintiffs sued the defendants 
who were the proprietors and editórs of a 
trade journal for libel Kenedy, J., in summ- 
ing up the case to the Jury, inter alia said : 
“The comment must..not miestate faejs 
because acomment cannot be fair which is 
built upon facts which are not truly stated, e 

e (1886) 11 A? O. 187; 55 2 Pa P. ©. 51; 55 L, 

4 W.R. 722; 50 J. P, 
G 1904) 2 K. B. 292; 73 L ^ K. B. 8$; 91 Lj. 


"Page of (1866) TT A C184] TOME. 
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and further, it must not convey imputa- 


tions of an evil sort, exceptso far as the facta. 


truly stated warrant the imputation.” 

These observations were quoted with ap- 
proval by Vaughan Williams, L. J., in that 
case at page 298* whenit came up for appeal 
and by Cozens Hardy, M. R., in Hunt v. 
Star Newspaper Co. (4). The learned 
Counsel hasinvited our attention, to the 


following passage in the judgment of 


Couch, J., in Howard v. Mull (5). 

“And where a person makes the public 
conduct of a publie: man the subject of 
comment and it iş for the public good, 
he isnot liable to an action if the com- 
ments are made honestly, and he honestly 
believes the facts to be as he states them 
and there is no wilful misrepresentation 
of fact or any misstatement which he must 
have known to bea misstatement if he had 
exercised ordinary care.” 

This.passage lays down no different rule 
oflaw; as it enjoins the: defendant to 
make no wilful mis-representation of fact 


or any misstatement which he could have. 


discovered to bea misstatement if he had 
made proper enquiries, 

Now the charge against the accused was 
two fold; namely, that certain allegations 
of fact which were false had been made 
against the complainant and that the 
comment, which was based on those al- 
legations of fact; was malicious. 

The trial Court found as a fact that 
the allegations of fact were in the main 
untrue, and the Appellate Court must be 
deemed to have been’ of the same opinion 
when it summarily dismissed the appeal. 
It is, therefore, not open to us to go behind 
the finding of fact of these two Courts in 
revision, unless the accused satisfies us 
that the evidence on the record left no 
scope for fhe Courts below to come to 
that conclusion. Not only is there ample 
evidence on the record in support of the 
findings-of the Courts below including the 
unimpeachable testimony of Mr. Smart, 
the then Oollector of Karachi, but the 
language of the allegations of fact men- 
tioned In one of the counts is such that 
there can be no doubt as to its being 
untrue and to have been made recklessly, 
This allegation is as follows :— 

“On the Moulvi complaining to the Gol- 
lector, Abdul Kadir (complainant) in order 
+o show his pharaohism told2all the ship- 


(4) (190812 K. B. 309 at p. 817; 17 D. J. K. B. 
1 


. 789; 98 I5. T..629; 24 T. L. R. 4 


(b) 1 B. H. O.R. App. 85 at 
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ping Companies not to sell tickets to the 
Moulvi who tries to buy them but could 
not." ; 

Now, not only it is difficult to believe 
that the. complainant’ would dare to ap- 
proach all the shipping Companies with 
such a request but it had been proved. by 
the evidence of a responsible officer of one 
of the principal shipping Companies that 
the. complainant never approached .them 
with such & request. There is no allega- . 
tion much: less proof -that the accused 
made any enquiries from any of the 
sbipping Companies to find out whether: 

true, before hs 
madeit:  — .. es 

If the accused had realized the respon- 
sibilities which attađh to the power of an 
editor in the dissemination of the printed | 
matter and had acted as a cautious -journa- 
list would do, it was his duty to have 
made due enquiries before disseminating 
such a statement. . 

In the present case there is no scope 
for the plea that some of the allegations 
of fact which are not true were slight un- 
intentional errors which might be excused 
and we have no doubt thatif the accused 
had exercised due care and caution some 
of the allegations should never have been 
made. 

In view of the findings of two Courts that 
the main allegations of fact are untrue, 
the very foundation of the plea of privilege 
or. fair comment fails. It is, therefore, 
hardly necessary for us to go into the 
further question whether the comment ` 
based on such allegations was made in 
good faith. It would be sufficient for us to 
observe that the expressions “tyrannical” 
“unfeeling”, ‘‘dead-hearted man”, “wroth- 
less Pharaoh who had out of personal 
animosity (prevented a pilgrim) from per- 
forming the intlispensable religious duty 
of going to the haj are expressions 
which prima facig take the case of the 
accused beyond the range either of fair 
and ‘honest comment or comment worthy 
of a responsible editor of any decent and 
well-managed newspaper. 

We, accordingly, summarily dismiss this” 
application. 

a.” f Application dismissed, 
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SIND JUDICIAL-COMMIS- 
.-  SIONER’S COURT, 
- Frgsr Orvis Appeau-No. 36 oF 1928. 
. . January:24, 1929. 
Present: —Mr. Percival, J. O.; and. Mr. 
Rupchand Bilaràm, A, J. C. . 
JIWANDAS VIRBHANDAS-— APPELLANT 
: i . verSuS ` = ` eI 
KHEMOHAND RAMDAS-—RSSPONDENT. 
. Civil Procedure Code (Act V of 1908), s. 151, 
.0. XXI, r. 40 (8) Enquiry into, pauperism of judg- 
ment-debtor before arrest, and before notice is issued, 
validity of, > - : ES 
To entitle an Execution Court to hold an-enqfiry 
into the pauperism of a judgment-debtor under the 
provisions of O. XXI, r. 40 (3), Civil Procedure Code, 
- it is essential that he must have either appeared in 
answer to a notice issued to him or he must have 
been arrested and brought before the Oourt. Such 
an inquiry cannot be held on an application msde 
by the judgmént-debtor before he has been arrested 
and before notice has been issued to him, unless the 
judgment-debtor surrenders himself in Court and 
moves the Court to be released pending proof of 
-his poverty, 


Appeal against an order of the Sub-- 


: Judge, Shikarpur, Sind. 
i Mr. Dipchand Chandumal, for the Appel- 
ant , 
Mr. Kimatrai:Bhojraj, for the Respond- 
. ent, à 
JUDGMENT.—The facts leading up 
. to this appeal -are. somewhat as follows: 
The plaintiff-respondent obtained a dec- 
. ree against the defendant appellant for 
- Rs. 5,500 odd on the strength of certain 
hundis executed by.him in their favour. 
The defendant in his own tura filed suit 
against the, plaintiff “for settlement of 
partnership accounts and valued his suit 
for the purposes of Court Fees Act at 
Rs. 5,10). The second suit is pending in 
the Court of the First Olass Sub Judge, 
.Bhikarpur. -The plaintiff applied for execu- 
tion of his decree for -Rs. 5,500 and on 
. certain statements made ex parte he was 
. &ble to induce the then presiding Judge 
to issue & warrant against the defendant 
without notide. The defendaut then put 
: in an application” perporting to be one 


. under O.. XXI, r. 40 ands. 151, Oiyil Pro-. 
cedure Code, requesting the Court to stay - 
the warrant pending an inquiry into his: 

.pauperism. He alleged that besides his ~ 


claim for settlement of partnership accounts 


. against, the plaintiff on which he expected: 


to geta decree for. a very large sum he 
had no other property and was not in a 
position fo- pay the. décretal debt. Oa 
that application, the learned Judge passed 
the following ex parte order :— 
. “Issue notice to the other side. -Pay 
. costs; Hearing December, 1927, If security 
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for appearance is given, warrant to be 
stayed.” ` : 

At a subsequent hearing) the learned 
Judge recorded some evidence adduced by 
the defendant and then adjourned it to 
the lst of May, 1928. On that .day his suc- 
cessor passed the following order :— s 

“Pleaders of the parties heard. Order 
XXI, r. 40, Civil Procedure Code, does 
because no notice under O. 
XXL, r. 37, Civil Procedure Code, has 
been issued nor the judgment-debtor has 
been arrested under a warrant of this 
Oourt. Under O. XXL.r. 29, Civil 
‘Procedure Code, I order ‘that security 
be given of the decretal amount within 
7 days when proceedings will be stay ed." 

Now it is against that second order that 
the present appeal has been filed. 

The first point argued by the learned 
.Pleader is that the learned Judge had no 
jurisdiction to review the,order passed 
by his predecessor. which operated as 
res judicata. He has relied upon the 
ruling in George Henry Hook v. Adminis- 
trator- General of Bengal (1): The obvious 
answer to that argament is that the first 
order was an ex parte order issued with- 
out hearing the opposite party and that 


. it eould not, therefore, operate as Tes 


judicata. 

“The next argument urged by him is 
that O. XXI, r. 40, Civil Procedure 
Code, provides only for two cases where 
the Court can hold an enquiry into pau- 
perism of a debtor firat, where a notice 
is ordered to issue and the judgment- 
debtor appears in answer to that notice, 
and secondly, where a warrant is issued 


_ and the jadgment-debtor is brought under 


arrest in execution of the warrant, It is 
gaid that there is a third’ cass where a 


‘judgment-debtor against whom a warrant 


is issued applies to the Oourt for an en-, 
quiry into his pauperiem after the issue 
of & warraut against him without notice 
and before heis arrested as in the pre- 
‘sent. case. and that as there is no express 
provision in that behalf the  provisións 
of s.- 151 apply. But again this 
argument is not based on any substantial 
foundation. In such a case itis opén to 
‘the -judgment-debtor to surrender himself. 
n, Court and then move the Court to be 
released pending" proof of his poteriy. 


(1) 60 Ind Oas. 631; 48 C. 499; 19 A. L. J. 366? 40 
M.L. J. 423; 29 M L, T. 336; (1921) M. W. N. 313; 
33 O.L. J. 405 3. U. P. L. R. (P. O.» 1; 23 Bom, 
I. R. 618; 25 0. W. N. 915; 14 L. W, 221; 48 17a 
-187 (P. C) Co ue oC v EOM 

. 
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That being so there is no occasion for 
invoking the provisions of s. 151; Civil 
Procedure Code. 

We are not prepared to hold that the 
learned Sub Judge was in error in holding 
that in thé circumstances of this case 
where the appellant had not surrendered 
himself in Court the provisions of O. 
XXI, r. 40, applied or that s. 151, 
Civil Procedure Code, could be invoked. 
It is still open to the judgment-debtor, 
if so advised, to surrender himself before 
ihe learned Sub-Judge, and to move him 
to pass an order under cl. (3) r. 40 of 
O. XXI, Civil Proeedure Code. i 

The third point urged by the learned 
Pleader is that the learned Judge was in 
error in asking for full security to be 
given under O. XXI, r. 29. Now 
again there is in the first place no appeal 
provided by the Code against that order 
and in the second place, it was discre- 
tionary with the learned Judge to order 
that security should be given for the full 
amount of the decree and no grounds 
whatsoever exist for our holding that 
the learned Judge had so improperly 
exercised his discretion as to call for an 
interference. 

The appealis, therefore, dismissed with 
costa. 


P. B. A, Appeal dismisted, 


— 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscELLANEOUS Civin APPRAL No. 33 or 1925, 
January 22, 1929, 

Present :—Mr. Percival, J. O. and Mr. 
Rupchand Bilaram, A. J. C. 

Pir SIDIK MAHOMED SHAH— 
APPELLANT 
versus 
NIHALCHAND AND QTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
puras. 1, 20, O. XXIII, r. $—Award made on reference 
outside Court and filed in Court —Award and objections 
referred to arbitration through Court—Arbitrators’ 
power to medify first award—Whether such award can 
be pleaded as adjustment. 

Assuming that a petition to file an award under 
°, para. 20 of Sch. IJ, Oivil Procedure Code, is a suit 
within the meaning of para. 1 of that schedule aed 


' . that disputes arising in proceedings filed under 


para. 20 could he referred under the provisions of 

“Wira. l, the. only award which the awbitrators could 

pass in pursuance of the mandate issued to them by 

‘the Oourtjs either to hold that the first award was 

valid and a decree should follow + ereon, or to hold 

that the application to file the reference and the 
e. 
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Award should stand dismissed; the arbitrators have 
no jurisdiction to alter or amend the first award, 
even thotgh the reference may confer authority on 
them to do so. [p. 104, col. 1.] 

Ram Protap Chamria v. Durga Prosad Chamria 
(1), followed. 

Buch an award which amends or alters the first 
award cannot be deemed to be made in pursuance 
of an oral reference made outside Court and be 
accepted as an adjustment of disputes of the parties 
munt O. XXIII, r. 3, Civil Procedure Code. [p 104, 
col. 2, 

: Raj Kumar Lal v. Bulaki Miyan (2) distinguished. 

Ram Protap Chamria v. Durga Prosad Chamria 
(1), referred to. 


* Appeal against a decree of the First 
Class  Sub-Judge, Hyderabad (Sind), 
ated the 7th March, 1925, in Suit 
No. 14 of 1923. je 

Mr. Dipchand Chandumal, forthe Appel- 
lants. ° 

Mr. Tolasing K. Advani, for the Respond- 
ent, 


JUDGMENT.=The facts of this case 
are somewhat  complicated.* It appears 
that there were several disputes .between 
three different sets of parties referred to as 
Banias, Othas and Pirs. The Othas and 
the Pirs claimed to be owners of certain 
agricultural land. They had disputes 
inter se as to their respective shares, 
Pending settlement of those disputes the 
Othas had leased an eight annas share 
in the land to the Banias and the Pirs 
had likewise given a lease of the remaining 
eight annas share to them. Some ofthe 
Othas executed & mortgage in favour of 
ihe Banias. They- also borrowed certain 
money not secured by any mortgage, The 
litigation between the Othas and the Pirs 
resulted in the Othas getting six annas 
and ten pies share in the land.  There- 
after they disturbed the possession of the 
Banias and subsequently transferred their 
six annas and ten pies share which they 


: had succeeded ,by establishing in litiga- 


tion to the Pirs. At that time the lease 
of the Banias was still ‘continuing and 
the Pirs were anxious to get back the 
land, and to have the unexpired portion 
of the lease cancelled, On the other 
hand, the Banias were anxious to get 
compensation for disturbance of posses- 
Sion and.also further compensation for 
the cancellation of the lease. They also 
wanted payment of their secured and 
unsecured claims, against the Othas, The 
parties entered into one single reference 
for settlement of all -those diputes in 
favour of cne Walabdas who passed an ' 
award dated 29th January, 1923. Accord-~ 
ing to that award he ordered that the 
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unexpired period of the lease be cancelled 
and awarded a sum of Rs. 15,000 from the 
Othas and the Pirs jointly as compensa- 
tion both for disturbance of their posses- 
sion during the continuance of the un- 
expired period of the lease which was 
caneelled. He also passed an award 
against the Othas for Rs. 3,500 in respect 
of the 
respect of the money claim. An applica- 
tion was made by the Banias to the 
Court under Sch. II, r. 20, Civil Procedure 
Code, for filing the reference and the award 
and fora decree being passed in terms 


thereof. Several objections were filed to” 


the mairitainability of the application and 
the validity of the awgrd. On the date 
fixed for hearing all the parties except 


one Ibrahim defendant No. 3 in the case- 


who is an "Otha" put in a petition to 
the Oourt asking that their disputes be 
referred to .the arbitration of Messrs. 
Gopaldas and Motiram who were acting 
as Pleaders for them in those proceedings. 
This petition isin the ordinary form as 
prescribed and inter alia recites as fol- 
lows :— : 

"The parties who are all interested in 
the disputes have agreed to refer the 
matter to the arbitration of Messrs. Gopal- 
das and Motiram Pleaders who will have 
power to confirm, modify or alter the award 
in any manner they think just and 
proper. : : 

(5) Defendant No.3 is given up for the 
purpose of this reference. 

On that ‘petition the Court passed the 
following order ;— 

“Parties agree to the reference. Suit is 
referred to arbitrators. Award due on 23th 
August, (1914), 

The arbitrators passedan award holding 
that the first award be filed subject to 
certain modifications, namely, that the 
amount of Rs. 15,000, Rs. 3,9000 and 
Rs. 5,000 be reduced tò Rs, 8,200 Rs, 3,00 
and Rs. 2,750 respectively. They also 
allowed certain instalments to the Othas, 
and the Pirs which were different from those 
provided in the first award. 


Several objections were filed against this ` 


second award which have all been disallow- 
ed and the ‘Court has passed a decree in 
terms ofthe first award as modified by 
the second awárd. It is against that decree 
that the Pirs have'come to us in appeal, 

: Now one of the main objections urged on 
behalf of the Pirsis that assuming that a 
petition to fileanaward under r. 20 of Sch, 
II, Civil Procedure Oode, is asuit within 
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the meaning ofr.1 of that schedule and 
that disputes arising in proceedings filed 
under r. 20 could be-referred under the 
provisions of r.l, the only award which 
the arbitrators could have passed in pur- 


suance of the mandate issued to them by : 


the Court. was either to hold that the 
first award was valid and the deeree should 
follow tHereon or to hold that the applica- 
tion to filethe reference and the award 
should stand dismissed. It has been urged 
that notwithstanding the wide powers con- 
ferred on the arbitrators by the parties to 
alter or amend the first award, the arbitra- 
tors had no jurisdiction to exercise such 
powers while acting under the reference 
-ssued by the Court and the Court had 
likewise no jurisdiction to order that the 
first award as modifted by the arbitrators 
do stand filed in these proceedings, 
- Now no doubt it liesill in the mouth of 
the Pirs to raise this objection when they 
find that the second award is not so bene- 
ficial to them as they expected. But the 
objection raised by them relates to jurisdic- 
tion of the Court and of the arbitrators to 
pass adecree in terms of the modified 
award and if that objection is well-found- 
ed, we are afraid, we must give effect to 
it. T | : 
Now the question of the scope of the 
authority of an arbitrator appointed by 
the Court under the provisions of r,l of 
the Second Schedule, recently came up for 
consideration before their Lordships of the 
Privy Council in the case of. Ram Protap 
Chamria v. Durga Prosad Chamria (1). In 
that case a suit had been brought on the 
Original Side of the- Oalcutta High Court 
praying for a dissolution of a family part- 
nership and accounts. During the pen- 
dency of that suit, the parties to the 
suit and one other person entered into 
‘an agreement for the settlement of all 
matters in dispute amongst themselves, 


that is to say, not only matters in suit but ` 


certain other subsidiary matters. They 
further agreed to accept whatever the 
arbitrators might decide with respect to 
the said disputes. In pursuance cf that 
agreement they applied to the Court for 
an order ofreference and praying in effect 
thah the matters alluded to, in the agree; 
ment, arrived &, by them outside Oourt 
should all be xeferred to the arbitrators in 
a : 


(1) 92 Ind. Cas. 633; 53 L A. 1; 3 O. W. N. 127 
A. LR 1925 P. C.«203; 49 M. L. J. 812; 4$ O, L. 
J. 14; 24 A, L. J. 13; (1926) M. W. N, 96; 3 Pat. 
L. R. 330; 28 Bom, U, R, 217; 53 0. 258; 27;P, L, R 
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accordance with its terms, 
tion, the Court.passed the 


On that peti- 
usual order to 


“the effect that all matters in difference and 
‘- ‘others between the parties to the suit be 


referred ¢o the persons named as arbitra- 
tors in the petition. The arbitrators sent 
inan award in Court which dealt with 


‘matters which were the subject-matter of 


the suit and also other matters. , The award 


“was held to be“ otherwise invalid " within 


the meaning ofcl.15 of the Schedule. In 
dealing with the effect of the order of re- 
ference made by the Court and the juris- 
diction of the arbitrators to make an award 
in pursuance thereof their Lordships have 


- said :— 


“In their Lordships’ judgment the deci- 
sion of this appeal really turns upon the 
effect of that order. properly interpreted. 
It was an order made in pursuance of paras. 
1 and3 ofSch.II to the Code of the Civil 
Procedure, 1908, and in the exercise of a 
power thereby given to the Court to refer 
to arbitration matters ‘in difference in a 


' ‘Buit defined by itself in the order of re- 


ference. It is incumbent upon arbitrators 
acting under such an order strictly to com- 
ply with its terms. The Court does not 


` thereby part with its duty to supervise the 


"proceedings of the arbitrators acting under 


the order. An award made otherwise 
than in accordance with the authority by 
the order conferred upon them is, their 
Lordships cannot doubt, an award which 
is ‘otherwise invalid’ and which may 
accordingly be set aside hy the Court under 
para: 15 cf the seme Sckcdule”. 

If we examine the facts of the piesent 
case inthe light of these observations 
what do we find? Had the disputes not 


been referred to arbitration, the 
"only legal crder which the trial Judge 
- could have passed was either to 


‘dicate in viewof the nature 


order the award to stand filed and a decree 
be framed in’ accordance therewith or to 
order the application to file the award be 
dismissed. It was not open to the trial 
Judge tovary the award, or to modify the 
award and pass a decree in terms of the 
modffied award. lf that be so, can it be 


-said that the trial Judge had jurisdiction 


to issue a mandate to the arbitrators giv- 


-ing them jurisdiction to adjudicate upon 


«points which he himeelf cpuld not &dju- 
of the procee- 
dings whith were then gpending before 
him? If he had ro power to do go the 
‘consent of the parties either made outside 


. Court or contained .in the petition filed 
. before. the learned. Judge . asking :him -to 
e. E PE 
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refer the disputes to arbitration was of no 
avail. It isto be noted that the mandate 
issued by the.learned Judge to the arbi- 
trators is that the “suit is referred to 
them” that is to say the points in dispute 
in the suit and nothing more, That the 
award can be modified or that it should 
be modified in that suit was not a point in 
dispute in the suit. 

We think that the award: cannot, there- 
fore, be maintained asa valid award made 
in pursuance of the limited mandate issued 
by the Court to the arbitrators. 

It was argued in the lower Court that 
the award should be treated as, an award 
made in pursuance of an oral reference 
made outside Court and be accepted as an 
adjustment oftHe disputes ofthe parties 
under O. XXIII, r. 3, Civil Procedure Code. 
This argumentalso found favour with the 
learned Judge below. He has said “ as- 
suming the agreement to he invalid as a 
reference it can still take effect as an agree- 
ment or lawful compromise by.parties to 
abide by the decision of a third party." 
He has relied upon the case of Raj Kumar 
Lal v. Bulaki Miyan (2) where the reference 
and the award in respeet of certain execu- 
tion proceedings were upheld as an adjust- 
ment. 

It would appear that in that case the 
judgment debtorwas arrested in execution 
proceedings on the 8th January, 1916, but 
he was released on his furnishing security. 
Onthe 7th Februsry, 1916, the decree- 
holder and the judgment debtor put in a 
joint petition stating that the disputes - 
between them have been - referred to three 
persons named in íhe petition. On the 
18th of February,1916, these persons gave 
an award to the effect tbat the judgment- 
debtor should pay Rs. 83 to the decree- 
holder on the following day, and in the 
event of thé decree-holder declining to | 
accept it, the money be deposited in Court. 
On the followigg *day the decree-holder 
put ina petition asking that the proceed- 
ings in execution might be pressed. The 
judgment-debtor then offered to pay the 
sum of Rs. 83 in Court and contended 
that the judgment-debtor could.not recover 
any thing more than that amount, 


Now the facts as stated above are quite . 
consistant with the referencg and the award 
having been made outside Court. If that 
be so, there was no objection to the award 
being pleaded es an adjustment and no 
question would arise as to ‘its being in ex- 


- (9) 42 Ind; Cas, 467; 3 P, L. W. 148.. E 
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cess ofthe mandate issued by the Court. 
Theonly point discussed in the*case is, 
- whether the award could be pleaded asan 
‘adjustment in execution proceedings. 

The obvious answer to the argument of 


- the learned Judge is that the arbitrators. 


. have not proceeded on an alleged oral re- 
ference outside Court but -on the mandate 
‘issued by the Court and that it is, there- 
fore, notopen to any of the parties to 
plead that it isso based ; and we are not 
prepared to treat the award as based on any 
such oral reference. ; 
It is worthy. of note that though the 
award which was the subject-matter of the 
appeal before their Lordships of the Privy 
Council was afair and equitable award 
and there wasa prior “agreement in writ-. 
ing dated llth May, 1922, outside . Court. 
which was made between the parties to the 
suit and other parties who were not par- 
ties to the anit that the disputes between 
them be referred to arbitration, still no 
attempt was made to support the award on 


the ground that the prior agreement and: 


.' the award constituted a valid adjustment of 
- the suit. 
In view of our finding on this main ob- 


jection it is not necessary for us to go into `- 


the question whether the disputes arising 
in proceedings instituted under r. 20 of the 
Second Schedule could be the subject of a 
valid reference under r. lor not and we 
wish- to express no opinion on that point 
or on the further question whether in the 
circumstances of the present case respond- 
ent Ibrahim wasa party interested in the 
subject-matter of the reference ‘snd could 
be given up for the purpose of the refer- 
. ence. It is no dcubt true that a good deal 
is to- be said in favour of the Banias. They 
have been kept out of their money for- a 
long time and were it not for the fact that 
the -Pirs and the Othas consented to refer 
the points in dispute to the Pleaders of 
the parties and expressly empowered them 
to modify or alter the award, the’ objec- 
tions filed by them against the first award 
would have been disposed of about four 
years ago. It has been urged and not 
. without some reason that the Othas and the 
Pirs wanted a reduction .of the amount 
| awarded ‘against them by way of equitable 
relief and that it was fer that purpose 
that they influced the Banias to refer but 
subsequently raised certain technical ob- 
jections in order to put off payment and 
to get further reduction. and -that they 
should not be permitted to do so. Weare 
afraid that we ean not accede to this -argu- 
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ment. All that we are prepared ‘to do to 
help the Bania is to give. directions 80 as 
^to «safeguard their interests. in .the event 
of-the Court- holding that the first award 
was avalid award and one which should 
be filed under r.21. We are told that the 
stay execution of the decree was. disallow- 
ed and-it is likely that the Banias have 
been able to reccver a portion of the 
amount due to them. Jf thatis so, we think 
that one of the conditions which we should 
impose is that the “ Othas and -the- Pirs 
-should not get restoration of this money 
without giving security, and that in the 
event of such security not being furnished 
the amount.if restored by the Banias should 
remain.in Court pending the disposal. of 
the objections to the first award, The other 
direction which we propose. giving .is..to 
request the Judge Below to dispose of the 
-objections to the first award atas early a 
date as possible. AM AS 
We have noticed that defendant. No.; 3 
was given up in consequence of the second 
award. He isnot now before. us. We do 
not, therefore, wish to say any thing .which 
might prejudice him. But we have no 
doubt that thelearned Judge after due 
notice to defendant No. 3 will consider 
whether he still continues to be on the re- 
cord for the purpose of the first award. 
With regard to costs, we think, that ‘it 
is a fit case in which we should mulct 
the Piraand the. Othas with all costs 
. throughout. 

We accordingly set aside the-decree of 
the lower Court and direct the lower Court 
to proceed with the objections filed to the 
fires; award and we order that the Pirs and 
the Othas except defendant No. 3 should 
pay alleosts ofthe lower Court and this 
Court upto date. 

P B, A. 


Decrée set aside, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT, 
ORIGINAL Civiu Soir No, 612 or 1926. 
February 18, 1929. 
" - Present:—Mr. Rupehand Bilaram, 
e. A.J. C. 


RAMBHABALI—PLAINTIFF 
-œ versus 
DOONGERSI NAGJI AND OTHERS 
* —DEFENDANTS, e . 
Hindu Law—Widows right of maintenance.and ` 
residence, how enforceable and when lost; . ` ` 


. . Defendants Nos. 8,9 and 10 are 


106 
Solong a Hindu family continues to be joint a 
. Widow of a deceased co-parcener has to look to the 
manager of the family for her maintenance and she 


can enforce her right against any part of the joint. 


family property in- the hands of such manager. But 
where, before institution of any suit by her as to 
determinatio® of her rights of maintenance and 
residence and the same being declared to be a 
charge on the family property, a partition takes place 
between different branches of the joint family, mem- 
. bers of one branch of the family are not bound to 
maintain a widow of a co-parcener of another branch 
because they own-and possess a part of what was 
once joint family property, even though at the 


partition no adequate provision may have been made 
. 


for her maintenance and residence and even though 
her consent to such partition may not have been 


obtained. [p. 107, co). 2; p. 108, col. 1.] 

Subrayulu Chetty v. Kamalavalli Thayaramma (De 
distinguished. $ 

The right of residence is included in the general 
right of maintenance, and the right of maintenance 
including the right of residence may be lost by an 
alienation of the family property, unless such alien- 
ation is a mere pretext tò shuffle off the obligation 
of maintenance or is otherwise not bona fide. [p. 


109, col. 1.] NE 
Thawar Das v. Vani (2), Kewalram v. Isribai (3) 


and Lakshman v, Satyabhamabai (4), relied upon, - 
Mr. L P. Ferro, for the Plaintiff. 
Mr, Kimatrai Bhojraj, for the Defend- 
ants. f 


JUDGMENT.— This is a suit in forma 
pauperis, The plaintiff is the widow of one 
Rughnath Nagji. She claims in this suit 
certain past maintenance` and a declara- 
tion that she is entitled to future: main- 
tenance which should be madea charge on 
the joint family property 
entitled to reside in the family house. 

The defendant No.1 is her husband's 
brother. Defendants Nos. 9 and 3 are his 
sons. Defendants Nos 5 to 7. are the 
cousins of defendant No. land their sons. 
widows 
belonging to the same family. The plaint- 
iff has based her case on the plea that all 
the defendants form members of a. joint 


Hindu family and possess joint family pro- - 
perty which has descended to them from a’ 


common ancestor and that, therefore, slie 
is entitled to a decreg against all of them. 
The plaintiff has further claimed the return 
of her ornaments valued at Rs. 3,000. 

The defendants have, inier alia, contest- 
ed her claim on several grounds, Their 
case is that the defendant No.1 and his 
cousins severed their joint family tie in the 
year 1906 and that after that date they 
méssed and lived separately *and carried 
Qn a separate business. 
cuted a deed of release recitifig the family 

. history up to that date. Acgording to that 
. . deed of release the defendant No. 1 alone is 
liable to maintainthe.plaintif, |^. . - 
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From 1923 to 1924 or thereabouts, the 
defendant No.1 and the other. defendants 
continued as tenants-in common of certain 
ancestral properties. In that year the 
defendant No.1 and his cousin Tejsi who 
carried on business in partnership sustained 
heavy losses. They received monetary help 
from the defendants Tikamji and Khimjiand 
in consideration of such help they executed 
adeed of conveyance transferring their 
right, title and interest in the family pro- ` 
perty which had up to that date remained 
undivided in favour of Tikamji and 
Khimji. The defendants deny that she 
depositedany ornaments with them, and 
say that the plaintiff-is in possession. of 
those ornaments and other. property from 
which she can mdintain herself and that 
her ¿Tight for maintenance, if any, is 
against Doongersi only,and that she can- 
not claim any relief against any of the other 
defendants or against the family property 
which has been validly transferred. : 

The following issues have been raised by 
the Court: : 

l. Was there on or about December 3, 
1906, a partition of joint family property as 
alleged in para, 6 of written statement of 
defendants Nos. 4 to 10? ] 

(2) Has the family dwelling house referr- 
ed to in para.10 of the plaint become the sole 
and absolute property of defendants Nos. 4 
and 6 for reasons alleged in para Sof the 
written statement of defendants Nos. 1 to.10 
by virtue of alleged conveyance of May 31, 
1922? : < 

(3). Wha*is the effect of the aforesaid 
two transactions on the plaintiff's right of 
maintenance and residence? . 

(4). Is. the plaintiff entitled to a right of 
residence in the house referred to in para. 
10 of the plaint? | ; : 

(5)Is the plaintiff en'itled to receive 
maintenance. and if so, at what rate and 
from whom? ° "Y 

(6). What amougt,*f any; is the plaintiff 
entitled to recover on account of arrears of 
maifitenance and from whom? 
` (7) What amount, ifany,is the plaintiff 
entitled to recover and from whom on ac- 
countof her pilgrimage, funeral and other 
death expenses? 

(8) What is the amount of debts, if any, 
which the plaintiff has incurred? 

(9). Is the plaintiff entitled* to a- ‘charge 
on the property mentioned in’ para. 10 of 
the plaint on account of various ‘sums. 
claimed by her? < i 

(10). Did the plaintiff deposit ornament 


. mentioned in the schedule to the plaint or 
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‘any of them with defendants Nos. 4 to 6, 
and what is the value thereof? ` 


(11) If so, what relief ia she entitled to 


in respect of them? 

. (2) What relief, if any, 
entitled to? . | 
(13) General? i 
There is hardly any dispute about the 

facts which have been conclusively proved 

by documentary evidence. It appears from 
therecitals contained in the deed of release 
that one Umersi died about sixty years 
ago. Hehad seven sons, namely, Morarji, 

Nagji, Thakursi, Velji, Ramji, Anandji and 

Jethabhai. Morarji died about .22 years 

ago leaving as his son Tikamji defendant 

No. 4 in the suit, Tikamji's son is Mulji 

defendant No. 5. . 

Nagji died about 32 years ago leaving two 
sons Rughnath and Doongersi. Rugh- 
nath. died about 25 years ago and the 
plaintiff is his widow. Docongersi is 
defendant No. 1 and his two sons are 
defendants Nos. 2 and 3. Thakursi . died 
about 45 years ago leaving a son Jivraj, 
who separated from his brother prior to 
1906 and whose heirs are not on the record. 
Velji died ` leaving no issue. Ramji left 
two sons Tejsiand Jadhowji. Tejsi died 
in 1925 leaving a widow defendant No. 10, 
and ason defendant No.7. Jadhowjidied 
about 20 years ago leaving his widow 
Jivibai, defendant 9. Anandji died-about 
25 years ago leaving as his widow defend- 
ant No 8, Jethabhai died about 22 years 
ago leaving a son Khimji, defendant No. 6. 

After the severance of the joint family tie 
between the different branches of the 
family, Doongersi and Tejsi carried on 


isthe plaintiff 


businessin partnership in Khataoo Makan. 


Cloth Market in the name of Nagji Umersi, 
while Khimji and Tikamji carried on busi- 
nesss in partnership in sundries in the 
,name of Morarji Umersi, and-also in cloth 
in thesame name, The release-deed Ex. 
10-1 expressly provides that Doongersji 
has been and shall continùe to pay Rs. 10 
per month to the plaintiff for her main- 
tenance. It has been provedby the evidence 
of Doongersi and the rent book kept by 
him on behalf of himselfand his tenants-in- 
common, that, from 1906 to 1913 the 
amount of maintenance paid by him to the 
plaintiff was debited to his own personal 
account. He séates that he likewise main- 
tained the plaintiff up to 1922 when his 
husiness failed, and the entries for that 
period were in a book kept by Tejsi which 
is missing. For, the purpose of proving 


that even after the executioh of the release- ` 
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deed the defendants continued separate 
entries have been put in from the account 
of the parties from 1913 right upto 1924, 
to show that the firm consisting of Doom- 
gersi and Tejsi had monetary dealings 
with the firm of Tikamji and Khimji and 
that in1924 Tikamji and Khimji helped 
Tejei and Doongersi with large sums of 
money, a part of which they borrowed from 
the Banks? 

Oa 30th May, 1922. Doongersi and Tejsi 
executed a sale-deed for the sum of 


* Rs. 1,35,000 conveying half share in the pro- 


perties owned by them as tenants-in-com- 
mon, to their cousins Tikamji and Khimji. 
It hasbeen proved from the entries in tbe 
books that over and above this amount for 
which they sold their half share, they are 
liable to Tikamji and Khimji fora further 
sum of about Rs. 25,000. 

Against this mass of evidence, wehave 
only the word of the plaintiff that all the 
defendants continued as members of the 
joint Hindu family up to the date of suit 


. and cóntinued to maintain her out of the 


joint funds. It is, therefore, abundantly 
clear that the plaintiff cannot succeed on 
the case as set up by her in the plaint. 
Hersuit for maintenance as against the 
joint family property is, therefore, liable 
to be dismissed n limine. ! Í 

Certain points have, however, been urged 
on her behalf. I shall deal with them 
though they do not strictly arise on the 
pleadings. It is contended in the first 
place that as the plaintiff's husband died 
at atime when all the defendants formed 
members of a joint Hindu family, her 
claim for maintenance and residence was 
a charge upon the family property, at 
least in the sense that it was incumbent 
upon the members of the different bran- 
ches of the joint.family property*to main- 
tain her so long as they remained joint 
and at the time of partition either to 


“make due provision for her maintenance or 


at any rate to obtain hey consent to a parti- 
tion which made no such . provision but, 
provided that only one member of the joint 
family should maintain her. My attention 
has been invited to thecase of Subbwrayulu 
Chetty v. KamalavalliThayaramma (1) 
and to the.passage of West and Buhler at 
pagp 791, which has been referred to ip 
that case.’ ° : : 
Now, there can beno doubt that so, 
long as the fdmily continues to be joint 


(1) 10 Ind. Cas, 347; 35 M. 147; 21 M. 183.7493; 10 
M. LT. 1; (1911) 2 M. W. N. 148; 
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‘a widow ofa co-parcener hasto look up 
‘to the manager of the family for her main- 
- tenance, ` It is, therefore, open to her to 
"enforce her right against any part of 
the jointe family property in the hands 
-of such manager. In that sense her right 
is-enforceable against the whole family 
- property and against every member of 
the family who claims a jojnt interest 
. in such property. Where she has instituted 
.a8uit for a declaration that her right of 
maintenanceshould be made a charge on, 
the property before partition, the doctrine 
of lis- pendens, would apply, and any parti- 
‘tion which. takes place subsequent to the 
institution of her suit cannot affect her 
right. Itis,no doubt, true that in the 
above case their Lordships did not pro- 
- ceed in the case above referred to on the 
doctrine of lis péndens but. on certain 
general principles discussed therein. But 
itis worthy of note that the learned Ohief 
Justice was careful in stating that he 
- preferred to deal with the facts of that 
-Case which had actually arisen and that 
he-was not prepared to go into the 
further question as to the effect of a parti- 
tion taking place before the institution 
of a suit by the widowfora declaration 
of her right of maintenance and residence. 
-That caseis, therefore, no authority for 
the proposition that- there is an obligation 
upon the members of the joint family be- 
longing to different branches to make due 
provision for the maintenance and resi- 
dence of the widow of a co-parcener of one of 
the.branehes. The passage in West and 
- Buhler reads as follows: — 
“Other liabilities that ^ is provision for 


the maintenance or portions of persons not. 


entitled to shares may be distributed by 
agresment amongst the co-sharers. But 
the estate at large is liable at least in 
the hands of the members of the family 
making a partition and co-parceners who 
desire tolimit their responsibilities must 
obtain the assente of the persons men- 
tioned." e 2 
Though this-passage is entitled to great 
: weight, it does not expressly provide that 
“the résponsibilities of one branch continue 
“for the maintenance of the widows of 
another branch. ‘Furthermore, it does not 
eappear to be supported any autlority 
either fromthe Hindu Texts or from the 
case-law. “If this passage ¿is intended to 
mean that co-parceners belonging to 
different branches continue to be respon- 
z sible for the maintenance of widows and 
.9f persons who are not-entitled toa 
6 - 
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share belonging to another branch, unless 
they make adequate provision for them 
or obtain theirconsent, Jam of opinion 
that it cannot be accepted as sound, 
andis one which is likely to lead to. 
anomalous results. For instance, where a 
Co-parcener dies leavinga widow anda 
son,itis somewhat difficult to see how 
his brothers can compel the son to make 
separate provision for the maintenance of 
the widow as a condition precedent to 
effecting a partition on painof render- 
ing themselves liable to the widow ata 
future date in the event of her son getting 
bankrupt. Agiinit is difficuli tosee how 
cc-parceners belonging to one branch can 
be compelled to make provision for the 
maintenance of a rerson who is con- 
genitally deaf and dumb and who is 
living jointly with his own brother, both 
brothers belonging to a different branch, 
and to run the risk of maintaining such 
person in the event of his brother be- 
coming a bankrupt. notwithstanding the 
fact thatthe partition effected by them 
was absolutely fair and square. It is 
hardly necessary to develop this point any 
further as it would appear that the 
plaintiff knew for no less than 18 years 
that Doongersi had separated from his 
cousins and she remained content to receive 
her maintenance from him. It is not open 
to her now to contend that as her assent, 
was not obtained to the partition, the 
members of the different branches con- 
tinue to remain liable for her mainten- 
ance. If she objected to the arrange- 
ment made for her, it was her duty to 
have sued for a declaration of her rights 
at once and probably her maintenance 
would have been made a charge on the 
share of Voongersiin the ancestral pro- 
perty. Not only did she remain silent 
but arecovered increased allowance from 
Doongersi in subsequent years, She is 
clearly estoppeg from falling back on the 
members of other branches after Doongersi 
his become a pauper. f 
The next point urged is with regard 
to her right of residencs, My attention 
has been invited toa passage, in Gour's 
Hindu Law, page 481, s. 84, and the com- 
mentaries thereon. Ithas ‘been argued . 
that asthe plaintiff was living in -the 
family house up to the date of the sale to 
of Tikamji and Khimji, 
her right of residence cannot be defeated 
by the sale to them of the right, title and 
interest of Doongersi. - On the other hand, . 
my attention has been invited to a deci: 
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sion of this Court on its High Court Side 
in the case of Thawardas v. Vani (2) which 
has been followed with approval by this Court 
on its High Court Side in Kewalram v. 
Isribai (3). Inthe case of' Thawardas v. 
Vani (2) Pratt, J. O.said:— : 

“The right of residence is, therefore, 8 
right toa provision for residence and is 
included in the general right of main- 
tenance. Like the right- of maintenance 
itis an equitable and not a legal right... 
It is anequity binding on the conscience 
of the co-parceners but it may be defeated 
by bona fide alienation t.e., an -alienation 
made for proper purposes as for the dis- 
charge of family debts or to satisfy claims 
- enforceable against the whole family. 
It cannot be defeated, by an aliena- 
tion which is not 80. justified or 
which is merely &8 
off the obligation of maintenance, 
. In thecase ofan improper alienation the 
equity is enforceable against the alienee 
under the same conditions that apply to 
any other equity, i. e, the transferee takes 
subject to the equity, unless he has taken 
for value and without notice of the right. 
This is the law laid down in Lakshman v. 
Satyabhamabai (4) and now codified in s. 34, 
Transfer of Property Act". . 

Whatever may be the law in force out- 
side Sind, I am bound to give effect to this 
ruling. 

If the right of residence ofthe plaintiff 
is included in her general right of main- 
tenance, it would appear that unless it 
could be proved that the transfer by 
Doongersi of his interest in the family 
property wasa mere pretext to shufile off 
the obligation of her maintenance or was 
not otherwise bona fide, she has no right 
of residence either. If that beso, there 
is no doubt that in this case there is no 
question that the alienation was in no 
way brought about with the object of 
defeating her rights, It was a bona fide 
alienation madeata time of great need 
when on account of the fluctuation in 
exchange,  Doongersi and Tejsi had 
suffered heavy losses in their trade and 
were obliged to transfer their property to 
avoid insolvency. It is, no doubt, true that 
Doongersi still continues to live in the 
family house and receives an allowance 
.of Re. 100 from Tikamji and Khimji who 
are both well off. But Tikamji and 
Khimji have done this out of charity, and, 


2 10 Ind, Cas, 985; 4 S. L. R. 278 


5) 93 Ind. Cas. 353; A. L R, 1926 Sind 185. 
(4) 2 B. 404, - . 
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as a matter of fact, out of the same motives — 
they have throughout the suit offered to 
maintain the plaintiff but under the evil - 
advice-or her brother she has refused to“ 
accept their offer and has insisted upor 
hér legal rights, if any, being «declared _ 
by the Oourt, Every endeavour made in 
Court to make her realise her position has 
failed, and though I regret very much that 
result in her liaving 
to depend for her maintenance on the 
charity of others, I am afraid I cannot help 
it, Lhold that she has no right to reside 
in the family house as-no part of it belongs 
at present to Doongersi. Š m 

*The plaintiff's right to her maintenance 
by Doongersi depends on his being in 
possession ` of ancestral property. If the 
plaintiff failed to sue for a charge being 
created on such property before it was 
sold in payment of Doongersi’s debts, the 
plaintiff ig without any remedy and her suit 
must fail. x 


She has claimed maintenance at the rate 
of Rs. 100 per month and has claimed 
certain other large sums of money. As 
evidence has beenled on those points, I 
propose to deal with them. ' j 


It appears that though up to 1913 the 


“ plaintiff received only a sum of Re. 10 


per mensem from’ Doongersi, for main- 


. tanance was increased from time to time in 


1924 it was increased to Rs, 25 per month. 
The cost of living is at present somewhat 
less. A sum of Rs. 20 per month would 
at present be ample for her; she is 
expected to cook for herself, and though 
one of the witnesses said that -she would 
require a person to buy foodstuffs for 
her and-that this would cost her Rs, 10 
per month, I am inclined to the view that 
she can easily arrange to get her food- 
stuffs without any such charge. The 
witnesses called on her behalf seemed to 
be inclined to exaggerate the cost of 
but onthe wholeI am inclined 
to the view that &s, 20 would be 
suficient for her maintenance. I am. 
alsoinclined to the view that she" would 
require Rs.5 more to secure a roofn for 
herself to live in. 3 
With regard toher claim for expenses 
of pilgrimage, I think there is no evidence 
to show that tere is any obligation on a 
widow to go on pilgrimage more than 
once. She has aglmittedly been to pilgrimage e 
on one occasion, and, therefore, she is not 
entitled to a -further provision in that 


- behalf. 2 


t10 - 
; “With regard to provision being made for 
her funeral caste feast, I think it is clear 
from the evidence that this is not ob- 
ligatory and that she is not entitled to the 
same, 

With regard to the return of her orna- 
ments, it is sufficient to observe that 
except her own word, there is no evidence 
to prove that she handed over ornaments to 
any of the defendants and they have 
denied receipt thereof. I hold’ that she 
has failed to prove that she entrusted the 
ornaments to the defendants. I shall now 
proceed to record my findings on the 
issues:— ^ 


Issue No, 1.—in the affirmative. E 


Issue No. 2.—In the affirmative, 

Issue No.3.—The effect of these two 
transactions is that the plaintif’s right, 
if any, for maintenance was against the 
property allotted to defendant No. 1 at the 
partition and that all that she is entitled to 
in respect of her, claim for residencsa is a 
fair allowance for getting on rent a house 
to live in, a 

Issue No. 4 —Inthe negative. 

Issue No. 5.—The plaintiff is not entitled 
to receive maintenance as her suit is for 
maintenance and subsequent to the sale by 
Doongerai and there is no evidence to show 
that thereis any part of the ancestral 
property from which she could receive an 
allowance. (Second part) that if she has any 
right to receive any maintenance including 
residence, it is at the rate of Rs. 25 per 
month and from defendant No. 1. 

Issues Nos. 6 to 8—As there is no pro- 
party in the hands of defendant No, 1 and 
as the plaintiff has no right to fall back on 
the property of defendants Nos. 3 and 4, no 
finding is necessary on these issues. 

Issue No. 9.—In the negative. 

Issue No, 10.—Ia the negative. 

Issue NG. 11.—In the negative. 

Issue No. 12.—The plaintiff is entitled to 
no relief, 

Issue No. 13.—The plaintiff's suit is 
diemissed. a 

As the defendangs do not press for costs 
I make xo order as to costs. 


P. B. A, Suit dismissed. 
. 
ry e * 
e . 
e . 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Seoonp OIVIL APPEAL No, 25 or 1926, 
January 24, 1929. 
Present:—Mr. Percival, J. C. 
and Mr. Rupchand Bilaram, A, J.O. 
MITHOMAL AND ANOTHER — APPALLANTS 


versus 
BASHOMAL —RESPONDENT., 

Court-fees—Swit for recovery of possession—A ppeal 
by defendant in possession—Court-fee. 

The test for determining what is the proper Oourt- 
fee payable on a memorandum of appeal is what is 

ethe value ofthe relief granted which is sought to be 
got rid of. 

Where a plaintiff files a suit 
possession, paying Court-fee on the value of the pro- 
perty, and succeeds in the suit, the defendant, if he 
appeals against the decree, must likewise pay Oourt- 
fee on the value ofthe property, even though he be 
in possession of the preperty. 

Mr. Dipchand Chandumal, tor the Appel- 
lant. 

Messrs. Srikishendas H, Lulla, for the 


Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent filed this suit against the defendants- 
appellants for recovery of possession of 
certain property of which he claimed to 
be the owner and paid the necessary Court- 
fee on the value of the property. He 
succeeded in the suit and obtained a 
decree. The defendants appealed against 
that decree but refused to any  Oourt-fee 
on the value of the property on the 
ground that as he was in possession it- 
was open to him to put his own valuation 
on the declaration which he wanted, 
namely, that the plaintiff was not the owner 
of the property and was not entitled to 
possession. Notwithstanding an opportun- 
ity given to him by the first Appellate 
Oourt he refused to supply the necessary 
Oourt-fee with the result that his appeal 
was dismissed. He has now come to us 
in second appeal and has again valued 
the relief soüght by him in the same 
manner as before. . 

Now the test whichtis generally laid down 
in determining what is the proper Court- 
fee payable on a memorandum of appeal 
is what is the value of the relief granted 
which is sought to be got rid of. The 
subject-matter in dispute in this case wag 
possession of property and the fee paid 
by the plaintiff was based upon the value 
of such property. The appellant was, 
therefore, bound to'pay the same Court. 
fee on the memorandum of appeal ir- 
Tespective of 
possession of the property. As the appel- 
lant failed to pay the necessary Court-fee 


for recovery of 


the fact that he was in- - 
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in the lower Court though an opportunity 
was afforded to him the learned Judge 
was right in dismissing his appeal. 

This appeal, therefore, fails and is 
dismissed with costs. 


P. B. A. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
InsoLvency Petition No. 15 or 1928. 
MISCELLANEOUS O1vin APPEAL No. 15 
oF 1928. 

February 13, 1929. 

Present: —Mr. Rupchand Bilaram, 

A. J. O. 

In re ASSARAM MOTIRAM—INSOLVENT, 


Insolvency—Proof of claim—Promissory note in- 
admissible in evidence for wantof stamp—Original 
debt may be proved—Document not mentioning payee, 
not negotiable. 

Even ifa promissory note is inadmissible „in evi- 
denoe for want of stamp, it isopen to the creditor 
ne debtor's insolvency to prove his original 

ebt. ` 

Brown v. Watts (1), relied upon. 

A document which does not mention a payee can- 
not be a negotiable instrument. 


Appeal against the order of the Official 
Assignee rejecting .a claim In Insolvency 
No. 15 of 1928. 

Mr. Menghraj Kalumal, for the Plaintiff. 


JUDGMENT.—I think the learned 
Official Assignee was in error in rejecting 
this claim. Even if the chit produced 
before him wasa promissory note, and as 
such inadmissible in evidence for want of 
stamp, it was open to the creditor to prove 
his original debt:sBrown v. Watts (1). The 
claim states as follow87— » 

“Particular of account referred to above: 


A demand note in my favour issued” by. 


the insolvents. 

The amount paid to him as deposit. 
Chithi in original and its translation are 
hereto attached.” 

At first sight, it might appear that the 
creditor had based his claim pn the demand 
note, but reading the- whole of this para- 
graph it is clear that the claim was based 


(1) (1808) 1Taunt 353; 127 E. R, 870; 9 R. R. 193. 
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upor the original debt, namely, the de- 
posit of Rs. 500, and the demand note or 
chithi, was relied upon only in proof of 
the debt. Iamfurtherofthe opinion that 
the chithi or demand note is not a negoti- 
able instrument. ; 


There is no mention in itof the: person to 
whom Rs. 500 have to be paid on demand. 
This, in itself, takes the document out of 
the definftion of a negotiable instrument, 
I accordingly allow the appeal and order 
that the Official Receiver should admit the 
claim of the appellant. 


Appeal dismissed, 


SIND JUDICIAL COMMIS- | 
SIONER’S COURT. P 
JUDIGIAL MisOgLLANEOUS No. 415 or 192 
March 1, 1929, 
Present:—Mr. Rupchand Bilaram, A. J.O, 
KHATIJANBAI— APPLICANT 
versus 
NUR MAHOMED —OPEONENT. 

Civil Procedure Code (Act V of 1908), ss. 141, 
151, O. XXII, O. XXXIII—Limitation Act (IX. of 
1908), Sch. I, Art. 177—Application to sue in forma 
pauperis—Death of party—Application to join legal 
representatives —Limitation —N on-joinder, effect of— 
Court's powers, when delay in joining “legal repre- 
sentative is wilful. 

Though the provisions of O. XXII, Civil Pro- 
cedure Oode, relating to the joinder of the legal 
repres2ntatives of a deceased party apply to an 
application for leave to meintain a suit in forma 
pauperis, yet neither the penalties provided therein, 
that is, abatement, nor thé provisions of the 
Limitation Act, Sch. I, Art. 177, requiring an 
application for joinder of legal represtutatives 
within a certain time, apply to such an application. 
If, however, a party purposely delays bringing legal 
representatives on the record within the time 
allowed by the Court, the application may be dis- 
misted, on the ground of vexatious or improper 
conduct on the part of the applicant, under the 
provisions of O.XXXIIL r. 9 (2) o» under s. 151, 
Qivil Procedure €ode, as an abuse ofthe process of 
the Court. 

Janardan Vithal v, Anant Mahadev (3), relied 
upon. 


119- - 


Mr. L. P, Ferro, for the Applicant. à. 
Mr. Jamiatrai Lalchand, for the Op- 
ponent, 


.QRDER.—I think the learned Second 
Registrar was right in holding that an 
application for bringing on the record 
legal representatives: of. a deceased op- 
ponent in an application for permission 


to sue in forma pauperis is not governed’ 


by the provisions of Art, 17% of the 
Limitation Act, Before the Court grants 
permission to the applicant to file a suit 
in forma pauperis there is no suit before 
the Court and before the application to sue 
in forma pauperis is granted, there is 
no plaintiffand no defendant. The par- 
ties to the application are referred to as 
the applicant and the opponent. On the 
very face of it O. XXII, Civil Procedure 
Oode, deals with applications to- bring on 
record the legal representatives of parties 
toa suit dying during the pendency of 
“the suit and, therefore, reading the pro- 
visions of O. XXII, Oivil Procedure Code, 
with those of Art. 177 of the Limitation 
Act, there can be no doubt that that 
Article applies to suits and that this is 
so is also abundantly clear from the pro- 
visions of O. XXII, r. 4, Civil Procedure 
Code, which provides the penalty for such 
non-joinder as the abatement of the suit, 
There being no suit before the Court, there 
could be no abatement, 


Mr. Jamiatrai has contended that s. 141 


makes the provisions of the Code applic- 


able to applications which are not suits 
and that O. XXII, Civil Procedure Code, 
and Art. 177 of the. Limitation Act 


should, therefore, apply to applications - 
to sue in forma pauperis, But all that is 


said in s. 141 is that the procedure pro- 
vided-in the Code in regard to suits 
shali be followed as far asit can be made 


applicable in all proceedings in any Court ` 
of civil jurisdiction. Therefore, though - 


no doubt the procedure laid down in 0, 


XXII, Civil Procedufe Code, requiring a. 
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Mahadev (1) somewhat similar plea under : 
Art. 171-B of Sch, II of Act XV of 
1877 corresponding to- Art, 177 of. the 
present Limitation Act was held not to 
apply to a forma pauperis inquiry. It has 
been suggested thatin the absence of a 
penalty being imposed on a pauper it 
would be open to him to delay bringing 
the legal representatives of a deceased op- 
ponent on the record for an unlimited 
time tothe serious prejudice of the re- 
spondent. Ido not think the Court is so. 
powerless. If the pauper purposely delays 
*n bringing the legal representatives of the 
deceased opponent on the record within 
a reasonable time, it is always within the 

"discretion of the Court to punish him by 
rejecting his application either under the 
provisionsofO XXX [IL r.9,cl (a), Civil Pro- 
cedure Oode,read with s. 141, Civil Procedure 
Code, treating his failure to bring the legal 
representatives on the record within the 
time allowed by the Court as vexatious or 
improper conduct on his part in.the course 
of the proceedings or under the’ provisions 
of s. 151, Civil Procedure Code, as an abuse 
ofthe process of the Court. I, therefore, 
see no reason to interfere with the . 
order of thelearned Second Registrar and 
hold that the applicant do pay costs of this 
hearing, : f 

P, B. A, Order accordingly 

(1) 7B. 373, 


plaintiff to bring on ihe record the legal : 


representatives of a deceased defendant 
may apply to applications which -are not 
suits, it doesnot follow therefrom that’ the 
penalties provided in O. XXII, r. 4, Civil 
Procedure Code, or the period of limitation 
préscribed for making applioetions- undbr 
O. XXII, Civil Procedure Code, can without 
Any express provision in that behalf, be 


. Baid to apply to applications which are not. 


guits; In Janardan Vithal v. Anant 
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MADRAS HIGH COURT. 

APPEAL AGAINST OgDER No, 467 or 1927. 

April 4, 1928. reps 
Present:—Mr. Justice Madhavan Nair and 
Mr. Justice Jackson, 

S. N. SUBRAMANIAN CHETTIAR— 

DEFENDANT No. 1—APPELLANT 
A versus 
RAMANATHAN OHETTIAR--PLAINTIFF 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 39— 
Application for transmission of decree for execution 
—Objections to executability of decree must be decided 
by Court transferring decree, 

Objections as regards the executability of a decree 
should be decided by the Court which transfers the 
decree and not by the Court to which it is trans- 
ferred for execution, [p. 114, col. 1] 

Kallepalli Rajilagiripathy v. Kallapalli Bhavani 
Sankaran (3), Muthuveeraswami_N aydu v. Annamalai 
Chettiar (6) and Arunachalam Pillai v. Shanmugham 
Pillai (7), followed, 

Chutterput Singh v. Sait 
ished. 

Appeal against an order of the Court of 
the Subordinate Judge, Ouddalore, dated 
the 3rd December, 1927, and passed in M. P. 
R. No 272 of 1927 in O. S. No. 31 of 1919. 

Mr. E. Vinayaka Rao, for the Appellant. 

Mr. A. Swaminatha Iyer, for the Re- 


spondent. ; 


JUDGMENT.—This appeal arises out 
of an application filed by the plaintiff decree- 
holder in O. S. No.31 of 1919 on the file of 
the Court of the Subordinate Judge of 
Ouddalore for bringing on record one 
Ramaswamy Chetty as the legal representa- 
tive of the deceased 4th defendant aud 
also for transmission of the decree to the 
Sub-Gourt, Devakottah, for execution under 
8. 39 of the Code of Civil Procedure. As 
required under r. 138, cl, (1) of the Civil 
Rules of Practice, the application stated the 
particulars set out in cl. (a) to (i) of 
O. XXI, r. 11 of the Code of Civil Procedure 
and the circumstances relied on by the 
petitioner justifying the transmission of 
the decree; and netice of this application 
was sent under r. 138 el. (3)tg the defendants. 
The Ist defendant, the appellant before us, 
did not offer any objection to the letal 
representative being brought on the record. 
He did not object to the transfer of the 
decree also, but he contended that the 
decree was not executable for various 
reasons and that these objections Should be 
decided before the transfer was ordered. 
The learned Judge brought the legal 
representatives on the record and ordered 
the transfer of the decres to the Devakottah 
Sub-Court as prayed for, holding that the 
objections which the lst, defendant has 


8 


Sumari Mal (1), distingu- 
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raised as to the executability may, if so 


advised, be advanced inthe Executing 
Court. . f 


In this appəal, the ləb defendant 
argues that the decree is inexecutable 
andis barred by limitation and that 
the Subordinate Judge was ound io 


law to dispose of these objections before 
ordering the transfer. The respondent 
contends that the proper Oourt to deal 
with these'objections is the Executing Court 
and that the order of the Subordinate 
_ Judge is only a ministerial order against 
which no appeal lies. He relies mainly on 
the decision in Chutterput Singh v. Sait 
Sumari Mal (1) which is referred to with 
approval in Banku Behary Chatterji v. 
Naraindas Dutt (2). d ' 
The question whether the objections as 
regards the executability of the decree 
should be decided by the Court which 
transfers the decree or the Court to which it 
is tranaferred for execution was considered 
and decided by this Court in Kallepalli 
Rajilagiripathy v. Kallapalli Bhavani 
Sankaran (3) in favour of the view advanced 
on behalf of the appellant. In that case the 
learned Judges accepted the argument that 
if the debtor had an opportunity of 
appearing and pleading that the applica- 
tion was barred by limitation and failed 
to do 80,8. 11 Explanation IV of the Code of 
Civil Procedure will be applicable and that 
the question wouldbe res judicata becauseit 
was one which might and oughtto have been 
put forward to show that the decreé was not 
one that was executable.Afterreferring tothe 
leading cases Mungal Pershad  Dichit v. 
Grija Kant Lahiri (4) and Rajah of Ramnad 
v. Velusami Tevar (5) as regards the appli- 
cation of the principle of constructive res 
judicata in execution proceedings, the 
learned © Judges stated their con- 
clusion thus: “It would appear from 
this that, evenin an application for trans- 
fer of a decre3 it is open to the 
judgment-debtor to plead limitation and 
1) 36 Ind, Cas. 602; ; 
pe ibi » : ; 430. ne 23 O.L. J. 645; 20 
. Oas, 24; 54 C. A. 

73; 52 M. L. J. 565; (1997) A W, ^x 398, LO. w 
N. 474; 31 O. W. N. 589; 29 Bom. L. R, 850, 38 M. 
L. T.90; 45 C. L. J. 507; 28 L. W. 180; 54 È A. 129 


(P. 0). 
(3) 8D Ind. Cas. 103; 47 M. 641; 19 L. W. 650; 47 


M,L, J. 4; (1924) M. W. N. 527; A. I R.1924 Mad. 
19. . 
(d) 80751; 11 D.R. 13; 8 I: A, 123; 

Q.J.9:9 (P.O). + x d RE 


(5) 53 Ind. Oas. 880; 40 M. L. J. 197; 19 A. L. J. 168; 
18 D, W, 290; (1921) M. W. N. 51; 33 C. L. J. 218; 25 C. 
IN. 581; 23 Bom. ki. R. 701; A. I. R. 1921 P, 6,23: 

L A. 45 (P. O.). pe el 


—prevent 


` 92; A. I. Re 1926 


e 
li4 . 
. 

If the decree is 
transfer of it to 
infruetuous pro- 
8 which ought not to be taken and, 
of limitation is 
availableit should be urged in order to 
multiplicity of proceedings.” 
8 to this decision it is clear that 
this case should 
have dealt with the objections which the 
appellant urged as regards the executabil- 
ity of the decree; and that it ig the proper 

objections, This « 
ecision reported 
as Muthuveeraswami Naidu v. Annamalai 
Chettiar (6)to which one of us Was a party? 
he identical question again came up for 
considération very recently (20th January, 
1928) in Arunachalam Pillai v. Shanmugham 
Judges followed 
the two earlier decisions of this Court, we 

this last 


Accordin 


the judg- 
have here to consider 
whether a Court which had authority to 
limitation, and which 
notice and heard the 
parties can decline to gointo the question 
grounds rendering 
We are inclined 
decline both on 
Principle and on the authority of the pre- 
vious decisions of this Oourt. The observa- 
Privy Oouncil in -Banku 
Naraindas Dutt (2) 
with reference to the 
prevailing in the Calcutta 
the judgment-debtor after 
receiving notice to show cause why the 
decree should not be transferred to another 
Court for execution does not raise all his 
objections to execution, such ag limitation, 
discharge, etc., -ib will not be open to him 
to raise such pleas in a later execution -peti- 
(6) 91 Ind. Cas. 1056; (1026) M, W, N, 120; 23 L, w, 
Mad. 411, * 
(7) (1928) M, W. N, 152. 
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tion on the 
judiegta. 

l'urther, it appears to us thaf the ap- 
plication under s, is an application 
governed by s. 3 (1) of the Limitation Act 
and the Court must go into the question, 
of limitation. It also appears to us that 
the order having been passed by the Sub- 
ordinate Judge after the issue of notice to 
the judgment-debtor and hearing his ob- 
jections, cannot be considered to be a 
ministerial order. 

We must, therefore, set aside the order 
and remand the petition to the lower Court 
for disposal according to law, we may 
note that apart from the plea that the 
decree is not executable, no other objection 
to the transmission of the decree has been 
urged before us by the appellant. The 
appellant will get his costs, here and in the 
Court below. 

Y. N. V. 


ground of constructive res 


Appeal allowed, 


MADRAS HIGH COURT. 
Sgoonp CIVIL APPEAL No. 906 or 1925, 
September 4, 1928, 

Present :—Mr. Justice Odgers. 

DEVARAPALLI BULLI BAPAYYA— 
DeEFENDANT No. 4—AÀPPBLLANT 
versus 

Sri Rajah VADREVU 
RAO BAHADUR ZAMINDAR GARU 


A suit by a zemindar against an inamdar for 
damages for use and occupation of land by the 
defendants for certain faslis including kist and 
cesses is of a Small Cause natum whether the claim 
be viewed as one for rent, or for cesses, or for 
kattubadi or damage fr use and occupation of land. 
ip. 115, col. 1] 

The” nature of a guit .must be decided by the 
allegations in the plaint without reference to thosc 
in the written statement. A suit really ofa Small 
Cause nature does not cease to be one of such a 
nature by reason merely of the Court having 
ercised its jurisdiction under s. 23, Provincial Small 
Cause Courts Act, [p. 115, col. 2.] 

Manappa Mudali v, S. T. McCarthy (8), followed. 

Second appedl against theedecree of the 
Court of the Subordinate Judge of 
Rajahmundry, in Appeal Suit. No. 106 of . 
1924 (A, 8, No. 19 of 1924, Additional Sub- 
Court, Cocanada), preferred against the 
decree of the Court of tho District Munsif 
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of Ramachandrapur in Original Sult No. 
212 of 1922. 

Mr. B, Satyanarayana, 
lants. 

Mr. K. Kameswara Rao, 


ents. 

JUDGMENT.—This is an appeal 
from the decree of the Subordinate Judge 
of Rajahmundry and. a preliminary point 
is taken by the learned Adocate for the 
respondent that no second appeal lies. 
The suit is brought by a zemindar against 
the inamdar for damages for use and 
occupation by the defendants for Faslis 
1328 to 1330 assessed at Rs. 37-9-0. Plaintiff 
alleges that the defendants who were his ten- 
ants were liable to pay a sum of Rs.11-4-6 
per year as kist including local and railway 
cesses dnd the question is whether the suit 
is of a Small Cause nature, It was originally 
instituted as such, but was then presented 
to the Original Side ofthe Munsif's Court 
in order to decide a question of title which 
had been raised by the written statement, 
unders. 23 of the Provincial Small Cause 
Courts Act. Mr. K. Kameswara Rao, the 
learned Advocate for the respondent, 
has cited a series of cases which seem to 
me under the circumstances of this case to 
cover all the points. For instance, if thissum 
of Re. 37-9-0is to be treated as rent the deci- 
sion in Soundaram Ayyar v. Sennia Naicken 
(1) covers it. If itis recovery of cess, Maha- 
rajah of Vizianagaram v Verranna (2) co- 
vers it. Ifit isto be treated as kattubadi 
then Mullapudi Baiakrishnayya v. Venkata. 
narasimha Appa Rao (3)and Bhuvanapalli 
Subbaya v.Rajaof Vencatagiri (4) cover it. 
The suit is specifically laid for damages 
andthat claim is covered by the authority 
of Makhan Lall Datta v. Garibullah Sardar 
(5) and Vira Pillai v. Rangasami Pillai (6). 
The latter was acase of damages for-use 


for the Appel- 
for the Respond- 


and occupation cf land and it is perhaps - 


important in view of what lam going to 
say that it was the plaintiffs case alone 
that was set out in the case and referred for 
the opinion of the Higa Court under s. 646 
/b) of the then Civil Procedure Code. 
Makhan Lall Datta v. Garibullah Sardar (5) 
is to the same effect, There the defendants 
contested the plaintiff's title to the land as 


uki As 10 M. L. J. 329 (F. B.). 
(2 . Cas. 760; 36 M, 18; 10 M. L. T. 167; (101 
2 M, W. N. 139; 21M. L. J. 819. y 
PES 
4) . Cas. 207; 42 M. L. J. 118; 14 L. W. 349; 
A. I. R. 1922 Mad, 362, Tue 
(8) 17.0, 541. : 
(6) 22 M. 149 
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hedid here. The fact that the plaint was 
returned under s. 23 of the Provincial 
Small Cause Courts Act makes no diff erente: 
ef, Muthukaruppan v. Sellan (7) where 
the learned Judges say that the suit does 
“nat cease to be of a Small Cause nature by 
reason of the Oourt having exercised its 
discretion unders. 23 of the Provincial . 
Small Cause Courts Act. See also the Full 
Bench in Manappa Mudali v. S. T. McCarthy 
(8) where Innes, J., pointed out that it was 
difficult to understand how a suit, the 
claim in which is cognizakle by a Court of 
“Small Causes can cease to be within the 
jurisdiction of the Court by reason merely 
of the issues raised by the defence, Itis 
contended by the learned Advocate for the 
appellant that ss . the defence raised a 
question of title it must be taken that the 
cuit was one on title and is, therefore, 
outside the cognizance of the Small Cauce 
Court aud he relies on a decision in 
Prayega Doss Jeevaru v. Pachella Dorai- 
swami Iyengar (9) by Devadoss and Waller, 
JJ., to the effect that though a Small Cause 
Court is entitled to decide a question of 
title if it arises incidentally, yet where the 
plaint and the written statement 
show that the issue to be fought and 
decided isone of title, the suit cannot be 
considered to be one of a Small Cause 
nature. Here the question cf title was 
entirely incidental and it is impossible, to 
say what question was raised or how itzwa8 
raised in the case before the learned Judges 
in Prayaga Doss Jeevaru v. Pachella Dorai- 
swami Iyengar (9) because we bave not. 
got the plaint and the written statement 
set out in the report. With respect it 
seems to me that the nature of asuit is to be 
decided on tbe plaint as pointed by Innes, 
J,, in the Full Bench decision ahd I think, 
in other decisions of this Court. It seems 
to me quite clear that this isa Small Cause 
Court suit and, therefore, no second appeal 
lies, and it is accordisgly dismissed with 
costs. f - 
v. N. V. 
(1) 15M 
(s) 3 M. 
(9) $6 Ind. Cas. 899; 23 L. W. 
656; (1926) M. W. N. 528, 


Appeal dismissed. 


.98. . 
192; 6 Ind. Jur. 21 (F. B.). . 
520; A. I. R. 1926 Mad, 
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MADRAS HIGH COURT, 
APPEAL Suit No, 202 oF 1924, 
April 27, 1998. 
e Present:— Justice Sir Kumaraswami 
Sastriar and Mr. Justice Reilly. 
RAMASWAMI MUDALIAR anp OTHERB— 
PLAINTIFFS—À PPRLLANTS 


versus 
ALAGATHAIANNI anp OTBERS— 


DEFENDANTS— RESPONDENTS. 

Decree—Compromise decree—Suit by minor on 
attaining majority to set aside decree—Fraud, proof 
of—Truth or falsity of claim, whether can be gone 
into—Civil Procedure Code (Act V of 1908), s. 11, 
whether applicable to compromise decrees, 

Per Kumaraswami Sastriar, J.—Where a party seeks 
to set aside a compromise of a disputed claim, he 
must firat of all show grounds which would entitle 
the party to set aside the transaction before he can 
be allowed to agitate the merits of his claim, [p. 120, 
col. 2.] z 

The circumstances whieh will furnish aufficient 
ground for impeaching a compromise decree must: 
be such as to amount to fraud in the party claim- 
ing the benefit of the compromise, meaning by 
fraud not moral fraud, but what in the eye of a 
Court is considered as amounting to fraud. A 
compromise of doubtful rights between adult parties 
cannot be set aside on any other ground, I there 
is no fraud, and equal knowledge on both sides, the 
compromise cannot be disturbed, but if there is 
knowledge on one side which is withheld, the 
compromise cannot stend, because the withholding 
of the knowledge amounts in the view of a Court 
of Equity to fraud. The rule which applies between 
adults is not legs applicable to compromises by the 
Court on behalf of infants. Such orders of the 
Oourt cannot be set aside on grounds less strong 
than those which would be required to set aside 
the tranenotion between competent parties. [p. 120, 
col. 1. s 

Bibee Solomon v, Abdul Aziz (1) and Brooke v. Lord 
Mostyn (2), followed. 


Where a suit is filed to set aside a 
properly entered into 
compromise cannot be 


compromise 
and sanctioned by Court, the 
re-opened by proving over 
again facts which the Parties to the compromise 
alleged in the previous litigation, since to hold 
otherwise would be to hold that no compromise can 
be binding i$ a party can claim to be entitled to 
re-open the whole question which it was the object 
of the compromise to settle without adjudication, [p. 
122, cols. 1 & 2.] 

Rameswar Pershad Singh v. Ram Bahadur Singh 
(6) and Sidh Gopal v. Behari Lal (7), followed. 

Section ll, Civil Procedtire Code, is not applicable 
to a compromise decreg, [p. 123, col. 1.) 
i Gopalasgmi Vastad v. Govindasami Vastad (8), fol- 
owed. i 

Per Reilly, J.—Fraud must be strictly proved. A 
inan cannot complain of fraud simply because he 
regrets a bargain into which he entered with his 
eyes open. Nor can a minor attack a compromise 
sanctioned by the Court on his behalf on éhe 
gréund that the Court was defrsüded unless he 
can prove, not merely that the compromise was not 
very profitable *to him or that hig opponent put 
forward a false plea, but that the Court was 
deceived either by that plea or about the facts of 
` the case vr was deceived into believing that the 
compromise had been accepted by the minor's 
guardian, pr next friend with free consent and 

* 
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knowledge of the facis when it had not been so 
accepted. [p. 125, cols. 1 & 2.] 

Appeal against the decree of the Court of 
the Second Additional Subordinate Judge 
of Tinnevelly, in O. S. No. 1 of 1923 (0, 8. 
No. 53 of 1922 on the file of the Court of 
the Subordinate Judge of Tinnevelly). 

Messrs. C. S. Venkatachriar and 8, 
Sankara Iyer, for the Appellants. 

Messrs. T. M. Krishnaswamy Iyer and 
A. C. Shunmugha Nainar, for the Respond- 


ents. 
e 


JUDGMENT. 

Kumaraswami Sastriar, J.—This 
appeal arises out of a suit for partition filed 
by the lst and 2nd plaintiffs claiming to 
be the illegitimate sons of one Kumara- 
swami Mudali against the lst defendant, 
his widow. The2nd and 8rd defendants 
are the daughters of the Ist defendant. 
The 4th defendant is the daughter-in-law 
ofa deceased daughter. The 5th defend- 
ant is the 3rd defendant's husband's 
brother. The 6th defendant is the 
son of the 3rd defendant. Defend- 
ants Nos. 7 and ll are the brothers 
of the lst defendant's husband. Defend- 
ants Nos. 8, 9 and 10 are the sonsof the 7th 
defendant. The 12th defendant is the 
mother of plaintiffs Nos. 1 and 2, 

The case for plaintiffs Nos. 1 and 2 is 
that Ramasundarathammal, their mother, 
was under. the continuous concubinage of 
Kumeraswami Mudali ever since she 
attained maturity and they are her sons 
by Kumaraswami Mudali, that they 
(plaintiffs Nos. 1 and 2) and the 19th de- 
fendant were under the protection of 
Kumaraswami Mudali till his death and 
under Hindu Law they are entitled to a 
share in Kumaraswami Mudali's estate. 
On the death of Kumaraswami Mudali and 
during the minority of the Ist and 2nd 
plaintiffs their mother filed pauper Suit 
No. 40 of 1910 on the file 6f the Sub- Court, 
Tinnevelly and she entered into a rajinama 
agreeing toreceive Rs, 1,675 in full settle- 
ment of the plaintiffs’ claim. It is alleged 
thatthe rajinama was not bona fide and 
was entirely prejudicial to the Ist and 
2nd plaintiffs and that it was entered into 
becausethe 12th defendant wag under the 
influence of the Ist defendant azd was 
defrauded, she being helpless and not 
having proper advice. Th y state that 
the compromise is not binding on them 
andclaim their share in their father’s’ 
estate, Various schedules ara annexed to 
the plaint, . 

The lst defendant denies that the lat 
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and 2nd plaintiffs are the illegitimate sons 
of Kumaraswami Mudali or that they are 
entitled to any share in his: estate. She 
states that their mother is a dancing girl 
and was not the permanently kept con- 
cubine of Kumaraswami Mudali, that the 
compromise in O. S. No. 40 of the 1910 
was bona fide andis valid and binding on 
the Ist and 2nd  plaintifls. She raises 
some other defences with regard to the 
‘schedules annexed to the plaint which it 
is unnecessary to consider in this appeal. 

The 3rd plaintiffis no relation of the 
other two plaintiffs butisan assignee of 
the half share of plaintiffs Nos.1 and 2 
in the properties and he is added asa 
party. 

The Subordinate Judge dismissed the 
plaintiffs’ suit on the ground that the 
rajinama is binding on plaintiffs Nos. 1 and 
2 and hence the appeal. < 

' Itis not disputed that the 12th defend- 
antisa dancirg girl by profession. On 
the death of Kumaraswami 


Nos. Land 2, filed O. S. No. 40 of 1910 on 
the file of the Sub-Court, Tinnevelly, a 
certified copy of which is filed as Ex. 1. 
The plaintiffs in that suit were the present 
Ist and 2nd plaintiffs, and their next 
friend was their mother the 12th defend- 


-ant in this suit. The defendants 
were the lst defendant here (the 
widow of Kumaraswami  Mudali) and 


Subbammal her daughter whois the pre- 
sent 3rd defendant. In that plaint it 
was stated that the plaintiffs were the 
illegitimate sons of Kumaraswami Mudali 
by his permenently kept concubine and 


they claimed their share of the properties. 


described in the schedules annexed to the 
plaint. 
statement denying the plaintiffs’ rights. 
She denied that the plaintiffs were the 
sons of Kumaraswami  Mudali and stated 
that their mother “wasa dancing girl, who, 
since sheattained puberty, was following 
her profession and was not the  perma- 
nently kept concubine] of Kumaraswami 
Mudali. She denied the correctness of 
the sehedules to the plaint, and in the 
schedule to the written statement she 
get.out the.debts which were due by 
Kumaraswami Mudali amounting to about 
Rs. 41,193. The 2nd defendant also 
filed a similar written statement. She 
claimed that about Rs. 18,715 was due to 
her from the estate. : 

The suitwas compromised. Th next 
friend in that suitfiled an affidavit (Ex. V-a) 
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Mudali she, . 
as the mother and guardian of plaintiffs . 


The lst defendant filed a written. 
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stating that with a view to benefit the 
minor plaintiffsa compromise is entered 
into with the lst defendant, and that the 
terms are beneficial and favourable to the 
plaintifis and she prayed for permission to 
enter into the compromiss. The compro- 
mise is Ex. III dated the 15th September, 
1911. It sets out the substance of the 
contentions and proceeds as follows:— 


“Thereupon issues were framed and the 
suit has now come up for trial. In the 


. meanwhile, both parties have entered into 


a compromise in the manner set out below 
as decided by arbitrators without entering 
into the merits of the contentions of the 
parties,in view to the various losses which 
both parties might be put to by proceed- 
ingfurther with the suit and taking it 
as far as the High Court, to the fact that 
the properties likely to remain after dis- 
charging the othi, mortgage,simple money 
debts, decrees, ete., set out in the written 
statements of the defendants and borrowed 
‘by the said Kumaraswami Mudaliar and 
due from his estate would be very little 
and tothe welfare and advantage ofthe 
said minor plaintiffs in particular.” Then 


“ib refers to the particulars of the compro- * 
‘mise which were(l) “The lst defendant 


should pay Rs. 1,675 to the minor plaint- 


iffs’ claim, costs incurred in, Court, etc., 
out of which Rs. 220 is for .payment of 
Court-fee. oe es NG 


“(2) Rs. 1,000 is the amount deposited in 
Court so thatthe minor plaintiffs’ mother 
might purchase substantial property free 
of encumbrances for the benefit of the 
said minors, Rs. 300 is the amount received 
by the minor plaintiffs mother towards 
the expenses of the construction of the 
minors’ houseand Rs. 155isthe amount 
received by the plaintiffs mother for the 
costs of suit and for payment of Vakil’s fee, 
Rs. 1,675 inall. ‘The plaintiffs’: suit will be 


withdrawn so far as the 2nd defendant is 


concerned, The plaintjfis shall not here- 


after have any right whateverto, or fur- 


ther claim on all the properties which had 
belonged to the said Kumaraswami 
Mudaliar inclusive of the plaint properties, . 
Defendants Nos. land 2 shall bear their 
own costs. Wepray thata decree may be 
pasged in the terms above mentioned’, 
Upon this the *Dourt passed the follow- 
ing order:—' The compromise has been , 
sanctioned by the Court as beneficial to 
the minors. Decree accordingly against 
Ist defendant. The 2nd defendant does 
not claim costs.” 
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- It appears from Ex. IV, that a &pecial 
vakalat was executed by the plaintiffs’ 
‘mother ‘to her Vakil to enter into the 
. compromise. Exhibit IV sets out the 
contentions of both parties and the terms 
s the vajinama and concludes as fol- 
OW8:— . 

“As I have given to you this vakalatnama 
fer filing in Court the rajinamah which has 
been executed with these provisions for 
signifying consent thereto, for taking 
necessary steps for disposal and for obtain- 
ing and giving copies, I shall acquiesce in 
all that you doin that matter as if I doe 

` them myself." The Vakil on this special 
vakalat filed 
that permission may be granted to tHe 
next friend of the minors to sign the 
rajinama and the Court passed the follow- 
‘ing order: ‘The compromise appears to 
B. beneficial to the minors. Itis sanction- 
e , 


"The judgment (Bx. VI) simply says that 

“a decree will be passed according to the 

rajinama. ‘The decree which was actually 
passed is Ex. VII. 

It appears from the evidence that the 
12th defendant was helped in that suit by 
one Peddu Bhattar who was keeping her 
sister and also by Arunachala Mudali the 
present 7th defendant, Shadagopa Pillai, 
who was examined as' defendant's 2nd 
witness in the suit states that he appeared 

‘for the plaintiffs in O. S. Nc. 40 of 1910 and 
that he signed the original of the com- 
promise petition (Ex. III) and aecepted the 

-special vakalat, (Ex. IV). He says that he 

“must have certified that the compromise 

< was for the benefit of the minors and that 

‘he believed from what was represented to him 
that the compromise was for the benefit of 
the minors, This is what he says in cross- 
examination:—“Peddu Bhattar of Sankaran- 
koil helped the plaintiffs’ next friend in 
that casé. I do not remember if Arunachala 
:Mudaliar helped her ....,. Peddu Bhattar 
‘made representations to me. It is on 
-his representations that I believed that the 
‘compromise was fo? the benefit of the minor. 
` The plaintiffs’ mother did not come theo," 
. The plaintiffs! mother who was examined as 
- plaintiffs’ first witness states: “The Village 

. Munaif of Sankarankoil, Peddu Bhatter and 
: Arunachala Mudaliar of Edakal (7th defend- 
‘ant) helped me in filing the previous suit. 

. Arunachala Mudaliar is ghe brothe® of 

.'Kumaraswami Mudaliar whose property I 

e wanted to*divide in my guit. I had no 
money to spend -for litigation. The 
Bhattar and the Mudaliar asked me to have 
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the suit compromised, I consented tothe 


-razt. I received Rs. 1000 deposited in 


Court. Iutilized the same for my support 
and'the support of my sons. I have taken. 
an othifor Rs, 5 Ooutof the Rs, 1,000 I 


received in Court, Idid not getany other 


amount except the Rs. 1,000. Idid not 
get Rs. 300 forrepairingthe house. The 
plaintiffs had no house. Ihave not pur- 
chased any land in thename of my sons, I 
do not know the terms ofthe rajinama.” 
In eross-examination she says: “The Bhattar ' 
referred to by me was keeping my. sister, 
The Bhattar was a rich man. The Bhattar 
spent forthe previous litigation. He. is 
dead. The Mudaliar did not spend any 
amount for the litigation. He is alive." 

It was pressed in the argument by Mr. 
Venkatachari for the appellants that the 
evidence of the Vakil, Shadagopa Pillai, 
shows that he did not get instructions from 
the plaintiffs’ mother for filing the rajinama 
and that the rajinama would not bind the 
plaintiffs' and it was suggested that the 
compromise was' not entered into by the 
plaintiffs’ mother with full knowledge of 
what she was doing. No doubt, Shadagopa 
Pillai says that the plaintiffs’ mother did not 
come to him when he put in the certificate 
and the compromise petition. But it is 
clear from the special vakalat which I have 
referred to above that the plaintiffs’ 
mother knew the terms of the vajinama, 
stated that it was beneficial to the minors 
and asked the Vakilto take the necessary 
proceedings. She was assisted by Peddu 
Bhattar who wasa Village Munsifand by 
Arunachala  Mudalir (a divided brother 
of Kumaraswami . Mudali) who must have 
kaown the affairs of the family. So far, 
therefore, as the suit of 1910 and the 
proceedings therein which terminated in 
the rajinama are concerned, there is 
nothing in the record of those proceedings 
which would suggest that there was any 
fraud or any other circumstance which 
would render the rajinasha not binding on 
the plaintiffs in shat suit. 

The plaintiffs before they could succeed | 
in this suit have to prove the allegations in ` 
the plaint that the rajinama is not binding 
onthem. .This is the subject-matter of the 
second issue which runs as  follows:— 
"Whether the raji and decrge in O. S. 
No. 40 of 1910 are not valid and binding on 
plaintiffs?" e 

It is argued by Mr. Venk&tachari for. the 
appellants that the Subordinate J udge was 
wrong in treating this asa preliminary 
issue to be decided in the suit, that he 
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ought to have allowed the plaintiffs to 
adduce all their evidence, and what the 
Subordinate Judge ought to have done was 
to have given the plaintiffs an opportunity 
of proving once again the case they had 
get up in thesuit of 1910, namely, that they 
were the illegitimate sons of Kumaraswami 
Mudali, entitled to ashare of the pro- 
perties. So far as I can see from the record 
there is nothing to show that any evidence 
was shut out nor is there any affidavit filed 
before us that any witnesses whom the 
plaintiffs wanted to examine were 
not examined by the Court. It appears 
fromthe B diary that on the 26th of Novem- 
ber 1923 issues Nos. 1 to3 and 14 were 
referred to and discussed and the case was 
‘adjourned to 6th December, 1923. On the 
6th December, the defendants’ Vakil wanted 
issues Nos. 1to3 and 14 to be tried first. 
Thereupon the plaintiffs’ witnesses were ex- 
amined and their case was closed. Then two 
witnesses were examined for the defendants 
and the suit*was adjourned to the 8th of 
December, 1923. No objections seem to 
have been raised to this course and this 
case proceeded. Onthe 8th of December 
the plaintiffs filed their documents and the 
defendants filed their documents, the case 
was closed and adjournedito the 10th Decem- 
ber, for judgment. On the 10th the judgment 
was delivered. Sofaras the documentary 
evidencesisconcsrned,anumber of documents 
having been filed on bothsides. The plaintiff 
filed Exs. Ato A-7 andthe defendants filed 
Exs.I to XXXVI. The plaintiffs examined 
four witnessesand the defendants examined 
two witnesses. I cannot say on the record 
that any evidence which would showthat the 
compromise was not binding on the plaint- 
iffe was shutout. 

The main arguments of Mr, Venkatachari 
are (1) that it is proved from the record that 
the basis of the compromise in the suit of 
1910, namely, that the estate was smallowing 


to the heavy debts of the deceased 
is not supported by the evidence 
and the , documents *filed and that 


the compromise is invalid because it, was 
based on a mis-statement of facts, and (2) 
that the Judge should have called on the 
. plaintiffs or allowed them to prove over 
again that they are the illegitimate - sons 
entitled to.a share and that if they can 
show that they are the illegitimate sons, 
the compromise must necessarily fail as 
there could be no bona fide dispute be- 
tween the parties as to the status of the 
plaintiffs. : . 

` As regards the first point the position 
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wase- this. The plaintiffs in the suit of 
1910 gave in the schedules to the plaint 
the extent of the properties. The defendants 
stated that there were heavy debts and that 
after the payment of those debts the assets 
would be small, Both the defendants 
gave an exhaustive list of the various debts 
go that it cannot be said that there was 
any concealment of the real state of affairs. 
It is not disputed and the evidence shows 
that whén Kumaraswami Mudali died, he 
was indebted and that there were 
decrees against him. some of which were 
being executed. There is not much dispute 
about the extent of the lands but the 
question is what was their value. The . 
* Subordinate Judge from para. 36 onwards , 
of the judgment deals with the question 
of the value of the lands and the debts 
and in para. 52 gives his findings as fol- 
lows:—“Even allowimg some margin for the 
valuation given in Ex. XXXIII, and taking 
into consideration also the value given in 
Ex. A series, the properties of Kumara- 
swami Mudaliar are likely to be worth 
between Rs, 40,000 and Rs. 50,000. That he 
had debts to the extent of about Rs. 35,000 
would appear clear from the documents 
already referred to by me. I have allowed ` 
the largest margin possible in favour of 
the plaintiffs. The estimated value has, no 
doubt, to be taken only approximately." . 
There is nothing toshow that any of the. 
debts mentioned in the written statements 
filed in the suit of 191U arefietitious. I do 
not think there is any reason to disturb the 
finding of the Subordinate Judge as re- 
gards the value of the properties or as 
regards the debts, The 2nd defendant 
married into a rich family of Dalavoy 
Mudaliar and she inherited a very large 
estate from her husband. It is said that 
she iu order to benefit her sister the 3rd 
defendant got the decree against the estate 
of Kumaraswami Mudali assigned over to 
her. There is nothing improper in this 
course nor does itsuggest any fraud. The 
fact that the widow did not contest some 
of the suits filed after her husband’s death 
does not show any fraüd. It is. difficult 
to believe that the widow consented to. 
collusive decrees and got her daughter the 
3nd defendant to take assignments of all 
those decrees after paying consideration to 
the decree holders and then got them 
transferred t® her sister the 3rd defendant. 
L do not think the. compromise can be set, 
aside on the £round that there was any 
materialconcealment of the value of the . 
estate in the raJinama entered into. ` | 
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Reference has been made by Mr. Venkata- 
chari to Bibee Solomon v. Abdool Azie (1) 
where it was held that a compromise en- 
tered into with the sanction of the Court on 
behalf of the minors can be set aside where 
the Court eanctions it under a misap- 
prehension of the material facts even though 
no actual fraud was proved. In that case 
the plaintiff who was a minor was entitled 
to 7/24ths of the estate of her father. The 
question was as regards the value of the 
estate. Sir Richard Garth, C. J., and Ponti- 
fex J., following Rrooke v. Lord Mostyn (2) 
held that the estate was much larger than 
what was repregented to the Court and 
ihat consequently the eompromise which 
was based on an erroneous assumption of 
facts was not binding onthe minor. 

Brooke v. Lord Mostyn (2) was a case of a 
compromise grounded.on the supposed in- 
sufficiency of a real estate to pay an infant's 
egacy and other legacies charged upon it 
which was sanctioned by the Court on 
behalf of the infant. It was found that 
the estate was much larger owing to the 
valuation being incorrect and it was held 
that the compromise must be set aside. 
Turner, L, J., observed: “It is to be consider- 
ed, then, what are the circumstances which 
will furnish sufficient ground for impeach- 
ing acompromise made under the order 
of the Court, and I think they must be 
such as to amount to fraud in the party 
claiming the benefit of the compromise, 
meaning by fraud not moral fraud, but 
what in the eye of this Court is consider- 
ed as amounting to fraud. A compromise 
of doubtful rights between adult parties 
cannot, as I conceive, be set aside on any 
other ground, If there is.no fraud, and 
equal knowledge on both sides, the eom- 
promise cannot be disturbed, but if there 
is knowledge on one side which is with- 
held, the compromise cannot stand, because 
the withholding of the knowledge amounts 
in the view of a Court of Equity to fraud, 
The rule which applies between adults 
seems to me to be nof less applieable to 
compromises by the Court on behalf of 
infants. The orders of the Court cannot 
be set aside on grounds less strong than 
those which would be required to set 
aside the transaction between competent 
"parties." 

Applying this test to the present casó 
I do not think it has been shown that the 


e e 
(1) 6 O. 687; 80. L. R. 169. 
(2) (1864) 2 De G. J. & S. 373: 34 
Jur. (N. s.) 1114; 11 L, T, 392; 13 
R. 419; 139 R. R. 134. 


.J. Oh. 65; 10 
. R. 1118; 46 E, 
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compromise in the suit of 1910 can be 
Set asjde on the ground that there was 
any fraud as regards ihe. non-disolosure 
of any material facts relating to the value 
of the properties such as would render 
the compromise invalid. 

As regards the question whether the let 
and 2nd plaintiffs in this suit are entitled 
io go into the merits of their claim in the, 
previous suit as regards their legitimacy, 
I can find little authority for holding that 
where a suit is filed to set aside a compro- 
*nise properly entered into and sanetioned 
by Court, the compromise can be re-opened 
by proving over again facts which the 


' parties to the compromise alleged in the 


previous litigation. To hold otherwise 
would be to hold that no compromise 
ean be binding if & party can claim _to 
be entitled to re-open the whole question 
which it was the object of the compromise 
to settle without adjudication. TUM 
As regards the question of the plaintiff's 
rights as the ‘illegitimate sons of 
Kumaraswami Mudali, it was alleged by 
their mother as next friend that she was 
the permanently kept concubine of 
Kumaraswami Mudali and that the plaintiffs 
are her sons by Kumaraswami Mudali. 
This was a fact within her knowledge as 
to which no representations by the defend- 
ants could possibly affect her judgment. 
When the plaintiffs’ mother compromised 
the suit, it cannot be said that she 
compromised it because of any statement 
made by the defendants which she 
relied upon. While the widow had not 
the same means of knowledge as to 
the connection between the plaint- 
iffs' mother and Kumaraswami Mudali 
or as to its permanent or exclusive charac- 
ter, the plaintiffs’ mother was the person 
who best would have known the facts. It is 
difficult to say that because the widow denied 
the right of the plaintiffs, the compromise 
ean be set aside if it is Shown that the 
widow cannot prove*her allegation. 
Mr.. Venkatachari’s main argument is 
that if the widow's denial was false, there 
was no bona fide contest and, therefore, no 
valid compromise and that in the present 
case he can gointo all the facts over again 
in order to show that thére was -no bona 
fide contest and no bona fide com promise, 
Reliance has ° been placeg by him 
on Ovula Kondama Naieken Atyen v, 
Aparanji Amma (3) where a dispute arose 
as to the property left by one Mayi- . 


(3) 52 Ind. Oas. 1003; 10 L, W. 544, 
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chami the last male holder. He left 
behind hima daughter, à daughterin-law 
ofa pre-deceased son and a distant cousin 
Mandalathipathi. Disputes arose regard- 
ing the succession to his properties. The 
daughter-in-law put forward a Will alleged 
to have been executed by Mayilchami under 
which she claimed one-third of the pro- 
perty. The daughter contested the genuine- 
ness of the Will and claimed the property 
-as the heir. Mandalathipathi claimed the 
property to be joint family property to 


which he was entitled by survivorship.* 


During the course of the trial the parties 
entered into a compromise by which the 
daughter-in-law was given some property 
less than one-third and the rest of the pro: 
perty was divided between the Ist de- 
fendant and Mandalathipathi. Mandala- 
thipathi mortgaged his property and the 
mortgagee obtained a decree, The daugh- 
ter’s sons filed a suit to set aside the 
mortgage and” questioned the bona fides 
of the settlement. Sir John Wallis, C. J., 
and Seshagiri Aiyar, J., were of opinion 
that the Subordinate . Judge had not 
considered the effect of the evidence as 
to the property which was the subject 
of the suit and in the hands of the alienee 
having been the separate property of 
Mayilchami and his branch and that he 
had not also considered with reference 
to the question of bona fides the evi- 
dence as to whether the two branches 
were divided or not, The Subordinate 
Judge submitted the following findings: 
(1) that the property was not the separate 
property of Mayilchami and hia branch, 
(2) that Mayilchami and Mandalathipathi 
were divided, (3) that the compromise 
and the partition were not bona fide and 
did not amount to a family settlement 
and (4) that the Will alleged to be exe- 
cuted by- Mayilehami was not genuine. 
The learned Judges accepted the findings 
and held that so far as the Ist defendant 
was concerned there wês not sufficient 
evidence for holding thatin assenting to 
the terms of the compromise she was 


not acting bona fide in the light of the. 


circumstances then brought to her notice. 
As regards the alienee from Mandalathi- 
pathi, the learned Judges were of opinion 
that if the question arose between Manda- 
lathipathi and the plaintiffs, “the plaintiffs 
would be entitled to succeed on the ground 
that Mandalathipathi had no 
claim as regards the. property and there 
was no bona fide dispute to be settled. 
They, however, held that the alienee was a 
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bona jide transferee and must be protected. 
The case wascarried in appeal and the deci- 
sion of their Lordships of the Privy Council 
is reported as Obala Kondama Naicken 
Ayyan v. Kandaswamt Goundar (4). e 
only question before their Lordships was as 
regards the alienee from Mandalathipathi. 
Their. Lordships reversed the decision of 
the High Court on the ground. that on 
the findings and the facts of the case 
s. 89 of the Trusts Act did not apply, 
and that as the compromise was invalid 
he had no right. As regards the com- 
promise their Lordships observe as fol- 


lows: “It has been held by the High 
‘Court, and their Lordships adopt the 
finding, that Mayilchami and Mandalathi- 


pathi -were separate and not joint, and 
there can be no doubt that this was known 
to Mendalathipathi at the time of the 
compromise, 

“But the compromise was based on the 
supposition that there was a question as 
to whether there had been a separation 
between the two lines of the family. 

- “The High Court has further found 
that there is no evidence that Aparanji, 
with full knowledge that there was no 
truth in the claim put forward by 
Mandalathipathi, agreed to the compro- 
mise from ulterior motives and that there 


' ig not sufficient evidence to show that in 


assenting to the terms of the compromise 
she wasnot acting bona fide in the light 
of the circumstances then brought to her 
notice. Their Lordships do not dissent 
from this appreciation of the evidence. 
Aparanji at the time of the compromise 
stood in need of special protection. She 
was a purdanashin lady recently widowed, 
the mother of infant sons, and, so far as 
the evidence discloses, without any adult 
male relation except Mandalathipathi to 
advise her. ` 
“But it was under his advice and in- 
fluence that sbe acted in the litigation 
with Sennamman and in the compromise 
by which Mandalathiphthi took to the 


- detriment of herself and her infant sons 


the benefits to which; as he well'knew, 
he had no honest claim. 

“In these circumstances the High Court 
eame to the conclusion that as against de- 
fendant No.2 Mandalathipathi'e sonand heir, 


(4) 79 Ind. Cas. 961; (1924) M. W. N. 86; 22 A. 


L. J. 16; 19 L. We 107; 46 M. L. J.°172; A.I. R. 
1924 P. O. 56; 26 Bom. L. R. 198; 10 O. & A. L. R. 
176: 39 O. L.J. 194; 47 M. 181; 28 C. W. M. 1050; 
511. A. M5; L. R. 5 A. (P. O) 19; 1 0. W. N. 
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~ the plaintiffs established ihe invalidity of 


the compromise after their mother's death. 
From this part of their adjudication no 
appeal has been preferred, and the only 
contest now is with the mortgagee in whose 
favour the High Court decided". Their 
Lordships,then deal with the rights of the 
mortgagee. 

Itis difficult to see how the decision of 
their Lordships of the Privy Council can 
be authority for holding that, where a 
"compromise is sought to be set aside, a 
party is entitled to prove the facts in the 
suit over again and work backwards by 
Showing that the facts proved before the 
Oourt establish his contention and con- 
sequently that “the compromise is invalid 
because ‘on the facts now proved there was 
no bona fide claim on the other side, I do 
not think Sir John Wallis, C. J., and 
Seshagiri Aiyar, J.,lay down any.such pro- 
position. It certainly does not follow from 
any of the observationsof their Lordships 
of the Privy Oouncil im the case above 
referred to. Reliance has also been placed 
by Mr. Venkatacharion Gunjeshwar Kunwar 
v. Durga Prashad Singh (5). In that case the 
plaintiff claiming as the heir of her deceas- 
ed father sought to recover possession of 


the properties from the defendants who. 


were her uncle and certain assignees from 
him and alleged that the compromise 


entered into between the Ist defendant and. 


her mother and the decree which was passed 
on the terms of that compromise were not 
binding on her. The contention was that 
the plaintiff's father was born blind and, 
. therefore, incapable of inheritance and 
that it was because of that contention the 
parties compromieed the suit. Their Lord- 
ships of-the Privy Council on the evidence 
found that the plaintiffs father was not 
born blind and was divided from his brother 


- ` Durga Prashad Singh; and in holding that 


the compromise was not binding on the 
plaintiff observed : “Their Lordships have 
without any doubt come to the conclusion 
that Bishambar Prashad Singh was not 
born blind, and that Durga Prashad Bingh 
could not possib]y have been in ignorance 
or in doubt as to that fact, and had, when 
he induced Musammat Harbans Kunwar to 
enter into the compromise on behalf of the 
plaintiff which is in question in this suit, no 
henest and bona fide belief in the claim 
which he was making. That compromise, 


(5) 42 Ind. Gas. 849; (1918) M. W. N. 16; 22 M. L. 
* T. 403; 22 C, W. N. 
J. 1: 34 M,L. J. 1; 20 Bom. L. R. 38; 7 L, W. 94; 
£P. L. W. 1; 45 O. 17; 44 I, A, 229 (P. C.) 
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and the decree which was made in 
pursuance of it, could not be allowed to 
affect in any way the right of the minor, 
and she was entitled to the declaration 


_which the Subordinate J udge made in her 


favour.” It is clear from the facts in this 
case that while the plaintiff's mother who 
-was married and who came into the family 
after tbe birth of the plaintiff's father 
could not have known whether the plaint- 


.iffs father was congenitally blind, the first 


defendant his brothar must have known of 
the fact. It was held that on the facts 


. disclosed in that case there could be no 


question of a bona fide compromise where 
& person knowingly raises a dispute by 
setting up a false claim which he knows 
to have no foundation and in fact induces 
the other party to settle the claim, 

It has been settled law that where a party 
seeks to set aside a compromise of a 
claim- he must first of all 
show grounds of fraud, undue influence, 
mistake, etc, which would entitle the 
party to set aside the transaction before 
he can be allowed to agitate the meritg 
of his claim. In Rameswar Pershad Singh 
v. Ram Bahadur Singh (6) a minor sought 
to set aside a compromise entered into 
between the adult members of the family 
and claimed the property in the suit on 
the ground that the compromise was not 
binding on him. The contention of the 
appellants before their Lordships of the 
Privy Council was that in sanctioning the 
compromise the Court had not the proper 
materials before it and that it Was mis- 
represented to the Court that property 
which was really worth Rs, 30 lakhs was 
only 5 lakhs in value. Lord Macnaghten 
observed: “The first step the appellant 
has to take is to set aside the compromise 
ofa former litigation instituted for the very 
same purpose as the present suit,” His 
Lordship after pointing out that there was 
nothing to show that the compromise was 
not entered into bona fide observes a8 fol- 
lows: “It seems to their Lordships hope- 
less now to attempt to set it aside, Sir 
Robert F'indlay has admitted very properly 
that, unless he can make good his point 
and have this compromise set aside, it ig 
idle to go into the remaining questions 
which have been raised,” - | 

I may also in this connection refer to 
Sidh Gopal v. Behari Lal (7), which was a 


(6) 34 O. 70; 2 M. L. T. 165; 11 0; W. N. 178 5 0. L. 
J: 175; 17 M. L. J, 59 (P. O.), : 

(7) 107 Ind. Cas. 247; A.I. R. 1998 All. 65; 25 ALL, 
J. 978; 50 A, 284. A 
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case where the compromise was between a 
person who claimed to bé a legitimate son 
but whose legitimacy was denied and the 
other heirs. The question as to What was 
a bona fide claim was considered. . 

Iam of opinion that the decision of the 
Subordinate Judge as regards the binding 
nature of the compromise is correot. 

The next question is as regards the pro- 
-perties in Schs. II and IIl. Defendants 
Nos. 5 and 6 are interested in the pro- 

. perties specified in Sch. IL. Defendants 
Nos, Tto 1l claim an interest in the pro- 
perties specified in Sch, III. Defendanis 
‘Nos. 5 to ll were not parties to the pre- 
vious suit, As regards the properties in 
Sch. II the plaintiffs’ case is that Kumara 
swami Mudali was the real owner of those 
properties. Defendants Nos. 5 and 6 deny 
that Kumaraswami Mudali had any inter- 
est in the properties. As regards the pro- 
perties in Sch. III the plaintifis’ case is 
that Kumaraswami Mudali was entitled 
to 21/30th share while according to de- 
fendants Nos. 7 to 1l he was entitled to 
12/30th share. It is contended that this 
claim is barred by res judicata in so far as 
the items included in the previous plaint 
are concerned and by O. II, r. 2, in 80 far 
as the items not included in the previous 
plaint are concerned. I do not think the 
claim can be barred either because the 
matter is res judicata or because it falls 
under ©. II, r. 2. I need only refer to 
Gopalasami Vastad v. Govindasami Vastad 
(8) where it was held that s. 13 of the Act 
of 1852 which deals with the question of 
ves judicata was not strictly applicable to 
compromise suits as it applied in terms 
to what was actually heard and finally 
decided and that s. 43 of the old Code 
corresponding to O. II, r. 2 of the present 
Oode had no application where the parties 
. to the suits are not the same, Mr. T. M. 
Krishnaswamy Ayyar for the respondents 
does not dispute this. 

I am, however, of opinion that as the 
compromise in the previous litigation is 
valid and binding on the plaintiffs and as 
the compromise in terms gives the p aint- 
iffs only & sum of Rs, 1,675 and vests the 
title to the properties left by Kumaraswami 
Mudali inthe widow, the plaintiffs have 
no right tp the properties of Kumaraswami 
Mudali and even assuming that they can 
‘prove that the properties in Schs. IL and III 
belong to maraswami Mudali it is diffi- 
cult to see how they can claim any inte- 


(8) 17 Ind, Cas. 434; (1912) M. W. N. 1071. 
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regt in thoso properties which under the 
compromise vest in the lst defendant the 
widow. i 

The appeal fails and is dismissed with 
coste. 

Reilly, J.—The plaintiffs allege that 
the compromise in the previous suit was 
vitiated by fraud. As so often happens, 
when fraud is alleged in suits in this Presi- 
dency, it is not described specifically. 
In para. 14 of the present plaint it is stated 
that defendant No. 12, who conducted the 
previous suit as next friend of her minor 
sons, the present plaintiffs Nos. 1 and 2, 
was “subjected to the influence and fraud 
of the Ist defendant and others, and, as 
she was helpless, she was obliged to agree, 
but that she did not give her consent 
wholé-heartedly to the said compromise ; " 
and in para. 16 it is stated that the decree 
in the previous suit "was obtained by 
the let defendant without letting the Oourt 
know that the compromise was detrimental 
to the plaintiffs Nos. 1 and 2." The sugges- 
tion that undue influence was practised 
upon defendant No. 12 in the previous suit 
has not been pressed before us. Mr. Ven- 
katechariar for the plaintiffs has confined 
himself to the charge of fraud, which, so far 
as defendant No. 12 is concerned, is so 
vague that it does not deserve any atten- 
tion. Apart from this defect in pleading 
itis obvious that defendant No. 12 could 
not have been deceived on the first of the 


.main questions between the parties in the 


previous suit, viz, whether her sons, plaint- 
iffs Noa, 1 and 2, were the issue of exclusive 
concubinage between her and Kumara- 
swami Mudaliar, about which she, of all 
the world, had the best information. The 
other question in the previous suit on 
which it is suggested she might have been 
deceived was the extent of Kumaraswami 
Mudaliar’s estate. Mr. Venkatachariar does 
not complain that in the present suit any 
evidence of the extent of that estate has 
been shut out. The learned Subordinate 
Judge has found that at the outside the 
excess of Kumaraswami Mudaliar's assets 
over his liabilities at the time of his death 
was Rs. 10,000. It appears to mé not im- 
probable that that is an over-8stimate. 
But, assuming that to have been the net 
value of the estate, we cannot from that 
infer that, when defendant No. 12 agreed to ' 
aecept for per sons Rs, 1,675 insteade of 
Rs. 5,000, which would have represented 
their half gnare had they ‘succeeded im 
their suit, rather than pursue the uncertain 
course of what might have been very: 
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expensive litigation, she must have Been 
deceived as tothe amount of the estate, 
There is ‘no other evidence to show that 
she was deceived in the matter. So far as 
it is alleged that fraud was practised upon 
defendant No, 12 in obtaining the com- 
promise I think it is clear that the present 
suit must fail. In the course of his argu- 
-ment Mr. Venkatachariar suggested that, if 
defendant No.1 and her daughter Subbam- 
mal knew at the time of the compromise 
that their denial that plaintiffs Nos. land 
2 were illegitimate sons of Kumaraswami 
Mudaliar entitled toa share in his estate 
was false, then there was no consideration 
for the compromise, But apart from the 
fact that this question does not arise on 
the pleadings in the present suit there 
was at any rate consideration in defendant 
No. 1 and her ‘daughter giving up their 
contentions as to what the extent of 
Kumaraswami Mudaliar’s estate would be 
when realised. 

The more serious part of Mr. Venkata- 
chariar's argument is that it is alleged in 
the plaint that in the previous suit the 
Court was deceived in regard to the com- 
promise and its sanction obtained by fraud: 
the plaintiffs can now prove that defend- 
‘ant No. Land her daughter did not believe, 
and could not have believed, their denial 
that plaintiffs Nos. 1 and 2 were the sons 
of Kumaraswami Mudaliar by an exclusive- 
ly kept concubine ; the plaintiffs, therefore, 
ought to have been allowed to prove that 
under issue No.7, which the Subordinate 
Judge did not consider before dis posing of the 
suit, Itis not clear from the record that 
the plaintiffs objected to the disposal of 
the suit without evidence being admitted 
in respect of issue No. 7. However, let us 
assume that the plaintiffs could prove that 
defendant No. 1 and her daughter knew 
that their denial that plaintiffs Nos. 1 and 
2 were Kumaraswami Mudaliar’s sons by 
an exclusively kept concubine was false, 
If that were astablished, would it follow 
that the learned: Suberdinate J udge who 


sanctioned the compromise in the previous. 


suit was deceived in the matter? When 
sanctioning the compromise he must have 


been awate that either the plea of defend- 


ant No, 1 and her daughter or the plea of 
‘defendant No, 12 as next friend of her sons 
on this point was false and fglse to the 
knowledge of the party who put it forward. 
He was aware ‘that there was % direct con- 
tradiction between the pleas, that one orother 
must be false and thatthe parties must all 
know the truth. But nevertheless it was 
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still open to him to come to the conelusion 
that it was advantageous to the minors 
to accebt the Rs. 1,675 rather than to fight 
out the question of their relationship to 
Kumaraswami Mudaliar and the question 
what,ifany, was the surplus of his assets 
over his liabilities in litigation which 
might be protracted and expensive, But 
Mr. Venkatachariar contends that, if his 
clients’ opponents put forward a plea 
false to their knowledge in the previous 
suit, they committed fraud on the Court 
which sanctioned the compromise and the 
plaintiffs must be allowed for thaf reason 
alone to prove inthe present suit that the 


* plea was false to their opponent's knowledge, 


For this he relies on Gunjeshwar Kunwar 
Y. Durga Prashad Singh (5) and Obala 
Kondama Naicker Ayyan v, Kandasamy 
Goundar (4), In Gunjeshwar Kunwar v, 
Durga Prashad Singh (5)a plaintiff putting 
forward a plea false to his knowledge 
induced a minor defendant's mother and 
guardian, a purdanashin lady, who had 
no' independent advice, to aceept an 
unfavourable compromise for which the 
Court's sanction was obtained. The minor 
was allowed in a subsequent suit to preve 
that the plaintiff's plea was false to his 
knowledge and obtained a declaration that 
the conpromise was not binding on her. 
In Obala Kondama Naicker Ayyan v. 
Kandasamy Goundar (4) again acompromise 
made with the sanction of the Court be- 
tween one Mandalathipathi, who knowingly 
put forward a false slaim to the property of 
minors and the minors represented by their 
mother as guardian wasset aside when 


„it was found that the minor's mother was 


a purdanashin lady with no one to advise 
her but Mandalathipathi himself and 
unaware that Mandalathipathi's plea was 
false, Both those are decisions of their 
Lordships of the Privy Council, and, as Mr. 
Venkatachariar urges, they are unques- 
tionably binding upon vfs. But it is 
clear that in both those cases the Court 
which, sanctioned the compromise was 
deceived and fraud was practised upon it, 
Each of those compromises must have come 
before the Oourt concerned as a com- 
promise reached by free consent by parties 
negotiating at arm's length with full 
knowledge of the facts. But in each case it 
was found that the compromise , was procur- 
ed by the party who knowingly but forward 
a false plea and procured by taking advant- 
age of the helplessness of the minor's guard- 
ian. Ineach of those cases there was 
plain fraud on the Court, which was 
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deceived into believing that there was a 
compromise by free consent when there 
was no Such consent. But in the preseut 
case, even if the plea of defendant No. 1 
and her daughter that plaintiffs Nos. 1 and 
2are not Kumaraswami Mudaliar’s sons 
by an exclusively: kept concubine was false 
to their knowledge, there is no reason to 
suppose that defendant No. 12 did net give 
a free consent to the compromise, She 


knew thefacts of the relationship better than , 


any one else; there is no evidence thatshe was 
deceived about the extent of the property ; 
the suggestion of undue influence has 
been abandoned. Then where was the 
fraud on the Court in obtaining sanction 
for the compromise? I think it is clear that, 
even if the plaintiffs preved that the plea of 
defendant No. 1 and her daughter was false 
to their knowledge, they would still not 
be entitled: to re open the compromise: Mr. 
Venkatachariar' has gone so far as to 
contend that any compromise decree can be 
attacked in a subsequent suit by one of 
the parties to it alleging that his opponent 
in the compromised suit knowingly put 
forwarda false plea and that allegation he 
must be allowed to prove in the subsequent 
suit. But neither reason nor authority will 
carry us so far. In any suit between A and B 
A may be well aware that part of B’sclaim or 
defence is false and false to B's knowledge 
and yet with his eyesopen he may think, and 
think rightly, that it ia wise to compromise 


the suit instead of fighting it out. If he. 


enters into à compromise in those circum- 
Btances, can he afterwards prove that B 
knowingly put forward a false case and by 
that prove that the compromise was 
vitiated by fraud. Even if he proved that 
B deliberately put forward a false plea he 
would still failto establish fraud in such 
circumstances as ex hypothesi he. could not 
prove the deception or suppression of facts 
without which there can be no fraud. 
Fraud must be strictly pfoved. A man 
cannot complain of fraud simply because he 
regrets a bargain into which he entered with 
his eyes open. Nor can a minor attack a 
compromise sanctioned by the Court on 
his behalf on tha ground that the Court 
was defrauded unless he can prove, not 
merely that the compromise was not very 
- profitable to hig or that his opponent put 
forward a false plea, but that the Court was 
deceived either by that plea or about the 
facts of tha casa or was deceived into 
believing that the eompromise had been 
accepted by the minor’s guardian or next 
friend with free consent and knowledge 
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of the facts when it had not been 80 
accepted. i . 

It was suggested at one stage of the 
hearing of this appeal that D. W. No, 2, 
Mr. Sadagopa Pillai, the Pleader who ap- 
peared for defendant No. 12 as next friend 
for her sons in the previous suit, had 
certified that the compromise was for the 
benefit of the minors, without sufficient 
care. In crogs-examination he' stated that 
it wasonthe representation of one Peddu 
Bhattar, whe was helping defendant No. 12 
in that suit, that he believed the compromise 
to be for the benefit of the minors and that 
he did not see defendant No. 12 on that 
occasion. But it does not follow from that 
that he was not fully acquainted with the 
facts of the case and,did not exercise his 
judgment upon them nor,as was suggested, 
that he did not take instructions from | 
defendant No. 12 in the suit. Exhibit IV is 
the special vakalat given to Mr. Sadagopa 
Pillai by defendant No. 12 for the eom- 
promise of the suit, and it sets out the 
reasons for the compromise in [considerable 
detail. I am glad to be able to say that I see 
no reason to suppose that Mr. Sadegopa 
Pilaiin any way failed in his duty in 
giving his certificate that the compromise 
was beneficial to the minors. 

I agree that this appeal must be dismiss- 
ed with costs. 

VN. Y. Appeal dismissed, 


MADRAS HIGH COURT. 

Iu Insotvenoy Pstitton No. 241 or 1927. 
November 18, 1327, 
Present:—Mr. Justice Venkatasubba Rao. 
In the matter of V. PURUSHOTHAM- 
DOSS AND OTHA8S—INEOLVANTS. 

Contract Act (IX of 1872), s. 28— Presidency Towns 
Insolvency Act (III of 1909); s. 49—Agreement by 
Official Assignee giving .priorigy to certain creditors, 
legality of—Insolvency of plaintiff—Order directing 
Official Assignee to furnish s&curity for , costs— 
Scheme to raise amount from certain creditors who 
were to be given priority in respect of amounts realised 
from suit, whether can be sanctioned by Court. * 

In the administration ofan insolvent's estate, the 
Official Assignee oannot on any account agree to 
prefer one creditor to another, since such an agree- 
ment, gf permitted, would defeat the provisions of 
the Insolvency Law? [p. 137, col. 1.] 

On the insolvency of a plaintiff, the Official 
Assignee intimateddiis willingness %¥to continue a 
suit and was directed under O. XXII, r. 8, Civil 
Procedure Code, to fyrnish security for costes The 
Official Assignee not being able to raise the money 
in the usual way, entered into an agreement with 
Some of the creditors of the estate by which they 
were to provide the required amount andas 8 con- 
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dftion of their lending the same, if any amount was 
recovered by, reason of the suit, they were to be 
paid their débts in priority and the other creditors 
were to be paid only from and out of any balance 
remaining after payment in full of their debts. On 
an application to the Court for the sanctioning of 


the scheme : 

Held, that the arrangement was one which was 
intended to,and which did, in fact, give preference 
to some of the creditors in the payment of their 
debts, that the proposed agreement was inconsistent 
with the policy of the Insolvency Law and was 
unlawful under s 23 of the Contract Act, and 
could not, therefor, be given effect to. 


In re Wiskemann (1), followed. 

Messrs. K. Krishnaswamy Ayyengar and 
Y. Varadaraja Mudalidr, for the In- 
solvents. 

Messrs. K.S. Krishnaswamy Ayyengar and 
S. Rajamanickam of Messrs. Short Bewes & 
Company for Mr. Balakrishna Sarma 
Oreditor No. 28. 

Mr. N. T. Shamanna for Messrs. Gokuldoss 
Jamnadoss & Company, Oreditors No. 26. 

JUDGMENT.—This application raises 
a point of some importance. It is made 
by the Official Assignee under the Presi- 
dency Towns Insolvency Act. Previous 
to his presenting the insolvency petition, 
the insolvent had filed a suit on the Origin- 
al Side for therecovery of nearly 7 lakhs 
of rupees. On the plaintiff's insolvency, 
the Official Assignee intimated his willing- 
ness to continue the suit and was directed 
under O. XXII, r. 8, Civil Precedure Oode, 
to furnish security for costs. The Official 
Assignee has not been able to raise the 
money in the usual way and has now 
placed before me a scheme for my approval. 
If that scheme is approved, he will be 
in a position to raise Rs. 6,000, the 
amount ‘to be deposited in Court on 
the Original Side as security. Thescheme 
is shortly this. The liabilities of the in- 
solvent amount to nearly 4 lakhs of rupees. 
Four ereditorsto whom an aggregateamount 
of about Rs. 40,000 is due have come 
forward with a proposal to advance to 
the Gfficial Assignee Rs. 6,030, and as a 
condition of their lending the same, they 
stipulate that if any amount is recovered 
by reason of the suit, they shall be paid 
their debts in priority and thatthe other 
creditors shall be paid onl* from and out 
of any balance remaining after payment 
in full oftheir debts. Thi scheme lam 
asked. to approve. The application is 
opposed by several creditors on whose 
behalf, it is contended that the proposed 
agreement-is inconsistent with the policy 
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of the Insolvency Act and is unlawful 
under s. 23 of the Indian Contract Act. 
The Official Assignee puts his case thus: 

"The asset valued at nearly- 7 lakhs be- 
comes a worthless one if I fail to furnish 
security. By the agreement I propose to 
enter into, the position of the dissenting 
creditors may become better and it 
can in no case become wors3. If I lose 
* the suit, they are inno worse position; if I 
win it, there is every chance of their being 
paid their.debtsin full orin part. If L 
recover only & sum which represents the 
aggregate of the debt due to the four 
assenting creditors, they alone will, no 
doubt, be benefited, but that does not in 
any manner injure the other creditors. In 
no event can the arrangement ba, therefore, 
prejudicial tothe body of the creditors 
whom I represent," ` . . 

Broadly speaking, this is true, but the 
question, however, remains, is this an 
agreement which the Court can approve ? 
Section 49 of the Insolvency Act deals 
with priority of certain debts, such as 
debts due to the Crown. The section enacts 
that the debts to which priority applies 
shall be paid in full, if possible. It is. 
then provided in sub s. 0: 

“Subject to the provisions of this Act, 
all debts proved in insolvency shall be 
paid rateably according to the amounts of 
such debts respectively and without any 
preference.” 

The Indian Aci is modelled on the 
English Bankruptcy Act and similar pro- 
visions are contained in 8.33 of that Act, 
The sub section reads thus: 

“Subject to the provisions of this Act, 
all debts provedin bankruptcy shall be 
paid pari passu." 

The section of our Act is, if possible, 


stronger than thé corresponding 
section of thee English Act, although 
I .have no doubt that the Logis- 


lature intended merely tocopy the English 
rule. Theword pari passu connotes that 
the payment shall be rateable and the 
saction of our Act would have heen com- 
plete even without the words “without 
any preference" added at the end. The 
presence of tess words makes the matter 
perfectly clear and it is imfossible to hold 
that the Official Assignee, in the administra- 
tion of the insolvent's estate, can on any 
account prefer one creditor to another. 
Can the Official Assignee ask the Court 
- to approve what is prohibited to be done 
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by him directly? The policy of the 
Bankruptcy Laws seems to be to treat all 
creditors alike. It is based on grounds 
of public policy and the Official Assignee 
cannot contravene the rule in ques- 
tion, much less can the Court aid him 
in contravening that rule. Under s. 23 
of the Contract Act, any agreement is 
unlawful which, if permitted, would defeat 
the provisions of any law or which is 
opposed to public policy. Thereare decided 


cases which have held agreements invalid ° 


on the ground that they are inconsistent 
with the policy of the Insolvency Act. 
The Official Assignee has frankly told 
me that this application is of a very 
novel kind, and, as may be expected, there 
is very little case-law on the point. There 
is, however, one case decided under the 
English Act which is directly in point. 
A German national resident in England 
was adjudicated a bankrupt and the cus- 
todian of enemy assets agreed to release an 
asset of the bankrupt, stipulating that such 
release should oniy operate in favour of 
creditors of British nationality and the 
trustee applied to the Court for directions. 
Lawrence, J., expressed the view that the 
Court had no power to direct a distribu- 
tion among a limited class of creditors only. 
In re Wiskemann (1). : 


The Official Assignee has expressly said 
that he does not rely upon there having 
been a proper meeting of creditors and up- 
on the scheme having been accepted at 
such a meeting. Butit seems t6 me that 
the question is independent of the approval 
of creditors. There are several sections 
in the Insolvency Act whichshow that the 
assent of those affected is disregarded, 
‘on grounds cf public policy or commer- 
cial morality, e. g , sections dealing with an 
inselvent's discharge and compositions 
with creditors. The fact that the Official 
Assignee himself has approved makes 
little difference. See Williams on Bank- 
ruptcy, 13th Edition, page 87. I have 
come to the conclusion that thisis a scheme 
which Icannot sanction. 

There is yet one observation I have to 
make, 
regard the scheme as one providing for 
remuneration to the fourassentigg creditors, 
-who have agreed to lend the money and 
notas embodyinga method of preference. 
What hesays is, that there is nothing to 
prevent ihe lenders from stipulating that 
in return for the Rs. 6,000 they advance, 


(1) (1923) 92 L, J, Oh, 319; (1923) B. & C. R. 28, 
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they shall receive Rs. 48,000 in a certain 
event. This may or may not be so, bat 
I am not called upon at present to decide 
whether or not such an agreement is 


valid and can receive the approval ofthe- 


Court. The question I haveto ask myself 
is, what does the transaction in substance 
and effect amount to? There can be no 
possible doubt that the arrangement is one 
which is intended to, and which does, in 
fact, give preference to these four creditors 
ia the payment of their debts. The report 
of the Official Assignee itself goes a long 
way to show what his own view of the 
transaction was. He says in clear and un- 
mistakable terms that the object aimed at, 
was to give priority to the debts of the 
creditors in question. Not only has he said 
this in his report, but he has argued the 
application only on that footing, although 
he now suggests that it is possible to puta 
different construction upon the scheme. 
This argumentis, therefore, clearly unten- 
able and I must refuse to accept the 
scheme. The application is rejected. 

The application of the Official Assignee 
is bona fide and I do not propose to direct 
him to pay costs personally; but the taxed 
costs of Geculdoss Jumnadoss and Company 
and Balakrishna Sarma shall be paid by 
him from and out of the estate. I certify 
for Counsel for Balakrishna Sarma. These 
costs shall have priority over the claims 
of creditors. 


Y. N. Y. Application rejected, 





MADRAS HIGH COURT. 
LEITERS PATENT APPEAL No. 3 or 1925, 
: April 23rd, 1928. 
Preaent:—Mr. Justice Devadoss and 
Mr. Justice Madhavan Nair. 
KANHIRAMPARE RAVUNNI NAIR 
AND ÜTHE&8— PLAINTIFF8— APPELLANT 


versus . 
NALANNAD AND OTHERS—DEFENDANTS 
— RESPONDENTS. 


Minor—De facto guardian, mortgage by, for main 
tenancesoy minor, binging character of. 

A de facto guardian of a minor is entitled to 
encumber the minor's property for fneeting the 
expenses necessary fèr the minor's sustenance. [p. 
128, col, Lj g 

Vemulapalli Seethanamamma v. Maganti Appiah 
(1), followed. 

Where minors or incapasiated persons who are 
unable to take care of themselves are left adrift, 2 
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person who takes pity on them and looks after 
yaises money for their maintenance out 


them and 
of the minors’ property does what is expected of 


aneordinary human being and debt incurred for 
the maintenance of such incapaciated persons or 
minors must be discharged out of the estate of such 
persons or minors. [p. 126, col. 2.] 

Letters Patent Appeal against the judg- 
ment and decree of the High Oourt in B. A. 
Nos; 7 and 302 of 1922, reported as 84 Ind. 
Oas. 973, preferred against the decrees of 
the Court of the Subordinate Judge, 
Ottapalam, in A. S. Nos. 25 and 26 of 1920, 
preferred against the decree of the Oourt 
ofthe District Muusif, Ottapalam, in O. 
8. No. 326 of 1911. 

Mr. K. P. M. Menon, for the Appellants. 

Messrs. T. R. Ramachandra Aiyar and 
N. A. Krishna Aiyar, for the Respondents. 

JUDGMENT,—The first point argued 
is that there is a special custom governing 
Nambudri families under which a Nam- 
budri woman gets some rights in her 
husband'sfamily which enable her to dis- 
pose of the husband's property under 
certain circumstances. Such a custom 
was not pleaded in the Courts below. 
Nambudris are governed by the ordinary 
Hindu Law except in certain matters 
which need not be specified herein. Such 
a custom as that now set up is opposed 
to the ordinary Hindu Law and has to be 
established by satisfactory and cogent 
evidence. There is no such custom set 
up, nor is there any evidence about it. 
We, therefore, decline to go into this ques- 
tion. 

The next point urged is that a de facto 
guardian of minors is entitled to encum- 
per the minors’ property for meeting the 
expenses necessary for their sustenance in 
other words, a person who acts as a guar- 
dian of minors is entitled to pledge the 


_minors’ property for yaising funds for 


maintaining them, or if no money is 
raised on the security of the property the 
minors would have to starve, The judg- 
ment under appeal was specifically referred 
to by a Bench of this Court in Vemulapalli 
Seetharamma v. Maganti Appiah (1) and 
dieapproved. It was held in that case that 
an alienation by a de facto guardian of a 
Hindu minor for the necessity of the 
minor is valid under the Hindu Law. 
Almost all the cases on the point have 
been cited by both the learned Judges, 
Odgers and Viswanatha Sastri, JJ. It is 
unnecessary for us to consfder this ques. 


(1) 9ZInd. Cas. 827; 49 M. 768: 23 D. W., 285; 
(1926) M. W. N. 238; A. I. R. 1926 Mad, 457; 50 M. 
L. J. 650. 
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tion at length. Apart from questions of 
Hindu Law or of the Guardians and Wards 
Act or any other law, we would like to put 
our reason on a much broader basis, 
Where minors or incapacitated persons 
who are unable totake care of themselves 
are left adrift, a person who takes pity on 
them and looks after them and raises 
money for their maintenance out of the 
family property does what is expected of 
an ordinary human being and any debi 
incurred for the maintenance of such in- 


*capaeitated persons or minors must be 


discharged out of the estate of such persons 
or minors, It is opposed to natural justice, 
after a person hasbeen maintained, in other 
words, has been kept alive that he should 
turn round and say that a debt incurred 
for the purpose of keeping his body and 
soul together is not binding upon his 
estate because the money was raised not by 
a guardian who was appointed bya Oourt 
or entitled to act under the law but by a 
person who acted out of pure humanity. 
In this case the person who maintained 
these minors and the lst defendant was 
no other than the second wife of the lst 
defendant and the step-mother of the 
minors, That being so, we have no hesita- 
tion in holding thatthe debts incurred by 
her for the maintenance of the lst defend- 
ant and his minor sonsare binding upon 
the estate of the Ist defendant and the 
minors. 

_ Mr. Ramachandra Iyer raises the conten- 
tion that there is no finding that Papi 
Antarjanam acted as the guardian of the 
minors and the idiot husband and he 
wanted to rely upon a statement of one of 
the witnesses that the minors lived with 
the maternal uncle and paid visits only 
at the time of some ceremonies. We cannot 
go into this question as the finding of the 
Subordinate Judge is quite clear that 
Papi Antarjanam did look after and 
maintain the husband @nd her step-sons, 
for in para. 5 he says: “It is not 
shawn by the defendants how the lady 
was managing tomeet her needs and those 
of her husband, and defendants in the 
house” and Mr. Justice Jackson in the 
course of his judgment has assumed that 
it was found that Papi Antarjanam acted 
as guardian, for he discusses only the 
question of the powers of a defacto guar- 
dian and does not say d:hything about 
Papi Antarjanam not having acted ag 
guardian of the husband and minors. We 
hold that there is a clear finding that 
Papi Antarjanam did act as guardian of 
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the idiot husband and step-sons and that 
she did maintain the children out of the 
monies borrowed by her. The Bubordi- 
nate Judge on the basis of that has cal- 
culated the amount that was required for 
their maintenance and has given a decree. 
Weaccept the Subordinate Judge's find- 
ing that the amount was borrowed for the 
' necessities of the family. We, therefore, 
sst aside the judgment of the learned 
Judge here and restore that of the Sub- 
ordinate Judge in Appeal No. 25 with 
costs here and in Second Appeal. © e 
Y. N, Y. Appeal allowed. . 


— 


MADRAS HIGH COURT. 
Lutrees Parent APPEAL No. 314 or 1926, 
f September 4, 1928. ; 

- Present: —Mr. Justice Wallace and 
Mr. Justice Thiruvenkata Achariar. 
BHASKARUNI VE NKATANARAYANA 
—PLAINTIFYF—APPELLANT 


* versus . 
BHASKARUNI LAKSHMIBAYAMMA 
— DEFRNDANT— RESPONDENT, 
Contract Act (IX of 1872), ss. 48, 44, 69—J oint 
promisors—Renewal of debt by one of several joint 


debtors—Decree and satisfaction in respect of renewed . 


debt by such debtor—Right to contribution against 
other debtors—Henewal, validity of—Cause of action, 
when arises. 

It isopen to any one of the executants of a promis- 
sory note to keep alive the debt due on the note 
either by acknowledgment or by renewal without 
reference to his co-obligors and.if he does so and 
the creditor obtains a decree against him alone, the 
claim against the others being barred by limitation, 
the debtor who is obliged to pay the entire debt can 
claim contribution from his co-debtors theugh the 
creditors claim against them was unenforceable. 
[p. 132, col. 1.] 

A cause of action for contribution would arise in 
such case when the plaintiff is damnified by paying 
more than his share of the common liability and not 
Lill then. [p.133. col. 1.] 

So far as the right of contribution is concerned, it 
makes no difference in substance whether the debtor 
from whom conbripution is claimed has ceased to be 
legally liable so far as the creditor is concerned 
owing to the operation of lémitation or because he 
is released by the creditor from his obligation under 
the joint and several liability or the credfior has 
merely abstained from proceeding against him. [p. 
132, col. 1.] 

Hhaskaruni Venkatanarayana v, — Bhaskaruni 
Lakshmibogamma, 98 Ind. Oas. 267, reversed, 


Appeal under clause 15 of the Lettera 
Patent against the judgment of the Hon- 
ourable Mr. gJustice Devatioss in Second 
Appeal No. treo of 1923, and reported as 98. 
Ind. Cas. 267, preferred tothe High Court 
against a decree of the District Court, 


preferred against that of the Qourt of the 
3 
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Additional District Munsif, Guntur, in 
Original Suit No. 509 of 1922, 
Mr. Ch. Raghava Rao, for the Appellant. 
Mr. C. Sambasiva Rao, for ihe Respond- 


ent. 
JUDGMENT. . 

Wallace, J.—This appeal is against 
the judgment of ‘Mr. Justice Devadoss in 
Second Appeal No. 1760 of 1923*, The main 
facts are not disputed. Bya partition suit 
decree, it was agreed between the plaintiff, 
defendant as legal representative of her 
husband, and other co-parceners of de- 
fendant's husband that if certain debts 
were recovered from one pf the parties, the 
others were to be liable for contribution 
according to the proportion of their: share 
and that this rateable contribution was to 
be a charge on the immoveable property 
ofeach. Among these debts was a pro- 


. missory note of 1912 executed by all the 


co parceners. When it was about to expire 
in 1915, the co-parceners excluding the 
defendant's husband renewed it. On the 


. renewed note, the promisee sued got a 


decree and executed it against the plaint- 
iff who paid up the whole amount. The 
plaintiff sues the defendant as legal rep- 
resentative of her husband for contribu- 
tion. The trial Oourt and the first Ap- 
pellate Court dismissed the suit, holding 
apparently that the renewal of the promis- 
sory note converted the old debt into a 
new one to which the defendant's husband 
was no party and which was, therefore, nof. 
covered by the provision in the decree. 
The defendant was, therefore, held not 
liable forcontribution. The learned Judge 
of this Courtin second appeal took the 
view that, as the decree did not provide . 
for one or more co-parceners- debtors 
renewing or keeping alive the debt without 
the consent of the others, those who did 
so cannot, so to speak, by such a method 
force the debt upon the defendant and call 
upon her for contribution. He, therefore, 
dismissed the second appeal, Hence this 
Letters Patent Appeal. 

It seems to me that both these viewa 
are wrong. The renewal of the debt does 
not constitute a new debt. 1t cfnnot be 
reasonably contended that the second pro- 
missory note was such a discharge of tha 
original debt as the decree contract con- 
t8mplated. elt merely changed the form 
of it. Until the debt was actually paid, it 
was not disqparged, and until it was paid, . 
the obligation to contribute, which wag 
secured under the decree, bound: all the 
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` parties to thé decree. Such a renewaleis 
-merely a sort of acknowledgment ` of the 
original debt. If the Tenewal of the 
Pro-note amounted to the discharge of the 
original debt, then the date `of- the cause 
of action would be the date of renewal, 
but it is clear-law that the cause of action 
dates from the actual payment of the debt, 
Bee Putti Narayanamurthi A 


paid it off, and the 
and his CO-parcenerg 


was that, if and 
when he paid i 1 


off, all the co-parceners 
would contribute, Nothing has put an 
end to that contract and i5 must be enforc- 
ed, that contract being to contribute to the 
debt when it was realised (see Ex, A) 
that is, actually paid. : ` 
As to the decree contract not providing. 
for renewals, such matters need ‘not be 
made the -matter of a specific agreement. 
“They naturally follow the general law, 
acknowledgment of debt by one of 
two co-promisors, ig sufficient to keep it 
alive as between themselves, Where one 
. G0-promisor had by. Fayment keptalive a 
joint promissory note and his co-promisor 
was exonerated from liabilty on the note 
by the promisee, it was nevertheless held 
that he was not exempt from liability to 
his joint promisor. Bee Abraham Servai 
v. Raphial Muthirian (2. The same prin- 
ciple applies to the renewal of a promissory 
note. See Visvasankaranarayana Iyer v, 
Kasi Iyer (8), 
A further 
attempted 
‘there wes 


r plea which the respondent 
to advance here, namely,- that 
-a definite fresh agreement 
co-parceners, that only the 
signatories to the renewed promissory 
nete should be liable for the debt and that 
the defendant was thus released from 
liability, was never hinted at in the written 
statement, nor is there anything whatever 
inthe evidence to support it; nor is the 
suggestion that defendant's husband was 
ready to pay at.the time of “the renewal of 
the promissory note eitlfer the whole of the 
debt or his share of it, and that his gener- 
ous offer Was ignored both by bis pro-, 
misee and*his co-promigors at ail credible, 
apart from the fact that there ig nothing 
whatever in ihe pleadings or in the evi 


dence to support it. There appears to me, 
e e - 


1) 26 M. 322. S f 
3) 27 Ind. Cas. 837; 39-M. 288; 27 gi. L.J. 746; 
16 M. L. T. 569 


(3) 86 Ind; Cas, 295; 21 L, W.095; A LR, 1925 
Mad, 453, ° . 
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therefore, no foundation for the view that 
the promisors of - the renewed note de- 
liberately kept tle debt alive against 
the consent of the defendant's husband or 
in violation of any contract between them. 
Iam clear thet it does not matter from 
which of tke co-promisors the promisee 
chooses to recover or get an acknowledg- 
ment or with whom he chooses to renew 
the promissory note. The co-parceners' 
liability vis-a-vis one another on tlie origin- 
8l contract i8 not altered. "Their liability . 
to pay is due on the decree contract and 
not on the right of the creditor to get 
“payment from one or more of them. - 

It is aleo clear to me that the .conter- 
tion that the suit is out of time must fail, 
since the cause of action arose on the date 
ie payment, namely, the let August, 
1918. : 

The judgment decides issue Nos. T and 4, 
We reverse the decision of the learned 
Judge and remand the case ` ta the trial 
Court for disposal on the other issues. 
The plaintiff will have his costs here and 
Appellate Court. (osis in the 
tridl Court will abide the result. We 
allow certificate for refund of the Court- 
fee paid on the memorandum of the Letterg 
Patent Appeal. 

Thiruvenkata Achariar, J.—I am 
of the same opinion. I think the appellant’s 
(plaintiff's) claim against the respondent 
(defendant) for contribution is well-founded 
and ought to be allowed and with all 
respect for the learned Judge, I think the 
groundson which he has disallowed the 
claim are not sustainable. The material. f 
facts of the case are these :—The plaint-. 
iff, the defendant's husband and three 
others who were members of a Hindu 
family had jointly executed a promissory 
note in favour of one Kalva Narayya, in 
1912. At thattime, a suit for partition 
ofthe family properties which had been 
instituted by the defendant's husband 
against his co-parceners and certain 
alienees of the joint family propertics 
was pending in the Sub-Court of Guntur, 
The plaintiffs husband. died before the 
suit was disposed of and the defendant 
was, as his legal representative brought 
on the record of the suit as the 2nd plaint- 
iff. By the final decree in that’ suit to 
which all the surviving executants of the 
aforesaid promissory note and tMe defend- 
ant were parties, it was declared with 
reference to that debt that the 2nd plaintiff 
as representing her deceased husband and 
the other executants of the pro-nete were 
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. all jointly liable to discharge that debt, © 
the 2nd ‘plaintiff the present defendant 
. being liable for one-half, the defendants Nos. | 
land 3,i e, the present plaintiffand his 
father for i and defendants Nos: 2 and 4 
the remaining members of the co-parcén- 
ary for i. .The decree further provides 
that.in the event of the debt being realised 
“by the creditor from one or more of the 
parties jointly held’ liable, the others 
: jointly liable for them do pay their shares: 
to the persons from whom the said debt 
has been realised and the share of such 
others in the immoveable properties al- 
lotted to them hereby, shall stand charged 
with . those amounts until payment. 
' In 1915, the promissory-note of 1912 was 
renewed in favour of the same -creditor by 
all the persons declared liable under the 
aforesaid decree except the presentidefendant. 
There is nothing in the record to show why 
she did not also:join in renewing the 
note. Kalva Narayya transferred the 
renewed promissory note (Ex. O) to one 
. Kottayya. The latter sued the executanta 
‘thereof and obtained a decree against 
them in O. S. No.t09 of 1918 0n the file 
of the District Munsif's Court Narasaraopet. 
That decree was executed against the 
plaintiff alone and he fully discharged it 
“and he has thereupon brought the present 
suit against the defendant in which. he 
seeks to recover from her one-half of the 
amount which was recovered from him 
by the decree-holderin O. 8. No. 803 of 
1918, ` i 
The main plea of the defendant was 
that as she was no party either to the 
decree in O. 8. No.809 of 1918 or to the 
pro-note on which that suit was brought, 
she is not liable to contribute in respect 
of the amount recovered from the plaintiff 
under the said decree. That plea has been 
upheld by both the lower Courts and also 
by the learned Judge of this Court who' 
heard the second appeal. The lower 
Appellate Court held hat the renewed 
^pro-note was a fresh contrectand a, new 
debt, to which the defendant was no party, 
though it was executed in discharge of 
the old debt, Sofaras the decree in the 
partition suit is concerned, it makes the 
defendant, liable only for the debts men- 
tioned therein and not for any fresh debt 
contracted after ita date though such 
debt might Aave been contracted to dis- 
charge an old one. Ia that view, itdis- 
allowed the plaintiff's claim. Inthesecond 
appeal preferred to -this Oourt by. the 
plaintiff, the learned Judge comes to the - 
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same conclusion but on somewhat different 
grounds; In his opinion the liability of 
the several. parties to contribute for the 
debt has been determined by the terms 


of the partition decree itself. Thereis no . 


provision therein for one of the parties 
to the decreas renewing a note or keeping 
alive the debt for along time without any 


reference to the other persons and, therefore} | 


‘no one ofthem is entitled to keep alive 
a debt fora number of years and then pay 
it and then ask for contribution, On those 


grounds the learned Judge has - dismissed - 


the plaintiff's claim. 


It seems to me, with all respect, that. 
the effect of that decree has been mis- ' 


apprehended. The decree made a declara- 
tion with reference to a pre-existing debt 
that it 


pirceners of the family and as between 


.them it declared to what extent each was: 


was binding upon all the co- 


Y 


liable to contribute towards the discharge : 


of their common obligation to the creditor. 
So farasthe creditor is concerned, his 
rights arein no way affected by the decree. 
He canproceed against anyone or more 
ofthe executants of the pro-note in his 
favour and recover his debt from them or 
anyone of them exclusively. When a joint 
debt is recovered from or discharged by 
one of the debtors alone, he thereby be- 
comes entitled to contribution from his 
co-debtors, the extent of the liability of 
each of the other co-debtors ‘depending 


upon the’ facts of the  particülar case. . 
Here all that the partition decree did was 


to declare to what extent each of-the co- 
debtors. wasliable in respect of the debt 
and that would be the basis on which the 
amount to be contributed by each will 
depend. The decree then goes‘on to say 
‘that inthe event of the debt being re- 
alised by the creditor from one or more 
ofthe paities jointly held liable, the 
others jointly liable for the debt do pay 


their sharesto the persons from whom ` 


the said debts have been realised. That 
provision, it may be observed, is only an 
express statementof what the law itself 
implies when one of several joint debtors 
has discharged more than his ghare of 
the common debt, As regards the debt 
being kept alive by anyone or more of the 
debtors or being renewed, the partition 
décree which declares their joint liability 


“and the share of each of the ,co debtors ia ` 


their comma@p obligation, does not deaf 
with those matters any more than tha 
original promissory note itself and qua 


the creditor the surviving exeoutants of © 


132 
the note and the defendants as the legal 
representatives ofthe deceased executants 
stood in the same position in which they 
would have been if no decree had been 
passed. Their liability tohim is on that 

-pro-note, pan makes them alljointly and 
severally liable to him forthe debt secured 
thereby. It cannot be disputed that it 
18 open to anyone of the executants of 
that note tokeep alive the debt due on 
the note without reference to his co- 


E obligors andifthe creditor can Obtain & 


decree against him alone, the claim against 
others being barred by limitation the 
debtor who is obliged to pay the entire 
-debt can claim cchtribution from his co- 
debtors though the creditor's claim against 
them was unenforceable. See Abraham 
Servai v. Raphial Muthirian (2. This is 
conceded by the learned .J udge himself. 
In the present case instead of keeping 
alive the debt by acknowled gments or part 
payments it was renewed by a fresh pro- 
note executed by all the co-debtors except 
the defendant. This renewal, as rightly 
held by the learned Judge isa mere pro- 
mise to pay and does not amount to 
payment. Itisnot a new contract sub- 
stituted forthe old within the meaning 
of s. 62 of the Contract Act as held by 
theDistriet Judge, which contention the 
learned Counsel for the respondent pressed 


before us, because all the parties to 
the original, contract were not parties to 
the new contract. Viewing the renewal 


in a light most favourable to the defend- 
ant all that can be said is that the creditor 
by accepting the fresh pro-note from some 
of the co debtorsonly in supersession of 
the old pro note released the defendant 
from her liability to him under the 
original pro-note. Butsuch a release does 
not free her from her responsibility to 
. contribute to her co-debtors towards the 
debt. See ss.43 and 44 of the Contract 
Act. Sofarasthe right of contribution 
is concerned, it makes no difference in 
substance whether the» debtor from whom 
contribution isclaimed has ceased to be 
legally liable so far as the creditor ig 
concerned owing to the operation of limita- 
tion or ‘because he is released by the 
creditor from his obligation under 
joint and several liabilityor the creditor 
has, merely abstained from proceeding 
against him. Further, no substantial dis- 
tinction can be drawn betwee keeping a 
debt alive by means of acknowl dgments or 
part payments and keeping it alive by a 
fresh pro-note, The fresh pro-note amountg 
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only to a promise to pay and not to pay- 
ment, and the obligation ineurred in it 
stands ort the same footing as that incurred 
under the old notesave only that it con-. 
stitutes a fresh cause of action in respect 
of the same debt; and when the renewed 
noteis paid off such payment is essentially 
adischarge of the obligation incurred 
under the old one. See Visvasankaranara- 
yana Iyer v. Kasi Iyer(3), Putti Narayana- 
murthi Iyer v. Marimuthu Pillai (D. The 
view taken by the learned Judge in this 
case is not reconcilable with what has 
been held in the cases referred to. Even 
if the old pro-note had not been renewed 
bya fresh promote but merely kept 
alive by one or moreof the co-obligors by 
acknowledgments or part payments and 
it was enforced against the person who 
so kept it alive, the claim against the others 
being then barred, the learned’ Judge 
would hold that the latter would not 
be liable to contribute because of there 
being no provisionin the partition decree 
authorising any of the  co-debtors to 
keep the decree alive for any number 
of years. Such a view reads into the 
clause of the decree which provides for 
contribution, a qualification which is not 
to be found there, Whilethat clause says 
merely that in the event of the debt being 
realised from anyone of the debtors, the. 
other co-debtors shall be bound to contri- 
bute in proportion to their shares, the 
construction put upon it by the learned 
Judge would make his right to demand 
contribution also depend upon his not 
having kept alive the debt by any 
acknowledgment or part payment. I res- 
pectfully think that there is no warrant for 
taking such a view and as I have already 
observed the only matters dealt with by 
the decree with regard to this joint debt 
due on the pro-note were to fix the pro- 
portionate liability of each of the co-debtors 
as between themselves for the purposes of 
contribution and tq createa charge upon 
ihe immoveable properties allotted to 
each Share inrespectof hisor her con- 
tingent liability to contribute if and when 
it arises. That being so the question 
whether the right to claim contribution 
which prima facie arises even according 
to the terms of the decree when the debt 
is realised from, the plaintiff must be 
disallowed because the plaintifffvoluntarily 
kept it alivefor a number of years or 
executed a fresh pro-note, therefore, is one 
the answer to which depends not upon . 
the terms of the decreein the partition 
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suit but upon his rights under the gene- 
ral law. Upon the authority of the cases 
already referred to neither the fact that 
the debt was kept alive by acknowledg- 
ments nor by renewals would deprive the 
right of the plaintiff to claim contribu- 
tion from his co-debtors. His cause of 
action arises when he is damnified by his 
paying more than his share of the common 
liability and not till then. The contention 
that the claim for contribution is barred 
by limitation which is raised in the fourth 
issue should also be overruled, as tie 
suit has been brought within time from 
Hs date of payment made by the plaint- 
id. >- : 

I, therefore, concur in the order proposed 
by my learned brother. 


V. N. V. A ppeal allowed. 


MADRAS HIGH COURT. 

Orvir, REyrsroN PETITION No. 262 or 1925. 

i August 10, 1928. . 

Present:—Mr. Justice Wallace. 
. Maharaja KISHEN PRASAD 
BAHADUR, K. 0.1. E, G. C. I. E, 
py Acent OHUNDURU JANAKI 
RAMAYYA-—PL:INrIPF—PETITIONER 
versus 
KOTTAKOTA DALAYYA AND OTHERS— 
Dgr&sND:NTS— RESPONDENTS. 

Landlord and tenant—Suit in ejectment in respect 
of inam lands—Jurisdiction of Civil Court—Onus of 
proof—Civil Procedure Code (Act V of 1908), s. 115~- 
Findings of fact on which question of jurisdiction 
rests—Interference in revision. 

In a suit to eject the defendants from an imam 
land, the onus of proving facts necessary to oust 
the ordinary Civil Court jurisdiction lies on defend- 
ants, and to prove the same, they have to establish 
that the grant was of land revenue alone to a person 
not owning the kudivaram. [p. 133, col. 2.] . 

Ordinarily, it is not open in a civil revision 
patition to attack fihdings on points of fact, although 
a question of jurisdiction may rest on them. [p. 
135, col. 1.] f 

The question whether an tnam grant was to a 
person not holding the kudivaram isa pure question 
of fact to be decided as such, and into such a 
question of fact the High Court will not go in 
revision, although it may be that in some cases the 
decision on the question of jurisdiction may be so 
inseparable from the decision on the question of fact 
that both really come to the same thing. [ibid.] 
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lowed. 


Petition under s. 115 of Act V of 1908, 
praying the High Court to reviee an order, 
dated the 27th August, 1927, of the 
District Court, — Vizagapatam, 
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P. No. 4 of “1923 (O. S. No. 476 of 
1921 on the file of the Oourt of the Dis- 
trict Munsif, Rajam). | 

Mr. V. Ramadoss, for the Appellant. e 

Mr. R. Narasimham, ior the Respond- 


ent, 

JUDGMENT.—The consideration of 
the first issue on jurisdiction is not satisfac- 
tory in either of the lower Courts. Plaintiff 
brought his suit in the Civil Court. Defend- 
ants contendedthat it should have been 
brought in the Revenue Court. The onus 
of proving facts to oust the ordinary Civil 
Court jurisdiction lay on defendants, and 
the issue was rightly framed. What 
defendants had to prove was that the inam 
was a grant of melvaram only to a person 
not holding the kudivaram at the time of 
the grant. The first Court has wrongly 
thrown on plaintiff the onus of proving that 
at the time of the grant the grantee did 


-not own the kudivaram. Tho lower Ap- 


pellate Court while recognising the onus 
of proof has not given any finding that 
plaintiff was not the owner of the kudiva- 
ram, and has further in its discussion made 
statements unwarranted by law or from the 
record. Thus in para. 6 it appears io hold 
that there isa presumption in law thatthe 
grantee of an inam was granted the melva- 
ram only. There isno such presumption. 
Again it remarks in various places that the 
tenants exercised rights of sale, mortgage 
etc., which were recognised by the estate. 
There is no evidence that these were known 
to and recognised by the estate. The suit 
will haye to go back for a proper finding 
on this matter. 


Plaintiff has also raised another matter 
which as it also touches on the question of 
jurisdiction will have to be decided, 1t 
appears from the evidence of P. W. No.3 
and Ex. B, that he relinquished the whole 
or a part of the plaint land in 1915. Plaint- 
iff contends that in consequence of this. 
relinquishment the land has by force of 
s. 8 (exception) of thé Madras Estates Land 
Act ceased to be part of the estate., Defend- 
ants contend that the relinquishment was 
collusive and intended to defraud them; 
and the 3rd defendant contends that in any 
cage it cannot affect hia rights in the land. 
This matter will also have to be dealt 
with. e 4 

I call on the lower Appellate Court te 
submit a fred finding in the light of the 
above remarks on the first issue, Fresh 
evidence may be adduced on both sides. 
Time six weeks after re-opening of the 


^ 


. tion whetherthe relin 


"eos 
en 
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lower Appellate Court. a 
‘For objections ten days, . 
`- In compliance with iheorder contained in 
the above. judgment the District J udge of 
iz&gapatam submitted the following 
' FINDING.—The High Court has direct- 
.ed me to submit a finding on the issue.“ Has 
this Court no jurisdiction to try this suit?', 
„and asthe plaintiff had invoked the exception 
to 8.8 of the Madras Estates Land Act I have 
been directed to deal algo with the 


fter the “vacation, 


quishment (Ex, B) 

was collusive and, therefore, not binding on 

the 3rd defendant. i ` 
* * * A * * * x 

The broad features of the evidence may 

be stated as follows:—Though the plaint- 

. iff's predecessor-in-title had an opportunity. 


-, -in the sites of the last century on such :an 


=>>. original grant. 


22 


‘important occasion ag such enfranchise- 
ment of his villages to obtain a copy of the 
original grant to Fazubeghan he did not, 
.do so, with the result that there is no eyi- 
dence-worth the name of the nature of the 
The circumstances that 
_the grant was made between 1724 and 1769 
io a Hyderabad Vazir, in respect of distant 
villages of long standing apparently for 


_ -past services and to enable him to keep up 


his dignity might indicate that the original 
grant was only to a person not holding the 
. kudivaram thereof; but in view of. the 
decision of their Lordships of the Privy 
Council in  Chidambara. Sivaprakasa 
‘Pandara Sannadhigal v. Veerama Reddi 


- (1) and in view in particular of the remand 


order, 1 consider myselt precluded from 
` throwing the burden to any the least extent 
on the plaintiff. While the increass, in the 
‘rént roll during a century are not of such 
a character that they conclusively point to 
the absence of occupancy rights, the cir- 
. cumstances that there have been aliena- 
lion to the knowledge of the agente of the 
plaintiff is explicable, not on the footing of 
'íhe existence of occupying rights, but 
merely on the footing of the prevalence of 
,"unusually low rates ard of the hope that 
the plaintiff will not enhance the cist and of 


`z- theconfidence that he will not evict go 


:v— 84549 I, A, 286 (P. C). 


long as his cist is paid. When in this state 
. of the evidence the burden is on the 3rd 
defendant to prove that the grant was of 
the mzlvaram only to a person not owning 
the kudivaram at the time qf the grarft, 
full weight must be given to the cir- 
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cumstanoe that in the litigation of 1900 
and 1903, it has been twice held that some 


ryots of “Thamninaichupeta have no occu- 
pancy rights. -The 3rd defendant has not 


. Sustained his burden. I, therefore, find 


that the Civil Court 
the suit. ` 

. dJUDGMENT.—This civil revision 
petition comes-up for disposal on a finding 
after remand. The original suit was in 
ejectment and was brought in` the Civil 
Oourt, The respondents, who were the © 
‘defendants, maintained that the land from 

. which they are sought to be ejected was 
part of an estate under the Madras Estates a 
Land Act, and that, therefore, the Civil 
Court had no jurisdiction. Both the lower 
Courts upheld that plea. As the conten- 
tion was that the plaintiffs held the village 
on inàm tenure, the defendants who sought 
io oust the jurisdiction of the ordinary 
Civil Court, had to prove that fact, and in 
order to prove that fact had to establish 
that the grant was of.land revenue alone to 
a person not owning the kudivaram. The 
lower Appellate Court while finding. that 
the grant was of land revenue alone omit- 
ted to find whether the grantee owned the. 
kudivaram. I, therefore, remanded the 
case to the lower Appellate Court for a 
finding on that point. Afinding has now 

“been submitted thatthe defendants’ have 
not discharged the onus of proof on that 
point’ and that the Civil Court, therefore, 
has jurisdiction. . 
. The .respondents seek to attack that 
finding first on the mertis and, Secondly, 
because the lower Appellate Court would 
have given a decision in their favour had it 
not felt itself hampered by the wording of 
the order of remand. As to the 
ground, I am quite clear that it is not open 
in a civil revision petition to parties to 
attack findings on point of fact. Itis con- 
tended. that the question of jurisdiction 
rests on the findiug on poinfs of fact and 
thatsince the question of jurisdiction can - 
be agjtated in revision. the questions of 
fact on which it rests may be similarly 
agitated. Itis possible that in some cases 

. the decision on the question of jurisdiction 
may be 80 inseparablefrom the decision on 
the question of fact that both really come to | 

the same thing, but suchis not the case 
here. . The question whether the grant was 

` to` a person not holding the ku%ivaram is a 
pure question of fact to be decided as such 
and into such a question of fact this Court 
will not go in revision. It is obviously a 
point into which this Court would not go: 


has jurisdiction to try 


first | - 
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even in second appaal from the final deci- 
sion in this suit;and lam quite clear that 
this Court willnot:extend its interference 
in revision to matters in which it would 
not interfere éven in second appeal, This 
principle is clearly set out in Rashmonit Dasi 
v. Ganada Sundari Dasi (2). No other case 
: eited before me seems to assist a decision of 
this point. In Behari Lal v. Baldeo Narain 
(3) the point at issue was a point of law. In 
Bhargava & Co..v. Jagan Nath Bhagwan 
Das (4) the decision on the question of jurjs- 
diction, which was the point before the 
Banch, rested on no evidence at all. The 
Privy Council decision in Umed Mal v. 
Chand Mal (5) was passed on apoint of law. 
It is significant in itself that the learned 


. Vakil for the respondents has not been able ` 


to point me to any case in whic this Court 
inrevision has gone into the merits of a 
fiading on & point of fact,even when the 
. decision on that point was a factor in decid- 
ing the question of jurisdiction, The 
finding on the merits must, therefore, be 
accepted, : 


As to the second. ground the lower-Oourt 
does in certain passages appear fo regard 
the order of remand of this Oourt as in 
some curious way restraining its: liberty of 
decision and find some difficulty in appreci- 
ating its point of view, for example, it 
regards it as probable since the grant was 
of a ‘jaghir, that tha grantee had no 
kudivaram interest at the time of the grant. 
In one passage in para. 6 of its judgment 
it seems to regard this ifact or probability 
a3 a piece of evidence in favour of the 
defendants o1 whom the onus of proof lay. 
Bat inthe final summing up, the Judge 
holds élearly and definitely that that evi- 
dence is not sufficient to discharge the 
barden-of proof waich lay on the 38rd 
defendant, That being.so, I do not know 
why the lower Court was conceraed because 
it could not tltrow the burden to the least 
extent on the plainti& (Paragreph 11) it 
appears to ma to have been troubling itself 
unnecessarily. If the 3rd defendant has 
not discharged the onus of proof if does not 
‘matter swhether the plaintiff did or did not 


- (2) 26 Ind. Cas. 275; 20 O. L. J. 213; 19 C. W. N. 
Bt) 48 Ind. Oas.14; 40 A. 674; 16 A. D. J. 717. 


.P. L. R. ŠA.) 120. 
" (6) 99 Ind. Cas. 749; 54 O. 338; A. I R. 1926" P. O. 

22 O. W. N. 989; 531. A. 271; 25 L. W. 90; 25 
"L^ 3:6; (1927) M` W. N. 84 38 M. L. T. 43; 28 
LR. 112 3À C. W. N. 413; 52 M. L. J. 368; 45 
OD. J. 274; 8 P. L, T. 251; 29-Bom, L. R, 155 


(P. CO.) 
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(4) 51 Ind. Oas.-331; 41 A. 602; 17 A. L. J. 718; .- 
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adduce any evidenes whatever. I accept 
the finding of the lower Appellate Court 
barged 
the onus of proof and, therefore; the Civil 
Court has jurisdiction. - ` * 

The case will have to go back to the first 
Court for trial of the remaining issues. 
This decision, of courae, in no way decides 
issue No. 3, which is opan to proof that 
the 3rd defendant, although the village is 
not an estate; nevertheless has occupancy 


right. Costs up to-date. will abide the 
result. 
V. N. Y. 


. Case remanded. 


ene 


e 
“ 


MADRAS HIGH COURT, 
CRiMINAL Reviston Case No. 411 
‘oF 1928. © 
. TAKEN ue No. 36 or 1928, 
: August 11, 1928, 
Present :—Sir Murray Ooutts-Trotter, KT., 
Chief Justice, and Mr. Justice 


_ Walsh. 
In re PEDDA TIRUMALIGADU 
, AND ANOTHER—ACJUSRD. 

Penal Code (XLV of 1860), s, 800-—-Murder by more 
"than one person—No evidence as to ‘who delivered 
fatal blow—Extreme penalty of law, infliction of-—— 
Criminal trial—Offence of ' murder—Sentence o 
“transportation for 
sentence, when proper. 

Where two or more psople band themselves to- 
gether for the express purpose of taking aman's life 
andin acharge ofmurder they are ,found guilty, al 
of them may be sentenced to death even though 
ee is no evidence as to who delivered the fatal . 

ow. k 
~ Where a person has been charged with murder and 
səntenced to transportation for life, it is only in a 
really extremecase that the sentenca should be en- 
hanced to one of death by the Hig Oourt. [p. 136, col, 
2; p. 137, col. 1.] i 
- [Their Lordships enhanced the sentence in thig 
ease.] . ‘ 


life—Enhancement to deat 


Mr. D. A. Krishna Variar, for the. 
Aczu3ed. MEET la 
fhe Public Prosecutor for the Orown, 


"=. ORDER, ‘eo 
Coutts-Trotter, C. J.—In this. case; 
two men who are brothers were tried for 


.the murder of a man called Narsingadu on 


tha 2lst October last. The motive for the 
murder is, plain. enough. The. elder 
brother, the gt accused, had bbviously bedn 
engaged id traffic in illicitly distilled 
arrack. The, deceased man who was an 
official and not a mere intermeddler with. 
other people's affairs gave information 
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Bome time in September, that the Ist 
accused was engaged in this illict business. 
Thereupon the Sub-Inspector of Excise, 
Mr., Luke, searched the lst accused's 
house and found init quitea substantial 
quantity of illicitly distilled arrack. 
‘For that the Ist accused was prosecut- 
ed and convicted and the case was 
pending at the time of this man's murder. 
He disappeared on the afternoon of the 
21st which was a Friday. The 2nd accused 
is alleged to have had a separate sexual 
motive butin view of the fact that heand 
his brother were both seen on the scene of 
the murder standing by the dead man's 
body,itis not really necessary to go into 
that question. The little boy Kasigadu, 
called as P. W, No. 9, gives a very clear story 
of what he heard and saw. He heard a 
gun shot on the Friday when he was 
grazing somecattle. He went in the direc- 
tion of the place where he heard the shot 
fired and met the 2nd accused’s wife and 
puta question to her which she did not 
answer. He wentona little further and 
there he saw the deceased. man lying in the 
bed of a channel covered with blood, 
Close by him wasthe 2nd accused with a 
- gun in his hand and behind the 2nd accused 
stood the lst. The boy had fever that 
night and when he went home he did 
not report what he had seen to his parents. 
His explanation which the learned Judge 
entirely accepted. was that having seen the 
obviously murdered body of ataliar at the 
feet of these assassins he was terrified as 
-to what might happen to himself, But next 
day when it became the subject of discus- 
sion that this deceased man was missing, 
he suggested to his parents that they 
should search the Hdurla  Venka that 
was near. There this man's body was 
found. It had been horribly mauled and 
half eaten by wild beasts so much so that 
when the Surgeon made his post moriem 
a day later it was found that practically 
allthe intestines and many other parts of 
the body had been defoured. But enough 
was left to show this, that a bullet had gone 
through the body fracturing the sixth 
and seventh ribs on its way and that 
bullet was afterwards found in the bed of 
the channel also-that the man's skull had 
been fractured, a fracture which waa 
cleatly caused by an axe which was foung 
lying nesr his body which apparently 
bélonged to himself. The probability is he 
was shot first and then that what was to be 
the coup*de grace wasa blow with the axe. 
It is resecnably clear—notthat in the light 
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of whatI am about to say it matters very 
much—that it was probably one person who 
fired the shot and the- other who gave the 
blows with the axe. On the boy's informa- 
tion when the Police examined him these 
two men were arrested and put on their 
trial for murder. The learned Judge 
convicted them of murder but abstained 
from passing the death penalty. Mr. 
Justics Davadoss who psrused the calendar 
has put this case up to us for enhancement 
in order that we should consider whether 
these men should be sentenced to death, 
The course is one which, speaking for 
myself,I extremely dislike unless I feel 
myself constrained to adopt it. When a 
man has once been on trial for his 
life and has escaped with his life, it 
is obviously a very serious step to take 
away that life on appeal except in an 
extreme case. I regret to say that this is 
clearly an extreme case. It was a horrible 
murder from the most sordid of motives 
andI am at a loss to understand what 
induced the learned Judge to adopt the 
course he did. But he has given his 
reasons and I think it best to set them forth, 
He says this at the end of his judgment :— 

* As regards the sentence I take into con- 
sideration the fact that it is not clear which 
ofthe accused fired the gun and who cut 
the deceased man on the head with an 
axe,” 

PA NG A A as if that matters, 

“The medical witness says that Narsi- 
gadu should have died owing to shock on 
account of the fractures of the skull and the 
ribs. It appears to me that the fatal 
wounds were those on the head as it is 
rarely that a man succumbs, by the mere 
fracture of his two ribs." ` 

As to that the question is not merely as 
to the fracture of the ribs but what lesions 
were caused to the tissues inside and the 
vital organs after thé bullet had passed the 
fractured ribs on its way through the 
E to go out the oéher side as we know it 

id. , 

“The evidence does not show which accus- 
edit was that caused the fractures to the 
skull. In view of these considerations 
I sentence both the accused to transporta- 
tion for life”. . 

Ivery much regret: to eay that there are 
quite a number eof Acting Sessions Judges 
in this Presidency who appea* to labour 
under the delusion that, where it is clear 
that two or more people banded them- 
selves together for the express purpose of 
takinga man's life, it is not right to pass 
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the death sentence, however horrible the 
circumstances, unless you can pus your 
finger on the accused who delivered the 
particular blow that isto be regarded as 
fatal. That is.a complete illusion and 
would be cured by a perusal of any elemen- 
ary text book on Criminal Law. This case 
is so horrible that I feel constrained to 
take the course which I dislike, namely, of 
directing that these sentences be enhanced 
and the aceused be sentenced to death. 

Walsh, J.—1 agree with my Lord 
the  Ohief Justice. I myself do 
not like enhancing of sentence in these 
cases unless it appears to be absolutely 
called. for. But in this case I think the 
murder is such a brutal one that we have 
no other course but the one we adopt. 

VN. Y, Accused sentenced to death, 





MADRAS HIGH COURT. 
Os1M1NAL Revision Case No. 257 or 1928. 
(OxtmInaL Revision PETITION Noc. 201 

or 1928) . 

August 10, 1928. 
Present:—Mr. Justicé Reilly. 
SUTHADI ALAGA THEVAR AND cTHEES 

. — PETITIONERS 
versus 
Q. A. BAKER, AUTHORI8ED AGENT OF 

PuorgieToxs OF GANDANAIOKANUR 
i ZAMIN—RESFONDENT. 

Criminal Procedure Code (Act V of 1998), ss. 144, 
485—0Order under s. 145, whether liable to revision. 

An order under s. 144, Criminal Procedure, Code, is 
not liable to be revised by the High Court under 
g. 435 of the Code. 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 


the High Court to revise an order of the’ 


Court of the District Magistrate, Madura, 
in Cr. R. P. No. 1 of 1928 preferred against 
‘that of the Court of the Stationary 
Second Class Sub Magistrate, Uthamapala- 
yam, in Misc Case No. 15 of 4927... 
Mr. F S. Vaz, for the Petitioners. 
Mr. K. Venkataraghava Chari 
Public Prosecutor, for the Crown 
Messrs C. A. Seshagiri Sastri, and K. 
Chandrasekara Ayyar, for the Respondent, 
ORDER.—Following Nataraja Pillai v. 
Rangasami Pillai (1) and Veduppan Servai 
v. Peranan Servat (2) I must hold that the 


for the 


(1) 72 Ind Cas. 536; 47 M. 56; 44 M. L, J. 328; (1923) 
M. W N. 240; 17 L. W. 409: 32 M. L. T. 214; 2i 
Or. Li. J. 424; A. L R.1923 Mad. 473. - 

(2) 113 Ind, Gas.279; 28 I. W.'506, (1928) M. W, 
N 179; A.I. R. 1928 Mad. 1108; 55 M. L.J.621, , 


BAMAKRISHNAYYA V. 


SATYANARAYANA, 137 


Sab-Mdgistrate's order could not be revised 


under s. 435 of the Oriminal Procedure 
Oode That being so the District Magistrate's 
order, that the  Sub-Magistrate should 
re-consider the matter, is not a subject 
for revision. This petitionis dismissed. 
V.N. Y. Petition dismissed, 


- 


" MADRAS HIGH COURT, 
Sxconp Civit AprPgEAL No. 1229 or 1926 


AND Sg ton 
Crivin RavisroN PEriTION No. 866 or 1926. 
' Mareh 30, 1928. 

Preseni;—dustice Sir Kamaraswami 
Sastriar, Kr., and Mr. Justice Reilly 

IN Szoonp CIVIL ApPPzAr, No. 1229 or 1926, 
VATTAM RAMAKRISHNAYYA | 

—D&gFENDANT—APPELLANT 


versus 
"VATTINI SATYANARAYANA AND OTHERS 
—PLAINTIFFS— RESPONDENTS. 
IN Civir Revision PETITION No. 866 or 1926, 
VATTEM GOPALAKRISHNAYYA 
PETITIONER 


versus 
. VATTERU RAMAKRISHNAYYA AND 
ANOTHER—CooNTER- PETITIONERS—- 

: : RESPONDENTS. 

, Registration Act (XVI of 1908), ss. 17, 49—Partition 
list contemplating jormal deed to be drawn up— 
Registration—Practice—Parties—Necessary and pro- 
per parties, distinction between. : 

A partition list which refers to an intention that 
a regular deed of partition wil be drawn up and 
STNE is not compulsorily registrable., [p. 139, 
col. 1. . j 
angan Ayyar v. Rajangam Ayyar (1), follow- 

ed. 
Per Kumaraswami Sastriar, J.-—A person is a proper 
party if his presence is desirable to bind him and 
prevent a multiplicity of actions or effectually to 
decide the equities between the parties and if the 
plaintiff joins such a person there can be no plea 
of mis-joinder of parties. But a necessary party is 
one whose absence would entail dismissal of the 
suit for non-joinder. [p. 140, col: 1.1 

Where a person applies-for being impleaded as a 


“party what the Courts ought to see is whether there 


is anything which cannot be detérmined owing to 
his absence or whether he will be prejudicéd by 
his not being joined as a party. [ibid.] . 
Second appeal against a decree of the 
Court of the Subordinate Judge, Masuli- 
patam, in Appeal No. 100 of 1925, A. 8. 
No. 8 of 1925, District Court, Kistna, ' 
preferred. against that of the Court 
of the Additiogal District Munsif of 
Gudivada, in O. 8. No. 160 of 1924, O.S, 
No. 630 of 1922, on the file of the Odurt 
of the Principal District Munsif, Gudivada 


. Narssimham, P. 


: pleaded in that suit, 


4 $c 
' 188 í : 
Petition, under s. 115 of 
praying the High Oourt to revise an order 
of the Court of the Subordinate Judge, 


e Masulipatam, dated the 16th January, 1996, 


in I. A. No. 1172 of 1925, in A. S. No. 100 of 
1935. ° 
Mr. P. Satyanarayana Rao, for the Appel- 


_lant. : 
Mr. Ch. Raghava Rao, for the Respondents. 


JUDGMENT. 


Kumaraswami Sastriar, J.—This 


appeal arises out of a suit for declaring 
the plaintiff's right to the’ properties 
mentioned in the D schedule -or in the 
alternative fer fresh partition, "The facts 


' .of thecase are: There were three brothers 
. Ramakrishnayya, 


Nagabhushanam and 
Gopalakrishnayya. On the 12th April, 1917, 
W. No, 3, purchased the 
undivided one-third share of. Gopalakrish- 
nayys in the family properties. In 1919 
Narasimham became insolvent and the 
Official Receiver brought the properties to 
sale and] the plaintiff became the purchaser 


` ofall the one-third share. As regards Naga- 


bhushanam, he also sold his one-third share 
toa stranger. These properties were under 
a mortgageand in August, 1917, Ist de- 
fendant that is, Ramakrishnayya filed 
O. 8. No. 517 of 1917 on the file of the 


‘Court of the District Munsif of Gudivada - 


to redeem the family properties. He im- 
his two other 

rothers and also Narasimham, as pur- 
-chaser of Gopalakrishnayya's share and 
the Official Receiver. One of the conten- 
tions raisedin that suit was that the sale 
to Narasimham was a- nominal transaction 
and was not supported by consideration. 
But afterwards, Gopalakrishnayya with- 
drew his contention and admitted that the 
sale-deed had consideration and that good 
title passed to Narasimham. Upon that a 
decree for redemption was passed in favour 
of the plaintiff in that suit and the mort- 


gagors. The present suit is filed by the 


purchaser of N arasimham's share from the 
Offieial Receiver, for partition and deli- 
very to him of his one-third share. It ap- 
pears that Ramakrishnayya,. Nagabhusha- 
nam.and Narasimham effected a division 
of the properties. Partition lists, K, K-1 
and L were drawn up and they refer 
to the items of properties that went to 
“each man’sshare. To theepresent shitfor 


partition þy the person entitled to Gopala- 


krishnayya’s share, the edefences - raised 
were, that Gopalakrishnay ya's saleofhiscne- 
third share twas nominat, fraudulent, col- 
lusive and without consideration and 
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are 


‘action but later on admitted it. 
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passed no title to-Narasimham, and that 
the suit O. S, No, 817 of 1917 renders 
the claim of the plaintiff untenable as his 
claim is barred by res judicata because 
no relief was given to him in that suit. 
As regards partition the partition docu- 
ments not being registered documents, 
inadmissible in evidence, and 
that pliiatif cannot succeed on the 
footing that he is entitled to separate 
Possession of the properties in. D schedule . 
andthat suit is bad for non-joinder of 
Gopalakrishnayya and consequently the 
suit should be dismissed. Itis also con- . 
tended, that, even assuming that the 
plaintiff is entitled tothe one-third share the 
Bubordinate Judge is wrong in allowing 
the set-off as regards mesne profits for 
two years, thatis, the period before the 
plaintiff purchased, against the interest 
which is payable to the lst defendant who 
redeemed the properties. : 
As regards the contention that the sale- - 
deed by Gopalakrishnayya to Narasimham 
is fraudulent the finding of both the Courts 
is, that the sale-deed is in favour of the 
plaintiff and is fully supported by con- 
sideration. We may state that in the 
litigation of 1917, Gopalakrishnayya be- 
gan by alleging that the  sale-deed 
was fraudulent: but later on, he- 
changed and said that he ` had. no 
objection to the sale and that the property 
passed to his vendee. The findnigof both 
Oourts isthat the sale is binding and no- 
thing has been stated before us which 
would entitle us to. upsetthat finding of fact, 
As regards thepleaof resjudicata it is un-. - 
tenable. Original Suit No. 517 of 1917 was 
asuit for redemption. Gopalakrishnayya 
first of all disputed the validity of the trans- 
There . 
was no contest and nofinding on the issue . _ 
and so far asthe parties to that transaction 


-Were concerned there could be none, be- 


cause Gopalakrishnayy& withdrew his de- -= 
fence. Narasimham raised the contention 


-tkat the sale was valid and it cannot be 


said that he failed to plead in that suit so 
asto bring into operation the doctrine of 
constructive res judicata, After. Gopala-- 
krishnayya's admission nothing further 
remained for adjudication sa far as that 
question was concerned. , 
Tae more*difficult question is as regards. 
partition, This partition Is evidenced by 
three partition lists, Exs. K, K-l and. 
L. Exhibits K and K-1 are documents which, 
were executed on the same date and are 
really parts of the same transaction, - 
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Exhibit K-is -a partition list. What was 
done was, three lots were drawn with the 
names of Brahma, Vishnu: and Maheswara. 
Brahma fell to the share of the Ist de- 
fendant, Vishnu; to that of the second 
brother and Maheswara fell to the share of 
 Narasimham. Exhibit K-1 distinctly says 
that the lots were drawn and that the 
parties wished having regard to the list, 
to execute and register on proper stamp 
paper a fresh dead of partition. So far 
as Exs, K and K-1 are concerned, 
- having regard to the decision in Rajan- 
gam Ayyar v. Rajangam Ayyar (1) these 
documents are admissible in evidence to 
prove partition, The difficulty is with 
regard to Ex. L, dated 10th July, 1917. 
It divides the properties as per list Ex. K 
between the second brother Nagabhu- 
shanam, and  Narasimham. We. have 
nothing to do with the share of the 
Ist defendant. He admittedly got his 
Bhare in all the family properties and it 
is difficult to see whatinterest he has in 
the shares ofthe two other pariies. If Ex. 
L isin terms a partition deed. it is inad- 
missible in evidence as regards. the shares 
that fell to Nagabhushanam and  Nara- 
simham for want of registration. It refers 
toa house and some lands. So far as the 
house is concerned, the finding of both. the 
Courts is that the house was divided -and 
the rent was taken in two shares.and so 
far as the house is concerned it is certain 
that there was performance on both sides, 
of the arrangement to divide the house. 
It is argued by Mr. Raghava Rao, for the 
respondents that so far as Ex..L is con- 
cerned there has been: part-performance ever 
since 1917, the parties having acted upon 


Ex. L. The Ist.defendant has no interest: 


in the matter, because he got hie share, 
and as between the others, Nagabhushanam 
and’ Narasimham, the doctrine of part- 
performance will entitle the plaintii to get 
his share. It is argued that the only per- 
sons entitled do not contes? and that Ist 
defendant who has no interest has no 
locus standi. S» far a3 the houss is concern- 
. ed, both the lower Oourts found a diyi- 


sion aud separate enjoyment and there is. 


no difficulty imholiing that the plaintiff 
is entitled tohis share. The rent has been 
divided as mentioned in Ex.. L, and sepa- 
rate possession pf the property has been 
in both parties. It is proved ibat the 

(1) 69 Ind. Cas. 123; 46 M. 373; 31 M. L. T. 136; 
4 U. P. L. R. (P. O.) 85; 16 L. W. 615; A. I R 
1922 P.-C. 266; 27 O.W N. 561; 44 M. L. J. 145; 
O. L. J. 435; 21 A. L. J. 460; 50 I. A. 134 iP. O). 
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‘lands have also been enjoyed separately. 
As regards the land, itis argued by Mr. 
Raghava Rao,. on the authority of the de- 
cision of Ramesam, J., in-Ahobilachariar 4. - 
Thulasiammal (2) that if the lands were not 
enjoyed separately it is open to uB to look 
into the document under which they 
_agreed it should be divided. Thereis no 
dificulty in determining apart from Ex. L 
“what other properties each of the parties was 
entitled to sharein. Exhibit K gives all 
the items of the property divided. We do 
*not think that the claim as regards the 
D schedule properties should fail. I think 
_ Ex. L can: be looked into, to determine 
- what the properties were, that fellto each 
share. So farasthe alternative claim for 
partition is concerned, there is no neces: 
sity for a fresh partition, as the D schedule 
properties fell to the share of the plaintiff 


and there is no question ofa fresh parti- 
tion. being decreed. There is, therefore, no 
force in the contention that Gopalakrish- 
nayya. is a necessary party to the suit and 
that thesuit should fail for non-joinder. 
There is, however, a petition by Gopala- - 
krishnayya that he should be added as a 
party to the suit and that the suitshould 
be -sent back for trial after allowing him 
-an opportunity of stating his defence to 
the plaintiff's claim. This is Civil Revision 
Petition No, 866 of 1926. The main ground 
is, that, the suit being one for partition,. 
Gopalakrishnayya- ought to have been made 
a party. We may state that so far as 
Gopalakrishnayya is concerned he with- 
.drew uny objection he had to the sale- 
deed so long ago as.1917. Until this suit 
was filed, he has taken no steps to set 
aside the transaction. In the meantime, 
Narasimham the purchaser became insol- 
vent and the Official Receiver sold the 
properties and they have been purchased by 
the present plaintiff, It is not suggested 
before us that the plaintiff had any notice 
that Narasimham acquired no title. The 
question whether Gopalakrishnayya is a 
necessary party would depend on whether 
there was anything in the present suit. by 
which: Gopalakrishnayya could claim any 
equity. There is-no property in which 
Gopalakrishnayya hasaninterest. There is 
no hardship.in the present matter except 
the possible hardship that Gopalakrishnayya 
would’ be prevem&ed from impeaching the ` 
validity ofhis sale-deed. But as gtated be- 


- fore, headmittedtthe validity of the sale- 


deed in 1917. We do notthink this isa 
' (2) 103 Ind. Cas, 287; A.I. R. 1927 Mad. 833; 39 
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^ case 


where any iadulgence ‘could be 


'.ghown. The difference between a neces- 


' joinder. 


reliefs. 


sary and proper party is well known. A 
man may be a proper party as his presence 
may be desirable to" bind him and pre- 
vent a multiplicity of actions or effectually. 


' to decide the equities between the parties 
“and ifthe plaintiff joined him there can 


be no plea of misjoinder of parties, But 
a necessary party is one whose absence 
would entail dismissal of the-suit.for non- 
f In all these cases what the Courts 
ought to see is whether there is anything’ 
which cannot be determined owing to his 


„absence or whether a tbird person will 


be prejudiced by his not being joined as 
a.party. It is not suggested before us 
that any equity remains to be adjudged in 
this. suit between plaintiff and Gopalakrish- 
nayya. Under s. 115 of the Oivil Pro- 
cedure Code, we do not think that we shall 
be justified in saying that the lower Court 
acted with material irregularity or want 


. of jurisdiction in not allowing Gopalakrish- 


nayya to come on record, There are no 
equities in Gopàlakrishnayya's favour so 


far as this suit is concerned. If his remedy 


by suit is not barred by limitation he 
can file a suit and get the appropriate 


‘As regaids the amount payable by Ist 
defendant we think that the contention 
‘of the appellant is sound.and the mesne 


. profits for 1920 to 1922 ought not to be 


taken into account. What the plaintiff 
wants is hisshare which has been trans- 
ferred to him by the Official Receiver. 
That transfer was in 1922 and it does not 


` appear from the deed that on transfer 


. ^. Reilly, J: 


. anything has been reserved. The Official 


Receiver is entitled to the mesne profits for 
those two years. “The proper course would 
be. only to allow the set-off from the date 
of transfer to.the plaintiff. There is no 
dispute as to the fignres and. that can be 
easily worked out., With this modification 
the second appeal is dismissed and ag 
the appellant has substantially failed in 


this appeal, it. is dismissed with costs.. 


n petition is also dis- 
missed with costs.. 2 d 


The -civil revision 


—In this suit the plaintiff 
sued for recovery of the D schedule pro- 
,perty that had fallen @to him in an 
alleged partition in 1917, or, in the alterna- 
tive, fora new partition. So far as the 
suit was one for a new partition, Mr. . 





RAMAERISHNAYYA Y, BATYANARBAYANA: 
: " ns 


'ean look into 


"ButI doubt whether it hasbeen 


116 I. O, 1999. 
Satyanarayana Rao for defendant No. 1 con- 
tends that. Gopalakrishnayya “wasa neces- 
sary party and that the suit could not go on 
without him. On that point Ido not wish 
to express any opinion -on this occasion: 
Mr. Raghava Rao who appears for the 
plaintiff, did not. argue that aspect of 
the case, as he rested the plaintiff's case 
on the old partition of 1917. There I think 
he was on safe ground. So far as the 
suit is for recovery of the D schedule . 
property on the basis of the old partition: 
Gopalakrishnayya is not & necessary party.-. 
To prove the partition of 1917, Exs. K, 
K-1 and L have: been produced. I agree 
that Exs. K, and K-1 are admissible in 
evidence. They were executed on the same - 
day. and must be treated as parts of the 
same transaction, and they clearly do not 
amount to documents effecting partition. . 
They refer to an intention that a regular 
partition deed should be drawn up and. 
registered later. Exhibits K and K-1 show 
that the present defendant, Ramakrishnayya 
took one-third of the property, leaving the . 
other two thirds for Nagabhushanam and 
Gopalakrishnayya's vendee, Narasimham, 
undivided. Exhibit L has been produced 
to show that 8. days later there was an. 


- actual division .between Nagabhushanam 


and Narasimham. Idoubt Whether Ex,-. 
is an admissible document. Mr. 
Raghave Rao argues that at any rate we 
it because the division 
which it discribes has been partly 
performed. There. is evidence that the 
house, which was one of the items left’ 
by Exs. K and K-lto Nogabhushanam > 
and Narasimham, was divided between. 
them and that from 2nd July, 1917, that 
is, from the date of Exs. K and K-I, . 
Narasimham enjoyed half the rent of that : 
house. That isin accordance with Ex.L. > 
Shown . 
satisfactorily that it was under Ex. L`“ 
and Ex. L alone that he Was soreceiving the” 
rent. Howeverethere is evidence, which ' 
hes been accepted by both Courts, that the 
division under Exs, K.and K-1 was acted 
upon by Ramakrishnayya and that he took 
his one-third ofthe property in that divi-.. . 
sion. He cannot be heard now to dispute’, 
the. fact that Nagabhushanam and  Nara- `“. 
simham took-the remaining. two-thirds. 
of the property on the cqcesion of that 
division. Forthe purpose of this case it. id 
does not matter even if we are left doubt- ` 
ful by the documents which part of the | 
two-thirds fell to Narasimham and which to 
Nagabhushanam. Nagabhushanam's vendee. 


~ 4 AN 
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defendant No. 8, isa party to the suit,- 


and he does not dispute that the D 
schedule property was allotted to 
Narasimham and so came to the plaintiff. 
Ramakrishnayya, therefore, cannot dispute 


the plaintiff's right to the D schedule pro- 


perty in which he has no interest under 
the division. 

But Mr. Satyanarayana Rao has contend- 
ed that the mortgage suit which his 
client brought in August, 1917, in its 
result has put the plaintiff and his vendor 
out of Oourt. The property was subject to 
two mortgages when the partition under 
Exs. K and K1 was made. Defendant 
No. 1, that is, Ramakrishnayya sued to 
redeem the property making his brothers 
Nagabhushanam and Gopalakrishnayya 
and  Gopalakrishnayya's vendee, Nara- 
simham, parties. In that suit a decree 
for redemption was eventually made 
in favour of the three brothers 
leaving Narasimham out of account. So 
far as the wording of the decree goes, the 
rezult of that is that Narasimham could 
not redeem the property under that decree. 
And itappears that there was no. appeal 
against the omission to make the redemp- 
tion decree run in his favour also. Mr. 
Satyanarayana Rao contends that the 
result of that is that Narasimham has lost 
all his rights to that property. I think 
that is clearly not so. Narasimham’s right 
to the property, that is, Gopalakrishnayya’s 
share of the property, was not negatived 
in that suit. QGopalakrishnayya at first 
disputed Narasimham’s right by purchase 
from him; but he afterwards definitely 
and explicitly withdrew his opposition to 
Narasimham in that suit. After that it 
was not necessary forthe Oourt to decide 
in that suit any question between 
Gopalakrishnayya and Narasimham with 
regard tothe property. No question bet- 
ween them was actually decided, Still 
less was it necess#ry for the Court to 
decide any. question between  Rama- 
krishnayya and  Narasimlham on thah 
occasion. The result of the decree as framed 
was that Ramakrishnayya or Nagabhusha- 
nam or Gopalakrishnayya could redeem the 
property; and in fact Ramakrishnayya 
redeemed it and got possession in 1920. 
After that either Nagabhushanam or 
Gopalakrishnayya could have got his 
share from Ramafrishnayya on payment of 
what was due from him to clear off Rama- 


krishnayya's charge on the property. If > 
after that Gopalakrishnayya had transfer- - 


red his right to Narasimham, JNaresimham 
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could have recovered that share from Rama- 
krishnayya. Doesit make any difference 
that Narasimham had acquired Gopala- 
krishnayya’s share before the date of thee 
decree? It ean make difference: only if 
we suppose that the omission of Nara- 
simham's name from the decree cut off his 
rights uaderthe transfer. It is perfectly 
clear that the District Munsif in deciding 
that suit did not intend his decree to have 
that effect at all; and the parties who were 
before him could have had noidea that that 
was likely to be its effect. Indéed I see 
from the record that Nagabhushanam and 
Narasimham appeared by theeame Pleader. 
The parties appear to have treated Narasim- 
ham as simply standing in  Gopalakrish- 
nayya's shoes. I see no obstacle in the 
decree in that suit to the plaintiff now re- 
covering his share of the property on pay- 
ment of his or Gopalakrishnayya's share of 
the mortgage-money and interest to Rama- - 
krishnayya. : 

On the question of mesne profits and 
interest I agres to the modification of the 
decree proposed by my learned brother. I 
agree thatin other respects the appeal must 
be dismissed with costs and that the revi- 
sion petition also must be dismissed with 
costs. 


Y. N. Y. Decree modified. 


| l da ; 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 652 oF 1928, 
CRIMINAL Revision Casu No. 902 or 1928, 
.February 11, 1929, 

Present -—Mr. Justice Waller and 
is Mr. Justice Pandalai: ; 
In re DAŞAN alias DEVAN —Accussp 
< — APPELLANT, 
Penal Code (Act XLV of 1860), s. 802—Murder of 
wife by husband—Sentence—Suspicion of unchastity, 


whether extenuation. " AN nl 
Mere suspicion of a wife's conduct is not ex- 


tenuation of a deliberate murder of the wife by 
the husband. In such a case the extreme penalty of, 


law ia the only proper sentence. 
Oriminalappealagainst an order of the 


Additional Sessions Judge of the Court of 
Session of the Coimbatore Division, in 
- Oase No: 114 of the Calendar for 1928, . 
^A Mr. C. I. Pillai, for the Appellant, 
Mr. K. N. Ganopathi, for the Public 
Prosecutor, for the’ Crown. 
JUDGMENT.—The appellant has 
been convicted of the murder of his wife. 
That they were on bad terms is clear. 


The woman went out with the appellant. 
He came back. 


toa Shola on 25th June, 
without her and gave a false explana- 
tion of her absence. On 27th. her dead 
body was found lying in a stream in the 
Shola. About 10 feet from it was a large 
chisel that had been in the possession of 
the appellant. The body had been partly 
:devoured by wild beasts, but enough of it 
remained to show that the woman'a throat 
had been cut, obviously with the chisel. 
The circumstantial evidence is overwhelm- 
ing and its truth is established by the 
confession made by the appellantto P. W. 


--- ... No.7, whose evidence the Sessions Judge 


accepted and we accept. 
The conviction is correct. The only 
question that remains is that of sentence. 
The Sessions Judge did not pass sentence 
: of death, because he thought that the 
. appellant entertained a suspicion whether 
well-founded or fnot against his wife in 
relation to, one Jadayan. Wife murder is 
exceedingly commen and we do not think 
that. mere suspicion of a wife's conduct 
is any’ extenuation of a deliberate murder 
of this kind. The only foundation: for 
the alleged suspicion in this case is to 
be found in the confession made by the 
appellant to P. W. No. 7 in which he gave 
this motive for the murder. The regtof 
the evidence shows the wife to have been 
en perfectly: well behaved woman, whom 
the appellant treated very #1. The appel- 
Jant's.own brother admits this and adds 
that he never héard any talk about her 
relations with Jadayan. We are very 


V. B. JAGANATHA RAO D; MANGALAGIRI bAMAGRARLU. 


Teluctant to enhance the Sentence, but 
feel that there was no justification, in 
. this instance, for the passing of any 
sentence, other than death. .Nor do we 
wish to offer any encouragement to the 
_ idea that men can butcher their wives 
and escape hanging on the plea that they 
suspected them of misecnduct, 
We confirm the conviction 


and enhance 
the sentence to one of death, i 


Y. N. Y, Sentence enhanced. 





MADRAS HIGH COURT. 


CivIL Revision Petition No, 1031 oF 1927. ` 


January 14 1999, 


Present:—Mr, Justice Venkatasubba Rao i 


and Mr, Justice Reilly. 
V.S. JAGANATHA RAO PANTALU 
GARU, Representing THE VIOHARANA. 


VIZAGAPATAM- —PRETITIONER 


versus Eos 
MANGALAGIRI RAMACHARLU alias 


KRISHNAMURTHI AND oTHERS— 
> ; RESPONDENTS. - 
Madras Religious Endowments Act (II of 1927), 
s.78—Application by trustee appointed by Religious 
Endowment Board for delivery of  possession—Pos- 
session whether can be ordered of properties claimed 
adversely to trust. 

On an application by the trustee of a temple ap- 
pointed by the Religious Iiniowment Board in a 


scheme settled by it under s,57 of the Madras Re- 
ligious Endowments Actfor delivery of possession 
from the prior trustees in possession, it appeared that . 
there wasa prior litigation between the respondents- 


trustees'in which oneof themhad set upa rightin 


himself to some of the temple properties, but that the 


same was found against: 


Held, that the said person was not entitled to 


allege as against the temple that he wasthe owner, 
but was bound to deliver possession. 
Wherein respect of other properties there was no 


such decision ofany competent Court, although the 


Board in settling the schemehad assumed that the 
properties belonged fo the temple: 


Held, that possession could not be summarily 


directed to be delivered under s. 78, Madras Religious 
Endowments Act. 


Petition unders.115 of Act V of 1908 . 


and s. 107 of the Government of India lAct, 
praying the High Oourt to revise an order 


of the Court of the District Court of 
Vizagapatam, dated the 24th of 
February, 1927, and mpde in O. P. 


No. 142 of 1926. . 
Mr. P.: Venkataramana Rao, for the Peti- 


tioner, 
Mr. C, Sambasiva Rao, for the Respond- 
denta, - 
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: JUDGMENT. 

Venkatasubba Rao, J.—The ap- 
plication was made tothe District Judge 
under s. 78 of the Religious Endowments 
Act. The applicant says that he is the 
trustee of thetemple in question appointed 
by the Board in the scheme settled by 
it under s. 57. He applied to be put in 
possession of some land, a house and cer- 
tain moveable property. The District Judge 
allowed the application only in regard 
to some of the moveables, namely items 
Nos. 1,2,4,7,9,16 and 17 of schedule ©, 
and he dismissed the application in regard 
to the land and the house. = 


Ishall first deal with the land. In 
regard to this, the Ist respondent had 
filed a suit against the 2nd, claiming 
it inthe first instance, as his separate 
property. In the course of the trial, . how- 
ever, hemadea distinct admission that it 
was a trust property and the learned Dis- 
trict Munsif who heard the suit recorded 
the admission and after coming tothe 
conclusion thatit was trust property, gave 
judgment, holding that both the plaintiff 
and the defendant in that suit (the present 
lst and the 2nd respondents) were jointly 
entitled tothe management of the temple 
and the properties belonging toit. The 
Subordinate Judge who heard the appeal 
upheld this partof the District Munsit's 
judgment. In the appeal again, the ad- 
mission was repeated, and recorded. It 
willthus be seen that, though in form 


that suit was one between two private in- 


dividuals, it was in effect and substance 
aright claimed on behalf of the trust by 
the lst respondent against the 2nd, ‘and 
Iam, therefore, disposed to treat’ that 
litigation as virtually between the temple 
on the one side and the 2nd respondent on 
the other. I must, therefore,take it that 
the question of the ownership of the land 
was finally determined in that suit by a 
"decision by which the 2nd respondent is 
conclusively bound, Itis notany longer 
open toher to allege as against the temple” 
that she still remains the owner of the 
property. To such a case s. 78 clearly 
applies andthe learned Judge’s order to 
this extent must be set aside, 


Now turning to the house, Mr. Venkata- 
rama Rao for the trustee, the petitioner 
before us, attempted to argue that the 
Board decided while settling the scheme, 
that the house belonged to the temple and 
that on that ground the Court should make 
an order under s. 78 directing delivery. 


- È, M. EBISENA KURUP Ù, A, YEERAN KUTTY. 
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But the .order of the Board shows 
thatit gave no such decision. On the 
contrary in that order is recorded 
the fact that the 2nd ` respondent while e 
expressing her willingness to have ascheme 
settled, contended that her right to the 
house should be left undisturbed. The 
Board did not purport to decide the 
question of the ownership of the house, 
although in the scheme which is embodied 
in the order. It is assumed thatthe temple is 
the owner. This certainly cannot amount 
t® a decision. It is impossible, therefore, on 
the ground taken by the learned Counsel for 
that trustee to allow the application in 
respect of thisitem. Itis unnecessary to 
decide at present what the powers of the 
Board are to adjudicate on title set up 
adverse to the trust. The order of the 
District Judge so far asthis item is con- 
cerned is, therefore, confirmed. 

In the result both the respondents are 
directed to deliver to the petitioner posses- 
sion of the land besides the items 
of moveables referred to above and 
mentioned in the order of the District 
Judge. The rest of the application is 
dismissed. 

In the circumstances each party shall 
bear his costs of this petition. 


Reilly, J.—I agree. 


v. N. Y. Order modifed, 


MADRAS HIGH COURT. 
Civit REvie10N Petition No. 733 or 1928. 
February 14, 1929. 
Present:—Mr. Justice Ananthakrishna 


yer. 
K. M. KRISHNA. KURUP-—PLAINTIFF 
— PuTITIONER , 


versus 
A. VEERAN 


KUTTY-—DzrFENDANT— 
: RESPONDENT. 

-Evidence Act (I of 182), s. 102— Execution of docu- 
ment proved— Burden of proof of validity. , 

Under s. 102 of the Mvidence Act when once the 
execution ofa document is proved, ifa party.alleges 
circumstances that would make the document not 
binding on him, itis for him io prove such circum 
gtanges, 
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Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
sTirur, dated the 21st November, 1927, in I. 
T No. 2575 of 1927, in 8, C. S. No. 124 of 
927. 


Mr. P. Govinda Menon, 
tioner. 

Mr. K. P. Ramakrishna Iyer, for the 
Respondent, 


JUDGMENT.—The plaintiff is the 
petitioner before me. He filed S. O. S. No. 
124 of 1927*on the file of the District 
Munsif of Tirur to recover a sum of 
Rs. 32-3-0 being the purappad (rent) and 
revenue due to the plaintiff from the de- 
fendant, a tenant. When the suit was 
pending the parties compromised the 
matter in dispute in the suit and also 
other connected matters. The compromise 
petition was signed and put into Court. 
The defendant, however, objected to a 
decree being passed in terms of the com- 
promise on the grounds that he did not 
sign the compromise petition and that the 
compromise contained unlawful and illegal 
terms. The learned District Munsif raised 
two points for consideration. 

1. Whether the defendant has signed 
the alleged compromise petition ? and 

2. Whether the plaintiff is entitled to 
get a decree in accordance with the com- 
promise ? 

On the first issue the learned District 
Munsif recordeda finding in the affirma- 
tive and found that the defendant did sign 
the alleged compromise petition. He, how- 
ever, went on to discuss point No.2 ob- 
serving that matters which were not con- 
cerned in the suit were also considered 
by the compromise, that the compromise 
contained: terms which did not 
relate to the suit, since the suit was merely 
for rent and revenue and that there was a 
condition in the epmpromise, that the 1st 
defendant should execute a kychit and 
the kychit should also contain definite pro- 
visiens with regard to the purappad. and 
revenue, In discussing this question the 
learned District Mupsif remarked that the 
defendant being an illiterate man, the 
. terms of the compromise should have been 
explained to him and thateit had nof been 
shown that the-defendant knew how the 
amount mentioned was arved at and that 
all the terms were not proved to have been 
explained io him. In this view he rejected 
the application to record the compromise, 


for the Peti- 
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The plaintiff has accordingly come before 
me in revision. 

It is clear when once the defendant dis- 
puted his signature to the compromise and 
the Court after due trial of the issue came to 
the conclusion that the compromise was 
signed by the defendant that it was the 
duty of the defendant to prove that there 
was fraud or anything which would make 
the compromise not binding on him. I 
went through the deposition of the defend- 
antin this case and I am not able to say 
that there is any legal evidence which 
would enable the Court to record a find- 
ing that he has discharged the onus. 
Under s. 102 of the Evidence Act when . 
once the execution of a document is proved, 
if a party alleges circumstances that would 
make the document not binding on him,. 
itis for him to prove such circumstances, 
The defendant said that he did not sign 
the compromise. That was why the first 
point was raised. The second point was 
raised probably because the compromise 
contained terms beyond the subject-matter 
of the suit. Having regard to the evi- 
dence given by the defendant and the 
plea raised in the case I think there were 
no grounds for the District Munsif to 
decline to record the compromise. I ac- 
cordingly set aside his order, dated 21st 
November, 1927,and direct that the com- 
promise be recorded and & decree be passed 
in terms thereof so far asit relates to the 
Buit. 


Ithink the petitioner is entitled to have . 


his costs of this petition. No costs in the 


lower Courts, 


V. N, V. Order set aside, 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS ÁPPLIOATION, 

July 19, 1927, 
Present:—Justice Sir Philip Buckland, Kr. 
I. J. COHEN-—APPLIOANT 

versus E 
BIPIN BEHARY SADHUKHAN— 
OPPOSITE PARTY. 

Calcutta. Municipal Act (III of 1923), ss. 16, 47, 
Sch. II, Part I ($)—Applying for voting paper in 
dead voter's name—Corrupt practice—Connivance by 
agent or candidate, necessity of—‘'Connivance’, mean- 
ing of. 

The word ‘connivance’ involves in some degree at * 
least knowledge on the part of the person guilty of 
connivance. (p. 147, col. 1.] 

At an election under the Calcutta Municipal Act 
a person came forward and applied for voting 
papers alleging that he was a particular voter 
named A. One of the candidates at the election 
stated that A was dead. The agent of the rival 
candidate, in spite of this statement, identified the 
applicint as A and his principal stood by. A was, 
as a matter of fact dead at the time: 

Held, that, though there was false personation 
there was no corrupt practice within the meaning 
of Sch. IT, Part I (3) of the Calcutta Municipal 
Act, as there was no evidence to show that the 
agent who identified or the candidate whom he 
represented, knew of the imposture or had reason 
to believe that there was imposture. [ibid.] 


Messrs. Surita Pankridge and S. N. 
Banerjee, for the Applicant. 

Messrs. S. C. Bose and Langford James, 
for the Opposite Party. 


JUDGMENT ,—This is an application 
made on behalf of Mr. Immanuel Jacob 
Cohen who was a candidate for election to 
the Corporation of Oalcutta at the last gene- 
ral election for an order that the election of 
hissuccessfulrival, Bipin Behary Sadhukhan, 
as Councillor for the non-Muhammadan con- 
stituency of Ward No.130n 16th March, 
1927, be declared null and void. 

The application is made under ss. 46, 47 
and Sch. II, Part I, sub-s. (3), Oaleutta Muni- 
cipal Aet of 1923. Section 43 provides that 
if the validity of any election is questioned 
by reason of the commission of any corrupt 
practice by a candidate or his agent any 
person enrolled in the electoral roll may at 
any time within a specified period apply .to 
the High Court. Under s.47 if the High 
Court is of opinion that any corrupt prac- 
tice specified in Part I, Sch. II, has been 
committed the election of the returned can- 
didate shall he void. Schedule II, Part I (3) 
provides that the procuring or abetting or 
attempting to procure by a candidate or 
his agent or by &ny other person with the 
connivance of the candidate or his agent, 
the application by a person for a voting 
paper in the name of any other person whe- 
ther living or dead is a corrupt practice, 
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In his petition thé applicant has made the 
charges, but for the purpose of the hearing 
which the nature of the case requires 
should be decided upon oral evidence, the 
charges have been limited to three. The 
first is that one Lachman Tora whose name 
appeared as voter No. 1255 on the electoral 
roll at the time of the election, was dead; 
that somebody else appeared at the polling 
booth representing himself to be Lachman 
Tora, and was identified by the agent of 
the successful candidate as Lachman Tora 
though Mr. Cohen challenged his identity, 
while Sadhukhan was present and allowed 
the impostor so to be identified, 

The second charge is with reference to a 
voter of the name of Jasoda Lal Roy No. 
1181, He too, it is charged, had died prior 
to the date of the election, and it is stated 
in the petition that with reference to him 
also the same occurred. 

The third charge is that, among others, 
thirteen specified persons were out of Cal- 
cutta but that they were personated and 
the polling agent of the successful candi- 
date identified them although the identity 
of each was challenged by Mr. Cohen. 
Though thirteen names are given, this item 
of charge has been limited at the hearing 
to the case of Sadhu Oharan Pal, Voter No. 
1156, the second on the list, who, Mr. Cohen 
says, was very well-known to him for a long 
time and was out of Caleuttaon the day in 
question. 

In answer a number of affidavits have 
been filed by Bipin Behary Sadhukhan and 
by others to whom the third of these charg- 
es relate. As regards Sadhu Charan Pal 
the affidavit is that of Radhanath Sett, his 
nephew, who asserts that his uncle was in 
Oalcutta on the day of the election. 

The parties have been cross-examined on 
their affidavits and in canvassing voters 
their procedure was much the same, but 
with different results, Mr. Cohen says that 
before the election he went round to a large 
number of the electors canvassing their 
votes in the manner which is usual in con- 
tested elections, and on calling at the shops 
where these two persons Lachman Tora 
and Jasoda Lal Roy were supposed to carry 
on business he was informed that they were 
dead. In thelist which he had with him 
he made a note that they wera dead, and * 
accordingly prepared himself on the day of 
the election to challenge any votes that it 
might be attem$ted to record on their 
behalf. . 

Sadhukhan says that he was a 


: member of 
the last previously elected body 


of Munici, 


` 
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: pal Commissioners, and as such he was one 


ofthe Market Committee, It was his duty. 


frequently to make tours of the Municipal 
Market and in that capacity he became well- 
acquainted with this individual by sightbut 
not by name, who, when he enquired of him 
with special reference to this election, an- 
nounced that-his name was Lachman Tora. 
- The evidence with regard to Jasoda Lal 
Roy is much the same except that Sadhu- 
khan does not say that he knew the man by 
sight beforehand. 

Consequently, we have it that on one side 
on enquiry at the voter's places of business 
one candidate was told that they were dead 
while the other candidate was given to 
believe that they were alive and would vote 
in his favour. I may say at once that I see 
no- reason to doubt either of these two 
stories. There is nothing on the record to 
show, or from which it can be inferred, that 
prior to the date of the actual election any 
body communicated either to Sadhukhan 
or to his agent that the voters in question 
were dead. That they both in fact were 
dead at the time of the election is common 
ground. Subsequently Sadhukhan made 
enquiries and ascertained this, but that 
does not affect the matter. 


On the day of the election at the polling 
booth where these persons were required to 
vote, two persons came and asked for vot- 

: ing papers in the name of Lachman Tora 
and Jasoda Lal Roy respectively. Accord- 
ing to the evidence Mr. Cohen challenged 
them. They were identified by Sadhu- 

. khan'sagent N. K. Dutt. It is of no con- 
sequence whether Sadhukhan also partici- 
pated in the identification or not, in any 
cage he was present and saw what happen- 
ed. Mr. Cohen spoke up and on each oc- 
casion when the application of a voting 
paper was made informed the presiding 
officer that the two alleged voters were 
dead. There lies before me with regard to 
the votes, of these persons a printed form 
headed ‘list of challenged votes,’ It con- 

- tains the name of the voter and the name 
‘of the identifier. Then follows the order 
of the presiding officer in the words ques- 
tioned and allowed signed J. B. Ganguli, 

. who was the presiding officer on the day in 

question, At the foot is & printed fórm in 
following terms: 

“I do hereby declaré and undertake to 
prove the person applying for ballot paper 
under electoral roll seria! No. has committ- 
ed the offence of personation.” . 

This is signed in each case by Mr. Cohen 
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himself and the Fenwick Bazar polling 
station, Booth No. 3 is specified. _ i 

Mr. Cohen said that the presiding 
officer simply enquired ofthe alleged voter 
what his name. was. But as Sadhukhan 
would be more interested in giving the full- 
est possible account of what occurred 
I question him-myself and he said -that 
what happened  was.that the presiding 
officer asked of each of these persons who 
they were. They gave their name as being 
The presid- 
ing officer pointed out to them that Mr, 
Cohen challenged them and cautioned them 
that-he said that the persons whom they 
professed to be were dead. They re-assert- 
ed that they were the persons whom they 
professed to be. The presiding officer 
warned them of the risks they ran if they 
did not tell the truth. They repeated their 
assertions `. and they were allowed to 
vote. z 

As regards Sadhu Oharan Pal nothing 
neéd be said for there is. nothing in any 
way to connect Sadhukhan with the alleged 
impersonation other than the formal 
identification by his agent. It may be that 
this case could have been carried further 
but on the evidence I cannot hold that 
A. K. Dutt knew that the voter wasnot 
Sadhu Oharan Pal even should I hold that 
Radhanath Sett is not to be believed. 

The questionis whether on the evidence 
there has been a. corrupt practice by Mr. 
Sadhukhan or by his agent. This depends 
upon the meaning of the section which 
defines the offence of personation. The 
section is somewhat difficult to construe. 
There must be an application by some 
person for the voting paper. That is the 
basis from which the rest proceeds, Itis 


“corrupt practice if that application is made 


in the name of a dead person and if the 
application is procured or abetted or 
attempted to be procured by a candidate 
or his agent ot by any other person with 
the connivance of the candidate or his 
agent. Ifthe words “by any other person 
with the connivance of a candidate” refer 
to the impostor himself, then the words, 
applying them to this case, refer to an' 
application by an impostor, attempted to 
be precured by the impostor with the 
connivance’of the candidate or his agent, 
which is not a very intelligible solution of 
the meaning of the section. In that view 
it is argued that I am not concerned with 
the word connivance. Ido not think itis 
necessary strictly to construe the section 
and it may be assumed that connivance of 
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the candidate or his agent is material. 
Cannivance- in my. judgment necessarily 
involves some degree of knowledge on the 
part of the candidate or his agent. The 
meaning of the word connivance according 
to Murray's Oxford Dietionary is “the action 
of winking at, overlooking or ignoring an 
offence, fault etc., often implying secret 
sympathy or approval; tacit permission or 
sanction; encouragement by forbearing to 
condemn.” EN 


, All thése meanings, inmy opinion, involve 
in some degreeat least knowledge on the 
part of the person guilty. of con- 
nivance. It has been argued—that even if 
Sadhukhan or his agent had reason to 
believe that there was no imposture at the 
time when the voters came forward, he 
nevertheless by standing by, and, in the 
case of the agent, by identifying the voters 
when Mr. Cohen had challenged them, 
connived at the imposture. I cannot take 
that view for that would invelve that their 
belief should change upon Mr. Cohen chal- 
lenging the identity ofthe voters. It is, I 
agree, a suspicious circumstance that N. K. 
Dutt, the agent, has made no affidavit in 


this case. But neverthelees taking the view , 


that I have expressed, in order to bring 
Sadhukhan or his agent within the section, 
I must come to a finding that either he or 
his agent knew of the imposture or at least 
had reason to believe that there was impos- 
ture. It is, therefore, immaterial that N. K. 
Dutt has made no affidavit, for there is no 
evidence upon which I could find that as 
a fact, or from which I should be justified 
in drawtng such an inference. The applica- 
tion, therefore, must fail. 


Before I part with the case, I desire to 
make some observations, both generally 
and as affecting the question of costs. Cer- 
tain very definite facts have emerged. It 
has been established, first,that there were 
dead men onthe register of,voters, secondly, 
that there were impostors at the Municipal 
election, and that such impostors voted 
as representing the dead men whose 
names were on ‘the register. Thirdly, it 
emerges from the evidence that the enquiry 
by the presiding officer was of the -most 
perfunctory nature. That this was any- 
thing more than a brief interrogation is 
not the case, theugh there was a statement 
by a responsible person, namely, Mr. Cohen 
that this voter himself was dead—a state- 
ment which hefurthermore supported by 
signing at the foot of the list of challenged 
votes that he undertook to prove that the 


COHEN v. BIPIN BEHARY SADHUKHAN: 


mE 
147. 


person applying for the ballot paper had 
committed the offence of personation. 
Further, though the list of challenged votes 
contains a printed form at foot, which 
suggests from the mere fact of its existence. 
in print that the offence is by no 
means a rare one, and though the 
presiding officer warned these persons that 
if they were. not telling the truth they 
would be punished, so far as I have heard 
in the course of this case nothing 
.further has occurred. These things have. 
undoubtedly been established in the course . 
ofthis case. I5 would be for the present 
purpose but unprofitable speculation to 
enquire to what extent this prevails in 
Municipal elections in Oaleutta.. But on 
the evidence beforé me there is notbing to 
show that any serious attempt ig made to 
prevent it, Whether any and what pro- 
ceedings can be taken against impostures it 
is not my duty to enquire, nor isit my 
duty to say whether these abuses are due 
to defects in the law or to defects in the 
conduct of the Municipal election. But 
so far as- the applicant has made it clear 
that such impostures can and do take 
place, and can, it would appear, be achiev- 
ed with comparative cease, he has, in my 
opinion, rendered a considerable service to 
the public. This is a matter which -I 
propose to take into consideration on the 
question of costs. In his evidence hehas 
been moderate in his statement of facts, 
he has confined himself to such facts as 
came to his knowledge, and made no at- 
tempt to stress them for the purpose of 
pressing his case. His error has been in 
taking a mistaken view as to the knowledge 
of his successful rival. 

Having regard to these matters and 
having regard to the public service which 
the applicant has undoubtedly,- in my 
opinion, performed by bringing these 
abuses to light, in my opinion and judg- 
ment he should not be muleted in the 
costs of this applicatien, and though it 
must fail I make no order as to costs. ; 
oA Application dismissed, 


* 
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CALCUTTA HIGH COURT. 
' Cıvıu Roure No. 609 or 1927. 
August 22, 1927. 

i Present :—Mr. Justice Mukerji. 
RIVERS STEAM NAVIGATION Co., Lro, 
AND ANOTHER— DEFENDANTS— PETITIONERS 

versus 


BISWESWAR KUNDU—PLAINTIFF— 


OpposiTE Parry. 

Carriers Act (III of 1865), ss. 9, 10—Loss of goods 
fromunknown cause—Negligence, presumption of—Con 
tract that claim regarding loss must be filed in writing 
within specified period—Principal and agent—Notice 
to agent—Principal, effect on—General agency—Dele- 
gation of powers, presumption regarding—Secret and 
private instructior? to agent, legality of—Limitation 
Act (IX of 1908), Sch. I, Arts. 80, 81—Suits against 
carriers respecting goods entrusted for carriage— 
Limitation. ; 

Where a carrier Company has extensive busi- 
ness at numerous stations and riverine routes ex- 
tending over vast arease a condition in the contract 
to the effect that no claim of any kind whatsoever 
in respect of the contract shall be valid unless it isin 
writing and delivered at the office of the Company 
within six months from the date of any default, 
loss or damage in respect of which such claim 
ales cannot be said to be unreasonable. [p. 150, col. 


British India Steam Navigation Co. v. Hajee 
Mahomed Esack & Co. y and River Steam Naviga- 
tion Co. v. Hazari Mal-Multan Mal (5), relied on. 

Notice of facts to an agent is constructive notice 


. thereof to the principal himself where it arises from, 


or is at the time connected with, the subject-matter 
of his agency, for upon general principles of public 


' policy it is presumed that the agent has communi- 


cated such facts to the principal and if he has not, 
Still the principal having entrusted the agent with 
the particular business, the other party has a right 


‘to deem his acts and knowledge obligatory upon 
the principal, otherwise the neglect of the agent 


whether designed or undesigned might operate most 


. injuriously to the rights and interests of such party. 


It-is, however, quite open to the parties to a contract 


ET stipulate that this presumption which arises upon 


general principles of publie policy should not arise 
in any particular ease and that the notice instead 
of being served on the agent would. have to be 
served on the principal himself. This stipulation, 
viewed in a proper light, would mean that express 
notice is given of the limitation ofthe agent’s au- 
thority and if with such knowledge a party chooses 
to deal with the agent and not with the principal, 
he does so at his own peril. [p. 151, cols. 1 & 2.] 


Ifa personis held oùt to third parties orto the 
publie at large, by the principal, as having a 
general’ authority to act for and to bind him in a 
particylar business or employment, it would be the 
height eof injustice and lead to the grossest frauds, 
io allow him to setup his own secret and private 
instructions to the agent, limiting his authority; and 
ihus to defeat his acts and transactions under the 
agency when the party dealing with him had, and 


" gould have, no notice of such ingtructions. Ih such 


cases good faith requires that the principal should 
be held boufd by the acts of the agent, within the 
scope of his general authority ; or he has held him 
out to the public as competent to do the acts and 
to bind him thereby. The maxim of natural justice 
here applies with itsfull force, that he, who with- 
gut intentional fraud has enabled any person to do 
* 
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an act, which must be injurious to another innocent 
party, shall himself suffer the injury rather than 
the innocent party, who has confidence in him. The 
maxim is founded on the soundest ethics and is 
enforced to a large extent by Courts of Equity. [p. 
151, col. 2; p. 152, col. 1.) ; i 

It is now settled law that all suits against carriers 
in respect of goods delivered to them for carriage 
fall under Art. 30 or 31 of the First Schedule of the 
Limitation Act accordingly as the claim is regarded 
as one based upon loss of or injury to the goods or 
of non-delivery thereof. The burden of proving that 
the loss took place more than a year before suit and 
that for that reason the suit is time-barred under 
Art. 30 is on the defendant. [p. 151, cols. 1 & 2.1 
` Under the Carriers Act the loss or damage of 
goods delivered for carriage to a common carrier 
is prima facie evidence of negligence and the burden 
to disprove negligence lies on the carrier. Loss 
from an unknown cause is presumptive proof of 
negligence. [p. 153, col. 1.] 


Rule from an order of the Sub-Judge, 
Khulna, dated the 3rd February, 1927, in 
Suit No. 156 of 1926. 


Messrs. Amulya Chandra Chatlerji and 
Prokas Chandra Pakrasi,for the Petitioners, 


Messrs. Jadu Nath Kanjilal and 
Hemendra Chandra Sen, for the Opposite 
Party. 


JUDGMENT.—The Rivers Steam 
Navigation Co., Ltd., and the India General 
Navigation and Railway Co, Ltd., have 
obtained this Rule to show cause why the 
decree passed against them by the Small 
Cause. Court Judge of Khulna should not 
be set aside. 


Mulji Sicka and Co.dispatched six bags 
of mohini birt on 15th August, 1925, from 
Jagannath Ghat to Khulna for carriage by 
the dispatch service of the two companies, 
The consignment was deliverable to 
Bisweswar Kundu who not having received 
the same instituted the suit claiming 
Rs. 380, which was made up of Rs, 314-8 0 
as the price of goods, Rs. 31, as damages 
at 10 per cent? and Rs. 36, as interest, 
deducting a remission of Re. 1-80 from 
the total, The- suit has been decreed in 
full with cosis, 


The grounds urged in support of the 
Rule are mainly four. To deal with these 
grounds it is necessary to set out a few 
facts, which” are not disputed, Enquiries 
were made.about the goods on behalf of 
the plaintiff and the plaintiff not having 
received delivery thereof wrote a letter to 
the agents ‘of the companies at Barisal 
who sent the following reply: 
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“Rivers Steam Navigation Co. Ltd. 
. (Incorporated in England) 
India General Navigation and Ry. Co. 
Ltd. (Incorporated in England) 
; Barisal...... Agency 
5th September, 1925. . 
“No. C. Mis. 29/25/15525. 
Babu Bisweswar Kundu, 
Merchant, Khulna Bazar, Khulna. 
Dear Sir, 
Khulna theft case. 

J. Ghat to Khulna Ghat. Inv. No. 1935/35 
of 15th August, 1925, Your letter of 2nd, 
September, 1925. 

In reference to your above, we inform you 
that the matter is under enquiry and the 
result. will be intimated to you in due 
course, 

Yours faithfully, 

Pro. Maeneill & Co. 
Sd. Mitchel, 
Joint Agents.” 


It was alleged in the plaint that there- 
after there was some correspondence but 
we do not know what it was, and though 
some of it is on the recerd yet the same 
has not been proved. On the Ist April 
1926, however, the plaintiff sent a Pleader’s 
aaa to the said agents. It ran in these 
words: 


“From ae 
Babu Nagendra Ohandra Bhoumik, 
Pleader, Khulna, 
Dated, Khulna, Ist April, 1926. 


The Agents, I.G. & R.8.N. Co. Ltd., 
a Barisal. 
ir, 


Having been instructed by my client, 
Babu Bisweswar Kundu of Khulna Bazar, 
I hereby inform you that inspite of re- 
peated demands you have not settled the 
claim of my said client in respect of the 
marginally* noted theft case. I, therefore, 

*KhulnaGodown 8i¥® YOR notice that, un- 
Theft Case, J, Ghat .less the claim is paid off 
to Khulna Ghat In. within a fortnight from 


voice No. 1935 35, i 
doted 15th August) the date of receipt of 


1925. 
be compelled to sue you 


in the Civil Court for realization of the 
price of thé said lost.goods together with 
damages, d 
=- @ Yours faithfully, 
Sd, Nagendra Oh. Bhoumik, 
] Pleader, 
Judge's Court, Khulna, ` 
lst April, 1926". ~ 
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Various defences appear to have been . 


taken on behalf of the defendant com- 
panies iu their written statement, some of 


. which were suggested in the cross-6xa- 


mination of the plaintifi's witnesses amd, 
were denied by them. These were not 
pursued any further and it is not profitable 
to refer to them here. It is necessary only 
to state that the story of theft, which was 
alleged as having led to the disappearance 
of the goods, has been definitely dis- 
believed by the trial Court. It should fur- 
ther be mentioned that the letter which 
the plaintiff wrote to the agents at Barisal 
in the first instance, and which appears 
to have been dated 2nd September, 1925, 
has not been put in evidence by either 
party. . 

The first contention that has been urged 
in support of the Rule relates to the 
sufficiency and validity of the notice that 
is necessary to be given under s. 10, 


Carriers Act (IILof 1t65). Mueh of the 


argument that has been advanced on this 
point is founded on the assumption that 
it was the Pleader's letter of Ist April, , 
1926, that was the notice in this case. 
The argument overlooks the letter of 2nd 
September, 1925, which, though not in evi- 
dence, is a document of which the existence 
is admitted and indeed cannot be denied, 
in view of the reply that was given to it. 
The circumstances under which, it' was 
written have been deposed to by the plaint- 
ifs witness Taraknath Kundu. That wit- 
ness said: à 

"I went to the godown of the steamer com- 
panies and came away for two or three days 
as I was informed that the articles had not 
arrived, Then on 9nd September, 1925, 
Dwarkanath Sen, godown clerk, informed 
me that the goods were stolen...... On 2nd 
September, 1925, we wrote letter to Barisal 
agent". 4 - 

Section 10 of the Act provides that no 
suit shall be instituted against a common 
carrier for the loss of or injury to goods 
entrusted to him for carriage unless notice 
in writing of the loss or, injury has been 
given to him before the institution of the 
suit and within six months of the time when 
the loss or injury first came to the know- 
ledge of the plaintiff. If the information 
that the godown clerk gave was definite ' 
enough it stands to reason to assume that 
the letter mugt have conveyed similar in- 
formation, The letter, therefore, may well, 
be treated as the requisite notice and it was 
given well within time. - The defendants. 
have produced. the Pleader's letter of the Ist 
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Ssptember, 1925. The presumption is that 


- if produced it would have gone against 


them, that is to say, it would have appeared 
that it amounted to'a notice of the loss of 
the goods. If, on the other hand, the in- 
formation given by the godown clerk was 
indefinite, and if, therefore, there was no 
mention made of the loss in the letter of 
2nd September, 1925, the Pleader's letter of 
- 156 April, 1926, was such a notice having 
-made mention of “the said lost goods," 
“Khulna godown theft case" and “Jagan- 


nath Ghat to Khulna Ghat Invoice No. 1935« 


of 1925, dated 15th August, 1925, though 
this letter was dated Ist April, 1926, yet it 
must be regarded as within time as it was 
-within the peculiar knowledge of the com- 
. panies themselves as to when the loss took 
‘place, Radhasham Basak v. Secretary of 
. State for India (1), Jugal Kishore v. 
‘G.I. P. Ry. Co. (2), G I. P. By. v. 
Radhe Lal-Manni Lal (3), and they have 
failed to discharge the onus that lay on 
them in respect of it, and also in view of the 
well-recognized principle of suppressed 
: fraud, a principle which will be more fully 
referred to in dealing with the question of 
limitation. 


Both the letters were addressed to the 


' joint agents of the two Companies at Barisal, 


one of them is on: the record and shows thai 


` it was so addressed, the other one must also 
. bave been similarly addressed as it was the 


joint agents of the “ Barisal Agency" who 
acknowledged receipt of it. Reference has 


been made to condition No. 180n the bask 


‘of forwarding note which runs in these 
words: : 
“No claim of any kind whatsoever in res- 


pect of this contract shall be valid unless : 
, in writing and delivered at the office of the 7 


Company in Calcutta within six months 
from the date of any default, Joss or damage 
in respect of which such claim arises”. 


It is urged on the basis of this condition 
that the notices, such as they were, notin 
compliance with this condition and accord- 
ingly the plaintifi’s claim is not maintain- 
able, To deal with this contention in order 
to clear up the ground, it should be pointed 
out that while s. 10 of the Act requires 
notice of the loss or injury to be given, 


WwW 


P. L. R. (A.) 219; A. I. R. 1923 AM). 22. 
. _ (3), 87 Ind. Cas. 579; 47 A. 549; 33 A. L, J. 398; A. I, 
. R, 1925 All. 656, A 


) 34 Ind. Cas. 130; 44 O, 16; 83 C. L. J. 547; 20 C. 
N. 790 


(2) 68 Ind. Cas. 981; 45 A. 43; 20 A. L. J. 792; 4 U. ` 
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condition No. 18 speaks of the notice of any 
claim under the contract. 

It has, however, not been argued that the 
notice of the claim that has to be lodged 
under this conditionis any different from 


the notice of the loss or injury contem- - 


plated-by s. 10 of the Act. If the condition 
were relied on in that way it would obvious- 
ly have to be held to be atermin the con- 
tract by which the defendants, who are 
commoncarriers and insurersof goods, have 
attempted to contract themselves out of 
their liability for negligence and imposed 
upon the insured a disability to recover be- 
yond what the Statute has provided:for and 
has made an inroad upon the general law 
by engrafting on it a limitation that a legal 
liability which has arisen cannot be enforc- 
edin a Oourt without a demand being 
made on the party himself, What, however, 
has been argued is that the notice that was 
served in the case not having been deliver- 
ed in “the office of the Company in Calcut- 
ta," the condition has been violated and ac- 
cordingly tbe claim is not maintainable. 
For Companies which have such extensive 
business at numerous stations and on ri- 
verine routes extending allover the Pro- 
vinces of Bengal, Behar and Assam, a con- 
dition like this, fairly interpreted, is not at 
all unreasonable, for, if it is complied with, 
the Oompanies may at once be put on en- 
quiry as to the loss or injury that has oc- 
curred. Moreover, there may be cases in 
which a servant or agent, service on whom 
of a notice meant for the Companies would 


-ordinarily be sufficient as service on the 


Companies themselves, may be the very 
person responsible for the loss; in which 
case want of actual knowledge on the part 
of the Oompanies would result in no proper 
investigation being held at all. That it is 
not an unreasonable condition was held in 


British India Steam Navigation Co. v, . 


Haji Mahomed Esack & Company (4). 
The learned Judges who decided the case 
ofthe River Steam Navigation Co. v. Hazari 
Mal-Multan Maj (5), also expressed the same 
view though the dictum laid down therein 
was obiter in view of what was actually 
decided. . 

The case of India General Navigation 
& Ry. Co. v. Girdhari Lal Gobardhan Das 


(6), in my opinion, has not actually decided . 


this question. It is unfortunate, however, 
that there is in existence nothing answer- 
e 


(4) 3 M. 107. 
(5) 41 Ind. Cas. 919; 27 O. L J, 204. 
(6) 100 Ind. Cas. 903; 54 0.430; 31 C. W, N. 358; A. 


I. R, 1927 Cal. 394, 


f 
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ing to the description of “ the office of the 


- Company at Calcutta.” ` 


The offices of the agents or managing. 
agents of the two Companies &re located at 
two different places in Calcutta. But it is 


- argued that by reason of condition No. 1, 


of the forwarding note, which is in the na- 
ture of an interpretation clause, the ‘‘Com- 
pany" in this case should be read in the 
plural as meaning the two Companies 
separately and, therefore, condition No. 18 
should bá read as meaning that two notices 
will have to be delivered, one at each of the 


-two offices in Oaleutta. Such a condition 


by itself is again not unreasonable, but if 
this is what was meant it should have been 
more clearly stated. Merely because the- 
word “Company” has to be read in the 
plural, by virtue of condition No. 1, there is 
no obligation to read the word “ office” in 
the plural as well. There is nothing to 
prevent the two Companies although they 
mey have their registered offices at two dif- 
ferent places from having one joint office 
in Caleutta for the purpose of these notices, 
and there is nothing else to prevent the 
term being more definitely specfied in the 
condition. 

The object of the condition is to do away 
with the presumption of knowledge from 


. constructive notice arising out of the actual 


notice served on an agent. To that extent ~ 
it is a reasonable condition, but beyond 


. that it cannot reasonably go. It cannot be 
. said that if the notice in writing is deliver- 


ed to an agent and the agent in his turn 
delivers it to the office of the Company in 
Oaleutta it will not be a sufficient compli; 


-ance of the condition, In Story on Agency, 


para. 140, it is said : 

“Upon a similar ground notice of facts to 
an agent is constructive notice thereof to 
the principal himself where it arises from, 
or is at the time connected with the subject- 


‘matter of his agency for, upon general 


principles of public policy, it is presumed 

that the agent has communicated such 

facts to the principal and if he has not, still 

the principal having &ntrusted the agent - 
with the particular business the other party 
has a right to deem his acts and knowledge 
obligatory upon the principal, otherwise 
the neglect of the agent, -whether designed 
or undesigned might operate most in- 
juriously to the rights and interest of such : 


. party . 


It is quitg open to the parties to a con- 


which arises upon general principles of 
public policy should not arise in any par- 
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‘at Barisal. 
-Agency 


‘there style themselves as joint agents. 


.a particular trade, 


‘as having 'nera ity: t 
‘and to bind him in a particular business 


‘to allow him 
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ticular case, and that the notice instead of 
beiag served on an agent would have to be 
gerved on the principal himself. This sti- 
pulation viewed in a proper light would 
mean that express notice is given of the- 
limitation of the agent's authority, ang if 
with such knowledge a party chooses to deal 
with the agent and not with “the principal 
he does so at his own peril. The question 
is: Dothe circumstances of the present 
case suggest that the contracting parties 
were ad idem that this presumption will 
not arise. In the first place it must be con- 
ceded that there was no express. stipulation 
in the contract that this ordinary presump- 
tion founded on public policy will be put 
aside in regard to all transactions arising 
out of the contract, and that there is not 2 
word in the conditions suggesting that the 
authorities of the Companies such as they 
are in any way restricted in the matter of. 
receiving notices of. claim or loss. -The 
Companies admittedly have an agency 
lt is named the Barisal 
as appears from the letter, 
September, 1925, and the agen 
is not pretended that the agency is 2 
special agency im the sense that-there was 


dated 5th 


‘delegation of authority to do a single act; 


it is a general 


agency which implies a 
delegation to do 


all acts connected with 
business or employment. 


Tn connexion with such agencies the princi- 


‘ples to be borae in mind are well set 


out in Story on Agency, para. 127: : 
“If a person is held out to third parties 

or to the publie at large, by. the principal, 

a general authority’ to act for 


or employment, it would be the height 
of injustice and lead to the grossest frauds, 
to set up his own secret 
and private instructions to the agent, 
limiting his authority; and thus to defeat 
his acts and transactions under the agency 
when the. party dealing with him had, and 
could have, no notice of such instructions. 
In such cases good faith . requires : that 


‘the principal shoutd be held bound by 
. the acts of the agent; 


within the scope 


of his general authority; for he has held 


-him out:to the public as competent to 


-do the acts and to bind him ‘thereby. 


The maxim of natural justice here applies 
with its- full force, that he, who without 


ántentionab fraud has- enabled any person 
traet to stipulate that this presumption ., 


to do..an act, which must be injurious to 
another inaocent party, shall himself suffer 
the injury rather than the: innocent party, 
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who has confidence in him. The mazim 
is founded on the soundest ethics and is 
enforced to a large extent by Courts of 
Equity”. 

As has been tersely put by an American 
Judge of great eminence: 

“The question in such cases ig not 80 
much what authority the agent had in 
point of fact, as it is what powers third 
parties had a right to Suppose he possessed, 
judging from his acts, and the acts of his 
` principals”. 

Here the joint 
plaintiff's letter and 
that the matter was 
promised to intimate 
due course. In sending the reply they 
purported to act as joint agents of the 
two companies in respect of the Barisal 
Agency. Applying the principles referred 
to above it irresistibly follows . that the 
plaintiff must have understood that the 
notice t? the Barisal agents was sufficient 
to discharge the burden that lay on him 
under s. 10, Oarriers Act. Was he to 
assume that the. notice which he had thus 
given would not be communieated to the 
principals at Calcutta? Knowledge acquired 
by the principals from their agents under 
such circumstances would not be knowledge 
acquired aliunde, but from the source of 
its emanation, namely, the notice in writing. 
The defendants have nowhere- said. that 
they did not receive either of these two 
letters or that they did not receive them 
in time, and in the absence of any such 
express averments the ordinary pre- 
sumption must he given effect to. There 
is no indication, that the companies ever 
restricted the powers of their agents in 
: the matter of dealing with elaims; and 
even if it be assumed that there were any 
Such restriction the conduct of the agents 
in accepting the notices amounted to a 
representation by which the companies are 
bound. . : 

The second ground on which ihe deci- 
sion has been attacked is on the question 
-of limitation. It is now well-settled that 
-all suits against carriers in respect of goods 
delivered to them for carriage fall under 
Art. 300r Art. 31, Limitation Act: Chiranji- 
‘lal Ramlal v. B.N. Ry. Co. Ltd. (7), Haji 
Ajam Goolam Hossein v. Bom bay and Persia 
Steam Navigation Co. (8), G. I.P. Ry Co. v. 


agents received the 
in reply informed him 
under enquiry and 
the result to him in 


Ganpat Rai (9), Mutsaddi Lal VB. B. GO. 1, — 


: (D 86-Ind. Cas. 127; 590, 372; 29 p- W. N. 277; A. 
. T. R. 1925 Cal. 559, 


- (B) 26 B. 562; 4 Bom. L. R. 447. Vo 
(9) 10 Ind, Cas, 122; 33 A. 544; 8 ALL, J. 543, 
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Ry. Co. (10), Jaldu Venkatasubba Rao v. 
Asiatic Steam Navigation Co. (11). The 
action against the common carrier for 
non- delivery of goods is founded on contract 
because the relationship between the 
parties commences in contract, but it ig 
an action in tort because the cause of 
action is the breach of duty of the carrier, 
The view of Chatterjee, J., in Radha 
Sham Basak v Secretary of State for India 
(1), that where there is a breach of the 
written contrart Art. 115 applies and not 
Art. 31, can no longer be regarded as 
sound. If Art. 115 be held to apply, mere 
non-delivery was no proof of loss and the 
onus of proving as an affirmative fact that 
the non-delivery was due to ‘loss or to some 
tortuous act of theirs, which would make the 
shorter period of limitation apply, lay 
on them: Mohan Singh Chawan v. Henry 
Couder (12), British India Steam Navigation 
Co, v. Hajee Mohamed Esack & Co. (4), 
Danmull v. British India Steam Navigation 
'Co. (13). But in this they have failed, upon 
the finding of the learned Judge. In my 
view, the Article applicable is 30 or 51 
accordingly as the claim is regarded as 
one based upon loss of or injury to the 
goods or of non-delivery thereof. Taking 
it either way the suit, in my opinion, was 
within time. Treated. as a suit to Which 
Art. 30 would apply, the onus of proving 
that the loss took place more than a year 
before suit and, therefore, that the ‘suit 
was barred under Art. 30, would lie on the 
defendants: Radha Sham Basak v. Secre- 
tary.of State for India (1), Jugal Kishore 
v. G. I. P. Ry. Co. (2), G, I. P. Ry. v. Radhey 
Lal-Manni Lal (3). Moreover, a case of this: 
nature would, in my opinion, attract the 
doctrine of concealed fraud. Of this 
doctrine, it is thus said in Pollock on Torts, 
10th Edition, page 220 

The operation of the Statute of Limitation 
is further subject to the exception of 
concealed fraud derived from the doctrine 
and practice of the Oourt of Ohancery 
which, whether ite thought itself barred 
by the terms ofthe Statute or only acted 
in analogy to it, considerably modified 
its literal application. Where a wrong- 
doer fraudulently conceals his own wrong, - 
the period of limitation runs from the 


(10) 58 Ind. Cas. 547; 42 A. 340; 2 U. P, L. R. (A.) 84; 
L J.377. = $ 


18 A. L J. 
(11) 30 Ind. Cas. 840; 39 M. 1; 29 ÑM, L. J, 349; 


. 342; 2 
L. W.805; 18 M. L. T. 236; (1915) M, W. N. 644 
(F.B i 


(12) 7 B. 478; 8 Ind. Jur. 98, 
(13) 12 O. 477. 
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time when the plaintiff discovers the truth 
or with reasonable deligence would discover 
it. Such is now the rule of the Supreme 
Court in every branch of it and in all 
causes. The same rule holdsif the defendant 
has not actively concealed the fraad, but the 
plaintiff has been ignorant of it without 
any fault of his own. 

For this last statement the authority cited 
is Oelkers v. Ellis (14). Regarded as 2 
suit to which Art. 31 would apply, there 
having been no time fixed for delivery 
and there having at no time been any 
refusal to deliver, but, on the other hand, 
by the letter of 5th September, 1925, the 
companies having informed the plaintiff 
that the matter was being enquired into, 
the plaint filed on 28th August, 1926, was 
well within time: Jugal Kishore v. G. I. 
P. Ry. Co, (2). As pointed out in this 
last-mentioned case an inflexible rule, that 
time begins to run from the expiry of 
the ordinary period of transit, need not be 
recognized, . 

The third point urged on behalf of the 
defendants is on the question of their 
liability. Under the Oarriers Act the loss 
or damage of goods delivered for carriage 


toa common carrier is prima facie evidence | 


of negligence and the burden to disprove 
negligence lies on the carrier, and loss 
from an unknown cause i8 presumptive 
proof of negligence: Choutmull Doogar v. 
Rivers Steam Navigation Co. (15) affirmed 
on appeal by the Judicial Oommittee in 
Rivers Steam Navigation Co. v. Choutmull 
Doogar (16). The story of the theft having 
been entirely disbelieved, the defendants 
have not explained how the loss occurred. 
They have, therefore, failed to discharge 
the burden that lay on them. Some argu- 
ment has been advanced before me to show 
that the story of theft shculd have been 
believed. This, however, is a question of 
fact into which I would decline to enter in 
view of the very clear and strong finding 
of the Court below. E 

The fcurth and last argument relates to 
the amount of the decree. So far as this 
argument is concerned, I do not find any 
materiale on which a decree for damages 
may be passed, The allegation which 
forms the foundation oftbis part of the 
claim has not been proved and the learned 
Judge has not given any, substantial 
reason for its sustenance. This part 


(14) (1914) 2 K. B. 139; 83 L. J. K. B. 658; 110 L. 
3 


W. 0 


15) 24 O. 786; 10. W. N. 201. < 
A.1; 30, W, N, 145 (P, ©). 


(16) 26 0. 398; 26 I. 
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of thb decree, therefore, will have to be set 
aside. 

The result then is that the Rule should 
be discharged, subjest to the modificati 
that the decree for claim with costs will 
be reduced by Rs. 31 and will befor 
Rs, 418-8 9. For this small success the 


petitioners will be absolved from pay- . 


ment of the costs of the opposite party 
in this Rule, it being ordered that each 
party will bear his or their own costs there- 
in. 


R. L, Decree modified. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE DEoREE No. 1864 

‘ oF 1926. 
August 21, 1928. 
Present:—J ustice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kt., and 
Mr. Justice Garlick. 
KHETRA NATH BAKULY AND OTHERS 
—PLaINTIFFS—APPELLANTS 
| . versus 
- Sheik BAHARALI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 
- Landlord and. tenant ——Permanent lease—Condition 
against’ alienation—N o provision for re-entry— 
Acceptance of transfer—Right to eject subsequent 
transferees—Hstoppel—Waiver—Transfer of Property 
Act (IV of 1882), s. 10. 

A granted a permanent heritable lease to B 
containing a covenant against alienation. After B's 
death, B's heir transferred the lease to C. C was 
recognised as a tenant by A. C subsequently trans- 
ferred the leaseholdto D. A sued for recovery of 


possession from D by enforcing the covenant against ` 


alienation. : 

Held, (1) that the conduct of A in accepting C asa 
tenant created an impression in D that A would not 
enforce the covenant against alienation and A was 
therefore, estopped from enforcing the covenant 
against D ; [p. 194, col, 2.] 

(2) that the covenant for alienation could not be 
enforced inasmuch as there wasno clause for re- 
entry. [p. 195, col. 1.] | 

Where the lessor does not reserve to himself the 
right of re-entry a covenagb against alienation is 
not enforcible and the lessor capnot sue the holder 
ofthe leasehold for recovery of possessiom on the 
breach of the condition, [p. 154, col. 2:] 

Obiter.—A covenant restraining a permanent: lessee 
from ea his interest is void in law. Tp. 155, 
col. 1. 


Appeal -against a decree of the 
Sudordinate Judge, First Court at Howrah, 
District Hooghly, dated the 19th May, 
1926, reversing that of the Munsif, Howrah, 
dated the 2ist April, 1925. 

Mr. Satindra, Nath Mukerjee, for the 
Appellants. ` 
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Mr. Apurba Charan Mukerjee, for the 
Respondents. à 
JUDGMENT.—This isan appeai by 
the plaintiffs ina suit for recovery of 
possession of land in the following 
clrcumstances. In 1876 the plaintiffs’ 
predecessors granted a permanent heritable 
lease-to one Beni Madhab in respect of land 
purported to be used for habitation. After 
Beni Madhab's death the land was enjoyed 
by his widow Matangini. In 1913 Matangini 
transferred the leasehold right in the land 
to one Ambika. In 1918 Ambika’s son 
Dhirendra transferred it to the present, 
defendant. In the lease granted to Beni 
Madhab there was acondition or a covenant 
that the lesseé should not be entitled to 
transfer the lease. The plaintiffs have 
-accordingly brought the suit on the allega- 
tion that the covenant in the lease was 
broken and that the defendant was a 
trespasser on the land. The trial Court 
gave.a decree to. the plaintiffs but the 
lower Appellate Court has dismissed the 
plaintiffs’ suit mainly on the ground of 
estoppel and waiver. The learned Sub- 
ordinate Judge finds that 'Ambika' the 
transferee from ‘Matangini was recognis- 
ed by the landlord who received rent 
from him. He accordingly thinks that as 
` the plaintiffs waived the right under the 
lease of objecting to the transfer by the 
-lessee, subsequent transferees of the interest 
were led to believe that the plaintiffs did 
not intend toenforce the covenant or that 
the-lease was transferable by custom. The 
-plaintifs appeal; and it is argued on their 
béhalf that the lease granted in -favour of 
Beni Madhab continued operative in 
the hands of his widow and of Ambika 
whom they recognized as their tenant till 
“Dhirendra committed breach of covenant 
by selling the land to the defendant. The 
defendant accordingly is liable to be eject- 
ed.. The case in the plaint, however, is 
differently made. There it was said that 
‘the holding was abandoned . on the death 
-of Bəni- Madhab's widow Matangini and 
-that Dhirendra sog of Ambika not having 
' been an. heir of Beni Madhab had no interest 
-intheland to pass to the defendant and 
the cause of action was based upon these al- 
légations. These allegations have not been 
accepted by the Courts below since they 
- concurred in finding that the landlord 
eaccepted Matangini’s transferee Ambika 
as his tenant, The plaintiffs “suit was accord- 
ingly miseonceivedand he cannot get the 
relief in the suit as it was brought. 
Nextly; the plaintiffs’ contention that the 
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leasein favour of Beni Madhab continued 
operative with all its conditions and the 
right to recover possession accrued on | 
Dhirendra’s transferring it to the defendant 
cannot also be supported. According to 
the facts mentioned by the plaintiffs in 
their plaint and accepted by the Oourts 
below the lease came to an end as soon as 
Matangini committed the breach of the 
covenant against alienation. All the 
subsequent holders of .the land were 
either plaintiffs’ tenants being, recognised 
by them or trespassers. Ambika was 
recognised by the plaintiffs. He purchas- 
ed nothing according to the plaintiffs’ case 
from Matangini because she had no right 
to sell. Whatever status he had in respect 
to the land was derived from the recognition 
by the plaintiffs. The plaintiffs, therefore, 
cannot sue the defendants for ejectment on 
the ground of violation of the covenant 
against alienation. 

Then again in the lease in favour of Beni 
Madhab the lessor did not reserve the right 
of re-entry on breach of a covenant. It 
has been held in-a number of cases that 
where the lessor does not reserve to himself 
the right of re-entry the covenant against 
slienation is not enforcible and the lessor 
cannot sus the holder of the leasehold for’ 
recovery of possession on the breach of the 
condition: .Jogesh Chandra Roy v. Makbul 
Ali (1), Mohammad Reajuddin Ahmad v. 
Basuda Sundari Dasi(2), Mahananda Roy v. 
Saratmoni Debi (3), Nil Madhab Sikdar v. 
Narattam Sikdar (4). The plaintiffs cannot 
in this case rely for their right to re-entry 
on the lease in favour of Beni Madhab. In 
my opinion the Subordinate Judge is right 
in holding that the plaintiffs by their 
conduct created an impression on the mind 
of the defendant that they would not enforce 


'the condition against alienation by ac- 


cepting Ambika the transferee from 
Matangini as tenant: Doe v. Rowe (5), 
Doe v. Sutton (6). 

I should like to say a word with regard 
to the decision in Safar Ali Mia v. Abdul 
Rasid Khan (7). The Munsif was obliged 
td rely upon this case in holding in 
favour of the plaintiffs, The learned 
Subordinate Judge finds it difficult to 


(1) 60 Ind. Cas. 984; 25 O. W. N. 857; 47 O. 978. 
(2) 48 Ind. Cas. 330; 28 O; L. J. 278. 


(3) 10 Ind, Cas. 374; 14 ©. L, J. 585. 
(2) 17 C. 826, ; 
5) (1826) 20. & P. 946; 172 EQR. 111. 


NK (1841) 9 O. & P. 706: 173 E.R, 1019; 62 R. R. 


(7) 84 Ind. Cas. 28; 39 O. L.J, 585; A. I. R. 1924 Cal, 


: 1012; 29 0. W. N. 428 
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distinguish this case on the ground that 
there was no reservation of the right of 
re-entry by the lessor. It does not, however, 
appear from the -report that no right of 
re-entry was reserved and the point does 
not seem to have been argued at all. It 
may be said as has been held in Nil Madhab 
Sikdar v. Narattam Sikdar (4) that the 
condition restraining a permanent lessee 
from alienating his interest is void in law 
as enacted by s. 10 of the Transfer of 
Property Act, When a lessor grants a 
permanent lease he carves out a major 
portion of his interest and bestows it upor 
the lessee. He has no possessory interest 
left in the property unless he reserves to 
himself a right of re-entry. For these 
reasons, in my judgment, the decree of the 
lower Appellate Court should be confirm- 
ed and this appeal dismissed with- costs. 

A. Appeal dismissed. | 


CALCUTTA HIGH COURT. 
Orvit APPEAL No. 2196 or 1926. 
April 20, 1928. 
Present:—Mr. Justice Mallik. 

RAI OHARAN PAL AND ANOTHER— 
DEFENDANTS Nos. l AND 3—APPELLANTS 


Versus 
JADU NATH PAL AND OTHERS—PLAINT 


— RESPONDENTS. 

Landlord and tenant—Lease not produced—Ten- 
ancy, establishment of —Bengal Tenancy Act (VIII of 
1885), s. 85—Lease by raiyat to under-raiyat in excess 
of his vight—Under-raiyat in possession of leased pro- 
perty—Suit for recovery of land by under-raiyat. 

Where a tenant cannot or does not produce his 
lease in writing, he can nevertheless, establish ten- 
ancy from possession and other circumstances. [p. 
156, col. 1. . 

Ganesh Mondol v. Thanda Namasundrani (4) and 
Manik Borai v. Bani Charan Mandal (6), followed. 

Jarip Khan v. Durfa Bewa (2), distinguished. 

Although an under-raiyat's lease is in excess of 
what a raiyat is entitled to grant to an under- 
raiyat under the provisions of $.85, Bengal 'Benancy 
Act, yet, if the under-raiyat was in possession of pro- 


IFF8 


- perty on the basis of the kabuliyat, he has sufficient 


interest in the property to recover the land. [ibid.] 
Gour Mondal v. Peart Majhi (3), Ganesh Mondol 
v. Thanda Namasundrani (4) and Nibaran Chandra 
Mirdha v. Ram Charan Mandol (5), referred to. 
Appeal from a decree of the District 
Judge, Jessore, dated the 1#th June, 1926. 
Mr. Heméndra Chandra Sen, for the 


Appellants. 


Mr. Gopendra Nath Das, for the Respond- 
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JYDGMENT.—This appeal arises out 
of a suit for khas possession of some land 
on establishment of the plaintiff's title 
thereto. The allegations on which the 
plaintiff brought the suit were that he had 
obtained settlement ofthe land from two 
persons, Kanai and Dwijabar, by a patta 
in the year 1327 B. 8. and that after he was 
in possession of the land for come time he 
was dispossessed by the defendants in the 
year 1330 B. S. The defence, inter alia, was 
that as Kanai and Dwijabar's interest in 
the land was that of a raiyat only the patta. 
obtained by the plaintiff was void under 
the provisions of 8. 85, Bengal Tenancy Act, 
and that the defendants themselves had ob- 
tained alease of the land from the widows of 
Kanai and Dwijabar in the year 1330 B. B. 
Both the lower Oourts held in favour of the 
plaintiff and gave him & decree. The 
defendants have appealed to this Court. 

It appears that the plaintiff as wellas the 
defendants claimed the land in suit under 
registered lease in contravention of s. 85, 
Bengal Tenancy Act, and the contention of 
thelearned Vakil for the appellants was that, 
that being so, the plaintiff could not succeed 
in ejectment against the defendants who 
were in the advantageous position of a 
defendant in possession. Andin support 
of this contention he placed reliance on the 
cases of Telam Pramanik v. Adu Shaikh 
(1) and Jarip Khan v. Durfa Bewa (2). On 
behalf of the respondents reliance was 
placed on the decisions in Gour Mondal v. 
Peari Maghi (8), Ganesh Mondol v. Thanda 
Namasundrani (4) and Nibaran Chandra 
Mirdha v. Ram Charan Mandol (5). The 
question for determination, therefore, is 
which of these two sets of rulings should 
be applicable to the facts in the present 
esse. The learned Vakil for the appellants 
urged that the present case would fall 
within the decision in Jarip Khan v. Durfa 
Bewa (2), inasmuch as the plaintiff based 
his case on the patta of the year 1327 B 8, 
which was inadmissible in evidence. I am 


‘unable to agree with the learned Vakil in 


this view of the matter. The plaintiff did 
not base his case on tte patta alone, but 
his case was—and this isalso the finding 
of the learned District Judge—thafhe was 
in possession ofthe land as well. As has 
been pointed out by Fletcher, J., in Ganesh 
Mondol. v. Thanda: Namasundrani (4), 
(1) 18. Ind. Cas. 791; 17 C. W. N. 468. : 
- (2) 15 Ind. Cas. 476; 17 O. W. N, 59; 16 ©. L. J. 


144. > 
(3) 43 Ind, Cas. 864; 22 O. W. N. 61. 
(4) 38 Ind. Oas, 489; 24 O. L. J. 539. " 
(5; 61 Ind, Cas. 928; 29 O. L. J. 479. - 
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where a tenant cannot or does not produce 
his lease inwriting he can nevertheless, 
establish his tenancy from possession and 
other circumstances. The present case, 
th&refore,in my opinion does not fall within 
the decision of the case reported as Jarip 
Khan v. Durfa Bewa (2), but falls within 
the decision of Manik Borai v. Bani Charan 
Mandal (6). In the case of Gour Mondal v. 
Peari Majhi (3), it has been held that al- 
though an under- raiyat’s leaseis in excess of 
what a raiyat isentitled to grant to an under- 
raiyat under the provisions of s. 85, Bengal 
Tenancy Act, yet if the under-raiyat was in 
Posesssion of the property on the basis of the 
kabuliyat he hag sufficient interest in the 
property to recover the land. On the 
authority, therefore, of the casesin Ganesh 
Mondol v. Thanda Namasundrani (4), Niba- 
ran Chandrav. Mirdha Ram Charan Mandol 
(5), Gour Mondal v. Ptari Majhi (3), I hold 
that the plaintiff in the present case was 
entitled to a decree. 

The present appeal, therefore, in my 
opinion, fails and must be dismissed with 
costs. There has beenan application for 
leave to appeal under s. 15, Letters Patent. 
The application is allowed asI consider 
the case to be a fit one for such an appeal. 

R. L. Appeal dismissed. 

(6) 10 Ind. Cas. 469; 13 C. L; J; 649. 


CALCUTTA HIGH COURT. 
Civit Rorg No. 845 or 1928, 
. July 30, 1928. 

Present:—Mr, Justice Mitter. 
SURENDRA NATH DAS—Daerus- 
HoLDER— PETITIONER 
versus 
ALAUDDIN MISTRY—Avcrion- 
Poxronasee—Opposite Parry, 

, Interpretation of Statutes—Reference to previous 
law when permissible—Leggslature not effecting change 
in previous law—Presymption—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 90—Irregularity 4n 
publishing or conducting sale—Auction purchaser's 
locus stadi to apply for its setting aside— "Interest" 
meaning df. i 

An auction-purchaser has no locus standi to apply 
under O. XXI, r. 90, Civil Procedure Code, for Setting 
aside an execution sale on the ground of material 
irregularity in the publication ore conducting of 
such sale as an auction-purchaser Is not a person 
whose interests are affected by the sale within the 
meaning of the rule but is a person whose interestg 
are created by it. The word “interests” in the rule 
refers to interests existing prior to the sale. [p. 158, 
col, 2.] E A : us 
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Birj Mohan Takur v. Rai Uma Nath Chowdhury 
(1), Abdul Aziz v. Tafazuddin (2) and Asmut-un-nissa 
Begum v. Ashrwff Ali (3), referred to. 

Ravi Nandan Prosad v. Jagar Nath Sahu (4, and 
Bhavirisethi Gopala Krishnayya v. Pdkavati Pedda 
Sanjeeva Reddy (6), dissented from. 

Khetra Mohan Datta v. Sheikh Dilwar (7) fol- 
lowed. : . 

It is a sound rule of interpretation to take the words 
of aStatute as they stand and to interpret them 
ordinarily without any reference to the previous state 
of the law onthe subject or the English Law on 
which itis founded; but when it is contended that 
the Legislature intended by any particular amend- 
ment to make substantial changes in the pre-exist- 
jog law it is impossible to arrive at a conclusion 
without considering what the law was previously 
to the particular enactment and to see whether the 
words used in the Statute can be taken to effect 
the change that is suggested as intended. [p. 158, col. 
1 


i a Rahim v. Abu Mahomed Barkat Ali (5), fol- 
owed, 

Legislature must be taken to have knowledge of 
the decisions of the Court and if it does not effect 
any change in the Statute the Courts must be taken to 
have interpreted its intention correctly. [p. 157, col. 2.] 

Rule from an order of the District J udge, 
24-Pargannas, in Miscellaneous. Appeal N 0, 
92 of 1928, dated the 10th May, 1928, 

Mr. Hira Lal Chakravarty, for the Peti- 
tioner. : 

Messrs, Ambika Pada Choudhury and 
Bhabesh Narayan Bose, for the Opposite 
Party. 


JUDGMENT.—The Rule arises out of 
an application made by the auction-pur- 
chaser who is the opposite party to the 
Rule under O. XXI, r. 91, Oivil Procedure 
Code, to set aside a sale on the ground that 
the judgment-debtor had no saleable inter- 
est in the property sold. The case made 
by. the opposite party is that the property 
purchased by him was wrongly described 
in the sale proclamation. The wrong 
deséription is said to have consisted in (i) 
overstatement of the area: (ii) mention of 
the existence of a pucca privy on the land 
which. really does not exist. It is said 
that if the auction-purchaser had not been 
misled in these two particulars he would 
not have purchased the property in 
question. 

The Munsif dismissed the application 
being of opinion that O. XXI, r. 91 of the 
Code has no application to the present 
case and that the remedy of the purchaser 
was by a suit. : x 

An appeal was taken against this order 
to the District Judge of 24 Pargannas. 

The learned District Judge held that 
O. XXI, r. 91 did not apply to the present 
case and stated that this point was con- 
ceded before him on behalf of the. pur- 
chaser. But the learned District Judge 
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remanded the. case to the Court of first 
instance for a decision of the question 
whether there has been a material ir- 
regularity and whether the applicant has 
suffered substantial injury. The learned 
District Judge held, following the decision 
of the Madras and Allahabad High Oourts 
and dissenting from the view taken in the 
Patna High Oourt, that an application 


under O. XXI,r. 90 could be made by an - 


auction-purchaser as he is & person 
whose “interests are affected by the sale" 
within the meaning of the said .rule. . 

This Rule was obtained for revision of 
the order of the learned District Judge 
directing a remand and the main ground 
on which this- Rule was issued was that 
the Court had no jurisdiction to entertain 
an application under O. XXI, r. 90, at the 
instance of the auction-purchaser and 
consequently thelearned District Judge 
having held that O. XXI,r. 91, did not 
apply was not right in remanding the 
case on thé footing that the application 
of the auction-purchaser could be treated 
as one under O. XXI, r. 90, 

It has been held on the highest author- 
ity that an auction-purchaser could not 
apply to set aside a sale under s.' 311, 
Civil Procedure Code, 1882, for s, 311 was 
limited “to the decree-holder or any person 
whose immoveable property has been sold" 
which an auction-purchaser was not: see 
Birj Mohan  Takur v. Rai Uma Nath 
Chowdhury (1). 

In the present Code of 1908 the words 
are: “Any person whose interests are 
affected by the sale" may apply to set 
aside the sale under O. XXI, r. 90. Can 
an- auction-purchaser be regarded as such 
& person?I think. not; for the interest 
here contemplated must refer to an interest 
not “created by the sale” but affected by 
ihe sale, It is the sale .to the 
auction purchaser which is to affect_ the 
interests and,therefore, the interest must 
have existed before the,sale which affects 
that interest. Ib is true that if I contrast 
the language of O. XXI, r. 891 find tHat r. 
_89 contemplates an -application by 
persons either owning the property sold in 
execution -or holding an interest therein 
by virtue .ofa title acquired before such 
sale. It is improbable as has been pointed 
out in Abdul Azizv. Tafazuddin (2) that 
the divergenfe of language’: between O. 
XXI, r. 90 and r. 89 is accidental, It 
ia true that the words “persons whose 


2) 23 Ind, Cas, 820; I9 O, W, N. 326. 


SURENDRA NATH DAS 0, ALAUDDIN MISTRY, — 


io 0. 8; 19 I. A. 154; 6 Bar. P. C. .J. 245 (P. Q.). 
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intefests are affected by the sale" are of 
wider import than the words of the Code 
of 1882, viz, "person whose immoveable 
property has been sold.” The latter ex- 
pression was construed to mean “Sny 
person whose interests were affected by 
the sale” by a Full Bench of this Court 
in the case of Asmut-un-nisea Begum v. 
Ashrujf Ali (3) and the Legislature has 
adopted those words in the Code of 1908, 
It is necessary to look into the previous 
history of the legislation in order to de- 
termine whether the Legislature intended 
to make such a violent departure from 
the provisions of the Coge of 1882 soas 
to include an auction-purchaser within the 
expression “person whose interests are 
affected by the sale.” With great respect 
to the learned Judges of the Allahabad 
High Court I do not think the reference 
to the previous decision of the Judicial 
Committee in Birj Mohan Thakur v. Rai 
Uma Nath Chowdhury (1) relating to the 
corresponding provision under the Code 
of 1882 is irrelevant in the present contro- 
versy: see Ravi Nandan Prosad v. Jagar 
Nath Sahu(4) (Walsh, J., page 484*), The 
Legislature must be taken to have know- . 
ledge of the decision of the Judicial Com- 
mittee in Birj Mohan Takur v. Rai Uma 
Nath Chowdhury (1) What was there to 
prevent them from using the word “the 
auction-purchaser" in O. XXI, r. 90 after 
the word “decree-holder” if it was their 
intention to nullify the effect of the decision 
of their Lordships of the Privy Council in 
Birj Mohan Takur v. Rai Uma Nath 
Chowdhry (1). 

Walsh, J., in the case referred to above 
observed as follows: “The question whether. 
an  auction-purchaser is entitled to 
apply, depends on the question whether 
he is included in the expression ‘a person 
whose interests are affected by the sale,’ 
It is necessary to observe that this expression 
was not contained in the corresponding 
provision which was in force up to 1908, 
and up to that datee the auction-purchaser 
could not apply but eould bring a suit, It 
follows, therefore, that for the purpose of 
determining this question the cases decided 
before 1908, or decided after 1908, with 
reference to proceedings which had begun 
before 1908, bearing upon the question , 
whether augtion-purehasers could apply or 
could properly bring a suit, are wholly 

= 15 O. 488 (F. BJ), d z 


4) 87 Ind. Cas, 278; 47 A, 470; 23 A, L, J, 233; L, R. 
6 A. 229 Civ.; A. J. R. 1925 All, 459. : 
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irrelevant, and for my part, I decline to 

look at them. Unfortunately I find them 
` still cited, as though they were relevant 
and authoritative, in text-books dealing 
with the law under this rule, and they 
have been cited as authorities in one 
decision from which I feel compelled to 
differ." 

These observations of the learned Judge 
show a disregard of the accepted canons 
of the eonstruetion of Statutes. They 
are inconsistent with following accepted 
rules of construction laid down by their 
Lordships of the Judicial Committee of 
the Privy Couneil in the recent case of 
Abdur Rahim v. Abu Mahomed Barkat Ali 
(5). Their Lordships say : . | 

"It is a sound rule of interpretation to 
take the words of a Statute as they stand 
and to interpret them ordinarily without any 
reference to the previous state of the law on 
thesubject orthe English Law on which it is 
founded; but when it is contended that 
the Legislature intended by any particular 
amendment to make substantial changes 


in the pre-existing law, it is impossible. 


toarrive at a conclusion without considering 
what the law was previously to the 
particular enactment and to see whether 
the words used in the Statute can be 
taken to effect the change that is suggested 
as intended.” i | 

In this view it was not only not irre- 
levant but it was essential to consider 
the terms of the corresponding provision 
in the Code of 1882 and further how 
that provision was : interpreted in the 
deeision of the Judicial Committee of the 
Privy Oouncil. 


The learned Judges of the Madras High 
Court would interpret the words “in- 
terests" to mean "interests" in the pro- 
perty acquired at the sale: see Bhavirisetti 
Gopala  Krishnayya v. Pakavati Pedda 
Sanjeeva Reddy 16). It is difficult to 
understand how a person's Interest can be 
affected by the sale unless those interests 
in the property * sold existed prior to 
oP Sink that the Patna High Court has 
- taken the correct view in holding. that 
the word “interests” in O. XXI, r. 90, must 
refer to interests existing prior to the 


d. Cas. 361; 55 O. 519; $5 I. A. 96; I. 

tat. 40 Cal. 1% 9 P.L. T. 65; A I R. 1988 P O 

16; 27 L. W. 339; 32 C. W. N. 482; 26 A. L. J. 461; 

54 M. L, J.-609; 30 Bom, L.R. 774; 480. L. J. 55; 
M, W. N. 926 (P. O.). : 

us Ind. Cas. 333; tL. W. 184; 1920) M, W.N 


152; 38 M, Jy. J. 228. 
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Sale: see Khetra Mohan Datta v. Sheikh 
Dilwar (1). 

The auction-purchaser 
opinion, a person whose 
affected by the sale but is a person who 
acquired an interest in the property sold 
by the sale and he has no locus standi 
to make an application under O. KAT, r. 
90. The learned District Judge was not 
right in sending the case back to the 
Court of first instance for treating the 
pplication as one under O. XXI, r. 90. 
he result is that the order of the learned 
District Judge is set aside and the gp- 
plication of the opposite party under 0, 
XXI, r.91 is dismissed. Tf there has been 
fraud and misrepresentation which induced 
the opposite party to bid at the sale and 
pay a larger price he has his remedy by suit. 

e Rule is made absolute, but in the 
circumstances of the present case there 
will be no order as to costs. 

R. L. . _ Rule made absolute, 
T 46 Ind. Cas. 614; 3 P. L, J, 916; 5 P. L. W. 


' 


is not, in my 
interests are 


CALCUTTA HIGH COURT. 
O1vit Rutes Nos. 664 AND 665 or 1927. 
November 10, 1977. 

Present :—Mr. Justice Duval. 
KESHAB OHANDRA CHOUDHURY 
AND ANGTHER—DZEOREE- HoLpERS— 

i PETITIONERS 


VETSUS 
JOYFULNESSA BIBI AND oTHER8— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115, O. IX, 
T, 18—Order setting aside ex parte decree—Revision- 
—Rent-decree partly ex parte and partly contested— 
Application by ex parte defendants to set aside 
decree—Re-opening of decree even against other defend- 
ants, legality of. 

An order setting aside an ex parte decree cannot 
be assailed in an appeal which might be brought 
against the final decree made after the ea: parte decree 
has been set aside, arfd- can, therefore, be set aside - 
in revision under s. 115, Civil Procedure Oode. [p. 
159, col -1.] 

naman Dassi v. Raghoonath Sahoo (1), follow- 
e 


A rent-decree may be obtained against some of 
the holders of aholding without every single holder 


being impleaded. [p. 159, col, 2.) . 
Where a decree for ‘rent was passed 
against certain tepants after contest and against 


Certain others ex parte and the lattey applied to set 
aside the ex parte decree against them and tho 
Court set aside the decree as againstall the defend- 
ants: 

Held, that the Oourt acted illegally in setting 
aside the decree entirely and re-opening the whole 
ease, [ibid.] 


- 116 L 0. 1929 . 


Rule against an order of the Munsif, Second 
Court, Nilphamari, (Rangpur), dated the 
23rd February, 1927. i 

Dr. Radha Binode Pal, for the Petitioners. 
Mr. Fazlul Hug, and Babu Jahnabi 
Charan Das Gupta, for the Opposite Par- 


ties. 

JUDGMENT.—These two Rules were 
obtained in respect of two orders in two 
rent suits setting aside in their 
entirety two ex parte decrees. It appears 
that in these suits there were in all. 
fourteen defendants, five of whom were 
females. Decrees were passed ex parte and 
subsequently there were sales but the find- 
ing of fact is that the summons had not been 
legally served on the five female defend-. 
ants who also had been kept out of the 
knowledge of the decrees for a considera- 
ble period after the decrees were passed. 
The learned Munsif, therefore, set aside 
4m toto the two ex parte decrees on the 
application of the five ladies. Against 
this order these Rules were obtained. 

A preliminary point is taken that as a 
matter of fact this is not a matter for the 
use by this Court of s.115 of the Code of 
Civil Procedure because when, the suits 
are re-tried the order setting :aside the 
ex parte decree will be then liable to be 
attacked in appeal and in support of that 
proposition the learned Advocate for the 
opposite parties has referred me to certain 
decisions of other High Courts. I am, 
however, bound by the decisions of this 
Court and the decisions of 'this Oourt 
are against the contention that an 
order setting aside an ex parte decree 
could be assailed in an. appeal which might 
be brought against the final decree made 
after the ex parte decree has been set aside. 
I would only refer to the case of Chinta- 
mony Dassi v. Raghoonath Sahoo (1), This 
disposes of the preliminary point. 

Two grounds are taken before me on 
behalf of the petitioners, The first is that 
the whole- decree should not! have been 
set aside but only the decree'as affecting 
these five ladies; and, secondly, that the 
learned Munaif wrongly put the onus on 


the petitioners in respect of! the plea of 


limitation, As to the- second point, I do 
not think there is much substance in it. 
It appears clearfrom the findings of thé 


learned Murtsif that the ladies were kept . 


out of the knowledge of the decree and. 
the proceedings against them also in exe- 
cution only till within a few days of the 


(1) 22 0, 981. 


i 
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present applieations being made. As to 
the first point: the argument for the peti- 


tioners appears to me to have considerable 
weight. It is now settled that a rent- 
decree ean be obtained against some of 
the holders of a holding without every 
single holder being impleaded. I ‘would 
refer to the recent Full Bench case of 
Kailash Chandra Mitra v. Brojendra Kumar 
Chakravarti (2). Therefore, it would not 
have been illegal to have granted decrees 
in respect of these rents against the nine 
male defendants only.. Ib is also not dis- . 
puted that an.ex parte decree can be set 
aside as against some defendants and re- 
main a perfectly gocd decree against the. 
others. See the case of Jadubansa Narain: 
v.Mohunt Hari Charan Bharati (3). It 
follows, therefore, that even if the five lady. 
applicants had never been made parties, 
there would have been perfectly good 
décrees for rent against the other nine 
defendants. It is urged,. therefore, that 
the order of the learned Munsif in these 
two matters should be varied and the 
decrees set aside only in respect of the 
five ladies and not as against the male: 
defendants. The learned Advocate for the 
ladies has argued thatthere is no reason 
why this Oourt should invoke its jurisdic- 
tion unders.115 even though the learned 
Munsif has not acted strictly in accordance 
with law in setting aside the decrees in 
toto. lam inclined, however, in the in; 
terest of limiting ‘litigation, as I have 
the power as the learned Munsif has acted 
illegally, to set aside his order setting 
aside the decrees as against the nine male 
defendants as I consider it would be in the 
interest of justice that I should do so. 

I, therefore, make the Rules absolute to 
this extent that the orders setting aside 
these decrees shall operate as against the 
five applicant ladies only and the decrees 
stand against the other defendants. As 
each party has been partially successful, I 
make no order as to coats, 

A Rule made absolute, 

(2) 90 Ind. Cas. 211; 29 O. W. N. 1000; 42 O, L, J, 


232; A. 1. R. 1925 Oal. 1056; 53 C. 197. 
(3) 6 C. L. J. 226. 
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‘CALCUTTA HIGH COURT. 
Og1MINAL Revision No. 208. oF 1928. 
: . April 26; 1998, - 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr. i 
PANCHANAN MUKHERJEE— 
"ÁCOUSBD—PRTITIONER 
j versus ` 
- EMPEROR—Opposire Parry. . 

Calcutta Police Act (IV of 1866), s. 78A—Criminal 
Procedure Code (Act V of, 1898), ss, 162, 172—Record 
"of examination by Police under s. 78A, whether 
privileged—Failure to produce—Presumption against 
prosecution—Duty of prosecution to produce all evi- 
dence in its possession. - : 

It is the duty ofthe prosecution, especially in the 
case ofa Crown prosecution, to place all the evi-. 
. dence it has before the Court. 

` Sections 162 and 172, Criminal Procedure Code, 
are not applicable to the Caleutta Police Act and 
there is no provision corresponding to them in the 
Caleutta Police Act. j ; 

The record of the examination of the complainant 
under s. 78A of the Oaleutta Police Actis not a 
privileged document and should not be withheld 
without sufficient justification, i - 

Where an important document is withheld by the 
prosecution without sufficient. justification the Court 
may presume that it is not favourable fo the pro- 
Becution.' : 

. Messrs. J. M. Sen Gupta, H, M. Bose and 

Satindra Nath Mukherjee, for the Peti- 
tioner. 

JUDGMENT,—This Rule was obtained 
on the ground that a certain statement 
made by the prosecution to the Sub-In- 
spector of Police at the Park Street Police 
Station was not allowed to be proved. by 
the defenee. It appears that the girl 
„was found in the house of the accused 
at Utterpara and brought down to the 
Oaleutta Police Station at Park Street 
-where she made a statement to Mrs. Mac 
.Gilehrist who had brought the girl up 
from her childhood and after having a 
talk with her made a statement to the 
Police Sub-Inspector, Thereafter the ac- 
cused was charged under s, -376 with, 
rape on the girl and under s. 354 for 
outraging her modesty. The trial Court 
in its judgment says that the statement 
was not proved because it was entered in 
a confidential diary òf the Police Sub-In- 


spector. , The Orown has not appeared in 


this case and I have, therefore, to decide 
the que§tion raised-on the law and facts 
-placed before me by the learned Counsel 
for the accused. He has referred to s. 
78-A, Calcutta Police Act (IV of 1866) 
under which the Police Sub-Inspector 
investigating a ‘cognizable offence may 
xamine orally any person attending at 
the investigation and may reduce it in 
writing and such person shall be bound 


* = ; 
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` to answer all questions ‘relating to the 


case put to him. "That is the only section 
which deals with the power of the Sub- 
the statement ofa 
person in connexion with a criminal charge. 
In the Police. Act here is no' section 
corresponding to `s. 162, or s. 172, Criminal 
Procedure Code, which do not apply to the 
Oaleutta Police. In the Act itself I do 
not find mention of any confidential diary 
which is privileged and cannot be reached 
by any party in a criminal case. This 
Rule was issued on the ground that the 
‘trial Court was wrong in not having the 
diary in which the statement of the girl 
was entered before it and to have it used in 
evidence. The learned Sessions J udgeon . 
this point only remarked that the complaint 
of the girl was entered in a cofidential 
diary and since it was not produced it 
was not necessary to notice it further. If 
the book was not privileged and there 
was no justification for holding it back, 
the defence had legitimate grievance in 
not being able to get hold of it and usé 
it for its own purpose. That statement 
was very important as it was the first 
statement made to a responsible Police 
Officer. It has been -pointed out to me 
that the girl was in charge of the Bengal 
Police for about a day but she made no 
statement there. The statement which 
she first made relative to this matter ac- 
cordingly assumes great importance, If 
the record of the statement was not 
privileged, it was the duty of the pro- 
secution to place all the evidence it had 
in its possession before Court. The’ with- 
holding of this document naturally sug- 
gests that it is’ not favourable to the pro- 
secution. It is not a private prosecution and 
I cannot too strongly protest against Crown 
prosecutions degenerating into private | 
cases, This Rule must be made absolute 
on the ground on which it was issued. 

The only question that now remains is 
whether the matter should be sent back 
to the trial Court* for a re-trial of the case 
aftereadmitting the statement made by the 
girl to the Police. The case has been 
hanging on for about two years, The 
accused was originally charged with 
committing rape upon the girl, According. 
to the girl’s story the rape must have 
continued for a considerable time. Dur- 
ing the cours8 of the trial, the trying 
Magistrate before charge was framed held 
that no case of rape could be made out 
and discharged the accused under that 
charge. The girl was examined medically 
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and the result of the examination does not 
prove that there was any actual rape. 
Al that the medical evidence goes to 
show is that the girl’s private parts are 
fairly developed but there was no indica- 
tion of complete coition. This disproves 
the charge of rape and the accused was 
accordingly discharged of that charge. 
He has now been convicted under s. 354, 
Indian Penal Code, for outraging the 
modesty of the girl. In acase where the 
accused is charged with rape it is possible 


to convict him only under s. 354, Indian” 


Penal Code, if the charge of rape or 
attempt at rape fails. But in this par- 
ticular case the accused was said not to 
have committed rape on any particular 
occasion or only once but of having lived 
with the girl for some time and ravished 
her on more than one occasion. 
to the girl's story the accused had com- 
mitted rape upon her. But according to 
the medieal evidence it must be held that 
so far as the charge of rape is concerned 
the story was false. I do not say that 
the evidence on the record directly relating 
to the charge under s. 354, Indian Penal 
Code, is not sufficient for a conviction, 
But 1 am only considering the desirability 
of sending the case back to the trial Court 
to re-open the prosecution from the begin- 
ning and -to have another protracted 
trial in this case when the accused has 
been sentenced to pay a fine of Rs. 1,000 
only. Oonsidering the nature of the case 
and that the prosecution has lasted for 
such a length of time and that the accused 
is a man of social position and that he 
. has been sufficiently punished, 
committed any offence, by the ignominy, 
agony and suspense which must have 
been caused to him, I think it will not be 
in the interest of justice to order that 
the accused should be re-tried. 

I accordingly, make the Rule absolute 
and aequit the accused. The fine, if paid, 
will be refunded. . 


A. Rule made absolute. 
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CALCUTTA HIGH COURT. 
APPEAL Fa40M APPELLATE DECREE No. 2676 
OF 1926, 4 
December 6, 1928, 
Present:—J ustice Sir Zahhadur Rahim 
Zahid Subrawardy, Kr., and Mr. 
^ , Justice Jack. | 
Sreemati SATYABHAMA 'DE— 
D&BFENDANT—APPELLANT 
versus 
JATINDRA MOHAN DEB AND OTHERS 
—PLAINTIFEa— RESPONDENTS, 
, Partition Act (IV of 1898), ss. 4, 8—Sale of share 
in dwelling house to stranger—Stranger impleaded as 
defendant in partition suit—Couet's power to compel 
defendant to sell his share to plaintiff—Appellate 
order refusing order for sale—Second appeal. 
A second appeal lies from an order ofa District 


Judge on appeal refusing to passan order for sale. 
[p. 162, col. 2.] 


A transferee of a shave in a dwelling house 
belonging to an undivided family who, in a suit 
for partition ofthe dwelling house, claims a share 
in the dwelling house should be treated as suing 
for partition of the house within the meaning of 
5.4 of che Partition Act and may be compelled by 
21 Court to sell his share to the plaintiff. [p. 163, col. 


Appeal against a decree of the Second 
Additional District Judge, Dacca, dated 
the 17th May, 1926, reversing that of the 
Muneif, Fourth Court, Munshiganj, dated 
the 23rd November, 1925. 

Mr. Prokash Chandra Pakrashi, for the 
Appellant. 

Messrs. Bireswar Bagchi and Jatindra 
Nath Sen, for the Respondents. 

JUDGMENT.—This appeal is by 
defendant No. 9 in apartition suit. The 
facts are that the plaintiffs brought a suit 
for partition of a dwelling house and some 
agricultural lands. In the plaint they 
prayed that if their share was not allowed 
in the dwelling house they might be allowed 
a proportionate parcel of the agricultural 
lands in lieu oftheir share. The appellant 
did not appear at the earlier stages of the 
suit but her husband defendant No. 10 
appeared and filed a written statement in 
which he said that the plaintiffs’ share 
in the dwelling house might be valued 
and defendant No. 10 be allowed to 
purchase it, he being a membereof an 
undivided family. In view ofthe pleadings 
the preliminary decree, which was passed 
on the 5th December, 1921, directed that 
the plaintiffs should not get any share in 
the dwelling*house but they should get 
a share in the lands of the evalue of thee. 
share they had purehasedin the property. 
On the same day, namely, the 5th Degember, 


' 1921, defendants Nos. 14 to 19, who are 


respondents in this appeal, filed an applica- 


^-. Nos. 


| 
162 


tion in which they prayed that their .posses- 
Sion might be mainteined and that they 
might be given a separate saham includ- 
_ ing the portion in their possession. These 
defendants claimed to be in possession 


of & portion of the dwelling house and. 


asked that that portion might be allotted 
to them on partition. After the preliminary 
decree a final decree was also passed in 
terms thereof. At the instance of defendant 
No. 10 the final decree was subsequently 
Set aside. Beforeanother final decree could 
be passed the appellant appeared in Oourt 


on the 14th December, 1925, and filed an 


application under s. 4 of the Partition 
Act (IV of 1593) praying to bepermitted 
to purchase the shares of the plaintiffs 
and of defendants Nos. 14 to 19 all of 
them being strangers to the family. The 
trial Court allowed the applieation and. 
directed that the appellant should be 
permitted to purchase the shares of the 
plaintiffs and of defendants Nos. 14 to 19 
in the homestead described in &chedule 
ka of the plaint. Against that order an 
appeal was taken to the District Judge 
of Dacca and the Additional District J udge 
by his judgment dated the 17th May, 1926, 
dismissed the appeal so far as it related 
to the plaintiffs’ share but allowed the 
appeal in respect of theshares of defendants 
14 to 19 holding that the lower 
Court was in error in permittin g defendant 
No. 9 to purchase the shares of these 
defendants. From the decree of the Dis- 
trict Judge two appeals were preferred to 
this Oourt, one by the plaintiffs against the 
order of sale of their share of the dwelling 
house and the other the present appeal 
by defendant No. 9 against the order 
dismissing her prayer to purchase the 
shares of defendants Nos. 14 to 19, We 
have already allowed the plaintiffs’ appeal 
and held that in the circumstances of this 
case defendant No. 9 is not entitled to 
claim relief under s. 4 of the Partition 
Act. 

Now inthis appealthe appellant's conten- 
tion is that the défendants Nos. 14 to 19 are 
strangers who had purchased shares in 
the dwelling house from some of the 
defendants’ co-sharersand that the appellant 
should be permitted under the provi- 
sions of s.4 of the Partition Act to 
purchase their share in the dwelling house. 
The learned, Judge has disallowed the 

' appellants prayer on the ground that 
the Partition Act doés not authorise the 
original share-holder to purchase the share 
‘pf a stranger to the dwelling house other 
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than the stranger who. sues for partition: 
The effect of this order is that because 
the respondents are not plaintifis in the 
case their shares cannot be purchased by 
the defendants under the law. We have 
considered this matter carefully and we 
have come to the conclusion that the order 
of the lower Appellate Court cannot be 
supported, . 
Before entering into the substantial 
question raised in the suit we should 
dispose of a preliminary objection which 
*has been taken on behalf of the respond- 
ents. It has been argued that under s. 8 of 
the Partition Act an appeal lies from an 
order for sale made by the Court under 
8. 4. This appeal is-against an order made 
by the District Judge refusing to pass an 


-order for sale and, therefore, it is not 


open to appeal. We do not think that this 
contention ought to prevail. The first 
Oourt passed an order for sale and that 
order was appealable under s. 8 of the 
Partition Act, The original order being 
open to appeal any order passed by the 
Appellate Oourt should be held open to 
second appeal unless there is anything in 
law to prevent it. The order passed in 
this matter is a decree and has been 
appealed from as such. Under the Oode 
of Civil Procedure a second appeal is allowed 
against a decree if the other conditions 
mentioned therein are fulfilled. We hold 
that the second appeal is competent, 


Now we come to the merits of the case, 
It has been argued on behalf of the respond- 
ents that as the respondents havé not 
brought a suit for partition s. 4 does not 
apply in their case. Section 4 Says that 
where a share of a dwelling house belonging 
to an undivided family has been transferred 
to a person who is not a member of such 
family and such transferee sues for parti- 
tion the Court shall etc. The appellant 
contends that though the respondents did 
notbring a suit yet having applied for a 
share in the dwelling house they should be 
treafed as having sued for partition of the 
dwelling house. 

Section 44 of the Transfer of Property Act 
excludes the right of a stranger purchaser 
of a share in a dwelling house. to joint 
possession. As has been observed in 
Khirode Chandra Ghosal v. Saroda Prosad 
Mitra (1) s. 4 of the Partition Act is a 
logical sequel of or corollary to s. 44 of the 
Transfer of Property Act. The latter Act 
denies the right of joint Possession to a 


(1) 7 Ind, Oas, 438; 12 O. L J. 525, 
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Stranger purchaser who is left only with 
the right to sue for partition. It was felt 
that the partition of a dwelling house, 
specially of small dimensions, would divide 
itinto unsuitable parcels and may in some. 
cases introduce undesirable neighbours. The. 
Partition Act of 1893 accordingly came to 
the rescue of the members of an undivided 
family and gave them theright to purchase 
the shares obtained by strangers to the 
family. Ifeffectis given to the respond- 
ent’s contention the result will defeat the 
object of the Legislature to secure indivi* 
sibility of a dwelling house. It is possible 
that two persons outside the family buy 
two shares of two members of the family 
and one of them brings a suit for partition 


making theother a defendant and if his 


right to purchase the share of the dwelling 
house fails on any account the stanger 
defendant may yet be given a share in the 
dwelling house because he does not happen 
to be a plaintiff in the suit. "Tris is certain- 
ly not what the Legislature intended and we 
must try to put a reasonable construction on 
the acts of the Legislature This matter 
came up for consideration in the Bombay 
High Court in Khanderao Dattatraya 
Wakde v. Balkrishna Mahadeo Phulambri- 
kar (2). There the plaintiff a stranger to 
the family brought a suit for partition of a 
dwelling house making defendant No. 3 
another stanger co-sharer a defendant. Də- 
fendant No. 2 claimed to purchase theshares 


of the plaintiff and of defendant No. 3 and. 


his applieation wasallowed. Itdoes notappear 
from the report if defendant No. 3 appear- 
ed in the suit and claimed a share in the 
dwelling house as has been done in the 
present case by the respondents, But he 
appealed against the order of the lower 
Appellate Court giving permission to de- 
fendant No.2 to buy him up. The learned 
Ohief Justice held that as defendant No. 3 
cannot be said to be the person who has 
sued for partition defendant No. 2 should 
not be permitted to buyehis share, Upon 
the particular facts of the cass the decision 
geams to bə unexceptionable. The learned 
Judge's view was based upon the fast that 
defendant No. 2 having been allowed to 
purchase the plaintiff's share, ifhe doss so 
there is an end of the suit and the question 
with regard to: the purchase -of share of 
defendant No. 3 will not *arise. 
defendant No? 3 wants to have the parti- 
tion he will be relegated to the position 
of a plaintiff andhis act will then attract 


(2) 64 Ind. Cas, 917; 40 B, 311; 23 Bom, L, R. 1033; 
A. I R, 1922 Bom, 121, ; 
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the operation ofs. 4 of the Partition Aet 
'That decision does not meet the difficulty 
that arises in this case fortwo reasons. In 
the first place it seems to be the opinionfof 
the Bombay High Court that an application’ 
under s. 4 of the Partition Act should be 
made before a preliminary. decree is passed 
whereas this Court has held [see Pran 
Krishna Bhaduri v. Keshab Chandra Roy 
(3)] that such an application can be made 
at any stage of the suit, even in the Appel- 
late Court. In the second place, in the case 
before us, the suit has not been dismissed 
and cannot be dismissed because the plaint- 
iff had been allowed partition of the lands 
other than the dwelling house and there is 
a preliminary decree that a partition should 
be made of the joint properties. The effect 
of the decree when it becomes final will be 
that a Commissioner Will be appointed with: 
instructions given him according to form 
No. 10 of the Firat Schedule to the Oode of 
Civil Procedure with power to divide all. 
the properties including the dwelling house 
according to the shares of the parties. If 
the appellant or defendant No. 10 had mada 
an application under the Partition Act and 
bought up the plaintiffs the present ques- 
tion would never have arisen. But the 
preliminary decree directs partition of the 
joint properties and there having been no 
appeal against it, itis binding between the 
parties. : 

As has been observed above the plaintiffe' 
prayer fora share in the dwelling house on 
partition was disallowed by the trial Court 
and he was instead given a share in the land 
other than the. dwelling house. The .res-. 
pondents applied fora saham in the dwell- 
ing house and it will not be stretching too’ 
much the language ofthe law: to treat the 
respondents as plaintiffs within the mean- 
ing of s; 4 of the Partition Act. This view 
is supported by the well-known principle 
that a party in a partition suit whether a 
plaintff or a defendant is at the same time | 
a -plaintiff .as well ag a defendant. This~ 
dual capacity of a party in a partition suit. 
does not preclude even a defendánt who 
claims ashare in the dwelling house from. 
being treated as plaintiff for the purposes 
of s. 4 of the Partition Act. By their appli- 
cation of the 15th December, 1921, the. 
respondents claimed a share in the dwelling: 
house and *they should be- treated as 
suing for partition of the dwellings 
house. 

The difficulty in this case may ba solved 


(3) 45 Ind, Cas, 001; 22 O, W, N. 515; 45 G, 873, 
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by having resort to a course which seems 
reasonable. In the final decree which is to 
be passed in thiscase a direction may be 

` given that the respondents’ share in the 
joint properties may be allotted to them out 
of the lands other than the dwellin g house; 
and ifit is not entirely covered by such 
allotment the members of the undivided 
family may be directed to compensate them 
for deficiency, 
` The result of these considerations is that 
the trial Court may adopt any of these two 
courses. It may either allow defendant 
No. 9 to purchase the share of the respond- 
énts or direct “tha Commissioner when 
passing the final decree to allot to the 
respondents a share out ofthe lands other 
than the dwelling house. 

This appeal is, 
The decree of the lower Appellate Court 
is set aside. The appellant will be entitled 
io ner costs in this Court and inthe Courts 

elow, 


P Appeal allowed, 


CALCUTTA HIGH COURT. 
|. OURIMINAL RgrzRENOR No. 193 or 1928, . 
í December 19, 1928, 

Present: —Mr. Justice Mukerji and 
: ` Mr. Justice Graham. 

DABIRUDDI NASKAR-—COoMPLAINANT 

^ versus 
SAKAT MOLLA~ Acouszp. 
. Criminal Procedure Code (Act V of 1898), ss. 417, 
488—Acquittal—Reference by Sessions Judge—Inter- 
ference—Principles. 

As a general rule it is expedient not to interfere, 
on revision, at the instance of a private person, with 
an acquittal after trial by a proper Tribunal, and 
applications for that purpose should be discourag- 
ed on public grounds. 

A reference under s. 438, Criminal Procedure Code, 
recommending revision of orders of acquittal stands 
on no higher footing than applications of private 
prosecutors for such revision. 

‘Faujdar Thakur v. Kas® Choudhuri (1) and Hrishi 
Kesh Mandal v. Abadhaut Mandal (6), followed. 

_Orimirfal refereuce made by the Addi- 
tional Sessions Judge, 24-Pergannas. 

Mr, Anil Chandra Rai Chaudhuri (for 
Mr. Jitendra Sankar Das Gupta) and Mr. 
Tarapada Banerjee, in support of the 
Reference, : l 

Messrs. Asaduzzaman and “A, Quasim, 
opposed the Reference, 

JUDGMENT. 

Mukerji, J.—This is a Reference made 
by the Additional Sessions Judge of 24- 
Parganasunder 8.438, Oriminal Procedure 
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Code, recommending that an appellate 
order of acquittal passed by the Additional 
District Magistrate of that District should 
be set aside and the appeal ordered to be 
re-heard. 

lt has been laid down ina long series of 
cases what should be the guiding principle 
to be acted upon by the High Courts in 
dealing with applications for revision of 
orders of acquittal. The principle has been 
very clearly laid down by Jenkins, C. J., 
ypon a review of the practice in almost all 
the High Courts in India, in the case of 
Faujdar Thakur v. Kasi Choudhuri (1). He 
observed:—''The pronouncements of the 
High Oourts of Madras, Bombay and 
Allahabad consistently support the view 
that, as a general rule, it is expedient not 
to interfere on revision, at the instance . 
of a private person, with an acquittal after 
trial by a proper Tribunal, and that appli- 
cations for that purpose should be discour- 
aged on public grounds". He further 
observed:—"I am not prepared to say, 
the Court has no jurisdiction to interfere 
on revision with an aequittal, but I hold it 
should ordinarily exercise that jurisdiction 
sparingly and only where it is urgently 
demanded in the interests of public justice." 
Since this proposition was laid down by 
that learned Chief Justice it has, I find, 
been followed by all the High Courts, e, g., 


' Pramatha Nath Barat v. P. C. Lahri (2), 


In re Faredoon Cowasjt Parbhu (3), 
Sankaralinga  Mudaliar v. Narayana 
Mudaliar (4), Siban Rao v. Bhagwat Das (5). 
A Reference under 8. 438, Criminal Procedure 
Code, recommending revision of orders of 
acquittal, in my opinion, stands on nohigher 
footing than applieations of private pro- 
secutors for such revision. In the case of 
Hrishi Kesh Mandal v. Abadhaut Mandal (0) 
it was said by this Court that in the case of 
an acquittal when the Local Government 
has not preferred an appeal under s. 417, 
Oriminal Procedure Code, the High Court 
ought not to intérfere in revision, on a 
reference under s. 438 whereit cannot do so 
without practically hearing the case on the 


(à) 27 Ind. Cas. 186; 42 O, 612; 19 O, W. N. 184; 21 
C. L.-J. 53; 16 Or. L. J. 122, x 

(2) 59 Ind, Cas, 37; 47 O, 818; 22 Or, LJ, 5. 

(3) 40 Ind. Cas. 316; 41 B. 560; 19 Bom, L. R. 354; 
18 Cr. L. J, 668, ° 

(4) 68 Ind. Oas. 615; 45 M. 913; 18 L, W. 418; 43 
M. L. J. 369; (1922) M. W. N. 579; 31 M, L. T. 342; 
23 Or. L. J. 583; A. L R. 1922 Mad. 502, 

(5) 92 Ind. Cas. 219; 5 Pat, 25; 6 P, L, T. 833; 27 Cr. 
L. J. 235; A. I. R, 1926 Pat. 176. 

-(6) 38 Ind. Oas, 421; 440, 703; 21 0. W, N. 250; 18 
Or. L. J. 309. : : ' 
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evidence as an appeal in order to satisfy 
itself that the opinion of the referring 
Court is correct, though it has jurisdiction 
to intervene insuch cases. It is true that 
in a few instances there has recently been 
some departure from the practice intended 
to be laid down in the aforesaid decisions of 
this Court, but on an examination of the 
papers of such of the cases as are available 
it appears that either the Reference was not 
opposed, or that the acquittal was not on 
the merits or was based on a palpable 
error of law. The present reference i5 
entirely on the merits, the Additional 
Sessions Judge having been inclined to 
take a view of the evidence different from 
that of the Additional District Magistrate. 
That this is a very reasonable and 
convenient practice is clear from the fact 
thatour High Courts have also set their 
face against references of this character: 
In the matter of Sheikh Amin-ud-Din (T), 
Emperor v. Madar Bakhsh (8) In re Sinnu 
Gowndan (9), Emperor v. Achhar Singh (10). 
In my opinion this reference should 
not be entertained and I would accordingly 
discharge it. < 
Graham, J.—1 agree. 
A. Reference discharged. 
(1) 24 A. 346; A. W. N. tne 89. . 
(8) 25 A. 128; A. W. N. (1902) 200. - : 
(9) 23 Ind. Cas. 188; 38 M. 1028; 26 M.L. J.160; 
(1914) M W.N. 273; 15 Or. L. J. 236. 
(10) 81 Ind. Oas. 547; 5 Lah, 16; A, I. R, 1924 Lah, 
451; 25 Or. L, J. 931. : 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATA DEORER No. 2141 
] oF 1926. 
December 7, 1928. 
Present :—Justice Sir Zabhadur Rahim 
Zahid Serer: nn and Mr. Justice 


ack. 
BISTUPADA BERA*-DzarENDANT— 
APPELLANT è 
versus 
SRINATH OHANDRA MANDAL 
AND OTHERS—PLaINTIFFS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 12—Trans- 
fer of holding—Suit against “ostensible transferee~- 
Landlord aware of interest of others—Nature of 


suat. : . 

Under the Bemgal Tenancy Act it is not obliga- 
tory on the landlord to treat as tenant any person 
of whose interest he may have had notice but who 
ie not a transferee under 8. 12 of the Act. [p. 166, col. 
1. i 

"A release isnot a transfer within the meaning of 
s, 12 of the Bengal Tenancy Act. [p. 166, col. 2.] 
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Poddar v. Rup Lal Poddar (2) and 


Jadu Nath 
Ramkumar Saha (3), refer- 


Mathura Mohan Saha y. 
red to. ] 
A auitfor rent brought against a person who is 
the ‘ostensible transferee and of whose purchase ?the 
landlord has received notice under s. 12 of the 
Bengal Tenancy Act is.a suit for rent properly 
framed and is binding on the tenure even though 
the landlord is aware that there are other persons 
really interested in the holding. [p. 167, coll] | 
Appeàl against a decree of the First 
Additional District Judge, 24 Perganas, 
dated the 9th July, 1926, affirming that 
of the  Subordinate Judge, Fourth 
Court, Alipore, dated the 18th December, 
1923. : i 
Messrs. Braja Lal Chakravarty and 
Shyama Das Bhattacharjya, for the Appel- 
lant. ; AT 
Mr. Apürba Charan Mukerji, for the 


Respondents. 
JUDGMENT. 
Suhrawardy, J.—The facts of this 
case are that one Adarmani held the 


tenure in suit under the landlord-defend- 
ant No. 1. THe plaintiffs’ case is that the 
heirs of Adarmani sold the tenure to the 
plaintiffs and defendant No. 2, the con- 
veyance being obtained in the name of de- 
fendant No. 2 alone, Thereafter the land- 
lord obtained a decree for rent against 
Adarmani'’s heirs and defendant No. 2 
and in execution of the decree parchased 
the tenure himself. The plaintiffs thereupon 
brought the present suit for a declaration 
of their two-thirds right in the tenure. 
Defendant No. 1 contended that the disputed 
land was purchased by defendant No, 2 
alone and not by the plaintiffs and defen- 
dant No. 2 as alleged in the plaint. Both 
the Courts below have passed a deeree in 
favour of the plaintiffs. The decision of 
the lower Appellate Court is based on 
the finding that after the purchase of 
the tenure the plaintiffs and defendant 
No. 2 went to defendant No. 1 to have 
themselves recorded as tenants, but he did 
not acknowledge any one as tenant but 
granted a rent receipt describing defendant 
No. 2as marfatdar of the original tenant. 
The learned Judge seems to have been 
further impressed by : the fact that the 
suit was not brought against defendant 
No. 2alone but also against the heirs 
of the original tenant showing that the 
not fully reeognised the 
transferee ase tenant. It has been found 
that the tenure as a matter, of fact was, 
purchased by the three brothers. The 
question, therefore, that arises for decision 
is whether the “decree obtained by.defend- 
ant No. 1 was a rent-decree or whether 
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it was a money-dectee- which affected the 
right, title and interest of -defendant No. 
2 only. It is argued on behalf of the 
appellant-defendant “No.1 that though he 
had the knowledge of the claim of the plaint- 
iffs toa share in the tenuré he was not bound 
to look for his rent: beyond the transferee 
of the tenure. On the other hand, it has been 
argued on behalf of. the respondents that 
the landlord having come to know of the 
interest of the plaintiffs in the tenure and 
it having been found that the tenure was 
purchased by all the three brothers he 
was bound to bring a suit for rent against 
all the three brothers and that the decree 
obtained against one of them is a money- 
decree. 

It is conceded that there is no legislative 
enactment’ compelling the landlord to 
recognise the interest of any person 
appearing before him and claiming an in- 
terest in the tenure. The question of record- 
-ed or non-recorded tenant is not material in 
the case of transfer of a tenure, unless it 
arises in connexion with the question of 
representation. Before the enactment of 
ss. 12, and 15 of the Bengal 
Tenancy Act the landlord had the option 
of demanding exorbitant fees to recognise 
transfers or succession. In order to give 
relief to a tenure-holder and his successors 
it was enacted that the transfer of a 
permanent tenure must be by a registered 
instrument and that the notice of the transfer 
Should be given to the landlord by the 
‘Collector with a fee due to the Jandlord. 
-Under the law as it stands the landlord 
has no option leftin the matter and from 
‘the moment he receives notice under 
8. 12 the liability of the . former 
tenant to rent ceases to exist: Surapati 
Roy v. Ram Narayan Mukerji (1). Similarly, 
‘liability of the transferee arises whether 
"ihe landlord recognised him as his tenant 
or not. Now the question is if the landlord 
is informed of the interest of any one 
‘other than the teansferee in whose name 
‘the deed of transfer stands is he bound 
to treat, such pefson as tenant and is he 
bound in law to bring a suit for rent 
against, the tenure by making such person 
a defendant? As I have stated there is 
mothing in law to make it obligatory upon 
the landlord to treat as tenant any per- 
son of whose interest he may have had 
notice but who 


(1) 73 Ind. Cas. 193; 50 0.680; A.I. R. 1993 P.O. 
88; 45 M. D. J. 219; 18 D. W. 681; 33 M LT 
a4 88 0. Le J. 26; 28 OW. N. 517; 50 I, A. 155 
(P. ©), be ka a 


? 
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S. 12. To hold that the landlord 
is, in such circumstances, bound to 
treat a person other than a transferee 
as his tenant, would make his position 
extremely ^ unénviable. A tenure, for 
example, is sold to A Subsequently A and 
B may both go to the landlord and say 
that B is the real owner of the tenure and 
A is merely a benamdar. Suppose the 
landlord brings a suit against B alone 
&nd obtains a decree in exeeution of which 
the tenure is sold, A may thereafter 
turn round and say that he was the real 
owner and that he was induced by fraud 
Or by some other means to acknowledge 
the title of B. The landlord may in such 
a case find himself in great difficulty. to 
realise rent froni the tenure. Take another 
common example. If a person comes to 
the landlord and tells him that he hag 
Some interest in the tenure which stands 
in the name of another person as transferee, 
Oan it be-said that the landlord.in such 
8 case is bound.to treat such a person as 
tenant ? The fact that the person in whose 
name the property stands admits the 


.interest of another person, will not make 
the matter very 


clear for the landlord and 
will not make him immune from “future 
disputes if the transferee chooses to disown 
the right of another person in the tenure, 
Besides, the landlord will find himself 
atthe mercy of unscrupulous persons able 
to command  perjured evidence. After 
a tenure is sold in execution of a decree 
against the ostensible transferee the latter 
may defeat the purchaser by colluding 
with the landlord or by proving that the 
landlord had notice ‘of other persons’ 
interest in it, 


In this connexion one must not forget 
the well-known doctrine that & release is 
not a transfer: Jadu Nath Poddar. v. Rup 
Lal Podéar (2) and Mathura Mohan Saha 
v. Ramkumar Saha (3). If in the present 
case defendant Ng. 2 had executed a docu- 
ment (much lees by word of mouth) re- 
leasing two-thirds of the property in favour 
of the plaintiffs. 1 doubt very much that 
it would amount toa transfer of a perma- 
nent. tenure by sale, gift or mortgage within 
the meaning of s. 12 of the Bengal Tenancy 
Act, which the landlord would have been 
bound torecogmise.  . 

- Under the law it seems t$ me that ag 
soon as a tenure is transferred under s. 19 


(2) 33 O. 967; 4 O. L. J. 22; 10 C. W. N. 650. 
(3) 35 Ind. Cas. 305; 43 O. 790;- 23 C. L. J; 26; 20 0, 
W. N- 370, - » < aco ; 
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the outgoing tenant ceases to have any 
liability for rent and the incoming tenant 
is the person whom the landlord must look 
to for realisation of rent. If rent is actual- 
ly due from a tenure and the person in 
whose name the transfer is made is one 
who represents the tenure any other person 
having any title in the tenure cannot 
compel the landlord to treat him as tenant 
along with the person who is the ostensible 
transferee, If this were not so, the land- 
lord may be deprived of his fee in cases 
of successive oral transfers. The trans- 
feree may come to the landlord after selling 
a portion of his tenure privately and say 
that another person has also got an inter- 
est in the property. In this way he may 
go on selling parcels of the tenure to 
others without paying the landlord's fee 
and getting such persons recognised by 
the landlord as his tenants. Taking the 
common sense view of the matter as well 
as considering the object of ss. 12 and 13, 
Ido not think thatit can be laid down as 
a universal proposition of law that when- 
ever the landlord gets notice of interest 
of any other than the transferee, even if 
it is admitted by. the transferee, he is 
bound to recognise such person as his 
tenant. 


Assuming the plaintiff's case to be true, 
they had allowed defendant No. 2 to re- 
present them in the matter of purchase of 
the tenure, that they had infact told the 
landlord that defendant No. 2 was the per- 
gon who would represent the tenure, but 
they did not pay the landlord's rent and 
the tenure was put up for sale. They are 
not in equity or fairness entitled to say 
that the suit which the landlord has to 
bring for his rent should also be brought 
against them. - 


There is an observation by the trial 
Court that the plaintiffs paid their share of 
the rent to defendant No. 2. But the lower 
Appellate Court has ntt come to any 
finding on this point, To my mindseven 
if there were such a finding it would have 
made no difference in the application of 
the law for ifthe plaintifis were anxious 
to protect their interest they should have 
seen that.the rent reached the landlord. 
In my judgment the suit for rent brought 
against the „person who is a transferee 
and of whose. purchase the landlord has 
received notice under s. 12 of the Bengal 
Tenancy Act is a suit for rent properly 
framed and is binding on the tenure. 
` In this view of the law this appeal is 
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` allowed and the decrees of the Courts below 
are set aside with costs in all Courts. 
Jack, J.—1 agree. : 
AC 


— 


Appeal allowed. ` 


- CALCUTTA HIGH COURT. 
OgiMINAL APPEL No. 543 or 1928. 
December 11, 1928. , 
Present :—Sir George Claus Rankin, KT, 
Chief Justice, and Justice Sir Philip 
Buckland, Kr. 
BABARALI SARDAR AND oTHERS— 
APPELLANTS 
versus 
EMPEROR— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 162-— 
Application for copies of statements of prosecution 
witnesses—Time for making such application —Attempt 
to create mere grievance—No effort to obtain copies— 
Validity of trial. $ 

The accused made an application for copies under 
s. 162, Criminal Procedure Code, to the Committing 
Magistrate after the completion of the enquiry. An 
application was subsequently made to the Sessions 
Judge before the case came on for trial. When the 
case came on for trial another petition was filed and 
an order. for granting copies was made. The 
accused's Pleader without praying for any adjourn- 
ment said that it was very inconvenient to file folios 
at that stage and that it was of no use to get copies 
subsequently. Folios were not filed and copies-were 
not obtained and the case was decided: 

Held, that the trial was not bad inasmuch as the con- 
duct of the accused was rather to create a grievance 
than to obtain copies. [p. J68, col. 2.] 

Ths words of the first proviso to 8. 162, Criminal 
Procedure Code, “when any witness is called for the 
prosecution in such enquiry or trial" must refer io 
a time when an enquiry or trial in which such a 
witness is called is in progress. This excludes the 
possibility of an order being made either by a 
Committing Magistrate after he has dealt with a 
case by committing it to the Sessions, or by a 
Sessions Judge in anticipation. [p. 170, col. 2-4 

Quere.—Whether_ the right time to apply for 
copies under s. 162, Criminal Procedure Code, is 
wher the witness enters the box or when his evidence- 
in-chief is concluded | [p. 169, col, 1.] 

Rankin, C. J. Obiter—Under s. 162, Criminal 
Procedure Code, it is not necessary for the Judge 
before granting an application for copies to consider 
whether a foundation has been laid by way of cross- 
examination showing that ethe statements are wanted 
to contradict the witness. [p.«169, col. 2.] 

Madari Sikdar v. Emperor (1), doubted: 

Criminal appeal from a decision of the 
Additional Sessions Judge, Faridpur. 

Messrs. N. K. Bose and Asitaranjan 
Ghosh, for the Appellant. | 

Messrs. Probode Ch. Chatterjee, for the 
Complainant? . 

Mr. D. N. Bhattacharjee, for, the Opposite 


Party. 
JUDGMENT. : 
Rankin, G. J.—In this case there are 
10 appellants who have. been tried before the 


"E E 2n e * 
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- learned Additonal Sessions Judge of Farid- 
-pur and a Jury who heard 27 witnesses for 
the prosecution and a large number of 
w&nesses for the defence, The Jury have 
unanimously found the 10 appellants 
guilty of the charges of which they stand 
convicted. The nature of the -case.is that 
the deceased, one Nawabali Matbar, was a 
. member of a certain society (Samaj) in the 
village and that for various reasons he be- 
came unpopular with some of his neigh- 
. bours owing .to social friction showing 
itself in various ways, extraordinary petty 
. ways to all appearance, but really im- 
portant from theepoint of view of the ac- 
cused and the deceased. The character of 
the crime alleged, shortly speaking, was 
this that at 6 o'clock in the morning of a 
Sunday, 5th February, 1928, when the de- 
ceased and certain ploughmen were tilling 
the ‘field the accused bent upon reveng- 
ing their grudge came running up armed 
with lathis and certain small spears to 
make a determined attempt to cause hurt 
to the deceased. | They were doing this in 
concert and had a common object in view. 
That, in point of fact,8s so often happens 
when a number of people band together 
for such a purpose, one of them Hashu 
Bepari, accused No.5, killed the deceased 
, and two others inflicted grievous hurt upon 
‘the deceased, namely, accused Nos. 9 and 
. 10. Accordingly accused No.5 was put on 
.bis‘trial and was convicted 
read with s, 148. The remaining of the 
first 8 accused were convicted under s. 
147 of rioting and under s. 304 read with 
8.149. Asregards,ihe second charge of 
which these persons have been convicted 
. the case unders. 149 is of a very ordinary 
‘character, The charge against them ig 
-not that all of them set out to commit 
murder or homicide at all but that they 
set out with others to cause hurt in cir- 


cumstances which they well knew rendered - 


it probable that some one or other of their 
party would go further and would deal a 
blow to the deceased which would result in 
his death. m . 

Itis & matter of most common experi- 
ence based on elementary reasons that 
when a number of people attempt to carry 
out an object of that kind one or other 
goes further than he originally intended. 
I regard the charge against these persons 
.88 exactly ofthe type intended to be cover- 
ed by the alternative clause of s. 149. As 
regards theaccused Nos. 9 and 10 they have 
been convicted not only under s. 148 and 
under g, 304 read with .s, 149 but under 
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under s. 304 ` 


1161. 0.1999 `` 


ihe proceedings in the lower Court has re- 
ference to the question whether ihey were 
given their rights under s. 162, Criminal 
Procedure Code, 
Deputy Legal Remembrancer on this point 
and I will take the 
appellants’ own affidavit. This wasa case 
which was tried after commitment and 
after an enquiry held before the Commit- 
ling Magistrate. I shall assume indeed I- 
see no reason to refuse to assume; that had 
these appellants when before the Commit- 
ting Magistrate asked for a copy of the 
statement made by any one of the wit- 
nesses then called for thesprosecution, they 
would have been entitled at that stage to. 
a copy of the statements on the terms of 
the section. No such application was 
made. The Committing Magistrate finish- 
ed his enquiry and committed the case 
and it left his Court altogether. Then it 
was thatan application was made to bhim- 
and it is conceded that he had no other 
course but to refuse it. An application 
was made to the learned Sessions Judge 
of Faridpur before the case came on for 
trial. At that time it was by no means 
certain which Judicial Officer would try 
this case. The learned Sessions Judge 
thought it was a case for the J udge at the 
trial and left the matter with him. No- 
thing happened in the meantime but at the 
trial a petition for copies was filed and 
after making the order for granting copies 
ihe Judge found that the Government 
Pleader was contending that the. proper 
time to make the order was beforé the 
cross-examination of each witness had be- 
gun. That was quite true as: laid down 
in the case in Madari Sikdar v. Emperor 
(1. A case to the contrary was cited 
from Patna which held that copies should 
be asked for when a witness entered the 
witness-box and, the learned Sessions ` 
Judge very properly thought himself 
bourd by the rulings of his own High 
Court. But intruth and in fact the posi- 
iion was this that copies were ordered to 
be granted at the commencement of the 
eross-examination. The order. was then 
made. The position was, therefore, that 
if it was desirable to see the statements 
in order to know whether there would be 
apy cross-examination upon’ them or not, 
opportunity was given to the defendants 
at that stage to apply at the commence- 
(1) 102 Ind. Cas. 550; 54 O. 307; A. I, R. 1927 Cal, 
514; 28 Or. L, J, 582; 8 A, I, Or Rls 2 
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ment of the cross-examination, As re- 
gards the present case it is most impor- 
tant to observe what followed, for in my 
judgment in this case nothing requires to 
be decided as to the time when copies are 
to be asked for, that is whether the true 
view is that the application should be 
made the moment the witness enters the 
box or at the close of his evidence-in- 
chief. 

Let us assume for the sake of argument 
. though I am far from’ holding so, that 
the order for the supply of the copies 
should have been made & couple of hours 
earlier than it was in: fact made. The 
position then was this that the accused 
were to get reasonable facility given 
by the section. They had to file stamp 
papers upon which the copies could be 
made. Ifthey did not get their copies in 
time their duty was to ask the learned 
Judge in the circumstances to adjourn 
the cross-examination till the next day 
or, at all events not to formally conclude 
the cross-examination in case the state- 
ments when furnished might lead the 
learned Pleader for the defence to cross- 
examine further. What in fact was done 
smacks too much to my mind of an attempt 
to make a grievance. What was done was 
that the Pleader for the defence said that 
it was very inconvenient for him to -file 
folios at that stage and it was no use to 
get copies at a subsequent time. So he 
did not file any folios and did not do the 
necessary to get the copies. That seems 
tome to put this grievance out of Court 
altogether. I quite agree that, if in the 
circumstances the learned Judge had 
insisted on closing the cross-examination 
of the witnesses without giving reasonable 
facilities to the Pleader to give his client 
the benefit thats. 162 confers, that would 
have been a good ground for objecting 
to the fairness of the trial. In this par- 
ticular case it isevident tome that the de- 
fence preferred their grievance to their 
copies and I do not think that we ùre 
called upon to interfere with this trial and 
to have it held over again because of that 
ground. The quéstion has been raised in 
this Court as jo whether at any time after 
the witnesses were called before the Oom- 
mitting Magistrate the defendant has not 
the right to apply to the Court to get an 
order for copy. I am very far from so 
holding. . 

It seems to me that in this case the 
-defencehad one opportunity during the 
Committing Magistrate's enquiry to get a 
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copy if they wanted. They did not avail 
themselves of it. Iamby no. means satis- 
fied that by any construction of this section 
they have any further right than to go 
to the Judge at the time of the trial and 
ask that officer-in that way. If this case 


had turned upon the question whether 


the learned Judges, Mr. Justice Chotaner 
and Mr. Justice Duval, were right. in 
the Calcutta case to which I have referred 
in saying that there must be a foundation 
laid by way of cross-examination showing 
that the statements are wanted to con- 
tradict the witnesses I should have thought 
it necessary to refer this’ case to a Full 
Bench to have that question decided. As 
at present advised I am not prepared to 
accept that as a possible interpretation 
of this section. I. do, not think that it 
was any part of the intention of the amend: 
ed section that the Judge has to con- 
sider whether a foundation has been laid. 
In my judgment that part of that decision 
is open to criticism. That question, how- 
ever, it is unnecessary to determine for the 
purpose of the present case. Another 
question of some difficulty is whether the 
right time to apply for copies is when a 
witness enters the box or when his evi- 
dence-in-chief is concluded. That ques- 
tion, again, as I have already shown, it is 
unnecessary to determine now in view of 
the course taken by the learned Pleader for 
the defence. 

There isa good deal to be said in favour 
of the view which appears to be the view 
of the Bombay and other High Courts 
that an application is to be made at the 
commencement of the cross-examination, 
There is also a good deal to be said in 
favour of the view that the wording of the 
section points to the time when the wit- 
ness appears in the box. Which of these 


two views is the better is a matter which, no 


doubt needs consideration. For the pre- 
sent purpose it is not necessary that 
we should endeavour to deal with that ques- 
tion. ME : 

The second objection taken in. the case 
was that the charge against 7 of the ac- 
cused that they were guilty under s. 304 
read with s. 149 was bad but it appeared 
that certain words following the alterna- 
tive given by s, 149 had not been insert- 
ed in the learned Advocate’s copy of the 


charge. Itisclear that what the accused - 


were charged with and what the Jury was 
directed upon was the question whether 
the homieide committed by the accused 
No. 5 was of sucha character that the-others 


. 
170 
knew that it was likely to be committed 
in prosecution of the common object. I 
see no objection to the charge, 
. Itiseaid with regard to appellants Nos. 9 
and 10 who were given the additional 
two years on the ground that they had 
themselves committed grievous hurt upon 
the deceased that they sbould only have 
been 
of.the offence under s. 304 read with 
8.149 and not of s. 324, in addition. I 


cannot say that on the facts of this case, 


the objection is made out butit matters 
little to the appellants whether they are 
given five years on one charge and two 
years more on another or whether their 
sentences are raised from five years on 
the first charge to seven years on the first 
charge. .Itis entirely unnecessary to in- 
terfere with the convietion on that matter, 
In my opinion they thoroughly deserve 
the sentences of seven years which have 


been passed on them. Coming to the 
charge, various points have been 
taken by way of criticism. In a 


case like this where there are many wit- 
nesses on either side it is almost inevitable 
that the charge should be long and it is 
more than lucky if it is not confusing. It 
is necessary that the charge should be 
long *^^a"se there are many points to be 
considered and unless the law is laid 
down fully the labour of the learned Judge 
is apt to bein vain, The particularcharge 
before us seems to me to be a very good 


charge. It is logical in method and 
it is in my opinion, wonderfully 
accurate in detail. If one fastens 


upon asingle point one can always find 
room for the wish that something more 
elaborate had been given. Itis to be re- 
membered that when each point has been 
further elaborated the charge has neither 
become less long nor less confusing. After 
all the constitution in this matter puts 
faith in the Jury and the charge cannot 
be said to be bade unless it is really in- 
sufficient. I think the main complaintie.that 
in some matters where the learned Judge 
has correctly laid down the law he has 
laid it down rather in an abstract way. 
One or two references to specific matters 
have been made as to which it is said that 
there is a suggestion which is unwarrant- 
ed and to the prejudice of the defence. 
One refers*to the observation that thera 
is no direct evidence of forgery as regards 
the post-marks: Another is with reference 
toa witness who says that the Sub-Ins- 
pectors.at another place took a statement 
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from him. Another is with reference ta 
the fact that a defence witness said that 


` a certain man wasill and the fees for the 


doctor were paid by his firm and that the 
entries werein the firm's books, which 
were not produced. Another has reference 
to one Afi Durain who is mentioned in the 
First Information Report and who accord- 
ing to the prosecution witnesses including 
the First Informant came just after the 
occurrence and was said not to be auseful 
witness. Mr. N. K. Bose has taken us 
through all the points in his usual reason- 
able and succinct manner. I cannot say 
that they amount to any successful criti- 
cism of this ‘charge. In most cases the 
learned Judge’s observation is entirely 
justified and it is not possible to make 
out from a plain statement of facts that 
the charge is bad. Iam quite satisfied that 
this ig a thorough and careful charge. In 
these circumstances the appeal must be 
dismissed. 

Buckland, J.—I agree, but I.desire 
to add a few words with reference to the 
point which has been argued under s. 162, 
Oriminal Procedure Code. The learned 
Sessions Judge, to whom an application 
was made between the commitment order 
and the trial, in my opinion, very properly 
said that the matter was one to be dealt 
with by the Judge at the trial The 
words of the first proviso to the section, 
"when any witness is called for the pro- 
secution in such enquiry or trial" must 
refer to a time when an enquiry or trial 
in which such a witness is called is in 
progress. This excludes the possibility of 
an order being made either py a Oom- 
mitting Magistrate after he has dealt 
witha case by committing it to the 
Sessions, or by a Sassions Judge in an- 
ticipation. An order may only be made 
“when any witness is called.” The oppor- 
tunity before the Committing Magistrate 
has gone and that before the Sessions 
Judge will only*arrive on that point-being 
reathed. i 

A further reason in support of this view 
is that as soon asa request for copies of 
the statements is made the Court shall 
refer to such writing, and do so before al-. 
lowing copies to be furnished: The object 
of thisisto be found in the second pro- 
to the section, whiqh requires the 
Court first to satisfy itself whether any 
part of any such statement is not rele- 
vant to the subject-matter of the enquiry 
or trial or that its disclosure to the accused 
ig not essential inthe interests of justice 
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or is inexpedient in the public interest. 
Olearly the Oourt to satisfy itself ca a 
question of relevancy is that before v/hich 
the enquiry or trial isin progress. ` 

The learned Chief Justice has said that 
it is not necessary to lay down for the 
purpose of deciding this appeal at what 
point the application for copies may first 
pe made, whether directly the witness is 
called: or after the cross-examination has 
begun. I may, however, add to what the 


learned Chief Justice has said with re-. 


ference to the decision of this. Court, 
which the learned Sessions Judge was 
bound to follow that it appears to me that 
there is a certain amount of confusion 
between what the section says the Court 
shall do and whatit says later as to the 
object with which that shall be done, 
which has tended to obscure the question 
asto the point of time at which an order 
for copies shall be made under the 
section. 

Whatever may be decided in a case 
where the correct view to be taken of the 
section can be authoritatively and finally 
laid down I can see that with a trial 


going on from day to day there may be. 


praetical difficulties in the way of apply- 
ing the section without delaying the pro- 
ceedings or embarrassing the defence. 1 
feel confident, however, that such diffieul- 
ties wil disappear as Courts and praeti- 
tioners become aecustomed to the provi- 
sions of this section. In this case it has 
been sought to derive from such diffieul- 
ties a somewhat meretricious tactical ad- 
vantage but in this lam satisfied there 
is no substance. Thereisno need for me 


to add anything more to what has already ` 


been said about the facts of this case 
and Í agree that the appeal should be 
diemissed. 


A, - Appeal dismissed, 


CALCUTTA HIGH COURT. 
Jury Rererence No 540r 1927. 
* April 3, 1928. 

Present:—Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justite Mukerji. 
EMPEROR- APPLICANT 
versus 

NAGAR ALI AND orHers—Accnsep. x 
Criminal Procedure Code (Act V of 1898), s. 807— 


Verdict of Jury—Verdict not “wireasonable—Inter- 
ference by High Court, 


BMPRROB 9. NAGAR ALL. 
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In a reference under s. 307, Criminal Procedure 
Code, the High Court will not interfere with the 


. yerdict of a Jury which is not'unreasonable, og. 


172, col. 1.] 


Mr. Khondkar, for the Crown. 
Messrs. N. K. Bose and Sailendra Mohan 
Dass, for the Accused. 


i JUDGMENT. 

Rankin, C. J.—In this case nine 
accused persons were tried before a Jury 
and the Sessions Judge on charges under 
88. 399 and 402, Indian Penal Code, that is 
to say, making preparations to commit 
dacoity and assembling 5 the purpose of 
committing the dacoity. Ofa Jury offive 
all thought that accused Nos. 3 and 8 were 
not guilty butthe verdict acquitting the 
other seven accused was bya majority of 
four as against one. ,The learned Ses- 
sion Judge has made this reference 
thinking thatall the accused should be 
convicted. 4 

The story for the prosecution is that one 
Monobar Ali, prosecution witness No, 22, 
who was notoriously a bad character, told 
the Police that a dacoity was about to be 
committed and that the people were going 
to assemblein the house of one Sabdar. 
Thereupon the Police got an armed force 
and went to this man’s house at the time 
of the preparation of the dacvity. When. 
they went there they found a number of 
torches and other articles, on the strength 
of which itis said that these people were 
guilty under ss, 399 and 402, Indian Penal 
Code. In answer to that, the defence says 
first of all that this man Monohar was put up 
by another man Ananga who had a cause 
of enmity with Sabdar about a bainapatra 
and Monohar had been set up by Ananga 
to cause troubleto Sabdar. Itis stated 
further that accused Nos. 1, 2 and 3 are 
brothers and along with accused No. 7 
who isanephew of accused No. 8, were 
living together, in any case, in that house 
which is the sceneof this occurence; that 
of the accused persons ‘five are people who 
ordinarily would bein that house.in any 
case. Then,itis said that accused Nos. 4, 
5 and 6 were men of a place called Shedlai 
some !3 or 14 miles away and the accused 
No. 9 wasof a place called Balina also 
some miles away. As regards that the 
defence case js that these - people were 
casual labourers, hired labourers of a 
neighbour and were being dllowed_ by 
Sabdar to use the outer house because the 


- man who had employed them had no accom- 


modation for them. 
The learned Judge has summed vp the 


: . 
E 
matter at very length and with great ability 


às though it was a matter of some difficulty . 


ahdin the end when the Jury gave their 
verdict he asked them some questions to 
find out the basis of their verdict. Be- 
fore we come to that we see that the learned 
Judge cross-examined every one of the 
accused persons under s, 342, Oriminal 
Procedure Code, a very elaborate cross- 
examination putting all sorts of specific 
points to these accused people and the 
accused people were within the hearing 
of the Jury andin that way they gave a 
good deal of, explanation or evidéncé 
whichever it may be called with which 
the Jury were entitled to be impressed if 
they thought fit. The learned Judge 
cross-examined them in much detail. The 
result may have been that the Jury found 
that the answers given were reasonably 
satisfactory. and sufficed to shake off the 
prosecution case. The Jury were asked by 
the Judge on what basis they came to 
their verdict andthey said that the case 
was concocted by Ananga and Monohar 
Ali, They were asked about the alamats 
or pieces of evidence and they said that 
it was possible to introduce the things 
into the house. As regards the men from 
Burichang they found that the men came 
as labourers to work for Jiamuddin.' All 
Ihaveto say on that basis is this that 
the matter went to the Jury, they consi- 
dered it dnd they may have taken a lucky 
or favourable view of these accused per- 
sons. But with evidence in -this condi- 
- tion why this Oourt should be troubled 
with a matter likethisI am entirely uñ- 


able to discover., Ido not see why on 


evidence such asin this case the High 
Court should be asked totry the case 
all over, again, Ifthis Court were to in- 
terfere ina case of this description it 
would mean that trials by Jury would be 
rendered useless. There is no doubt that 
the Jury were entitled to cometo the 
verdict to which they did comé. I see 
no reason whatever why this Court should 
‘throw aside the verdict of the Jury which 
cannot be s8id to be unreasonable. In 
my judgment this reference is an un- 
profitable employmentofpublictime. Ithink 
that theJury's verdict should be accepted 
and the accused should be, acquitted. If 
they are on bail they should be discharged 
from their bail bonds. 

Mukerji, J.—I entirely agree. 

A Reference not accepted, 
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CALCUTTA HIGH COURT. 
O1vit Rora No. 1612 or 1927. 
March 20, 1928, - ee 
Present:—Justice Sir Oharu Chunder Ghose, 
KT, RAJ KUMAR DUTTA—Derenpant 
PETITIONER 


versus 
JADU NATH GUPTA —PraINTIEF 
— OPPOBITE PARTY, 
Civil Procedure Code (Act V of 1908), s. 115— 
Interlocutory order deciding question of jurisdiction 


` —Wrong assumption of- jurisdiction—HRevision. 


A High Court willinterfere under s. 115, Civil Proce- 
dure Code, where a subordinate Court wrongly decides 
a question of jurisdiction and assumes jurisdiction 
which it does not possess.even though the order in 
whieh the decision is embodied is only an interlocu- 
tory order and does not finally dispose of the case. 


Civil Rule from an order of the Second 
Munsif, Sealdah, dated the lst Decem- 
ber, 1927. Vas : 

ORDER.—In this case, the plaintiff 
sued to enforce specific performance of a 
contract to execute a conveyance in respect 
of the. free-hold of the property mentioned 
in tha plaint. Such a suit wasand is à 
suit for enforcement of a contract for an 
interest in immoveable property. There 
cannot be any doubt that such a suit must be 
brought in a forwm within whose jurisdic- 
tion the property in question is situate. 
Ex concessis, the Sealdah Court has no 
jurisdietion, in this view of thé matter, to 
try a suit for spécific performance of a 
contract for a conveyance of the free-hold 
in a property which is situate outside the 
jurisdiction of that Court. It follows, 
therefore, that the Sealdah  Oourt by 
deciding that it has jurisdiction cannot 
give itself jurisdiction to try the suit. It 
further follows that there has been an 
exercise of jurisdiction by the Sealdah 
Court where it has no such jurisdiction. 
The question then arises whether this 
Court should interfere in: the matter. ' It 
is argued by Dr. Basak who appears for 
the plaintiffopmosite party that what has 
been deeided is only with respect to an 
issue which arises in the suit, that is, 
with respect to a portion or part of the 
case itself, and that that beingso, this Court 
will not interfere under s. 115, Civil Pro- 
cedure Code, with an interlocutory order- 
of this description. No doubt, in the 
abstract, it «is well-settled that this Court - 
will not ordinarily interfere with inter- 
locutory orders unless it is apparent that 
such an interference is called for in the 
interests of justice. But each case must 
depend upon its own facts and it would 


be extraordinary if, in a case of this des- 
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ription-and on the facts referred to 


above, it was held that this Court was: 


powerless under s. 115, Civil Procedure 
Code, to set the Court, which decided 
wrongly the question of jurisdiction 
and on such wrong decision gave itself 
jurisdietion right. In my view, there is 
abundant authority in support of the 
eontention that this Court will interfere 
n a case of this description. 

The Rule is accordingly made absolute 
with costs. The decision complained of 
is set aside and the case is sent back to 
the Court below in order that Court may 
return the plaint to the plaintif to be 
presented in the proper Court. The hear- 
ing-fee in this Court is assessed at two 
gold mohurs. 


A.. : Rule made absolute. 
Case sent back. 


t 


CALCUTTA HIGH COURT. 
O1vin Revisions Nos. 265, 266 AND 425 
| oF 1927. . 
" May 16, 1927. - 
Present:—Mr. Justice Page and Mr. 
. Justica Mitter. 
In re KHONDAKAR MAHAMMAD 
MAKHI AND OTHERS —PETITIONERS. 


Legal: Practitioners Act (XVIII of 1879), s. 86—- 


Tout—Declaration as tout 
enquiry, legality of. 
_ The name of a person cannot be inserted in the 
list of touts without making an enquiry in accord- 
ance „with the provisions of s. 36 of the Legal 
Practitioners Act. 

of the 


Revision against the orders 
District Magistrate, Hooghly, in Mis- 
cellaneous Case No. 310 (A) of 1926, dated 
the ‘12th December, 1926. 

Badu Jahnabi Charan Das 
the Petitioner in No. 265. . : 
, Babu Bir Bhusan Dutt, for the Petitioner 
in No. 266. ' 

Mr. Sarat Chandra Mukherjee and Babu 
Indu Bhusan Mukherjee, for the Petitioner in 
No. 425, : 

JUDGMENT.—These are three Rules 
obtained for the purpose of questioning 
the insertionin alist of persons proved 
to be touts the names of the three peti- 


without making amy 


Gupta, for 


tioners before us, We. do not propose to. 
express any opinion in these ..cases as to. 
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the .mode.of proof which must be fol- 
lowed by a Judicial Officer making an en- 
quiry unders. 36 of the Legal Practi; 
tioners Act because no evidence of, 

nature known. to the law that the persons 
who have obtained these Rules habitually 
acted as touts was obtained before their 
names were put in the list of touts. A 
large number of persons said to be over 
100 in number, were paraded before the 
Judicial Officer making the enquiry ap-. 
parently in the presence ofa large body 
‘of members of the legal profession prac- 


` tising in the District. From the petitioners 


in these cases it appears that no evidence 
in the legal sense, oral or by affidavit or 
otherwise was relied upon before the names 
of the petitioners were inserted’ in the 
list of touts, Nothing that we say is to 
be- taken as an expression of opinion upon 
our part that all or any of the persons 
who have obtained these Rulés are not 
toute, All that we say is that the inser- 
tion of their names in the list of touts 
was not made in accordance with pro- 
cedure laid down in s. 36 of the Legal 
Practitioners Act. Nothing that we say 
would prevent an enquiry being embarked 
upon under s. 36; but any such enquiry 
must proceed in accordance with the pro- 
visions of the Legal Practitioners Act. The 
learned District Magistrate upon’ whom 
notices of these Rules were served had 
said nothing in explanation or rebuttal 
of the statements made in the several 
petitions. Indeed, the District Magistrate : 
has gone so farastosay that in the case 
of two of the petitioners he had no remarks 
to make and in the other case that he 
has no cause to show against the Rule. 
In these circumstances in the case of 
each of the petitions the Rule must be 
made absolute. We make no order as to 
costs. j 


A Rule made absolute, B 
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. CALCUTTA HIGH COURT, 
CniMINAL Raviston No. 957 or 1928, 
December 19, 1928. 7 
t Present :—Mr. Justice Mukerjee 
and Mr. Justice Graham. 
SUKU RAM KOOH AND orHERS— 
AOCUSED —PRTITIONERS 
Versus 
KRISHNA DEB SARMA-—COMPLAINANT— 

- Sed OPPOSITE Parry, 

Criminal Procedure Code (Act V of 1898), ss. 247, 
408 (1)—Acquittal under s. 217—F'resh trial on same 
facts, competency of. : 

An acquittal under s. 247, Oriminal Procedure 
eum bars a further trial, under s. 403 (1) of the 
Code. e 

The word ‘tried’ ins. 403 (1), Criminal Procedure 
Code, does not necessarily import a trial on the merits 
but only ‘refers to the nature of the proceedings that 
were had, ' 

In re Guggilapu Peddaya (1), followed. 

Inre Dudekula Lal Sahib (2) Bishun Das Ghosh 
v. King-Emperor (3) and Kedar Nath Biswas v. 
Adhin Manji (3), referred to. . 


Oriminal revision against an order of 
the Bessions Judge ofthe Assam Valley 
Districts, dated the 23rd July, 1928, affirm- 
ing that of the Magistrate, Gauhati, dated 
the àrd July, 1928, 

Mr. Probodh Chandra Chatterjee, for the 
Petitioners. 

Mr. Manmotho Nath Roy (Jr), for the 
Opposite Party. 


- JUDGMENT. - 

Mukerji, J.—The whole question in 
this Rule is whether an acquittal under 
8. 247, Oriminal Procedure Code, is an 
acquittal which would bar a further trial 
under s 403, sub-s. (1), Criminal Procedure 
Code. The decision of this question turns 
upon the meaning of the word ‘tried’ as 
used in that sub-section. I am clearly of 
opinion that the word 'tried' ihere used 
does not necessarily import a decision of 
the case on the merits, but only refersto 
the nature of the proceedings that were 
had; or in other words, means that the 
proceedings in which the acquittal was 
passed were in the nature of a trial. I 
entirely agree with the view taken by 
the Madras High Oourt in the case of 
In re Guggilapu Peddaya (1) in which it 
has been pointed out that the non-men- 
tion of s. 247 in the explanation to s. 403 
is suggestive of this interpretation and 
that a contrary view would makes. 917 
illusory. Tbe authorities bearing on the 
question have been fully considered in 
tbe case of In re Dudekula Lal Sahib (2). 

(1) druide Cas. 253; 34 M. 253; 9 M. L., T. 93; 12 Cr. 

4 : 


iJ. AT. j 
(2) 45 Ind, Cas. 261: 40 M. 976; 33 M. L. J. 121; 22 
M. L. 9,69; 6 L, W. 175; 19 Cr. L, J. 501, 
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I am also of opinion that the cases of this 
Court, namely, Bishun Das Ghosh v. King- 
Emperor (3) and Kedar Nath Biswas v. 
Adhin Manji (4) though they do not direct- 
ly touch this question, lend ample support 
to this view. . 

I would, aceordingly, make the Rule 
absolute and quash the proceedings pend- 
ing against the petitioners, - i 

‘Graham, J.—I think the case. is 
clearly covered by the rule of autrefois 
acquit. It is plain from the complainant’s 
own statement that he was merely pre- 
senting before the Court the same com- 
plaint that he had formerly made and 
upon the same facte. The previous case 
having ended in acquittal the accused 
could not, so long as that order remained 
in force, be prosecuted againon the same 
set of facts, ` 

Whether the acquittal was under s. 247 
or under s. 253, Criminal Procedure Code, 
is immaterial because the accused had 
been “tried” within the meaning of the 
word in s, 403 (1), Oriminal Procedure 
Code, and the effect of the acquittal under 
8. 217 is to bar trial on the same facts, 

For these reasons I agree that the 
Rule should be made absolute, and the 
proceedings quashed. ' 


A. i . Rule made absolute, 
(3) 7 C. W. N. 493. 
(4) 7 C. W.N, 711, 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 294 oF 1928, 
August 3, 1928, 
Present:—Justice Sir Charu Ohunder 

~ Ghose, Kr., and Mr. Justice Jack. 
LATAFAT HOSSAIN BISWAS : 
AND OTHERS—-ACCUSED—APPELLANTS - 


versus 
EMPEROR—Oppostre PARTY, 
Evidence Act (I of 1872), s. 30, 114 ill. (b)— 
Evidence of approver—Corroboration by confession of 


‘co-accused—Corroboration of one tainted ‘piece of 


cvidence by another tuinted piece, 

It is improper to seek corroboration for ono tainted 
piece of evidence in another tainted piece of evi- 
dence, [p.176; cols, 1 & 2.] p 
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Tt is unsafe to base a conviction on the evidence 
of anapprover which is corroborated only by the 
confession of a co-accused. [p. 176, col, 2.] . 


Messrs. Mrityunjay Chatiopadhaya and 
Porimal Chandra Guha, for the Ap- 
pellants. : 


`- JUDGMENT.. 
C. C. Ghose, J.—In this case there 
are four appellants before us. Appellant 
No, 1, Latafat Hossain Biswas, has been 


convicted under s. 307 read with s, 34,- 


Indian Penal Code, and under s. 120-B 
Indian Penal Code, appellant No. 2, Engraj 
Sekh, has been convicted under s. 307 read 
with s. 34 and also under s. 120-B, 
Indian Penal ode; appellant No. 3, 
Khedarali Sekh, has been convicted under 
8. 3u7 read with s. 34, and appellant. 
No.4 Kaser Sekh has been convicted. 
under s, 120-B, Indian Penal Code. . 


The facts involved in this appeal, shortly 
stated, are as follows: Saferuddin Biswas 
and the accused, Latafat Hossain Biswas, 
are step-brothers, Their father Naimud- 
din died in 1327 B. 8. and they occupy 
his pucca house in village Gournagar, 
P.S. Meherpur. In 1332 B. S. they parti- 
tioned the house: and property. Latafat 
occupied the north part 
Safer thesouth part. Since then they 
have been on bad terms, There were 
quarrells over the partition of the house 
and the partition of the property, particu- 
larly certain Post Office Oash Certificates, 
left bythe father. Also  Latafat used to 
sing low songs insulting Safar’s wife, 
while Safer retaliated by singing simi- 
larly insulting songs about Latafat's wife 
and daughters. About 13th August last 
Safer was singing somesuch songs and 
playing on a harmonium which he had 
acquired from a creditor when Latafat 
threatened to shoot him. Safer reported 
this atthe thana.  Latafat's hate against 
his step brother became sd great that he 
decided to have him put out of the way 
altogether. So he called his halsana, 
Engraj, Abdul Gain and Alam Sardar, and 
offered them Rs. 150 between them if they 
would assist him in murdering Safer. On 
the night of' Sunday, Ist Aswin (18th 
September) Engraj, Kaser, Alam, Abdul 
Gain, Taherali met in Latafat'e baitakhana 
and Latafat proposed that they should 
kill Safer that night. He asked the 
others to wait and went out to watch Safer's 
movements, his intention being to catch 
him on his way from his baitakhana iuto 
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.to be abandoned 


of the house, © 
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his inner- house (andarbati). - Bafer, ` how- 
ever, went too quickly into his house and 
bolted the doors so that the attack had _ 
for that night. Next. 
night (Monday) Abdul Gain, Kaser, Engraj, 
Taherali,, Alam smet ‘again at Latafat’s 
baitakhana, Latafat told them that the 
work must be done that night positively 
and thatif there were any troublesome 
consequences he would spend money and 
save them. He then went out to see what 
Safer was doing and coming back reported 
that Safer was having supper with Magh- 
lal and Mansab and that they would not 
have long to wait. Presently Saferuddin, 
Mansab and Meghlal came out of Safer's 
house and satin his baitakhana. After a 
little Meghlal got up and saying it was 
time for him to be going home to bed 
took his departure. Presently the watchers 
heard Safersay to Mansab that he (Mansab) 
might also turn in (at the baitakhana) 
as he (Safer) was also going off to bed. 
Immediately  Latáfat, Kaser, Taherali, 
Engraj, Alam and Abdul Gainranto the 
door of Bafer's inner house. Atthe door, 
the approver Abdul Gain says he saw 
another man standing but in the darkness 
he did not recognise him, Meantime Safar 
came outofthe baitakhana with a lantern 
in one hand and an ink-well and some 
papers in the other. As soon as he had 
stepped inside the door of his inner com-. 
pound and was approaching the screen wall 
whichis just beyond it on the inside, 
Latafat and Khedarali came from inside 
and while Khedar ran: past him and took 
his stand by the door,. Latafat seized him 
clapping one handat the back of his head 
and the other over his mouth. Safer 


‘dropped the lantern, .the ink-well and 


papers on the ground andashe struggled 
and shouted the others seized him and 
threw him down, two of them seizing him 
by the legs. Latafat cut him twice on the 
neck with a hasua. Safer seized the 
hasua getting his hands, cut in the process 
but succeeded in wresting it from the 
grasp of his assailant. Possessed of this 
weapon he hacked at the two men." who 
were holding him down and then an- 


other man hit him on the head witha - 


lathi and he fell back, was assaulted again 
and became senseless, Before he threw 
the lantern doWn he had recognized by 
its light Latafat and Kedar among his. 
assailants. Presently he- came to as he 
lay with his head. down on the ground 
and perceived that somebody was holding 
a hand over his nostrils ; B0 he stepped 


e 
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breathing in order to make believe that 
there was no more life left in him. In 
“the -belief that he was dead his assailants 
left him there. Before that, while the 
attack was in progress, Mansab who was 
lying: . in the battakhana heard Safer's 
cries and went up to the door of the 
andarbati. It was closed; so he pushed it 
open and just then some body hit 


him with a lathi on the arm and side. 
So he rushed off in fear and began 


raising an outcry to rouse the neighbours... 


Meantime the injured Safer picked hiniself 


up and went outside to the village road 


near by groaning and trying to call for 
assistance. There, he was found by Mansab, 
Sabdal, Reajtulla, - Belat, the village 
chowkidar Eadali and other neighbours 
who had been roused by Mansab's shouts. 
Belat was sent to fetch Dr. Manmatha 
Nath Biswas from Dariapore about two 
miles off and first aid was rendered to 
Safer, some rags being clumsily tied round 
his bleeding wounds. 
he had just been attacked by some 5 or 
6 men, that among them he had recog- 
nized his step brother Latafat and Kedar 
and that he had caught hold ofa hasua 
and with it wounded two of his assailants: 
He was brought to the house of Mansab 
Biswas where presently the doctor arrived 
and dressed his wounds. 


On behalf of the appellants two con- 
tentions have been put forward before us 
first that the confession of the appellant 


Engraj should not have been admitted in . 


evidence under 8.30, Evidence Act, as it 


was not eelf-incriminatory ; and, secondly 


that the evidence against the appellants 


is that of the approver Abdul Gain and. 


the evidence of the approver, in the absence 
of independent evidence cannot be cor- 
roborated by the evidence of the confessing 
appellant Engraj. 


We have had placed before us the con- 
fession of the appellant Engraj. In our 
opinion so far as the charge of conspiracy 
under's. 120-B, Indian Penal Code, isconcern- 
ed, that confession was certainly self-incri- 
minatory,and, therefore, it was admissible in 
evidence under s. 30, Evidence Act. But hav- 
ing regard to the circumstances of this case 

where the evidence of the approver is 
principally on the questiorf of conspiracy 
and wheres that evidence is sought to be 
corroborated by the evidence of the confess- 
ing appellant Engraj it amounts to this 
that one tainted piece of evidence is 
sought to be correborated by another 
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tainted piece of evidence. That being so, 
the rule that has been laid down for 
observance in criminal trials, namely, that ` 
it would be unsafe to allow the conviction 
on a charge to remain where the circum- 
stances are such as are indicated above must 
be followed in this case, and, therefore, 
the result is that the conviction of the 
appellants lLatafat Hossain and Kaser 
Sekh, so far ass, 120-B is concerned, must 
be set aside. As regards Engraj, there 
is his own statement which, as indicated , 
above, was admissible in evidence under 
s. 30, Evidence Act, and there is no reason : 
why ‘he should not be convicted under s. 
120-B, Indian Penal Code. 


. As regards the conviction under s, 307 
read with s. 34, thereis a large body of 
evidence, namely, the evidence of Safer- 
uddin who received no less than 21 in- 
juries and of Mausab, Yasin and the Doctor 
Manmatha Nath Biswas, That evidence 
was placed before the Jury ina very fair 
manner and nothing that has been said 
in the course of argument before us can 
induce us to interfere in any way with 
the conviction under s. 307 read with s. 
34, Indian Penal Code. 


The result; therefore, is that the con- 
vietion under s. 120-B of the appellants 
Latafat Hossain and Kaser Sekh is set 
aside and the conviction of the appellants 
Latafat Hossain, Engraj and Khedarali 
under s. 307 read with s. 34, Indian Penal 
Code, is maintained intact, The appellant, 
Kaser Sekh, whose conviction under 8.120-B 
is set aside must be forthwith released 
from custody. 


Jack, J.—I agree. l 
A. Appeals partly allowed, 
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LAHORE HIGH COURT. 
First Orvin APPEAL No, 2379 or 1924. 
November 1, 1928. 

Present :—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Agha Haidar. 
Seth YUSAF ALI MAMOONJI HAKIMJI 
—~ PLAINTIFF —APPELLANT 


versus 

Seth ALIBHOY MAMOONJI HAKIMJI 

AND OTHEBS —DRgFENDANTS— RESPONDENTS, 

Construction of documents—Mode of construction, 

A deed must be read as a whole’in order to 
ascertain the true’ meaning ofthe several clauses and. 
the words of each clause should be so interpreted 
as to bring them in harmony with the other provisions 
of the deed, if that interpretation does no vidlence 
to the meaning of which they are susceptible and 
itis even competent to the Court to disregard the 
literal meaning of the words and give them an- 
other meaning if the words aresutfficiently flexible to 
bear that interpretation. [p. 178, col. 1.] 

Lord Hastings v. North-Eastern Ry. '1), followed. 

First appeal from a decree of the 
Senior Subordinate Judge, Rawalpindi, 
datai the let July; 1924, 

Messrs. Har Gopal and H. S. Roy, for the 
Appellant. | 

Massra. Aziz Ahmad and B. P, Khosla, for 
th» Respondents, , . 4 

- JUDGMENT.—This appeal arises out 
ofan action brought by one Seth Yusaf 
Ali, and the dispute in this Court has been 
narrowed down to the question whether he 
is entitled toa share in the estate of his 
mother Musammat Fatima Bai, The fol- 
lowing pedigree table explains the relation- 


ship of the persons concerned in this dis- , 





pute, . : i 
Seth Mamoonji Hakimjee = Musammat ae 
ai. 
f Nd m 
3 daughters Hasan Ali, 3 sons Seth Yusaf 
(defendants (who died (defendants Ali, 
Nos. 4to6) in 1916)= Nos. lto 3), (plaintifi.) 
. Musammat 
Khadija, 
(defendant No. 8) . ` 
Musammat Zohra, l A 


(defendant No. 7.) o 


It is common ground that Musammat 
Fatima Bai died in 1918, and that her 
estate consisted of a bungalow in the Rawal- 
pindi Cantonment and her share in the 
eatate of Hassan Ali who hal died on the 
6th of July, 1916. 

The contesting defendants, who are three 
sons of the lady, resist the suit on the 
ground that on the 23rd of May, 1917, more 
than a year before her death, she had 
gifted her entire estate to them: and that 
she did not, therefore, leave any property 


which could devolve upon her heirs, Now, 


12 
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the deed of gift, which is printed at pages 
67 to 69 of the paver-book, was undoubted- 
ly executed by Musammat Fatima Bai: and 
the evidence of the scribe Shiv Ram shows 
that she had given him instructions as to 
what wasto be written in the deed, and 
that the draft prepared in accordance with 
herinstructions was not only read out to 
her but approved by her. The testimony 
of Shiv Ram receives support from the evi- 
dence of her father Seth Adamji Sheikh 
Jewanji who attested the instrument and 
was present at the time of its registration. 
There is also satisfactory evidence to the 
effect that the whole of thé document was 
read over to her at the time of the registra- 
tion, and that she admitted its correct- 
ness, 


It appears that at the time of the execu- 
tion of the document: Musammat Fatima 
Bai was suffering from cough and the 
plaintiff has examined two medical men 
who have expressed their opinion that the 
prescriptions of the medicines used by her 
show that she was suffering from tubercu- 
larcough. It must, however, be remember- 
ed that the lady lived for nearly fourteen 
months after the execution of the deed of 
gift, and even if she was suffering from 
tuberculosis at that time, it does not 
follow that she was notin a fit mental con- 
dition to dispose ofher property. It is to 
be observed that by making this disposi- 
tion she excluded from participation in 
her estate not only the plaintiff, but also 
her three daughters and her father: and 
those four persons do not dispute either 
the genuineness or the validity of the gift, 
The reason why she gave the whole of her 
estate to herthree sons and excluded the 
fourth son is not far to seek, Her father 
and other witnesses depose to the fact 
that the plaintiff, who had separated from 
the family in 1912, was not on good terms 
with his mother; and that the donees served 
her in her old age. It was, therefore, only 
natural that she snould* gift her estate to 
the. sons who were living with her and 
showed filial affection towards her. 


The learned Counsel for the appellant 
invites our attention to the well-known rule. 
that a paraon dealing with a purdahnashin 
is bound to show affirmatively 
that she underStood the nature of the tran- 
saction and that she was a *ree agent. 
But, a3 pointed out above, there is suffi- 
cient.proof on the record that Musammat 
Fatima Bai fully. understood the - terms 
ofthe document and its effect, and that 
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there was good ground for giving the whole 
of the estate to her three sons. 

(Ihe estate of Musammat Fatima Bai 
consisted of a bungalow in the Rawalpindi 
Cantonment and her share in the estate 
of her deceased son Hassan Ali. Now, 
„according to the Shia School of the Muham- 
madan Law, which admittedly governed 
the distribution of the estate of Hassan 
Ali only three persons, namely, the widow 
the daughterand the mother, were entitl- 
ed to succeed to it, and the mother was en- 
titled to one-sixth share which was her fixed 
share, and also to 5-96ths share which she 
got under the doctrine of return. It is, 
however, contended that the deed of gift dis 
. ‘poses of the bungalow and only one-sixth 
share in the estate of Hassan Ali, and con- 
Bequently there was intestacy with respect 
to 5-96ths share in that estate. Now, the 
principle, on which an instrument of this 
description, should be construed is not 
open to any doubt. The rule is clear that 
the deed must be read a8a whole in order 
.fo ascertain the true meaning of several 
clauses, and that the words of each clause 
should be so interpreted as to bring them 
into harmony with the other provisions of 
ihe deed, if that interpretation does no 
violence to the meaning of which they are 
naturally susceptible. Indeed, it is com- 
petent to the Court to disregard the 
literal meaning of the words and give 
them another meaning if the words are 
sufficiently flexible to bear that interpreta- 
tion, Lord Hastings v. North Eastern Ry., 
(1), The duty of the Court is to find out 
the intention of the executant from the 
language used by him, but parol evidence 
to’ vary the contents of the document 
cannot be admitted. The person who 
drafted the document in question was 
evidently under the impression that Musam- 
mat. Fatima Bai was entitled only to one- 
sixth share in the estate of her deceased son, 
and he consequently used the following 
language in describing that portion of the 
property. 

" "Beth Hassan Ali, my son, died on the 6th 
of July, 1916. “Ihave got one-cixth share 
in the entire moveable and immoveable 
property belonging to him according to 
the “Muhammadan Law governing the 
Shiasect", Consequently this share along 
with the house in the Oantonment, was 
given by* her to her three sons. Now 
it is clear that she intended to gift the 
whole of her estate, and it was due to the 


1; (1) (1900) A. O. 260; 69 L. J. Oh, 516; 82L, T, 429; 
36 T. I R. 323. i ; 82 L, T. 429; 
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mistake ofher adviserthat only one-sixth 


. share in the property of Hasan Ali was 


mentioned in the operative part of the 
document. There was absolutely no reason 
for assuming that,while she gifted óne-sixth 
share to her sons, she intended that the 
remaining small fraction, namely 5-96ths 
should remain undisposed of and go to 
her heirs according to the law of intestate 
succession. Uponan examination of the 
language of the whole of the document 
we have no hesitation in endorsing the 
conclusion of the trial Judge that the 
donees: are entitled to the whole of the 
estate which belonged to their mother. ` 
` It appears that the estate of Hassan Ali 
consisted, inter alia, of a share in a part- 
nership business, and the partnership was 
dissolved owing to his death in July, 1916. 
The amended plaint claiming his share 


‘in that estate was not, however, filed by 


the plaintiff until the Ist of March, 1923, 
and the claim for the recovery of the assets 
in the partnership concern devolving on 
Musammat Fatima Bai would be governed 
by the three.years’ rule prescribed by 
Art. 108 of the Limitation Act. The 
learned Counsel for the appellant, however, 
contends that that claim is governed by 
the six years’ rule: as contained in Art, 
120. . But even if we accept that conten- 
tion, the suit is equally barred by time. It - 
is however, unnecessary to pronounce any 
final opinion on the question, because as 
stated above the plaintiff's suit must fail 
on the short ground that Musammat 
Fatima Bai had gifted the whole of her 
estate to her three sons and that the plain- 
tiff is not entitled to any share therein. 

- We accordingly affirm the decree of the 


Subordinate Judge -and dismiss the 
appeal with costs. ^ 7 AE. 
E. L. Appeal dismissed. 


= ——— 
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LAHORE HIGH COURT. 
MiscgLLANxoUus First Civin APPEAL No. 1304 
- oF 1928, 

"December 20, 1928. 
Present:—Mr. Justice Dalip Singh. 
ADU—Svri1y—APPELLANT 
* versus . 

Fiem HARDEV SAHAI OHURANJI LAL . 
‘THROUGH BHIKAM CHAND DECREE- 
HoLDER AND BHOJA PRINCIPAL - 
JuDGMENT-DEBTOR— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. KAT, r. 40 
- Surety bond--Execution proceedings consigned tg 
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record room on judgment-debtor applying for insolvency 
—Surety’s liability, termination of. 3 

A person furnished security under O. XLI, r. 10 
(3), Civil Procedure Code, for the appearance of 
a judgment-debtor. The judgment-debtor filed an 
application for insolvency and the records of the 
execution proceedings were consigned to the record 
room. The application was dismissed and the 
décree-holder made a fresh application for execu- 
tion. The surety contended that his liability had 
ceased when the prior -execution 
consigned to the record room : 

Held, that the second application for execution 
was only a continuation of the preceding one 
which had not been terminated by any final order: 
and the surety was liable. 


Miscellaneous first appeal from an. 
order of the Senior Subordinate Judge, 
Ferozepore, dated the 17th February, 1928- 
27th March, 1928, 5 

Mr. S. C . Chatterji, for the Appellant. 

Lala Jagan Nath Aggarwal and Lala 
Hem Raj Mahajan, for the Respondents. 

JUDGMENT.—tThe relevant facts in 
this appeal are that the judgment-debtor 
was arrested on the 2nd November, 1926, 
in execution of a decree dated the 13th 
October, 1925. He was released on 3rd 
November, 1926, on the present appel- 
lant furnishing surety for his appearance. 
The order evidently was under O. XXI, 
r. 40, sub-cl (3) of the Civil Pro- 
cedure Code. On two subsequent hearing 
the judgment-debtor was present and, on 
the 16th March, 1927, the judgment-debtor 
filed an application for insolvency. There- 
upon, on the statement of the decree- 
holder or the judgment-debtor (it is not 
clear which) the execution proceedings 
were consigned tothe record room. On 
10th November, 1927, a second application 
for execution was put in against the judg- 
ment-debtor, on the ground that his insol- 
vency application had failed. Notice issued 
to thesurety for 5th December, 1927. On 
that date the surety asked for time to 
produce the judgment-debtor. The case 
was adjourned to 16th January, 1928, 
and the judgment-detor was again 
absent, but “a medical *eertificate ‘dated 
the 15th January, 1928, was put “in 
toaccount for his absence. The case was 
again adjourned to 17th February, 1928, 
and the. judgment-debtor was again not 
produced. Thereupon the surety was 
directed to pay the money or go to Jail 
or furnish security. Thecase was adjourn- 
ed to 17th February 1928. On 20ih 
February,1928 fhe judgment debtor applied 
that he was present and proceedings might 
be taken against him and urged that he 
had been ill on the 17th February, 1928. 
On 27th March, 1928, a review of the erder 


proceedings were 
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of 17th February, 1928, was put in. The 
Court rejected the review and this appeal 


‘is taken both from the order of the 


17th February, 1928, and from the order 
dated the 27th March, 1928. ; 

Three objections were.-taken in the ap- 
plieation for review of 27th March 
1928. 

1. As to stamp. 

2. As to theterms of the surety bond, 
and o : 
3. That. as the execution proceedings 
had been sent to the record room the 
liability of the surety had ceased. 


-The first two have not been proved be- 
fore me and the only point that remains 
to be considered is whether on the execu- 
tion proceedings being consigned to the. 
record room in the circumstances detailed 
above the liability of the surety ceases, 


Counsel for the appellant has relied on: - " 


Lalji Sahoy v. Odoya Sunderi Mitra (1). 
Counsel-for the respondent has relied on, 
Chhattar Singh v. Kamal Singh (2) a 
Full Bench ruling Qumar-ud-Din Ahmad: 
v. Jawahir Lal (3) a Privy Oouncil ruling 
Ajodhya Nath v. Srinath Chandra (4) and 
Mul Chand v. Muhammad (5) and also on 
Sundara Reddi v. Varadharaja Pillai (6), 
Ajitulla Sarkar v. Nandoor Mahammad (7), 
Nagier v. Krishna Chettiar (8) where Lalji. 
Sahoy v. Odoya Sunderi Mitra (1) was either 
distinguished or not followed. The conten- 
tion in brief of Counsel for the respondent 
is that the second application for -execu- 
tion was really, an application for revival 
of the old execution proceedings which had 
never been properly terminated by a judicial 
decision. The authorities he has cited are 
in his favour and, -whatever might have 
been my view if the matter was..res in: 
tegra, I cannot, in view of all these authori- 
ties eonsider the matter any longer open 
to dispute. = 

I, therefore, dismiss the appeal with 
costs, holding that the, present application ` 


(1) 14 O. 757. 
(2) 100 Ind. Cas. 692; 49 A. 276; 25 A. L. J..201; A, 
I R. 1927 All. 16 (F. B.). : 
(3) 27 A. 334; 32 I. A. 102; 2 A. L.J. 397; 8 Bar, 
P. G. J. 810; 10. L. J. 3881; 9 C. W. N, 601; 15 M. L 
J.258; 7 Bom. L. R. 433(P. C). - v 
(4) 68 Ind. Cas. 907; 26 O. W. N. 338; 35 C. L. J. 


81. - 
(5) 2 Ind. Cas. 76; 45 P. R. 1909; 68 P. W. R: 1909; 
66 P. L. R. 1909 T i WA V 

(6) 34 Ind. Cas. 407; (1916) 2 M. W. N. 273. 

(7) 43 Ind. Cas. 464; 22 O. W. N.919. ~. 

8) 75Ind, Cas, 830; (1923) M, W. N. 170; ALB, 
1954 Mad. 241. : s e d 
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Zor execution was only a continuation of 
the preceding application which had never 
baen terminated by any final order. 

: Appeal dismissed, 


L EN 


Cumt mac, — 


- LAHORE HIGH COURT. 
. ORIMINAL Revision Partition No. 568 
: . OF 1928. 

June 8, 1998. 
Presént:—Justice Sir Alan Broadway, Kr. 
GANESH DAS—AcogsgD—PRTITIONER 

versus < 
. EMPEROR—Opposrts Party. 
Penal Code (Act XLV of 1860) s. 159 —Affray, 


definition of-—Merely quarrelling without exchange of 
blows, whether affray. ; 

The offence of affray as defined in s; 159, Penal 
Code, postulates the commission ofa definite assault 
or breach ofthe peace. ere quarrelling 'in a street 
over money matters without exchange. of blows is 
not sufficient to attract the application of the section, 

Oriminal revision petition from an order 
ofthe Sessions Judge, Lahore, dated the 


28th February, 1928. 
Mr. Hakumat Rai, for the Petitioner. 


JUDGMENT.—One Ganesh Das, son ` 


of Devi Ditta Mal Khatri of Lahore city, 
has been convicted, ata summary trial, of 
an offence under s. 160, Indian Penal Code, 
and sentenced to a fine of Rs, 30. The 
record being summary ie necessarily meagre 
but, in my judgment, such as itis, it does 
not warrant the conclusions arrivedat. An 
"affray" is defined in s. 159, Indian Penal 
Code, in the following terms : 

When two or more persons by fighting 
ina public place disturb the public peace, 
they are said to commit an affray and s. 160 
prescribes the punishment for the commis- 
sion of an affray. In my judgment the 
Section postulates the commission ofa 
definite assault or breach of the peace. 
The record of the evidence in this case 
shows . that Ganesh Das was “having a 
quarrel” with one of his debtors. No 
witness says that any blows were exchang- 
ed, and the finding of the Magistrate is 
that Ganesh Das and Karam Chand 
were. quarrelling in the publicstreet over 
money matters and that but for Police 
intervention there was danger of breach 
‘of peace. Whatever offence Ganesh 
Das may have committed, it is not one 
within the purview ofs. 160, Indian Penal 
Oode. oe m 

I, therefore, accept this petition, set aside 
the conviction and sentence and direct 
that the fine, if paid, be refunded. 

BB Petition accepted, 
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LAHORE HIGH COURT. 
“First Orrvir APPBAL No. 1313 or 
4 1925. 
n December 12, 1928. 
Present :—Sir Shadi Lal, Kr., Ohief Justice, 
: . and Mr. Justice Bhide. 
GHULAM ABBAS and anorugr, DEFEND- 
Pvt . ANTS—APPELLANTS i 
. . versus . =o, 
SULTAN SHAH-—PriaiNTIFF—RESPONDENT, 
` Practice—Party to suit summoned as witness—- 
Failure, to appear, condemnation of. i 
The practice of Advocates omitting to call their- 
own clients as witnesses in support of their case 
is a vicious one, unworthy of a high-toned or reput- 
able system of advocacy. [p. 182, col. 1.] 
Observations in Lal Kunwar v. Chiranji Lal (1), 
referred to. g 
First appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the 24th 
February, 1925. 
Messrs, Zafrulla Khan 
Ahmad, for the Appellants. 


Dr. Muhammad Alam and Mr. Mukand . 


and Bashir 


- Lal Puri, for the Respondent. 


JUDGMENT.—0n the 4th of October, 
1922, the defendants, Nur Zamam Shah and 
Ghulam Abbas, executed a pro-note for Rs. 
7,000 in favour of the plaintiff, Sultan Shah. 
It is common ground that they paid 
Rs. 1,500 to the plaintiff in part payment of 
the debt ; and the latter, after giving credit 
to the debtors for that amount, brought the 
present action for the recovery of Rs. 5,500 
the balance of the money due to him. "Thé 
defendants raised an inconsistent defence. 
On the one hand, they pleaded that the 
pro note was without consideration ; on the 
other hand, they asserted the payment of 
asum.of Rs. 4,800 in addition to Rs. 1,500 
admittedly paid by them, to the plantiff. 
Two issues arose out of this defence, namely, 
whether the pro-note was without consider- 
ation, and whether the defendants had paid 
Rs. 4,5800 to the plaintiff; and the onus of 
proving these issues was placed upon the 
defendants. They, however, failed to pro- 
duce any evidente to sustain their defence, 
with the result that the trial Judge granted 
a decree for Rs. 5,500 to the plaintiff. 

Against that decree the defendants have 
preferred this appeal, and their Counsel had 
addressed us only on the question of whe- 
ther the case should be remanded to the 
trial Court jn order to give them another 
opportunity of producing evidence to prove 
the issues, the onus of which was rightly 
placed upon them. That they are not en- 
titled to any such indulgence will be clear 
from the following history of the proceed- 
ings in the lower Court. i i 


116 I. 0, 1929 


The suit was brought on the 2nd of J uly, 
1924, and the defendants were summoned 
to appear before the Court on the 97th of 
August, 1924, and to file their written 
statement. On that date there was no 
appearance by either of the defendents, 
Nur Zamam Sheh absented himself inspite 
of the service of the summons having been 
effected upon him, and his co-defendant 
had not been served with the summons. 
The trial Judge then adjourned the. case 
tothe i*th of November, 1924, on which 
date Nur Zamam Shah was again absent, 
buton behalfof Ghulam Abbasa Pleader 
appeared and filed a written statement rais- 
ing the defence set out above. He also pro- 
duced a receipt for Rs 4,800 purporting to 
bear the signature of the plaintiff. Iu 
order to ascertain thefacts relating to the 
pro-note and also with respect to the genu- 
ineness or otherwise of the receipt, it was 
necessary to examine the defendants betore 
framing the issues. 
accordingly adjourned the case again and 
directed the parties 
on the 16th of January, 1925, when the 


statements of the parties were to be record- | 


əd. On the latter date the plaintiff made a 
statement in which he characterised the 
receipt to be & forgery, but the defendants 
again absented themselves, The Oourt 
then passed the following order: — 

“ Trom the statement of the plaintiff it 
is clear that he wants the defendants’ per- 
sonal attendance. The parties were directed 
to appear. But the defendants did not put 
inan appearanse. The plaintiff says that 
Ghulam Abbas, defendant, is present out- 
side, but he does not come in. This is a 
matter in which itis necessary that some 
respectable person should state whether the 
receipt D-1 was forged or not. The case 
has been put off without any cause. Defend- 
ants should pay Rs. 10 as costs. The case 
should come off on the 7th February, 1925. 
The parties should appear personally.” 

On the 7th of February, b925, Nur Zamam 
Shah appeared and, while denying fhe 
consideration for the pro-note, he expressed 
his ignorance “Te 
by Ghulam Abbas and his inability to say 
whether the signature affixed thereto was 
that of the plaintiff, though the latter is his 
own son, Itis, however, significant that 
Ghulam Abbas, who alone was responsible 
for the productfon of the receipt in ques- 
tion, again absented himself from the Court. 
On that date issues were struck,one as to 
the pro-note being without consideration, 
and the other as to the payment of Ra. 4,800 


GHULAM ABBAS v, SULTAN SHAH. 


The Subordinate Judge . 


to appear before him - 


2 


about the receipt produced - 


- bility regarding 


. 
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e 
by the defendants to the plaintiff ; and tha 
defendants were required to prove both tha 
issues. The learned Judge then fixed the 
94th of February, 1925, for the trial of tha 
case ; and he enjoined upon the parties the 
duty of producing the whole of their evi- 
dence on that date, by making the follow- 
ing order :— 

1: Proof and disproof should be produced 
on the 24th February, 1925. It is to be re- 
gretted that no body undertakes responsi- 
D-1 (receipt). Diet money 
and process-fee should be paid within two 
days. Service should be got effected by 
taking summonses by hang. No further 
opportunity shall be given." 

The defendants, however, did not show 
any promptness in depositing the process- 
fəs and the diet money and, on the llth 
of February, 1925, the learned J udge consi- 
dered it necessary to make it clear that the 


` witnesses sould be summoned “on the res- 


ponsibility of the defendants”. 

The defendants took no notice of the 
directions repeatedly given to them by the 
trial Judge, andon the 24th of February, 
1925, they not only absented themselves 
again from the Court, but produced not a 
single witness in support of their defence. 
In view ofthe obstructive attitude adopted 
by them, the learned Judge recorded the 
following order, reciting briefly what had 
happened on that date :— 

6 Mr, Sawhny, for the plaintiff, and Mr. 
Abdur Rahim, for the defendants, with 
special agent are present. It is to be re- 
gretted that the defendants did not produce 
witnaeses as it was expected and as pointed 
by the plaintiff on the last date of hearing. 
If is stated that one defendant, namely, 
Mian Ghulam Abbas, is M. L. A, and he 
cannot give necessary help. But I see that 
his special agent is present, and he could 
get service effected. Order, dated the 7th 
February, 1925, is clear. The plaintiff has 
not to produce any evidence. Order will 
be announced at the rising time of the 
Court." s 


After waiting for the defendants and 


their witnesses until the rising of the Court, 


the Subordinate Judge decided the case on 
the material before him and delivered judg- 
ment in favour of the plaintiff. - 

This survey of the proceedings taken on 
the various datgs leaves no doubt that the 
defendants were not prepared to enter the 
witness-box and deposeto the cifcumstances 
under which they executed the pro-note 
without receiving, as they alleged, con- 
sideration for it, Nor was Ghulam Abbas 


. 
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who produced the receipt for Rs. 4,800'pre- 
pared to give evidence as to how the decu- 
ment, the genuineness of which was openly 
impeached by the Plaintiff, was executed 
by the latter. Itisurged on behalf of the 
defendants that their witnesses could not 
appear onthe 24th of February, 1925, be- 
cause they had not been Served; but the 
defendants had only themselves to blame 
for the failure to serve the witnesses. It is 
impossible to believe that, if they had 
helped the process-server, as they were re- 


quired to do by the order of ihe Court, - - 


none of the witnesses would have been 
served, more especially when some of them 
were their own friends or servants and 
resided in their own village. Moreover, the 
application made by them shows that, while 
asking the Court to summon certain wit- 
nesses mentioned therein, they distinctly 
stated that they themselves would bring 
two witnesses with them, and it was for this 
reason that summonses were not issued to 
those two witnesses. No reason has been 
given why they were not produced, and 
why the defendants, who were cognizant of 
all the facts to be proved by them, did not 
go into the witness-box and give evidence 
to support. their defence. It is suggested 
by the learned Counsel for the plaintiff that 
the defendants having produced a forged 
document did not wish to implicate them- 
selves any further by making perjured 
Statements, and it was for this reason that 
in spite of repeated directions by the Court, 
they failed to enter the witness-box and 
face the ordeal of eros&-examination. Their 
failure to appear as witnesses to sustain 
their own case, and so helpin the discharge 
of the burden of proof that rested upon 
them cannot be too severely condemned. 
In Lal Kunwar v. : Chiranji Lal, (1) their 
Lordships of the Privy Oouncil have con- 
demned the practice of Advocates omitting 
to call their own client as a witness in sup- 
port of his case. “It is a vicious practice ” 
observe their Lordships, “ unworthy of a 
high-toned or reputable system of advocacy. 
It must embarrass and perplex judicial 
investigation, and, it is to be feared too 
often enables fraud, falsehood or chicane to 
baffle justice ". 


There can be little doubt that the defend- 
ants have persisted in defying the orders 
passed by the trial Judge, ami that no liti- 
gant can be allowed to abuse the procesg 


(I) 5 Ind. Cas. 549; 32 A. 104; 14 O. W,N. 285; 11 
O. L. J. 172; 7 M. L.T. 57; (1910) M. W.N 8 12 
Bom. L, R. 244; 20M. L. J, 182; 37 1, À.1 (P. 0) 
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of the Court. They have been treated with 
considerable indulgence, and we ‘see no - 
reason whatsoever forremanding the case 
for fresh trial. 
We aecordingly dismiss the appeal with 
costs. : 
R. L. Appeal dismissed. 


— 


LAHORE HIGH COURT. 
Szconp Oivin, Appzan No 2757 or 1927. 
June 22, 1928, 

Present:—Sir Shadi Lal, Kr., Ohief J ustice, 
and Mr. Justice Dalip Singh. 
KRISHNA KISHORE--DzrFENDANT— 
APPELLANT 
versus 
HEM RAJ AND OTHERS—PLAINTIEFS AND 
DEFENDANTs—RRSPONDENTS. 

Hindu Law~Joint family—Money decree against 
father—Liability of joint family property fer 


- tis satisfaction—Mortgage decree providing for re- 


covery. 
Itis settled law that the sons of a Hindu father 
are bound to discharge their father's debts and the 
whole of the joint family property may be sold in 
execution of a money decree against tho father. [p. 
183, col. 1.] 
here à mortgage decree ~provides for the 
recovery of the balance of money due from 
the mortgagors if the mortgaged property is in- 
sufficient to discharge the decretal amount, 
there is a declaration that a debt is due from the 
defendants to the mortgagee. [p. 183, col. 2.] . 


‘Second appeal from a decree of the Addi- 
tional District Judge, Lahore, dated the 
22nd August, 1927, 

Messrs. Fakir Chand and Parkash 
Chandra, for the Appellant. 

Lala Durga Das, for the Respondents. 

JUDGMENT, 

Dalip Singh, J.—In this case Thakar 
Das and Nathu Mal, sons of Badri Mal; 
mortgaged a house and agricultural land 
to defendant No. 3, Diwan Krishan Kishore, 
on 10th June, 192), for a sum of Rs. 7,000. 
Defendant No, 3 obtained a preliminary- 
decree on 7th March, 1924, for sale of the - 
mortgage properties and for recovery of. 
any balance due from the mortgagors 
personally if the sale proceeds were. 
insufficient to satisfy the mortgage amount. 
It may be observed here that the mortgage 
contained a clausefor personal liability ofthe 
mortgagors and the plaint also contained 
& prayer for a personal decree against 
the morigagors. The decree was in the 


"usual form under O. XXXIV for gale. 'The 


decree was made final on 23rd December 
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1924, though it seems that no formal 
decree sheet was drawn up. i 

The plaintiffs are the minor sons 
of Thakar Das and Nathu Mal, who are ` 
_impleaded as defendants Nos. 1 and 2. The 
plaintiffs sue for a declaration that the 
mortgage was not for any family benefit, or 
for any antecedent debt, and that the decree 
obtained by defendant No. 3 for sale of the 
mortgaged property is not binding on 
them, aud they ask for a perpetual 
injunction restraining defendant No. 3 from 
executing his decree against the properties. 
The plaintiffs claim to be members 0 
a joint Hindu family with defendants 
Nos. 1 and 2, and allege that the properties 
mortgaged belong to the joint Hindu 
family. Various defences were raised by 
defendant No.3 which are all concluded by 
findings of facts and which are not 
. contested before us. It was held by the 
trial Court that the plaintiffs are members 
of a joint Hindu family along with defend- 
ants Nos. 1 and 2, thatthe land in suit was 
the property of the' joint Hindu family 
and that the mortgage in suit was not 
executed for valid necessity or to pay 
any antecedent debt, or for the family 
benefit, but that the debt was not incurred 
for any illegal or immoral purpose. Upon: 
these findings the trial Court held that the 
properties were liable to be sold in execution 
on the authority of Gauri Shankar v. Jang 
Bahadur Singh (1) and Gajadhar Pande v. 
Jadubir Pande (2). ` NT 

On appeal the learned Additional Dis- 
trict Judge held that the plaintifis were 
entitled to challenge the mortgage decree 
obtained by defendant No. 3 against defend- 
ants Nos. land 2,and that on the findings 
of facts the mortgage did not bind the 
plaintifs, and he, therefore, 
plaintiffs a decree against defendant No. 2 
for the declaration and, the injunction 
sought for. Defendant No. 3 has come in: 
second appeal. : i 

Now it is settled law that an aliena- 
tion made without valid” necessity is not 
binding on the members of the joint 
Hindu family. It is also settled law that 
the sons ofa Hindu father are bound to 
discharge their father’s debts and that 
the whole of the joint family property 


may be sold in execution of a decree 
obtained against the father, .The point 
is perfectly alear as regards a money 


(1) T9 Ind. Cas. 1008; A. I. R. 1924 Oudh 394; 10 
o`% A.D.R. 49; 11 O. L.J. 246; 27 O. C. 121. 

(2) 85 Ind. Cas. 31,47 A. 192; 22 A. L. J. 980; L. 
B. 5. A. 180 Civ; A, I, R, 1925 All, 180; 


gave the: 


-JANO 9. DIN MUHAMMAD, E . 183 


decreb, The only point, therefore, tha ' 
arises in this case is whether any distinct 
tion can be drawn between a mortgage: 
decree and a money decree. It is gan 

that if a decree money had been obtained 
the suit of the plaintiffs would have 
failed. Now. in the circumstances of this 

case, as has been pointed out, the decree: 
does provide for the recovery of the balance 

of the money due from the mortgagors: 
if the mortgaged property is insufficient 

to discharge the decretal amount. 16 

seems to me, therefore, that in a mortgage 

decree of this kind there is a declaration 
that a debt is due from the defendants: 
to the mortgagee. In Hindu Law all that” 
is necessary is that there should be a 

debt due from the father, and the fact- 
that a debt is due is explicit in the 

mortgage decree obtained. I would, there- 
fore, dimiss the plainfiffe’ suit with costs 
throughout. 

Shadi Lal, C. J.—I concur. The ap- 
peal is accepted and the suit brought by 
the plaintiffs is dismissed with costs, n 

R. L, Appeal accepted. 


a 
LAHORE HIGH COURT. 
Second Orvin APPEAL No. 2700 oF 1926. 
December 7, 1928. 
`- Present :—Mr. Justice Bhide. 
Musammat J ANO AND ANOTRER— DEFENDANTS 
—APPELLANTS 
versus 
DIN MUHAMMAD AND ANOTHER— PLAINTIFFS 
—RESPONDENTS. 

Custom—Succession—Daughter predeceased—Daugh- 
ter's son, right of. . 

Qustom does not exclude a daughter's son from’ 
inheritance on the ground of his mother having pre- 
deceased her father or mother. 

A daughter's grandson in this respect is on the 
same footing with a daughter's son. 

Gobinda v. Nandu (1) and Chambeli v. Bishna (2), 
followed. 

Second appeal from* a deeree of the 
Additional District J udge, Lahore; dated 
the 31st December, 1925, reversing that of ` 
the Subordinate Judge, Second - Class, 
Lahore, dated the 16th May, 1924. 

Mr. Muhammad Amin, for the Appel- 
lants. . s 

Mr. Mahesh Was, for the Respondents. 

. Jd UDGMENT.—The facts of this case 
have been set forth in my judgment which 
was passed ex parte onfthe 13th March, 1928, 
Therespondents subsequent] yapplied for the 


184 B 4 


Betting aside of the ex parte judgment and 
decree on the ground that they were not 
duly served. It appeared that there had 
heen a mistake in the office in assuming 
: that the respondents were represented by 
& certain Counsel and the ex parte decree 
- was, therefore, set aside and the appeal was 

re-heard, . 

The sole point for decision in the case 
was whether the plaintiffs, who are nephews 
of one Qaim Din, had any locus standi to 
challenge a gift made by Musammat Jano 
in favour of Muhammad Hussain, the gon of 
her deceased husband's daughter. Accord- 
ing to the Customary Law of the Lahore 
District the daughter was entitled to succeed 
in preference to the plaintiffs and this fact 
was not disputed on behalf of the respond- 
ents. It was, however, urged on their 
behalf that daughter's sons are not entitled 
to succeed except when the daughter 
herself has first succeeded to the property 
in question. -Reliance was placed on 
para. 23 of Rattigan's Digest of Oustomary 
Law. ltis stated therein that a daughter's 
son is not recognised as an heir of his 
maternal grandfather except in succession 
to his mother. This remark was considered 
in a Division Bench ruling of this Oourt 
which is reported as Gobinda v. Nandu (1). 
It was held-therein that whatever the exact 
meaning of the rémark may be there is no 
good reason for holding that custom 
excludes a daughter's son from inheritance 


on the ground of his mother having pre- - 


deceased her father or mother, This ruling 
was subsequently followed by another 
Division Bench of this Court in Chambeli v, 
Bishna (2). I find further that there is an 
instance of a predeceased daughter's son 
succeeding given among the instances 
under question No. 65 in the Oustomary 
Law of the Lahore District 
instance under (c) at page 38 of the append- 
ix). I, therefore, hold that Muhammad 
Hussain as daughter’s son was entitled to 
Succeed to the Property in dispute in 


preference to the phaintffe according to the’ 


custom governing the parties, 

The next point urged on behalf of the 
respondents was that Muhammad Hussain 
is now dead and his son is contesting the 
suit. But I seeno reason for holding that 
the position of daughter's grandson ig 
different from that of a da hter's son in 
this respect, No authority was cited to show 
that a daughéer’s grandson is not entitled 


(1) 74 Ind. Gas. 644; 5 Lah, 450; A.I. R, 1922 Lah. 
7. 
(2) 78 Ind, Oas: 778; 
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to inherit in the circumstances of the 
present case. Moreover, it appears from the 
judgment of the trial Court that there are 
other brothers of Muhammad Hussain 
living and they at any rate, would be 
entitled to succeed to the property in 
dispute according to the custom stated 
above. This fact was not disputed on behalf 
of the respondents. I, therefore, hold that 
plaintiffs have no locus standi to maintain 
the present suit, 

= I accept the appeal, setaside the decree 
of the learned District Judge and dismiss 
the plaintiffs’ suit with costs throughout, 


R. L. Appeal accepted, 


—— 


LAHORE HIGH COURT, 
SgoonpD Orvin APPRAL No. 94 or 1929, 

March 11, 1929, ` E 

Present:—Mr. Justice J. ai Lal. 
BOORA MAL-—PLAINTIFF— APPALLANT 


Civil Procedure Code (Act V of 1908), 0. TII, r. 4as 
amended by Civil Procedure Code (Second Amendment) 


sentation of the appeal in the light of Statutory 
[p. 185, 


Where a power-of-attorney is filed in Court by 
mistake before it has been duly signed by the 
party, the Court may allow the party to sign the 
same duly. [p. 185, col. 2; p. 186, col; 1.] 


` Second appeal ə from a decree of the 
District Judge, Sialkot, dated the llth 
December, 1928, affirming that of the 
Senior Sub.J udge, Sialkot, dated the 15th 
June, 1928. 
i Lala Mool Chand, R. S., for the Appel- 
ant. 3 : 

Mr. Mehr Chand Mahajan, for the Res- 
pondent. s ; 

JUDGMEN'T.—Bura Mis suit hav- 
ing been dismissed by the Senior Sub- 
Judge of Sialkot an appeal was presented 
Tom the decree dismissing the suit in the. 
Oourt of the District J udge of Sialkot, 


Coi. 
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This appeal was presented by Lala Ganga 
Ram Advocate who had appeared on behalf 
of Bura Mal in the trial Court also and 
had obtained a power-of-attorney from 
the plaintiff. It, however, appears that 
in the  power-of-attorney, which was 
signed by Bura Mal and which was present- 
ed in the trial Oourt a sentence authoris- 
ing the Advocate to represent the plaint- 
iff in the Appellate Court had been struck 
out. A fresh power-of attorney was filed 
with the memorandum of appeal. It, how- 
ever, transpired that neither the power-of- 
attorney nor the memorandum of appeal 
were signed by the appellant, They were 
both signed by Lala Ganga Ram. 

The power-of-attorney is on a printed 
form and there is a space for the signature 
of the person granting it, but no signature 
exists there, Along withthe memorandum 
of appeal certain miscellaneous applica- 
tions were filed which also were not signed 
by the appellant Bura Mal. 

These applications were heard on the 
91st July, 1926, and it appears from the 
record that Lala Gangs Ram with his 
client Bura Mal appeared in Court in sup- 
port of these applications, When on a sub- 
sequent date the appeal came up for 
hearing before the learned District -Judge 
an objection was taken on behalf of the 
respondent that the. appeal had not been 
properly presented as Lala Ganga Ram was 
not competent to present if without a- 
duly executed power-of-attorney from the 
appellant. This objection the loarned 
District Judge has allowed and consequent- 
ly the appeal has been dismissed. The 
learned Judge declined to accede to the 
appellant's prayer, made as a last resort 
to permit him to either file a fresh power- 
of-attorney or to sign the previously filed 
power-of-attorney. It isnot clear from his 
judgment whether he refused to exercise 
the discretion vested in him in this respect 
ona consideration of the circumstances of 
this case or whether he held that -he had 
no discretion in the matter, Both viewa 
are possible from the manner in which he 
has discussed this question. 

On this appeal Mr, Mool Ohand for the 
appellant contends that the power-of-at- 
torney in favour of Lala Ganga Ram was 
sufficient in law to enable him to present 
the appeal and in support of ¢his conten- 
tion he relies upon the amendment made 
tethe O. III, r, 4 of the Civil Proce- 
dure Code, by means of the Coda of Oivil 
- Procedure (second Amendment) Act 1926. 
Sub-rule 3 of s, 2 of that Act provides that 
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for the purposes of sub-r. 2 
appeal from any decree or order in the 
suit...shall be deemed to be proceedings in 
the suit. Sub-rule 2 is to the effect that 
every &ppointment shall be deemed to be 
in force............... until all proceedings in 
the suit are ended so far as regards the 
client. It is, therefore, obvious that if 
this Act applies to the present case the 
power-of-attorney filed by Lala Ganga Ram 
in the trial Court was sufficient authority 
to enable him to present the appeal. It is, 
however, contended by Mr. Mehr Chand 
Mahajan for the respondent that the Act 
does not apply because ihe  power-of- 
attorney had been granted to Lala Ganga 
Ram before it was passed though the appeal 
was filed when the Act was in force. 

The second contention is that the fact 
that the sentence in thesprinted form autho- 
rising Lala Ganga Ram to presentan appeal 
had been scored off clearly shows that the 


‘client had expressly prohibited the Advoc- 


ate from filling an appeal. Now’ whatever 
may be the reasons for scoring off this sen- 
tence from the power of-attorney, I am 
unable to hold that it amounted to an 
express provision in the power of-attorney 
taking away the power, if it otherwise 
existed, of the Advocate to present the 
appeal. All that I can hold is that the 
power io filean appeal was not expressly 
given to the Advocate. Of course if the 
Advocate had been expressly prohibited 
by the power-ofattorney to do certain 
acts he could not dosuch acts. This pro- 
position is not contested by Mr. Mool 
Chand, 

I am further of opinion that the power- 
of- attorney, given to the Advocate in the trial 
Court must be interpreted on the date of. 
the presentation of the appeal iu the 
light of the statutory provisions which 
were in force on such date and it is obvious 
that such provisions clearly enable an 
Advocate to file an appeal if he is authoris- 
ed to actin the trial Court. It follows from 
this apart from the omistion in the power- 
of-attorney filed with the memorandum of 
appeal that Lala Ganga Ram was competent 
to present the appeal by virtue of his former 
power-of-attorney. - A 

I am further of opinion that the omis- 
sion of the signature of the client in the 
present case wag merely an accidental omis- 
sion, a fact which is apparent from his 
appearance with the Counsel ôn the 2lat 
of July, 1928, before any objection on the 
score of the defect in the power-of-at- 
torney had been taken before the learned 
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District Judge and, therefore, that the 
learned Judge below should have exercised 
is diseretion by allowing the appellant 
td sign the power-of-attorney as prayed. 

On all the above grounds I hold that 
this appeal must succeed. The case will 
be sent back tothe learned District Judge 
with direction to proceed with the appeal 
in accordance with law, The appellant 
will be allowed by the learned Judge, if 
aprayer to that effect is made, to sign 
the power-of-attorney before the appeal 
is heard on its merits. These proceedings 
‘in this Court and in the Court below have 
been caused bythe negligence of the ap- 
pellant and I direct that he shall pay to 
the respondent the ,costs of this appeal 
and Rs. 64 costs in the Court of the Dis. 
trict Judge irrespective of the result of the 
appeal, . d 


R, L. Appeal accepted., 


` 


LAHORE HIGH COURT. 
SEcoNp Civin Appuat No. 1666 or 1928, 
December 4, 1928. 

Present :—Mr. Justice Addison, 
WAZURA-—DRFENDANT—APPELLANT 

~ versus 
BAKHSHI—Puarntirr—Musammat 
PREMON AND OTHERS—DEFENDANTS 
—Respo v DENTS. 

Regisiration Act (XVI of 1908), s. 17—Document 
surrendering widow's  estate—Registration —Admis- 
sibility of document for determining nature of pos- 
session —Practice—F'rame of suit—Suit for possession 
against auction-purchaser—Decree-holder, whether 


necessary party. 

An agreement surrendering widow's estate in im- 
moveable property worth Rs.100 or more is com- 
pulgorily registrable. [p. 187, col.1.] ^ 

Shahab Din v. Panah Bibi (1), followed. 

Such a document though inadmissible in evidence 
for the purpose for which it was executed is ad- 
missible for the collateral purpose of determining 
the nature of possession. 

Ina suit by a third person for possession of property 
sold in execution sale on the ground that it belongs to 
him and not to the  jfdgment-debtor, the decree- 
holder ig not a necessary party. Auction-purchaser 
is only the proper and necessary party. [p. 180, col. 
2 


Second appeal from a decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 27th March, 1928, reversing that of 
the Subordinate Judge, Fourth (lass, 
Daska, dated the 31st January, 1928, 

Mr. M.L. Puri, for the Appellant. 

Mr, Desh Raj Mahajan, for the Respond- 
ents. 

JUDGMYENT.—Hadha Kishen ob- 
tained,a money decree against a Jat widow 
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Musammat Premon. In execution of this” 


decree he attached the house in suit and 


it was purchased at the Court auction, by 
Wazira, on the 18th November, 1925. The 
plaintiff Bakhshi later instituted the 
present suit for possession of half the 
house,on the ground that one-half of it 
belonged to him and one-half to his uncle 
Dewa whom he impleaded asa defendant. 
Two issues were struck, namely, whether 
the housein question belonged to Bakhshi 
and Dewa, and whether the plaintiff was 
debarred from suing by his conduct, At 
the trial Dewa was a witness for the plaint- 
iff and admitted that the house originally 
belonged to Musammat Premon. He stated 
that, by virtue of an agreement dated the 
21st February, 1911, she had transferred 
this house to the plaintiff's father Atra and 
to,Dewa. : 

The trial Judge held that the agreement 
in question was inadmissible in evidence 
for want of registration but that it could 
be looked at to see the nature of the pos- 
session of Bakhshi and Dewa. He further 
came to the conclusion that Musammat 
Premon’s title in the property did not pass 
to Bakhshi and Dewa under the agreement 
and that they were not owners of the pro- 
perty, but in permissive possession of it. 


. He accordingly dismissed the euit. 


On appeal, the Subordinate Judge, 
First Class, held that it had not been 
established that the property, which passed 
under the agreement, was more than 
Rs. 100 in value and that, therefore, the 
document was admissible in evidence. His 
interpretation of the document was that 
Musammat Premon relinquishéd thereby 
her life-estate to the father of the plaintiff 
and to Dewa defendant. He further went 
on to hold that, as Bakhshi and Dewa had. 
been in possession for more than twelve 
years when they were dispossessed by the 
auction-purchaser, they had become 
owners by adverse possession for this 
reason also. He accordingly accepted 
the. appeal and decreed the suit, Against 
this decision this second appeal has been: 
preferred. 

It was contended that the appeal before 
the lower Appellate Court was incom- 
petent as the decree-holder was not made 
a party tothe appeal though he was a 
party in the trial Court. It seems to me 
that this objection must fafl as the decree- 
holder was not a necessary party. The 
auction-purchaser was noly the proper and: 
necessary partyina suit of this nature. 
It was next contended that the document 
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was inadmissible in evidence for want of 
registration. The plaintiff's case is that 
by this document Musammat Premon 
surrendered her widow’s estate in all her 
property, moveable and immoveable. An 
agreement to this effect clearly requires 
registration when the property involved 
is of the value of Rs. 100 or more [see 
Shahab Dinv. Panah Bibi(1)]. The plaint- 
iff himself valued the house at Rs, 80 
and his own witness admitted that agricul- 
tural land amounting to 54 ghwmaons 
also was surrendered by the agreement. 
Obviously the value of the agricultural 
land alone is mush more than Rs, 100 and 
I have no hesitation in holding that the 
document requires registration. 

It can, however, be looked at to see the 
nature of the possession which Bakhshi and 
Dewa had before they were dispossessed 
by the auction-purchaser. The document 
rung as follows:— 


“Tam Musammat Prem Kaur, Atri and 
Dewa, sons of Harjas, are residents of Chak 
Gillan (these two persons were her deceased 
husband's nephews). I have given over the 
possession of my moveable and immoveable 
ancestral property, and also the property 
inherited from my father to Atra and 
Dewa, on condition that they pay the debts 
which I and my husband, Nathu, owe upto 
the present time and that they give me 
9 maunds of wheat, two maunds of maize, 
20 seers of cotton and 16 seersof gur for 
my maintenance. Whenever they do not 
give me any of these things I shall be 
entitled tosell my properties and main- 
tain myself. “It seems to me that the in- 
terpretation of tbe trial Judge, as regards 
this document, is the correct. one; only 
possession of the property was handed over 
to Atra and Dewa on the conditions stated, 
the titlein the property was not  sur- 
renderd and the right was retained by 
Musammat Prem Kaur at once to sell any 
of the properties without reconveyance, 
ifany ofthe specified articles were not 
given her. In my judgment, therefore, title 
was not surrendered to Atra and Dewa, and 
they were only in possession of the pro- 
perty on the conditions stated, without 
having title in it. The suit of the plaintiff, 
therefore, that he was owner ofhalfof the 
house and, therefore, entitled to possession 
must fall. ° 

I accordingly accept the appeal and 
dismiss the suit with costs throughout. 


E. L Appeal allowed. . 
ud 14 Ind. Gas. 749; 97 P. W. R. 1912; 92 P. R. 
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LAHORE HIGH COURT. 
CrimimaL APPEAL No. 589 or 1928. 
August 2, 1928, 4 
Present:—Mr. Justice Addison and 
Mr. Justice Dalip Singh. 
GAMAN—AccosEp—APPELLANT 
versus 
EMPEROR-—Or»osrrE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 154— 
Evidence Act (I of 1872), ss. 145, 15?—First In- 
formation Report, scope and object of—UÜse of report 
as substantive evidence—Penal Code (Act XLV of 
1860), s. 802—Sudden murder—Sentence. 

It is not necessary that every detail should be 
given in the First Information Report. The First 
Information Report is merely a statement made to 
the Police which is not substanfive evidence but 
which can be used to corroborate or contradict the 
maker of it at the trial. [p.188, col 2.] 

First Information can only be used to corroborate 
or contradict the person who made it. It cannot 
be used as substantive evidence to contradict other 
persons. [ibid.] ° 

Where the commission of murder is not deliberate 
but is committed suddenly on sudden provocation, a 
sentence of transportation may be passed in lieu of the 
extreme penalty of death. [p. 189, col. 1.] : 


Oriminal appeal from an order of the 
ay udge, Jhelum, dated the 16th May, 
1928. 

Mr. F. K. Byrne, for the Appellant. 

Mr. C. H. Carden Noad, for the Opposite 
Party. 


JUDGMENT. 


Addison, J.—Gaman, a Kumhar, has 
been sentenced to death under s. 302, 
Indian Penal Code, for the murder of 
Salihon, another Kumhar‘of the same village, 
on 9th September, 1927. He has appealed 
and the reference by the Sessions Judge 
regarding confirmation ofthe death sen- 
tence is also before us. 

Three other persons were committed to 
the Sessions Court along with the appel- 
lant but were acquitted principally on the 
ground that the medical evidence did not 
bear out what the witnesses alleged 
regarding the part played by these three 
men. These persons yere Bahabal and 
his two sons Jallu and Maulu. The appel- 
lant Gaman is the nephew of Bahabal. 

According to the medical evidence there 
were two severe incised wounds on the head 
which caused Salihon's death.’ There was 
also a contused mark on the upper third of 
the right arm which could have been caused 
by a blunt wef£pon or by a fall. The First 
Information Report was made a4 the Police 
Station at 4P. v. cn the same day on 
which the attack upon the deceasad took 
place. The time of this attack was noon. 
Rahman is the paternal uncle of the wife of 


188 


the dezeased. He went to the Police 
Station to report. What he told the Police 
ig in agreement with his evidence in Court. 
ihe added that Fazla chowkidar, Mirza Jat 
and many others witnessed the occurrence. 

There is good evidence to show that 
Maulu who has been acquitted was em- 
ployed as a sept by Mirza witness, but 
was dismissed by him some two or three 
months before the attack. Instead of 
Maulu, Mirza then employed Salihon, and 
this fact appears to have been resented by 
Maulu’sfamily. The Sessions Judge was, 


however, unable to believe that this motive’ 


could have been the root cause of the 
trouble, In the Panjab I have frequently 
noticed that much slighter motives than 
this have led to many & murder. 


The immediate cause for ihe attack is 


~ given by Musammas Fatima, the wife of 


the deceased. She has deposed that she. 


and her husband were going about col- 
lecting earthen- vessels for the marriage 


of a Kashmiriin the village. When they 


passed the house of Jallu they saw the 
four persons who were tried sitting there. 
Gaman, appellant, asked her husband what 
business he had to go` past their house. 
This led .to abuse. Gaman got up, chased 
her husband and struck him with an axe. 
Tne other three persons struck him with 
dangs on the head When this was going 
on she was standing ina ‘doorway. This 
explanation is supported to some extent 
by Fazla who is the chowkidar of the 
village. He heard the deceased being 
abused by Gaman and the abuse being 
returned. He saw the pursuit of the 
deceased by the four persons and he saw 
Gaman strike the deceased upon the head 
with an axe while the others struck him 
with dangs. Sharfa dhobi, Muradi weaver 
Mirza Jat, Fazla Masalli chowkidar, and 
Rahman, who made the First Information 
Report have all given more or less the same 
story. The witnesses, except Rahman and 
Musammat Fatima are of different castes 
from the deceased dnd the appellant, and 
there is no reeson of any kind why they 
should give false evidence. No enmity or 
grudge is alleged. 

The Sessions Judge, however, has held 
that Musammat Fatima could not have 
been there and he has, therefore, found that 
the immediate cause of the agtack cannot be 
ascertained as he alone says what exactly 
it was. THe Sessions Judge has admitted 
that the First Information Report is not sub- 
stantive evidence. He has,however, rejected 
the statement of Musammat Fatima 
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though she herself and all the eye-witnessed 
havestated that she was present at the 
Scene of the occurrence on the ground 
that her name is not given by Rahman in 
the First Information Report in spite of the 
fact that he has saidthat the First Informa- 
tion Report is not substantive evidence. 
This means that he has used it as sub- 
stantive evidence. As laid down in Emperor 
v. Ibrahim (1) which was brought to his 
notice at the trial and which he was- bound 
to follow, a First Information Report can 


: only be used tocorroborate or contradiet, 


under the provisions of ss. 157 and 145, 
Evidence Act, the person who made it. 
It cannot be used as substantive evidence 
to contradict other persons. It is difficult 
to understand how the omission or act of 
one person can be held to discredit other 
witnesses. In any case Rahman stated 
that Fazla, Mirza and others were present, 
Further, Rahman has explainéd why he did 
not specially name Musammat Fatima and 
his explanation is reasonable. Lastly, it is 
not necessary that every detail should ba 
given in the First Information Report. 
The First Information Report is merely a 
statement niade to the Police, which is not 
substantive evidence but which can be 
used to corroborate or contradict the maker ' 
of it at the trial. There is nothing in law 
to the effect that it must give every detail 
orany detail. It should merely be a state- 
ment sufficient to induce the Police «to 
leave the Police Station and investigate ' 
ihe affair. Ihave goneinto the matter in 
some detail as inspite of Emperor v. Ibrahim 
(1), published in the authoriz3d reports, 
this: Sessions Judgehas not yet understood 
whatis thelawonthe subject, 

I have no 'hesitation in accepting the evi- 
denee of Musammat Fatima, and it clearly 
establishes the immediate cause of the 
attack, The evidence of the eye-witnesseg 
shows that it was the appellant Gaman 
who after abusing the deceased attacked 
him with an axeeand killed him. In spite 
of the medical evidence there is no reason 
to disbelieve the eye-witnesses that the three 
persons who were acquitted were also pre- 
sent and took somesmall part in the affair 
e.g, there was one lathi mark on the arm 
of the deceased. Other lathi blows might 
have fallen upon the turban, or they might 
have left no" mark. It is obvious that 
the appellant first struck? the deceased 
with hig axe and that the part taken by 

(I) 105 Ind, Cas. 807; 8 Lah, 605; 28 Cr. L. J. 983; 


28 P. L. R. 649; A. I.R, 1928 Lah, 17; 9A. L Or. R. 
132; I. L. T, 40 Lah, 32, x 
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the other three persons present was insigni- 
ficant. There is nothing tò indicate 
that they knew that Gaman would kill the 
deceased in this sudden attack, 

There is also no reason to doubt the 
evidence as to the production of the blood- 
stained axe by the appellant. It has been 
explained that it was not thought necessary 
to send it to the Chemical Examiner for 
analysis of the blood. The Sessions Judge 
considered that the evidence as to the axe 
must be false as the axe was not sent to the 
Ohemical Examiner. There is nothing on 
the record to discredit the evidence, which 
I accept. It appears to me that it would 
have been & work of supererogation to have 
sent the axe to the Ohemical Examiner in 
this case. 

There is no doubt of the appellant's 
guilt. Exception 4 to 8. 300, Indian 
Penal Code, has no application. The only 
point in the appellant's favour is that the 
murder was not a deliberate one but 
occurred suddenly after mutual abuse, The 
appellant took up on the spur of the mo- 
ment the weapon and killed the deceased 
with it, In these circumstances and also 
because the class to which the parties be- 
long cannot be said tobe a turbulent one, 
I would accept the appeal to the extent 
of substituting a sentence of transportation 
for life for the 
would not confirm the death sentence but 
would impose the lesser penalty for 
murder. 

Dalip Singh, J.~I agree. 

B. L, Sentence reduced. 


LAHORE HÍGH COURT. 
Fins Orvic Arrear No. 1228 or 1927. 
November 1, 1928. 
Present:—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justtce Aga Haidar. 
SHAHAMAD-DEFENDANT—AÀPPELLANT 

versus. i 
. Musammat MUHAMMAD BIBI 
AND ANOTRER—PLaINTIFFSs— DEFENDANTS— 
RESPONDENTS. 

Specific Relief 
declaration—Mutation of transfer in favour of next 
heir refused—Suit for declaration by such heir, com- 
petency of —Abstwact declarations, 

Where a person entitled to succeed on the 
death of a widow has been refused mutation effect- 
ing acceleration of the right of succession and has 
been referred by the Revenue Court to a Oivil 
Court for establishing his right, a svit for declara- 
tion of right by such a person is competent inas- 
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death sentence, that is, I, 


Act (I of 1877), s. 42—Suit for- 
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much as if the plaintiff gets the declaration sought 
for and the Revenue Court on the strength of that. 
declaration allows the transfer he would obtain 
possession of the estate at once. "E 
Ram Manohar Singh v. Dilraji Kunwari (1), referred 
t 


0. 

First appeal from a decree of the Senior 
Sub-Judge, Lyallpur, dated the 27th 
January, 1927. 

Mehta Amar Nath and Mr. 
Singh, for the Appellant. 

Messrs. Khurshid Zaman and Rafiq 
Ahmad, for the Respondents. 

JUDGMENT.—One Fateh Din was 
granted by Government one square of land 
in the Lyal!pur District, and was the occu- 
pancy tenantof the estate when he died 
before 1903. The land was thereupon 
mutated in the name of his widow Musam- 
mat  Aishan Bibi and she subsequently 
made an application to the Oollector that 
the property should be mutated in favour 
of her daughter Musammat Muhammad 
Bibi. Fateh Din’s nephew Shahamad 
objected to the transfer of ‘the land to 
Musammat Muhammad Bibi, with the 
result that the Oollector rejected the ap- 
plication of the mother and directed the 
daughter to establish her rights to the pro- 
perty in a Civil Court. She has accordingly 
brought the present suit for a declaration 
that after the death of her mother she will 
inherit the property. Her claim is resisted 
by Shahamad. The trial Judge has, upon 
an examination of the evidence produced 
by the parties, come to the 
conclusion that among the Jatsof the 
Sialkot District, wherefrom Fateh Din 
migrated to Lyallpur adaughter is, by 
custom, entitled to succeed to the self- 
acquired property of her father in prefer- 
ence to his nephew, and that finding has 
not been impeached before us. 


The only question raised by the learned 
Counsel for the appellant is that a suit for a 
declaration does not lie. It is to be observed 
that under s. 1¥ of the Colonization Act (V 
of 1912) a tenant under Government can 
transfer his rights of tenancy with the con- 
sent in writing of the Commissioner or a 
Revenue Officer empowered in this behalf 
andit wasforthis reason that Musammat 
Aishan Bibiapplied tothe Collector for the 
requisite permission. It appears that.the 
Oollector would have considered the appli- 
cation favoutably, if Musammat Muham- 
mad Bibi had satisfied him that she would 
inherit the property after the death of her 
mother, In that case the transfer of the 
occupancy rights in her favour ‘would have 
amounted to an acceleration of the .right of 
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‘Succession. ` The object'of the present " suit 
risto geta decision from the Civil Court 
‘that the daughter has the preferential right 
-of succession so that she may go to the 
"Oollectorand ask him to allow the transfer in 
‘her favour, It cannot, therefore, be said 
that the suit relates toa spes successionis, 
and that the Courtshould decline to enter. 
tain such a suit, There can be little doubt 
that if she gets the declaration sought for 
and the Collecter on the strength of that 
declaration allows the transfer in her 
favour, she would obtain possession of the 
estate at once and it would not be necessary 
forher to wait until the death of her 
mother. Itistrue that a Court does not 
make adeclaration of an abstract right 
exclusive of practical utility, but in this 
case the plaintiff would derive practical 
benefit from an adjudication of the Court 
in favour of her right of succession. In 
cases of this description the rule enunciated 
by the Allahabad High Oourt in Ram 
Manohar Singh v. Dilraji Kunwari (1) ap- 
plies. Itislaid down in that judgment 
that a person entitled to property on the 
death of a Hindu widow may, where the 
parties are referred by a Revenue Court to 
a Civil Court, sue for a declaration that the 
widow isin possession of the property, not 
as an heir of aseparated Hindu, but as the 
widow of a deceased co-parcener in lieu of 
maintenance. 

For the aforesaid reasons we hold that in 
the circumstances mentioned above the 
suit for a declaration was competent, We 
accordingly dismiss the appeal with costs, 


E. L. Appeal dismissed. 
(1) 23 Ind, Oas, 252; 36 A. 126; 12 A. L, J. 66. 


——— 


LAHORE HIGH COURT. 

CRIMINAL ArPEAL No. 1485 or 1927. 
. June 12, 1928. 
Present:—Mr. Jastice Zafar Ali and 
" Mr. Justice Jai Lal. 
EMPEROR— APPELLANT- 
Versus 
MANGA AND OTBERS—A CQUSED-— 
RESPONLENTS, 

Penal Code (Act XLV of 1860), ss. 302, 301— 
Deceased attacked amd killed —Magistrate's duty to 
ascertain nature of offence—Off$nce prima facie 
one of murder—Magistrate's duty. 

hen a person is attacked and killed it must be 
decided whetherthe assailant is guilty of culpable 
homicide and if so whether the culpable homicide 
does or does not amount to murder. If it is found 
that the offence committed is culpable 
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homicide not | 
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amounting to murder it must further be made clear 
whether the offence falls under Part I or Part II of 
s. 304, Penal Code. . 

When the offence committed is prima facie one of 
murder, a Magistrate empowered under s. 30, Oriminal 
Procedure Oode, has no jurisdiction to iry it. The 
proper procedure for him is to commit the accused to 
the Court of Sessions. 


Criminal appeal from an order of the First 
Olass Magistrate, Amritsar, dated the 10th 
October, 1927. 

Mr, Carden Noad, for the Appellant. 

Messrs. Muhammad Munir, Khurshaid 
Ahmad and Shamsher Chand, for the Re- 
spondents, 


JUDGMENT.—The case for the pro- 
secution was that Bhagat Singh, deceased, 
and his cousin Arur Singh, and Budh Singh 
were sleeping one night in a field of melons 
when three men came to steal melons. By 
the barking of the dog Bhagat Singh and 
his companions awoke, and the thieves 
Tan away. Soon after that seven men 
turned up and challenged Bhagat Singh, 
ete. One of them, namely, Buta, was armed 
with a barchhi, another Manga had also a 
barchhi, and Chainchal Singh was carry- 
ing a gandasa, The culprits attacked 
Bhagat Singh and Budh Singh and injured 
both. Bhagat Singh succumbed to his 
injuries on about the third day. 

Buta, Manga and Chainchal Singh were 


` sent up by the Police for trial under s. 304, 


Indian Penal Code, and a Magistrate em- 
powered under s. 30, Oriminal Procedure 
Oode to try all offences not ‘punishable 
with death, tried them and con- 
victed two of them under s 304 and 
acquitted &the third, namely, Manga. The 
two convicts have appealed Separately 
one through Counsel and-the other through 
the Jail Authorities, and the Government - 
Advocate has applied on behalf of the Local 
Government fora fresh trial on the ground 


- that the Magistrate had no jurisdiction to 


try the case, the offence committed being 
prima facie culpable homicide amounting 
to murder. Further the Government 
Advocate -appeals against the acquittal of 


Manga. 


From the medical evidence it appears 
that the deceased bore no less than 13 in-. 
juries out of which five were incised 
wounds. One of these incised wounds 


- was on the right shoulder 6” x 2” and 1” 


cutting the scapula, bonb. There was 
another incised wound on the posterior 
auxillary of the right side deep to the ribs. 
The right 3ri, 4th and 5th ribs were 


fractured under this wound. Having regard 
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tothe nature of the injuries and the cir- 
cumstances under which they were inflicted 
we come to the conclusion that the assail- 
ants were triable for murder. It is 
contended on behalf of Ohainchal Singh 
that the application for revision being a 
belated one this Court should not exercise 
its powers of revision which are after all 
discretionary, Further it is argued that as 
the object of the Orownis to have the 
sentences enhanced are-trial should not be 
ordered. Thirdly, it is argued that it will 
not be possible to hold that any one of the 
accused was guilty, of murder because it 
cannot be decided which of the several 
assailants inflicted the fatal injury. 
these contentions No. 3 doesnot appear to 
be well-founded, and the rest must not be 
allowed to prevail under the cireumstances 
of the present case. 

It may be observed that the Magistrate 
did not apply his mind to. appreciate the 
nature of the case, and proceeded to convict 
under s. 304 without realizing the gravity 
of the act done by the culprits and stating 
whether it fell under Part 1 or Part 2, s. 304, 
When a person is attacked and Killed, it 
must be decided whether the assailant was 
guilty of culpable homicide and, if so, whe- 
ther the culpable homicide amounted to 
murder or not. If it were found -that the 
offence committed was culpable homicide 
but that it did not amount to murder, it must 
further be made clear whether the offences 
fell under part lor part 2,5. 304, Indian 
Penal Oode. 

As the case was prima facie one of 
murder and the Magistrate had no juris- 
diction to try it we accept the applica- 
tion for revision as well as the appeal by 
the Local-Government against the acquittal 
and we set asidethe convictions as well as 
. the acquittal and order the Magistrate to 
commit the case tothe Court of Sessions 
under s. 302, Indian Penal Code. 

We must not be understood to have 
decided that all or any on$ of the accused 


committed murder.or that the evidence 


on the recordis sufficient to prove murder. 
All that we have decided is that this was 
prima facie a case of murder and should 


have been committed to the Court of 
Sessions.  ' «^ 
BL, Order agcordingly. 
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LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No, 2100 
oF 1928. 
. March 1, 1929. T 
. Present:—Mr. J ustice Zafar Ali. 
Musammat ALLAH RAKHI—AGOUSED 
— PETITIONER 
< versus: : 
EMPEROR-—RESPONDANT. 
_ Punjab Municipal Act (111 of 1911), s. 152—Notice 
— General notice, sufficiency of. : hoa 
The requirements of s. 152, Punjab Municipal Act, 
relating to notice are not sufficiently complied with 
by the promulgation of a general notice. To be 
binding the notice must be served personally on the 
person sought to be bound, i 
Petition for revision of* an order of 
ths Sessions Judge, Multan, dated the 
12th September, 1928, affirming that of 
the Additional District Magistrate, Multan, 
dated the 29th May, 1928. 
Dr. Mohammad Alam, for the Petitioner. 
JUDGMENT.—The petitioner has 
been fined for disobeying a notice issued 
to her under s. 152 of the Municipal 
Act (III of 1911). The trial was summary 
and there is no record of the evidence 
against her. The relevant portion of s. 
152 runs thus:— - : 
* The Committee may, by notice in 
writing, prohibit in any specified 
part of the Municipality. 


a . 
(b) the residence of & publie pro- 
stitute.” 

It is contended in this Court that no 
notice in writing was served on the peti- 
tioner. It appears from the order of the 
Magistrate that the Municipal Committee 
concerned promulgated a general notice ; 
but, in order to bind the petitioner, it was 
necessary to serve a notice upon her per- 
sonally. As this was not done, she could 
not have been found guilty of having dis- 
obeyed the notice. : 

I, therefore, set aside the order of the 
Magistrate and direct that the fine, if al- 
ready realised, should be refunded. It may 
further be observed tha’ it is desirable to 
try cases of this kind in a regular manner 
and not summarily. 


R. L. Order set aside. 
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LAHORE HIGH COURT. 
Orvin Revision Patition No 455 or 1928, 
V . February 26, 1929. 
Present:—Mr. Justice Tek Chand. 
DIN MUHAMMAD-—Dszcn&E-HoLpER 
5 —PETITIONER 
m versus 


TARA OHAND, IssonyzNT AND OFFIOIAL 


RECEIVER, RAWALPINDI-RESsPONDENTS. 


Provincial Insolvency Act (V of 1920), s. 51 (D— 
Civil Procedure Code(Act V of 1908), s. 144—Judg 
ment-debtor declared  insolvent—Realisation of 
decretal amount by decree-holder after adjudication 
of insolvency—Receiver's right to claim refund— 
Proper remedy. - = 

There is no péovision in the Provincial Insol- 
vency Act authorising an Official Receiver to claim 
a refund of money realised by a decree-holder in 
execution of his decree after the admission of a 
petition to adjudicate the judgment-debtor as an 
insolvent. Section 144, Civil Procedure Code, relates 
to restitution of a benefit received by a person in 
theevent ofa decree being varied or reversed and 
is inapplicable toa case of this kind, but the Official 
Receiver may institute a suit against the decree- 
holder for recovery of the money realised by him. 


Petition for revision of an order of the 
District Judge, Rawalpindi, dated the 21st 
February, 1928, reversing that of the Insolv- 
ency Judge, Rawalpindi, dated the 12th 
August, 1927. . 

Mr. Aziz Ahmed, for the Petitioner. 


JUDGMENT.—The facts, material 
for the decision of the point involved in 
the petition, are that the application of one 
Tara Ohand for adjudication as insolvent 
was admitted on the 23rd of June, 1926, 
and he was adjudged insolvent on the 5th 


of February, 1927. Before he applied for: 


insolvency an execution was pending 
against him in the Oourt of the Subordinate 
Judge, Fourth Class, Murree, anda houseand 
ashop belonging to him were under attach- 
ment. No notice as required by s. 52 of the 
Insolvency Act was given to the Executing 
Oourt by the Official Receiver. Tara Ohand, 
however, applied on the Bth of June, 1926, 
to stay the sale, but this application was 
rejected onthe l7jh of June, 1976. The 
attached property wasaccordingly sold on 
the 13th of Agust, 1926, and after paying 
off certain mortgagees, who had a charge 
upon the property, Din Muhammad, decree- 
holder, received Rs. 401-14 on the 21st of 
September, 1920. After Tara Ohand had 
been adjudged insolvent the Official 
Receiver applied on the 1461 of May, 1927, 
to the Inselvency Court to set aside the 


.88le, but this application waa also rejected, 


He then moved the Insolveney Oourt under 
s. 144, Oivil Procedure Code, read with s. 5 
of the Provincial Insolvency Act for an 


N 
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order against Din Muhmmad to refund the 
amount which he had received on the 2lst 
of September, 1926. The Insolvency Judge 
rejected the application holding thats. 144 
was not applieableand he had no power 
to order the refund. On appeal the learned 
District Judge has held that under s. 51 (1) 
of the Provincial Insolvency Act the Official 
Receiver was entitled to claim refund from 
Din Muhammad of the amount paid to him 
sothat it might be available for rateable 
distribution among the creditors of the 
insolvent. Din Muhmmad has comeup on 
revision to this Court and I have heard Mr, 
Aziz Ahmed on his behalf. , 

Iu my opinion the learned Insolvency 
Judge had rightly held that in the cir- 
cumstances of the case he had no power to 
order a refund of the amount which had 
been paid by the Executing Court to him 
in execution of his decree. Itis no doubt 
true that the sale-proceeds were realized 
by the Exeeuting Court after admission of 
the petition for adjudication of Tara Chand 
as insolvent. But the proper course for the 
Offieial Receiver wasto apply under s. 52 
to the Executing Court and admittedly 
this was not done. The amount having 
been paid and there being no provision in 
the Insolvency Aetauthorisingthe Insolvency 
Oourt to direct a refund, I do not see how 
the Court has got the power ‘to direct the 
decree-holder to restore the amount. Sec- 
tion 144 relates to restitution of a benefit 
received by & person in the event of a 
decree being varied or reversed, and is 
obviously inapplicable to a case of this. 
kind. The Official Receiver may, if so 
advised, institute a suit against Din 
Muhammad for the recovery of the money, 

I accept the petition, set aside the order 
ofthe District Judge and restore that of 
the Insolvency Judge refusing the applica- 
tion of the Official Receiver to direct Din 
Muhammad to refund the amount. The 
petitioner will have his costs in this 
Court, $ ' 


R. L, Petition allowed, 


-v 
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OUDH CHIEF COURT. 
O&gIMINAL APPEAL No. 44 or 1929. : 
Oarirau Sextevog No, 5 or 1929, 

February 15, 1929. 
: Present: —-Mr. Justice Raza and 
Mr. Justice Pullan. 
BHAGWANDIN—AccuseD—APPELLANT 
‘versus 
EMPEROR- Ovro3ttre PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 387 
(2A), 6387—4pprover—Conmittal of approver to 
Sessions, legality of —Sessions Judge, duty-of—Omis- 
sion to refer to High Court—Legalily of trial. 
Under cl. (2A) of s. 337, Criminal Procedure Code, 
where pardon has been granted to an accused, the 


case against the other accused alone should be com- | 


mitted to the Sessions. [p. 191, col. 2.) 

Where an approver was committed to the -Sessions 
along with the other accused and the Sessions 
Judge, instead of referring the matter tothe High 
Court in order to get the commitmert quashed, 
proceeded with the case as though there had been 
no commitment: 

Held, that the procedure adopted by the Sessions 
Judge, though wrong, was not an illegality but a mere 
irregularity which could not vitiate the triai where 


rejudice had been caused thereby. . 194 col. 2. Š 
u^ does 1 Bed thereby: kp. 104,00 J, wife was murdered 


Emperor v, Peru (1), followed. 


Oriminal appeal against an order of the. 


Firat Additional Sessions Judge, Lucknow, 
dated the 18th January, 1929. 
: Me. B.N. Roy, for the Appellant. 
'l'he:Government Advocate, for the Oppo- 
site Party. 
JUDGMENT.—Bhagwandin Lohar has 
been convicted of the murder of his wife 
Musammat Ram Dei. He has been sentenced 


to death and this sentence is before us for con- 


firmation. He hassubmitted an appeal from 
Jail and has been represented in this Court 
by & Counsel appointed by the Orown. 
There is no; question that Musammat 
Ram Dei wife of Bnagwandin, was murdered 
with a gandasa in her house on the night 
of the Ist and 2nd October, 1928. : The 
murder was reported by the village chauki- 
darat 7 4. M, on the 2nd October. In the 
report he did not give the name of any 
person as being 
stated that he had been sent to make the 
report by Ajodoia Lohare This Ajodhia 
Lobar is the uncle of the accused, and has 
been examined asa witness for the pro- 
gocution. Hs statedin Court that he did 
not tell the chaukilar that Bhagwandin 
hai murdered his wife and this would 
appearto be the reason why Bhagwandin’s 


nama did not appearin the First Raport.. 
Tnera is however ample evidsnce that: 
immediately after the crimes was commit- . 
ted, that is, inthe middle of the night - 


Bhagwandia went to Ajodhia and to his 
other uncle Santu and told them that he 
had {killed his wife, He subsequently 


id 
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made the same statement to'a witness 
named Lalta - who livesin the adjoining 
house and to ihe mukhia Ram Jiwan. 
Another man Mendai also states that he 
was present- when the accused confeseed 
his guilt in the presence of the mukhia 
and Ajodhia. Mendai is by caste a Bhujwa. 
Lalta isan Ahir. Ram Jiwan mukhia is a 
Kurmi and no reason is alleged why any 
of these persons should have made a false: 
statement as to the confession of Bhag- 
wandin. ltiseven more unlikely that his 
two uncles Santu and Ajodhia would: 
make such statements falsely. Apart from 
this extra-judicial confession there 18 
clear evidence that after the Sub- 
Inspector came to the village Bhagwandin 
produced a blood-stained dhoti from the 
roof of the adjoining house and stated that: 
he had been wearingdt at the time of the 
murder. Another indication of the guilt: 
of this man may be seen in his own 
conduet, Admittedly he knew that his 
shortly after  mid- 
night yet he made no reportto the Police. 
Station, and he appears to have made no. 
attempt to find out who killed his wife. 
Such conduct is unnatural and leads to the. 
conclusion that he himself is the murderer. 
Bhagwandin was put upon his trial 
along with his daughter-in-law Musammat 
Sarjudei.- This woman lived in the same 
house as her father-in-law and she was 
a widow. She herself says that she had 
an illicit connexion with her father-in- 
jaw and she produced before witnesses 
certain blood-stained garments which 
belonged. to her and which were worn. 
by her, a8 she says, at the time of the 
murder. She made a confession before & 
Magistrate, and she was offered à pardon 
in the Magistrate's Court. In accordance 
with this pardon she was examined on 
oath and made astatement which is not 
entirely in accordance with her first con- 
fession but still is substantially the same 
on the mostimportant points. She states 
that Bhagwandin- planifed the crime with 
her and asked her to call him in the night. 
Jt appears that he slept outside the 
house while the woman and children slept 
inside. Apart from the motive arising 
from their guilty connexion it appears. 
that there were corstant disputes between 
Ram Dei ande her daughter-in-law on 
account of their children. In ber state- 
ment Sarjudei says that she called 
Bhagwandin into the house at midnight, 
and that he killed his wife with the - 
gandasa while she looked on, She agcounts 


n 
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oes A 
for the’ blood-stains on hér own clothes 
by saying that she took up the child 
who was sleeping near her motherin her 
lap and that the child was stained with. 
blood. Sarjudei is an approver and her 
evidence must be regarded with suspicion. 
We do not’ consider that her ex- 
planation ss to to  blood-stains on her 
clothes is satisfactory and it does not- 
agree with the statement that she made 
in the first instance. There she said that 
Bhagwandin took up the child. We have 
also considered the nature of the injuries: 
inflicted on the deceased. ‘There were 
many wounds, perhaps as many as fifteen 
and many of them were only skin deep, 
It is true that the gandasa which we have 
seen is very light in weight and not 
sharp but even so we can hardly believe - 
that all these injurtes were inflicted by a 
man. It is more probable that Musammat 
Sarjudei herself inflicted some of them, 
but she has chosen to conceal this fact in 
her evidence. But apart from the evi- 
dence of Sarjudei we consider that the 
case is proved against Bhagwandin. It 
is proved by his own conduct, in parti- 
cular by his confessions to his relations 
and the other villagers, and also by his 
production of the blood-stained dhoti from 
the .adjoining roof. He now wishes to 
suggest for the first time that the 
murder was committed by Sarjudei alone 
but this was not the case which he 
wished to set up in the Oourt below, 
There he started a case implicating his 
neighbour Lalta who according to him 
had illicit connexion with Sarjudei. He 
had, however, no evidence of any kind to 
support this assertion and there is no 
reason to believe that it was true. It 
may beremarked that had the crime 
been committed by Sarjudei alone or by 
her with the assistance of some stranger 
there could be no reason for the uncles of 
the accused coming forward to give evi- 
dence against him. 

: The case, as we ‘have said, is sufficiently 
proved without the evidence of Sarjudei, 
We -have heen obliged to consider 
very carefully whether the trial was not 
vitiated by the procedure of the Courts be- 
low in -dealing with this woman as an 
approver. The Magistrate misinterpreted 
8. 337, Criminal ProcedureeCode and eup- 
posed that, cl. (2-A) of that section directed 
him to commit theapprover to Sessions. 
He accordingly committed her along with 
Bhagwandin and the learned Sessions 
dudga instead of referring the matter ta. 
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this Court in order to have the commit- 
ment quashed proceeded with the case 88., 
though there had been no commitment. 
Undoubtedly the proper procedure for 
the Sessions Judge tó adopt was that 


-which has been adopted on previous 


occasions when a similar mistake has been 
made by Magistrates who persisted in 
misreading this section but in our opinion 
the so-called commitment was not really 
a commitment because Sarjudei was not 
charged, and was never .put upon her 
defence. In saying that he committed 
her to Sessions the Magistrate, merely 
meant that she was to be put be‘ore the - 
Sessione Judge at the time of the.trial of 
Bhagwandin. She could not be tried 
firstly because she had been given 4 
pardon and secondly because she had 
never been charged. It is evident that 
she herself knew ‘that she was not being 
tried and that she was fully aware of. 
the termsof the pardon which had been 
offered to her. This being so although 
we are of opinion that the procedure of 
the Sessions Judge was wrong we do not 
consider that the irregularity committed 
was one which vitiates the trial. As a 
matter of fact the accused was not pre- 
judiced in any way by the technical 
mistake committed by the Magistrate. 4 
It is not necessary for us to explain 
8. 337 again as this has already been 
done by the Judicial Commissioner of 
Oudh in the case of Emperor v. Peru (1). 
We may briefly state that the meaning 
of the section which the Magistrate has 
misinterpreted is-simply that where .a 
pardon has been granted to one accused 
the case against the other accused must 
be committed to Sessions, We might 
-also observe that a similar case was 
brought to the notice of the Judicial 
Commissioner of Oudh by one of us 
when a Sessions Judge inthe year 1924, 
and a Oircular letter was issued to all 
Magistrates. Ités to be regretted that this 
"Oircular letter appears to have become dead 
even although it was supplemented by a 
ruling reported in the Oudh Law Journal. 
We are salisfied that the case has been 
fully proved against Bhagwandin and the 
sentence in this case must. be one of 
deatb. We, therefore, dismiss this appeal, 
uphold the Conviction and sentence and 
direct that Bhagwandin be hanged by the 
neck till he be dead. 
A. . Conviction upheld, 
(1) 88 Ind, Cas. 736; A. I. R. 1925 Oudh 472; 20, W, 
55,464; 12 O. L, J, 042; 20 Or, L. J, 1216, 
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OUDH CHIEF COURT. 
Second Civin APPEAL No. 335 or 1928. 
January 8,1929. 

Present; —Mr. Justice Hasan, Acting 
Ohief Judge, and Mr. Justice Pullan. 
SHEO RAJ AND oTHERS—DEFENDANTS— . 

APPELLANTS * 
versus : 
AJUDHIY À AND OTHERS—PLAINTIFF3 

AND OTHERS—D «FENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Seh I, Arts. 44, 144 
—Alienation by manager of joint Hindu family— 
Applicability of Art. 44—Co-owner—Void sale of 
interest of other co-owners—Possession, whether be- 
comes adverse. ; 

Article 44 of Sch. I of the Limitation Act has no 
application to a sale by the manager of a joint 
Hindu family of ancestral property ‘without legal 
necessity. It applies only to an alienation by a 
guardian of minor's property. [p. 395, col. 2.] 

Ram, Narain v. Nand Kumar (1) and Ananda 
Mohan Roy v. Gour Mohan Mullick (2), relied on. 

The possession of a co-sharer who obtains a void 
sale .of the interest of the other co-sharers, cannot 
be held to be adverse to the latter from the date 
of the sale, in the absence of definite evidence to 
show that he asserted a different title than that 
eb ae! after the execution of the sale-deed, 

“| 

Inderpal Singh v. Thakur Din Singh (8), fol. 
lowed. 

Second appeal against a decree of the Dis- 
trict Judge, Gonda, dated the 11th August, 
1928, reversing that of the Additional 
Subordinate Judge, Gonda, dated the 3rd 
January, 1928. 

Messrs. M. Wasim and Khaliquezaman, 
for the Appellants. 

Messrs. Bisheshwar Nath and Bishambhar 
Nath, for the Respondents, 

JUDGMENT.—This second appeal 
arises out of a suit brought by one Ajudhia 
and his transferees for possession of a share 
in two mahalsin the village of Baharwa, 
which -were originally in possession of 
Dharamraj, who was the father of Ajudhia. 
In the plaint it was alleged that, the 
cause of action had arisen when the defend- 
ants-appellants raised an objection in the 
Revenue Court to the application made by 
the transferees of Ajudbpia for entry of 
their names in respect of this share. It 
was also stated that Ajudhia brought the 
suit within three years of attaining his 
majority, and this allegation gave rise to a 
contest on the question of fact whether- 
Ajudhia was less or more than twenty- 
four years of age when the suit was filed, 
The first Court found this issue against 
him and clearly deemed that it was the 
most important issue in the Court; but it 
also found that the suit was barred by 
limitation on the ground that the appel- 
fants before us had attained a title by 
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adverse possession. The District J udge 
found that Art. 44of the Limitation Act. 
had no- application because this suit did 
not relate to a transaction entered into 
by the guardian of the plaintiff, but by 
his elder brother in his capacity as mana- 
ger of a joint Hindu family. This view 
is, in our opinion, correct ; and in any case 
the plaintiff was not required to challenge 
the sale-deed on which the contesting ap- 
pellants rely, because it was a sale-deed by 
the manager of a joint Hindu family of 
ancestral property without any legal neces- 
sity and as such was void from its inception 
—see Ram Narain v. Nand Kumar (1) read 
with Ananda Mohan Roy v. Gour Mohan 
Mullick (2). 

Although this was the principal point 
raised in the Court of first instance and 
the appellants never specifically pleaded. 
title by adverse possession, they raised 
that point in argument in both the Courts 
below and this is the main plea which 
has been argued before us. The appellants 
are transferees by virtue of a sale-deed 
executed by Pateshar, the elder brother : 
of Ajudhia, in the year 1907. They did 
not apply for mutation of names in respect 
of this property until they made their 
objection to the application brought by 
the transferees of Ajudhia. They plead, 
however, that their possession must be held 
to date from the year 1907 andas the sale 
deed by which they obtained possession 
is an invalid document their possession 
must, therefore, be held to be adverse to 
Ajudbia and his brother Biddam deceased, 
whose share is now claimad by Ajudhia. 
The lower -Appellate Court has pointed 
out that the appellants or their predecessor- 
in-title in: whose name the sale-deed 
was executed were themselves co-sharers 
in the mahals in suit in their own right 
even before the sale-deed was executed. 
As co-sharers. they were entitled to pos- 
session of the property and failing definite 
evidence that they asserted a different 
title than that of co-sharers after the 
execution of their sale-deed, we are not 
prepared to find that their possession 
became adverse against the other co-sharers. 
The same question came up for decision 
before one of.us when Additional Judicial 


(1) 69 Ind. Cas.$86; 25 O. O. 164; A. I. R. 1922 Oudh 
257; 10 O. L. J. 180. 

(3) 74 Ind. Cas. 499; 50 I. A. 239; 2P A` D. J. 718; 
4 P. 1. 1.600; A. I, R. 1923 P. C. 189; (1923) M. 
W. N. 803; 45 M. D. J. 617; 25 Bom, L. R. 1269; 33 
M. L. T. 365; 50 O, 929; 28 C, W, N. 713; 40 Q, L, 
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Commissioner of Oudh in a case: Inderpal 
Singh v. Thakur Din Singh (3), and that 
judgment expresses the views which this 
Bench now holds. After finding. that the 
plaintifis and the defendants were co- 
owners in the property in suit the jud gment 
proceeds as follows:— 
“This is a cardinal point in subordination 
to which the decision of the question 
of adverse poesession should be approached, 
As Lord. Buckmaster observed in the 
case of Hardit Singh v. Gurmukh Singh (4) 
“Possession may be either lawful or 
unlawful and inthe absence of evidence 
it must be assumed to be the former.’ 
And possession is lawful when it. is in 
virtue of a legal title. In the 
ease of Thomas v. Thomas (5) Wood, Vice- 
Chancellor, said:—‘Possession is never 
considered adverse if*it can be referred 
to a lawful title.’ This dictum was quoted 
with approval by Lord Macnaghten in 
the case of Corea v. Appuhamy (6). In the 
case before me it is admitted that the 
defendants and before them their ancestor, 
Ochcha Singh, have all along been in 
possession of the whole of the property in 
suit and in enjoyment of. the profits 
thereof, In the circumstances the question 
io be asked is ‘has one tenant-in-common 
legal title to the whole?' If he has, then 
the defendants’ possession is lawful and, 
therefore, not adverse. It is well-established 
that one tenant-in-common is not the 
agent of the other nor is there any fiduciary 
relation between them—Kennedy v. De 
Trafford (7). In a clash ofself-interest and 
duty to others the law will compel a per- 
son to dohis duty—Hurdeon v. Belilios (8), 
In re Biss (9) and Griffith v. Owen (10). But 
one tenant owes no duty to the other 
tenant-in-common in respect of the interest 
of the latter in the: common property 


(3) 78 Ind. Cas. 895; 27 O, ©, 77; 10 O. L. J. 6463, 
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(4) 47 Ind. Cas. 625; 28 C. L. J.437,; 48P. W.R. 
8; 21 ML. L. T. 389; 98 C. L J. 
437; 20 Bom. L. R. 1064; (1919) M. W. N.1; 9L. W. 


1918; 6) P. R. 191 


123; 1 U.P. L. R. (P. C) 8 (P. C.) 
5) (1065) 2 K. & J. 79 at p. 85; 25 L. J. Oh. 159; 


1 rur (N. 8.) 1160; 4 W. R.135; 110 R. R. 107; 69 I. 


NO (1912) A. 0, 230; 81 L. J.P. C. 151; 105 L.T. 
7) (1897) A. C. 180; 66 L. J. Ch. 671: | T. 427; 4 
vA UD } $16 L. T. 427;45 
(8) (1901) A. C, 118; 70 I. J. P. C. 9; 83 L, T, 573: 
we Gog, ; 83 L, T, 573; 49 
) (1903) 2 Ob, 40; 72 L. J, Ch. 473: ; 
gi) 0903) ; 473; 88 L, T, 403; 


10). 1190771 Ch, 195; T6 L, J. Oh, 9%: 96. ; 28 
TI a1. (195; 16 L.J. Oh. 92; 96 L T. 5; 23 
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though he haga duty to share the adyan: 


tages acquired in his character as such 
with the other tenant—Keech v. Sandford 
(11) and the notes thereunder; aleo see 
s. 90 of the Indian Trusts Act (II of 
1882). The presumption that the possession 
of one co-tenant of the entire common 
property is lawful seems to be founded 
on the principle that between two tenants- 
in:common each has a title to the whole 
and also to his undivided moiety and 
each is said to be seized per my et ger 
-tout, that ie, each co-tenant has ‘the entire 
possession as well of every parcel as of 
the whole.’ In the case of Kennedy v. 
De Trafford (7) Lord Herschell, in speaking 
of a co-owner called Dodson, said:— 
Dodson was an owner of this property the 
owner of an undivided moiety, it is true, 
but each owner of an undivided moiety 
is none the less truly an owner.’ I must, 
therefore, hold that prima facie the posses- 
sion of the defendants of the common 
property in its entirety was not adverse to 
the plaintiffs. The defendants had to 
prove that the possession which was and 
is not prima facie adverse had or has. 
become so in reality, This is a heavy 
onus which the defendants have to dis- 
charge. It is clear on the authorities that 
the fact that the plaintiffs have not been 
in the enjoyment of the rents and: profits 
of the property in suit does not establish a 
title by adverse possession in the co-tenants; 
that is, the defendants, who have enjoyed 
Such profits, the reason of the view being 
that it is consistent with the legal title 
in the co-tenant in possession, It may be 
doubted whether the old rule of English: 
Law afterwards abrogated by the Statute 3 
and 4, William IV, Oh. 27,58, 12, that the 
possession of one of several co-parceners, 
joint.tenants or tenants-in-common is the 
possession of the others so as to prevent the: 
Statute of Limitation from affecting them ig 
applicable in India to ‘shares in an un- 
partitioned agriceltural village.’ See the 
decision of Viscount Cave in the case of: 
N. Varada Pillai v. Jeevarathnammal (12). 
But one thing is perfectly clear that the co- 
tenant out of possession starts with the pre- 
sumption in his favour that the possession: 
of the other co tenant is not adverse but 
lawful. This is well established by a series 
of decisions of*their Lordehips of the Privy 


(11) 2 Wh. & T. L. C. 693. j 


(12) 53 Ind. Cas. 901; 24 C. W. N, 346; 461, A. 285; . - 


(1919) M..W. N.724; 10 L. W. 679; 388M D. J. 813p ` 
18 A.L. J, 274; 48 M. 244; 2U, P, L, B. (P. 0) 64) 
22 Bom, Ti R. 444 (P. Q), 


116 I, 0, 1929 


Council and further it is equally well- 
established that nothing short of ouster or 
something equivalent to ouster must be 
proved by the co-tenant in possession in“ 
order to bring about the success of the 
plea of adverse possession—Corea v. Ap- 
puhamy (6), Hardit Singh v. Gurmukh Singh 
(4), Muttunayagam v. Brito (13) and the last 
decision of Viscount Oave ia  Varada 
Pilai v. Jeevarathnammal (12) already 
mentioned. In case of Jogendra Nath Ray 
v. Baldeo Das (14) decided by the High 
Court of Oaleutta a series of cases are 
noticed in support of the opinion expressed 
above. .l'rom the same principle, it would 
seem to follow that such overtacts on the 
part of the tenant in possession as would 
ordinarily prove thse. adverse character of 
the possession as against a stranger will 
afford no evidence of such character as 
' agaiast the co-tenant, the reason being that 
those acts will ba found to be consistent 
with the lawful title of the co tenant in 
occupation.” : 

Io the present case we cannot find that 
there has been anything equivalent to 
ouster of the plaintiff, The appellants did 
nothing to assert their title and mere pos- 
session was not inconsistent with their 
position as co-sharers in the mahals. We 
have been referred to a decision of a Bench - 
of this Oourt reported. as Ram Narain v. 
Mannu Lal (15) in which itis alleged that 
a different view was taken. As will be seen 
from a perusal of that judgment the point 
. on which it turned was that the c)-sharers , 
had successfully asserted their rights to 
the sole enjoyment of the property, and’ 
that there had bsen an ouster. In the 
present case we find no assertion and no 
ouster. We find, therefore, that the posses- 
sion of the defendants-appellants was not 
adverse andthe suit was not barred by 
limitation. The appeal is dismissed with 
costs. . " 

A A pp:al dismissed. 

(13) (1318) A. C. 895; 87 I.. J. P. ©. 116. 

(14) 35 C. 951; 6 O. L, J. 735; 12 C W. N. 127. 
aye 107 Ini. Das. 866; 5 O, W. N, 85; 12 R. D. 
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OUDH CHIEF COURT. |, 
First CIVIL APPEAL No. 1 of 1923, 
. December 5, 1928. : 
Present:—WMr. Justice Hasan, Acting 
Ohief Justice, and Mc. Justice Pallan, 
Thakur BALBHADDAR SINGH— 
PLAINTIFF —ÅPPELLANT 
versus 
SHAMSHER SINGH AND OTHERS 
` —DEFENDANTS~—-RESPONDENTS. 

Family settlement—Registered instrument, whether 
necessary —Iisseniials of valid settlement—Settlement 
to avoid possible future litigation, validity of. 

It is not necessary that a fantily settlement should 
b2 embodied in a formal registered document. It is 
sufficient if the members of the family agree among 
themselves to make a settlement and give effect to 
that settlement, {p.199 col. 1.) 

The essence of a family arrangement lies in an 
adjustment of conflicting’ claims bona fide made and 
recognised on both sides with the object of putting 
an end to a controversy, and controversy within the 
meaning of this rule does not mean active contest, 
It is enough if the settlement seeks to lay down a 
position which will avoid possible litigation in 
future. [p. 199, col. 2. : 

Mahabir v. Dwarika (4), referred to, 

Appeal against a decree of the Sub. 
ordinate Judge, Unao, dated the :8th 
"November, 1927. 

Messrs. Hyder Husein, K. P. Misra and 
Ali Zaheer, for the Appellant. 
: Messrs, M. Wasim, Khaliquezaman, 
Bisheshar Nath, Bishambhar Nath, Ali 
Mohammad, Syed Mohammad, S. M. Ahmad 
and H. N Das, for the Respondents. 

JUDGMENT.~—This is an appeal by 
the plaintiff Thakur- Balbhaddar Singh 
whose suit for possession of certain 
zemindari property has been dismissed by 
the Subordinate Judge of  Uaao. The 
plaintiff claims that he obtained histitle to 
the property by means of a sale-deed execut- 
ed in his favour on the 28th September, 1926, 
by Caandrika Singh and Raja Singh, the sons 
of one Gokul Singhdeceased and Musam- 
mat Ram Dai, the widow of Jagannath 
Singh who was the brother of Gokul Singh. 
The property which these persons are said 
to have transferred in favour of the plaint- 
iff was, first of all, half ofthe zemindari 
share formerly belonging to one Narpat 
Singh, who die! in thé year 1896 and 
whose widow Basant Kuar held the estate 
as a Hindu widow until her death on the 
16th of December, 1920, and secondly a 
similar half share which belonged formerly 
to Jaswant Singh nephew of the'taid Narpat -. 
Singh who died in 191l and was succeeded 
by his widow Musa mmat Pohkar Kuar, who 
died on the 7th of December, 1924. The 
plaintiff's claim to these two propertiés has 
been contested on different grounds, and for 
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the sake of convenience we shall deal first 
ofall with the case of Narpat Singh's pro- 
perty. - : s 
When Basant Kuar died onthe 16th of 
December, 1920, there were threereversioners 
in equal degree, namely Sitia Bakhsh Singh, 
Gokul Singh and Jagannath Singh. Musam- 
mat Basant Kuar appears to have intended to 
make some disposition in favour of Musam- 
mat Pohkar Kuar and the latter claimed 
. mutation in the Revenue Courts. Her appli- 
cation was contested by Gokul Singh, 
Jagannath Singh and Sahmsher Singh who 
was the son ofSitla Bakhsh Singh all of 
whom claimed that the property on Musam- 
mat Basant Kuar's death was divided half 
and half between Sitla Bakhsh Singh on the 
one side and Gokul Singh and Jagannath 
Singh on the other.” On the same day that 
these applications were made, namely, the 
20th of January, 1921, Musammat Pohkar 
Kuar made a further application stating that 
she had now learnt:that she was not a legal 
heir to the property and prayed that her ap- 
plication for mutation of names might be 
dismissed and mutation made in favour of 
Gokul Singh, Jagannath Singh and Bitla 
Bakhsh Singh whom -she described as 
nasamıjh under the guardianship of his 
own son Shamsher Singh. Then on the 4th 
of February, Musammat Menda Kuar the 
widow of Raghuraj Singh, brother of Sitla 
Bakhsh Singh alsomadean application to the 
effect that she had no objection to the entry 
being made in favour of Sitla Bakhsh Singh 
in respect of the property left by the deceas- 
ed Musammat Basant Kuar, There was thus 
no one left who could have any claim to this 
property except those who had expressed 
their agreement in mutation being made in 
favour of Sitla Bakhsh Singh, Gokul Singh 
and Jagannath Singh. On the 19ih of 
‘February the Tahsildar passed orders 
dividing the property in two halves, one- 
half going to Sitla Bakhsh Singh lunatic 
under the guardianship of his son 
Shamsher Singh, and the other half going 
80 Gokul Singh and Jagannath Singh in 
equal shares, This order was confirmed by 
the Assistant Collector on the 27th of 
April, 1921, and entries were made in the 
revenue papers accordingly, 

The plaintiff sets up his claim to the pro- 
perty, which was assigned inthe mutation 
proceedings to Sitla Bakhsh Singh, on the 
ground that Sitla Bakhsh Singh was a 
lunatic and, therefore, debarred by Hindu 
Law from inheritance and that the property 
left on the death of Basant Kuar devolved 
solely on the two nearer reversioners Gokul 
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Singh and Jagannath Singh, and the heirs . 
of Gokul Singh and Jagannath Bingh were, 
therefore, entitled to sell to the plaintiff the 
half share ofthe property which had been 

“wrongly mutated in the name of Sitla 
Bakhsh Singh. He alsoclaimed that even 
if Sitla Bakhsh Singh were not held to be 
disqualified from inheritance on the ground 
of insanity he was under the Hindu Law 
entitled only to one-third of the estate and 
not one-half, inheritance being per capita 
and not per stirpes. : 

The plaintiff had at the outset to establish 
first that Sitla Bakhsh Singh was insane, 
and secondly that his insanity was such as 
to preclude him from inheritance under the 
Hindu Law and even if he weraable to 
make good these two points he had to meet 
the defence that there had been a valid 
family settlement of the estate at the time 
of mutation. 

[Their Lordships discussed the evidence 
a8 to insanity and proceeded :] 

' We are unable to hold that mere failure 
to conduct the family business isa sign 
of insanity and we do not consider that a 
man, who was never placed under restraint 
who left the hospital, when under observa- 
tion, of his own will, and who took part in 
those ceremonies which are of vital im- 
portance among Hindus, namely, the 
' funeral ceremonies of a brother and the 
marriage ceremonies of a daughter, was a 
lunatic. He may have been a man of weak 
intellect and he was certainly eccentric, 
but we doubt that the evidence justifies 
us in concluding that he was more than 
this. 
- We need not consider how far the Hindu 
Law excludes from inheritance a person who 
has not been born insane but who is insane 
at the time when inheritance opens. 
Admittedly the insanity, if any of Sitla 
Bakhsh Singh was not congenital, but we 
are not prepared to find that he was insane 
at all and we pr@fer, therefore, not to enter 
into the discussion of the meaning of the 
texts on which this theory of the exclusion 
of lunatics from inheritance under Hindu 
Lawis based. . | 

We now turn to the question of the 
extent to which Sitla Bakhsh Singh 
inherited. According to the plaintiff he 
could only inherit under ihe Hindu Law 
one-third of the property. No attempt has 
been made before us to establish a family 
custom which in this family prescribes that 
inheritance shall be per slirpes and not 
per capita: The defence set up is that the 
matter was decided by a valid family 
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Settlement. We havealready stated the 
main elements of the settlement. They are 
to be seen in the various applieations made 
at the time of mutation after the death of 
Basant Kuar. Ona that occasion there can 
be no doubt that the parties, who were 


concerned in the inheritance, all acted in’ 


combination. The applications made by 
Jagannath Singh, Gokul Singh and 
Shamsher Singh are practically identical 
and must have been drafted together. 
Moreover they were all filed on the same 
date, namely, the 20th of January, 1921, as 
was the application of Pohkar Kuar admitt- 
ing their claim and withdrawing her own. 
All these documents are on the record begin- 
niog with the application of Musammat 
Pohkar Kuar on page 1U9 and ending with 
the Assistant Collector's orders: on pages 
132, 133. It isalso a matter worthy of 
notice that Musammat Menda Kuar also was 
induced to agree to this mutation. Thus 
all the members of the family, who had any 
interest in the property, agreed not only 
that mutation should be made in favour of 
the reversioners Sitla Bakhsh Singh, Gokul 
Singh and Jagannath Singh, but that the 
-property should be divided into equal 
halves between Sitla Bakhsh Singh on the 
one side and Gokul Singh and Jagannath 
Singh on the other. It is truethat we have 
no record of a written agreement, no 
Punchayet appears to have been called and 
there were no outside witnesses. But 
-Shamsher Singh himself states that'on the 
death of Basant Kuar mutation was effected 
with respect to the property of Narpat 
Singh under a compromise between the 
parties, and although his statement was 
challenged at length in cross-examination 
we do not find that he was shaken in any 
‘way and, in Our opinion, his statement may 
be taken in corroboration of the docu- 
- mentary evidence to which we have already 
referred It is also not without significance 
that when the propertyeof Jaswant Singh 
came to be settled after the death of Pohkar 
Kuar, when Sitla Bakhsh Singh was already 
dead, the sons of Sitla Bakhsh Singh were 
given by compromise one-half just as their 
father had received one-half after the death 
of Basant Kuar. 


It is not necessary that & family settle- 
ment shouldbe embodied in a formal 
registered document, It is sufficient that 
members of the family should agree among 

- themselves to make a settlement and give 
effect to such agreement, A Single Judge 
-of this Court in Tej Bahadur Khan v. 
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Nokko Khan (1) went so far as to find that 
it was not even necessary for all mene 
of the family to be parties to a family 
arrangement in order to make it valid and 
‘binding and in his judgment he quoted 
Kokla v. Piari Lal (2) and Gandharp Singh 
v. Nirmal Singh (3) in his support. Again 
in a very recent case decided by a Bench 
of which one of us was a member— 
Mahabir v. Dwarka (4)—it was held that the 
essence ofa family arrangement lies in an 
adjustment of. conflicting claims bona fide 
made and recognised on both sides with 
the object of putting an-end to a con- 
troversy. It is argued on behalf of the 
plaintiff-appellant that there was no 
controversy here as between Sitla Bakhsh 
Singh on the one side, and Gokul Singh 
and Jagannath Singlt on the other, but 
a controversy may be something less than 
a1 active contest. It is enough if a settle- 
ment seeks to lay down ones for. all a posi- 
tion which willavoid possible litigation in 
the future. There was here a possible ground 
of litigation. Indeed the question then 
settled between the parties is in litigation 
now, and the mere fact that at that time the 
parties agreed among themselves that they 
would not dispute each other’s claims in 
respect to this property is sufficient in 
our opinion to establish the . fact that a 
valid and binding family settlement took 
place among them. 


We find, therefore, in the firat place that 
Sitla Bakhsh Singh was not insane in the 
sense that he was a mad man debarred by 
Hindu Law from inheritance, and in the 
second place we find that all members of 
the family on the death of Basani Kuar 
entered into a family arrangement of a 
binding character by which the property of 
Narpat Singh was divided among the 
reversioners in two portions, one portion 
going to Sitla Bakhsh .Singh and other to 
Gokul Singh and Jagannath Singh. This 
being so the share of Sitla Bakhsh Singh 
devolved upon his: sons and the sale-deed 
executed by the heirs of Gokul Singh and 
Jagannath Singh in favour of the plaintiff 
in respect of theshare of Sitla Bakhsh Singh, 
is of no effect, and the plaintiff's suit in 
regard to this portion of the property has 
been rightly ,dismissed. 


: * 
- (1) 99 Ind. Cas. 472; 3 O. W, N. 993, A.I. R.1927 
Oudh 97 


(2) 21 Ind. Cas. 29; 35 A. 502; 11 A. L. J. 765. 

(3) 54 Ind. Cas. 325; 22 O. O. 300; 6 O. L. J. 520, 

(4) 103 Ind. Cas. 757; 2 Luck. 662; 4 O. W., N. 663; 
A. I, R. 1927 Oudh 572; 12 R. D. 655, 
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As tothe property which formerly be- 
lo&ged to Jaswant Singh we need say 
very little. The learned Oounsel for the 
plaintiff appellant after briefly stating the 
facts admitted that in his opinion he had 
no sufficient ground ‘for challenging the 
finding of the lower Court with respect to 
this property. We find that in that case 
there was a definite and formal family 
settlement and further more the plaintiff's 
claim was vitiated by the doctrine of 
lis pendens. We find, therefore, that the 
` plaintif's claim, as to this portion of the 
property also has been rightly dismissed. ` 

A eross-objection has been filed by the 
defendant-respondent No. 9 on question of 
eosts. He points out that Pleader's fee 
has been taxed in the lower Court on a 
valuation of Rs. 6,000 whereas the lower 
Court held definitely that the value of the 
property for purposes, of taxation was 
Rs. 29,000. This objection has not been 
contested before us and we accept it. The 
fees in this Court and in the Court below 
wil be calculated on the valuation of 
Rs. 29,000 instead of the valuation of 
Rs. 6,600. 

A second crosa-objeetion has been filed 
on behalf of respondents Nos. lto 3 but 
this has not been pressed. As to the third 
‘cross-objection, which has been filed on 
"behalf of respondent No. li, we have 
only to say that there is now no contest 
between this respondent and the appellant. 
He won hissuit in the lower Court and 
he has no status here to obtain a decision 
by this Court ona side issue which. is 
not before us in appeal, We, therefore, 
dismiss this appeal with costs and allow 
the cross-objection made by defendant- 
respondent No. 9 as to the calculation of 
costs and dismiss the other two cross-objec- 
tions. There is no order as to costs on 
the crores-objections. 

A, Appeal dismissed, 





OUDH CHIEF COURT. 
FULL BENCH. . 
Revision ArPLIO.TION No. 38 or 1928, 
January 17, 1929. 
Present: Mr. Justice Hasan, Acting 
Chief Judge, Mr. Justice Misra and Mr. 
f . Justice Pullan, 
-KEDAR NATH-— DEFENDANT— 
APPLICANT 


: versus 
BALDEO PRASAD—P.iamtirr— 
Opposite Panty. à 
Civil Procedure Code (Act V of 1908), s, ll-—Assign- 
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ment of promissory nole—Suit against assignor and 
execulant—Dismissal of suit—Subsequent suit for 
damages against assignor—Res judicata—Alatter which 
might and ought to have been made ground of 
attack, 

. Where & person bought a promissory note from 


, the holder and brought a suit against the assignor 


and the executant of the note stating in express 
terms that nothing had been paid to the assignor 
by the executant, and claiming from both of them 
jointly and severally the consideration of the note, and 
on the suit being dismissed, brought a second suit 
against the assignor claiming the same amount as 
damages on account of failure of consideration for the 
assignment: 

Held, that the suit was barred by res judicata. [p. 
208, col. 2.] i 

The test as to whether a previous adjudication 
operates as a bar to a subsequent adjudication of 
the same matter does not lie in the fact as to 
whether the two eauses of action are different or the 
same. [p. 203, col. 1.] 


Application against an order of the Sub- 
Judge, Hardoi, dated the 13th March, 1928. 

Mr, Ali Zaheer, for the Applicant. 

. Mr. Radha Krishna, for the Opposite 
Party. 
ORDER OF REFERENCETOA 
FULL BENCH, 

Misra, J.—This is an application for 
revision out of a suit for damages. The 
appellants filed originally a second appeal 
in the case but when the matter came up 
for hearing before a learned Judge of this 
Court, it was found tbat no second appeal 
lay in the case and the appeal was permitted 
to be converted into an application for 
revision. Ihe facts out of which this suit 
has arisen are that on the 18th April, 1926, a 
pro note was executed by one Rameshwar 
Prasad in favour of Kedar Nath, the appel- 
lant before us, for a sum of Ra. 200. Onthe 
24th February, 1927,the said Kedar Nath 
sold the aforesaid promissory note to 
one Baldeo Prasad, who is now the respond- 
ent before us. Shortly afterthe transfer 
the applicant filed a suit in the Court 
of the Munsif of Bilgram to recover 
Rs. 232-9-0 due to him under the said 
pro note, The subt was instituted on the 3rd 
March, 1927, against two persons they being 
Rameshwar Prasad the original executant 
of the pro-note, and Kedar Nath, the 
person in whose favour the pro-note stcod 
and who had transferred it in favour of 
the plaintiff. In para, 6 of tke plaint the 
respondent claimed relief that a decree 


_ Bhould be pissed for the amount claimed 


against Pumeshwar Prasad Who was defend- 
ant No. ! or against both Rameshwar Prasad 
and Kedar Nath, who were defendants Nos. | 
and 2 respectively in the case, or against . 
such of the defendants as the Court may find 


liable for the sum claimed whether joint- 


ly or severally. 
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The suit was tried by the learaed Mansit 
of Bilgram on the Small Oause Court 
sile. He held thi the pronote in suit 
was without consileration and no decree 
could, therefore, be passed on its basis 
against defendant No. L. As regards the 
applicant who was defendant No. 2 in that 
cise he held that no decree could ba 
pissed against him because: (1) such a 
pro-note waa unenforcible in law; and (2) 
that the respondent (the plaintiff in that 
case) had knowingly purchased this litiga- 
tion from defendant No. 2. The suit was 
according to these findings dismissed on 
the28th April, 1927. | 

After the dismissal of this suit the 
plaintiff-respondent Balde> Prasad instituted 
the present suit for recovery of asumof 
Rs. 31890 as damages and costs The 
amount which he claimed was in respect 
‘of the amounts paid by him as consideration 
for the transfer of the promissory note, 
and the sum incurred by him in prosecut- 
ing the original suit brought against the 
exocutantRamesh war Prasad aud the defend- 
ant-appellant Kedar Nath. In the present 
suit he states his cause of action to have ac- 
erued to him on the 23th April, 1927, the date 
when the previous suit was dismissed. The 
defence put forward in the present suit by 


the applicant was to the effect that the 
plaintiff respondent fully knew the cir- 
cumstances in which the prc-note 


in question had been executed and that 
he knowingly took the transfer of 
the said deed. Under these circumstances 
it was alleged that no suit for recovery of 
any damages could lie. The second conten- 
tion put forward was to the effect that 
tha present suit of the plaintiff respondent 
was barred by the rule of res judicata since 
ha had in the previous suit claimed & 
decree against the defendant which had 
been refussd. The learned Mansif of 
Bilgram who: tried the suit came to the 
conelusion that the plaiftif had purchas- 
ed the pro note with full knowledge that it 
was without consideration and that he was 
not, therefore, entitled to recover any 
damages and that the suit was barred by 
the rale of res judicata. Oathrse finding 
he dismissed the suit with costs by his 
. decree dated the Lith November, 1927. 
The plaintiff respondent appealed against 
this decree to the Court of the- Subordinate 
+ who differed from the 
learned Munsif on both questions He 
held that it was not proved that the plaint- 
iff had any knowledge of the circumstance 
that the pronote was without considera- 
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tion, and that he had purchased it bond 
file and hai paid the consideration. Qu 
the question of res judicata hé also took 
a different view from that taken by the 
Munsif. He took the view that the cause 
of action for the present suit had only 
arisen after the dismissal of the previous 
guit, and although the plaintiff had implead- 
ed in the previous suit the defendant of the 
present suit as defendant No. 2 he could 
not be considered to have sued him in 
that case for damages on the foot of the 
gale-deed and, therefore, his joinder in that 
case did not estop him from suing for 
recovery of damages in the present suit, 
Tn this view of the case he decreed the 
plaintiff's suit but passed a decree in his 
favour only for Rs. 261-8-0 with interest on 
Rs. 200 from the date*of his purchase up to 
the date of the suit at the rate of 6 per cent. 
per annum and also future interest at the 
same rate from the date of the suit up to the 
date of realization. His decree is dated the 
13th March, 192. - - k f 

As stated above the defendant has now 
brought the matter to this Court. Origin- 
ally he filed a second appeal, but that has 


‘now been treated as a revision. Two points 


have been urged in revision against the 
decree passed by the learned Subordinate : 
Judge. The first point is that no applica- 
tion for revision lies and the second point 
ia to the effect that the decision in the pre- 
vious tuit operatés as res judicata, 

Asto the first point we may state that 
it has no substance. If the present suit 
is really barred, by the rule of res judicata 
we would in that case be inclined to 
entertain the present application for 
revision. The second point, however, raises 
a question of some difficulty. The conten- 
tion raised on behalf of the defendant- 
applicant is to the effact that when the 
plaintiff-respondent brought the previous 
suit and impleaded him as well in that suit 
and prayed for a decree against him he must 
be, deemed to have clatmed the same relief, 
which he now claims against him in the 
present suit. The further argument ad- 
vanced is to the effect that if the relief 
which is being claimed in the present 
suit has already been claimed and has been 
refused, it is no more open to the plaint- 
iff-respondemt to bring a second suit in 
respect of the same relief. 

The reply on behalf of the plaintiff-re- 
spondent is to the effectithat the cause of 
action for the present suit is quite differ- 
ent from that ofthe previous suit. Itis 
argued that the cause of action for the 
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present suit had not even arisen at the 
time when the previous suit was brought, 
it having arisen only after the dismissal of 


the previous suit. It is, therefore contended 


that though the plaintiff claimed a relief 
against the defendant in the previous suit, 
yet he could not be considered to have 
claimed a relief onthe present cause of 
action, and that the matter now in ccn- 
troversy was never directly and substan- 
tially in issue in the previous suit. It was 
also argued that Explanation 4, 8. 11, could 
not be held applicable to the facts of the 
‘present case inasmuch as it was not 
incumbent on the plaintiff to claim the 
present reliefin the previous suit. The 
question is one of some difficulty and also 
of importance. We have, therefore, thought 
it proper to refer it to a Full Bench under 
8. 14, cl. (D), Oadh Courts Act IV of 1995. 
The question which we refer to the Full 
Bench is as follows :— 

“ Whether a subsequent suit for damages 
brought by the transferee of a pro-note 
against the holder of the note who has 
transferred it in his favour, is barred by 
the rule of res judicata when he has 
already claimed a relief against the holder 
of the note by impleading him as a defend- 
: ant alonz with the executant of the note 
ina suit previously brought against them 
for recovery of the money due under the 
‘promissory note, and that relief has been 
refused to him,” 

Hasan, Actg. C. J.—I agree, 

. OPINION. 

Hasan, Actg. C. J.—This is a 
reference to F'ull Bench by a Division Bench 
‘of this Court for decision of the follow- 
ing question: [His Lordship stated the 
-questiono aud proceeded] I was a party 
-to this reference. It seems to me that the 
question as framd can admit of one answer 
and thatis in the affirmative. When a 
relief has already been claimed against a 
party and that relief has been refused to 
him, I see no escape'for the application of 
.therule of res judicata as enacted in 8.11, 
Civil Procedure Code, But in order to 
elucidate the substance of the reference it 
.is necessary now to state a few facts, which 
are not incorporated in-the question just now 
-mentioned. In the previoussuit the plaint- 
- iff hadimpleaded two defendants. Defendant 
No. 1 was one Rameshwar Prasad and de- 
fendant No. 2 was Kedar Nath. Kedar Nath 
is again the defendant in the present 
suit, The facts of the previous case were that 
Rameshwar Prasad had executed a pro-note 
in lieu of a consideration of Rs, 200 in 
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favour of Kedar Nath. Kedar Nath had 
on the 24th of February, 1927, assigned the 
pro-note in favour of the then plaintiff, who 
is the same person as the plaintiff in the 
present suit. In para. 1 of the plaint in the 
previous suit the fact of the execution of 
the pronote by Rameshwar Prasad, defend- | 
ant No. 1 of that suit, in lieu of the sum 
of Re. 200 in favour of Kedar Nath defend- 
ant No. 2.of the same suit, was stated. In 
para.2 the assignment by Kedar Nath in 


.favourof the plaintiff Baldeo Prasad was 


alleged. It was further stated that the 
right to sue under the assignment had 
arisen in favour of the plaintiff. The 
averment in para.3 of the plaint was that, 
in spite, of repeated demands made on 
defendant No. 1 to re-pay thesum of money 
advanced under the pro-note, the said 
defendant had failed to make any pay- 
ment either tothe plaintiff Baldeo Prasad 
or to his assignor Kedar Nath defendant 
No. 2; and it was further said that the 
fact of the non-payment to either 
of the two had necessitated the 
institution ofthe suit. In para.4 of 
the same plaint the date of the cause of 
action was stated tobe the date of the execu- 
tion of the pro-note, that is, the 18th April, 
1926. Paragraph 5 relates to the valuation of 
the claim with reference tothe Court-fee and 
the jurisdiction of the Court. Paragraph 6 
is.devoted to the claim for reliefs, and that 
is important. It may be translated -ag 
follows :— 

“The plaintiff prays that a decree may be 
passed for a sum of Rs. 232-9 0 principal and 
interest as stated below together with the 
costs of the suit and also together with 
interest during the pendency of the suit 
and future interest till the date of 
recovery as against the defendant No. 1, 
that is, Rameshwar Prasad the executant of 
the pro-note, or as against both the defend- 
ants, thatis Rameshwar Prasad and Kedar 
Nath, the ‘second defendant being the 
assignor of the plaintiff or as against any 
one of the two defendants jointly or 
severally.” 

A general prayer for any other relief, 
which the Oourt may deem fit to grant in 
the circumstances and justice.of the case, 
was added. The judgment, which the 
Court delivered in the case, to the plaint 
now been 
made, is also before us. By that judgment 
the plaintiff's suit was dismissed in. its 
entirety. When we come to consider the 
language of that judgment there is no 
difficulty in interpreting the intention of the 
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Court. Olearly the Court directed its mind to 
the prayer contained in the plaint 
in respect of the relief claimad by the 
plaintiff against both the defendants, 
either jointly or severally. T'herelietia so far 
as the defendant No. 1, that is, Rameshwar 
Prasad, the executant of the pro-note, was 
concerned, failed on one ground. With 
that ground we are not concerned. The 
relief as against defendazt No. 2, that is to 
gay, present defendant Kedar Nath, the 
assignor of the plaintiff, was also rejected 
on two grounds. Here again we are not 
concerned with the merits of those grounds. 
It follows from the analysis of the plaint and 


of the judgment founded on that plaint that 
relief against the present defendant was 
claimed by the present plaintiff in the pre- 
vious suit and the relief was refused.. Is it 
then on those facts open to the plaintiff to 
bring a second suit for the same relief 
against the same person, the relief in sub- 
stance being for the recovery of the same 
gum of money or is the claim barred by the 
rule of res judicata ? On my part I have no 
hesitation in holding that it is so barred. 
In support of the maintainability of the 
claim several arguments were addressed to 
us. Iwill notice some of 
was urged in the first place that the cause 
of action for the present suit is different 
from the cause of action on which the pre- 
vious suit was founded. In answer to this 
argument little need be said. The test as 
to whether a previous adjudication operates 
as abar to a subsequent adjudication of the 
game matter does not lie in the fact as to 
whether the two causes of action are differ- 
ent or the same. The law as it stands to- 
day is perfectly clear on this point. There 
was some room for such an argument under 
the earliest Code of Civil Procedure 
VIII of 1859) but it became wholly untenable 
under the Code of 1877, 1882 aud is now 
equally untenable under the present Code. 
This has been repeatedly pojnted out by the 
High Courts of India and even by their 
Lordships of the Judicial Committee. The 
cases will be found collected in a very illu- 
minating, if I may respectfully say 80, 
judgment of the late Dr. Sir Sundar Lal 
when he was one of the Juiges of the late 
Court of the Judicial Commissioner of Oudh. 
I refer to Diya Shankar v. Ganga Sahai (1). 
For the purpos$ of this judgment it is 
enough to re-state the reference to Sri Gopal 
v.Pirthi Singh (2), affirmed by their Lord- 
ships of the Judicial Committee in Sri 


(1) 4Ind. Cas. 763; 12 O. O. MT. 
(2) 20 A, 110; A. W. N. (1897) 216. 
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Gopal v. Prithi Singh (8), Recently thë 
matter was again discussed at some length - 
in a decision of the High Court of Patna in? 
the case of Ram Lal Malik v Deodhari 
Rai (4). Thisargument, therefore, fails. 

'T'he second argument was that defendant 
No. 2, that is the plaintiff's assignor might 
have been impleaded in the previous suitand 
thereliefol aimedagainsthim mighthavebeen 
claimed on the ground that since the date of 


“the assignment or previous to it any money 


due under the pro-note might have been 
paid to him by defendant No. 1 Rameshwar 
Prasad and not on the alternative ground 
of the assignment: failing for want of con- 
sideration. The argument is excluded al- 
together by the allegation made in para. 3 
of the previous plaint. We have quoted 
that paragraph in extenso and a careful 
perusal of it will show that it is impossible 
to attribute that intention to the plaintiff 
which is now being attributed to him in- 
the arguments. When we carry this matter 
a little further, aud indeed to its logical 
conelusion, there can be no doubt left that 
defendant No. 2 was impleaded in that suit 
and relief was claimed as against him on 
the sole possible and reasonable ground of 
an alternative claim on the failure of the 
assigoment. This exposition of the plead- 
ings leads to the conclusion that the title 
on which the present suit is based is ex- 
actly the same on which the title to the 
relief as against defendant No. 2, that is 
Kedar Nath the assignor, in the previous 
suit, was based. If this view is correct, as 
I humbly say it is, there can be no question 
of the application of Explanation 4, s. 11, 
Oivil Procedure Code. 

The third argument addressed to us was 
based on the assumption that it was only by 
the forceof the application of Explanation 
4 to the present case that the.rule of res 
judicata could be held to constitute a bar to 
the adjudication of the present suit. It was 
argued that that Explanation did not apply 
and, therefore, there wasno such bar. The 
learned Advocate for the respondent ,deve- 
loped this argument with some warmth, 
repeatedly insisting on us that the ground 
of claimiag a relief against his assignor on 
tha failure of the assignment might not and 
ought not to have been alleged in the pre- 
vious suit for the reason that it would have 
introduced dissimilarity in the allegations : 
and confusion in the trial. To* my mind 
there was no danger of either introducing 

(3) 24 A. 429; 29 L A. 118; 6 C. W.N. 889; 4 Bom, 
L. R. 827; 8 Sar. P. O. J. 293 (P. Q.). 

(4) 74 Ind. Oas. 781; 2 Pat. 771; 5 P. L, T. 7; A. 
I.R. 1924 Pat. 267. xm 
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dissimilarity or confusion. That the plaiat- 


¿f might not have claimed any relief against 
. defendant No. 2, his assigaor, or might not 
have brought any suit against him may ba 
conceded, but the fact remains that he did 
bring the previous suit agiinst him and 
that he did also claim a relief against him. 
Now I have already shown that there could 
ba no reasonable ground for any relief 
against the agsignor excapt the g'oun4 that 
the assignment had failed for want of con- 
sideration. Now either that was impliedly 
alleged in the plaint or it was not 85 alleged, 
If it was alleged then, as state | before, Er- 
planation 4 has nothing to do with the 
case whatsoever, If it was not so alleged, 
there can be no doubt to my mind that it 
might have been alleged; and I also hold 
that it ought to have been alleged. What 
dissimilarity or confusion could arise in au 
alternative claim as against one of the two 
defendants to the previous suit on the 
ground that the assignment had failed ? If 
we test the argument in the light of the 
events that have happened, it seems to me 
that it would have been more expedient 
and more reasonable on the part of the 
plaintiff, having impleaded defendant No. 
2 Kedar Nath as a party to his previous 
suit, to have claimed the relief,- which he 
did claim against him on the ground of 
the failure of the assigament. Nothing has 
happened, so far as the legal relationship 
between the two persons is concerned since 
the date of the judgment in the previous 
suit which has made the ground for attack 
against Kedar Nath either mora Certain or 
‘clearer now. It was said that what has 
happened is the judgment in the previous 
suit refasing relief against defendant No. 1, 
that is the executant of the pro-note; but 
this event was, in the alternative, clearly 
anticipated, according to my interpreta'ion, 
ia the plaint of the previous suit and it 
was on that anticipation that relief was 
claimed against the assignor. These were 
all the grounds which were urged in sup- 
port of an aaswer in the negative to the 
question referred to us by the Division 
Bench. 

I now proceed to refer briefly to some of 
the decisions of their Lordships of the 
Julicial Committee which bear on the 
arguments advanced by me %n support of 
the answer which I have given to the ques. 
tion. In the case of Doorgz Persad 
Singh v. Doorga Konwari (5), Sir 

o 40.190; 5 I. A. 149; 30. LR 31; 3 Suth. P. 


O. J. 540: 3 Sar. P. Q. J. 827; 2 Ind. Jur. 650; 2 
Shome L, R, 21(P, Q.). T d 
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B wnes Peacock in delivering the judgment 
of their Lordships of the Judicial Com- 
mittes referred to a previous decision of 
the same Committee in the cass of Soorjo- 
monez Vayze v. Suidanund Mahapatter (6), 
ani quoted the following observations from 
tie juigmentof that case: 

" 'Taeir Lordships are of the opinion that 
the term ‘cause of action ‘is to be construed 
with reference rather to the substance than 
to the form of action, and they are of opi- 
nion that in this case the cause of action 
was in substance to declare the Will invalid 
on the ground of the wantof power of the 
testator to devise the property he dealt with, 
But even if this interpretation were not 
correct, their Lordships are of opinion that 
this clause (cl. 2Act VIII of 1853)in the Code 
of Procedure would by no means prevent 
the operation of the general law relating 
to res judicata founded on the principle 
nemo debet bis vexxri pro eadem causa," 

Sir Barnes Peacock proceeded to say: 

“This law has been laid down by a series 
of cases in this country with which the 
profession is familiar. It probably bas’ 
never been better laid down than in _ the 
case which was referred to in Gregory 
v. Molesworth (7), in which Lord 
Hardwicke held that where a question wag 
necessarily decided in effect, though not in 
express terms, between the parties to the 
suit, they could not raise the same question 
as between themselves in any other suit in 
any other form ; and that decision has been 
followed by a long couree of decisions, the 
gceater part of which will be found noticed 
in the very able note of Mr Smith to the 
cise of the Duchess of Kingston's case (8) " 

It would appear fro.o what I have stated 
in the preceding portion of this judg- 
ment that the remarks of Lord Hardwicke 
are apposite to the present case. In the 
cass of Kameshwar Pershad v. Rajkumari 
Futian, Kozr (9) Lord Morris after con- 
sidering the scope of Explanation 2,8. 13, 
Code of lt&2, which is similar to Explana- 
tion 4, present Code, said : 

‘ Thatit'might' have been made a ground 
of attack is clear. That it ‘ought’ to have 
been appears to their Lordships to depend 
upon the particular facts of each case. 
Where matters are so dissimilar that their 
union might lead to confusion, the construc- 
tion of the word ‘ought’ would become 
important, In this case the matters were 

(6) 12 B. L. R. 301; I. A. Sup. Vol. 212; 20 W.R 
377; 3 Sar. P. C. J. 285 (P. C.). 

(7) (1747) 3. Atk. 626; 26 IÈ R. 1160. 

(8) (1776) 2 Sm. L. C. (11th Ed ) 731. 

(8) 20 O. 79; 19 I. A. 234; 6 Sar. P. C. J, 241 (P.C) , 
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the same. It was only an alternative way 
of seeking to impose a liability upon Run 
Bahadoor and it appears to their Lordships 
that the matter ‘ought’ to hava been made 
a ground of attack in the former suit, and, 
therefore, that it should be ‘deemed to have 
been a matter directly and substantially 
io issue’ in the former suit and is res 
judicata,” x 

I have already held that the title for an 
alternative relief founded on the failure 
of consideration of the assignment in 


favour of the plaintiff might well have | 


been made^a ground of attack in the pre- 
vious suit, That an attack was made in 
the form of a relief against the assignor is 
admitted. What is disputed is that the 
ground of attack now made is not the 
same as the one in the previous suit. But 
to my mind there is nothing to show that 
it might not have been made and 
I have no difficulty in further holding 
that it ought to have been made. The 
matter was not so’ dissimilar that its union 
with the primary ground of attack against 
the executant of the pro-note might bave 
led to any confusion, To use the language 
of Lord Morris, it was only an alternative 
way of seeking to impose a liability 
upon the assignor alternative to the liability 
which was, according to the respondent's 
learned Advocate, pleaded on the ground 
of the possibility of any payment having 
been made by the executant of the pro- 
note tothe assignor. Explanation 2, old Code, 
was also ‘considered by their Lordebips of 
the Judicial Committee in the case cf 
Fateh Singh v. Jagannath Baksh Singh (10) 
and the view taken in the preyious cases 
was affirmed, 


Before taking leave of this case I would 
also mention a decision of this Court in 
Bansi Dhar v. Jagmohan Das (11) on which 
reliance was placed by the learned Advocate 
for the respondent. Two of us in the case 
considered, the applicability or otherwice 
of the rule of res judicata to the facts of that 
case as contemplated by Explanation 4 of 
the Oode, and in disposing of that matter 
we said: a 
- “It appears to us that the conduct of 
Lala Jagmohan Das in withdrawiog the 


(10) 91: Ind. Cas. 280; 47 A. 158; A. 1. R. 1925 P. C. 
55: 48 M. L. J. 64; 9 O. W. N. 25; 12 O. L. J. 117; 
L. R. 6 A. (D. 0) 50; 27 O. O. 334; 27 Bom. L. R; 
725; 29 O. W. N..749; 23 A. L. J. 739; 22 L. W. 98; 
521. A. 100 (P. ©). £l | 

(11) 110 Ind. Cas. 79; 8 Luck, 472, 5 O. W, Ne 
30; A. I, R. 1929 Qudh 88, . ; c 
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issue which was raised in the suit amounted 
to no more than an abandonment of a 
plea which was wholly foreign to hg 
substance of the suit.” ' E 

If we could predicate the same of the 
previous suit of the plaintiff we would 
certainly then hold that there was no bar 
of res judicata, tut we cculd not do 80 as 
I have endeavoured to show in the pre- 
ceding portion of this judgment. My 
answer. tothe reference, therefore, is in the 


_affirmative. - 


Misra, J.—I am of the same opinion 
as the Hon'ble Acting Chief Judge. .Jt 
is clearfrom the plaint filed by the plaintiff- 


-yespondent in the previous case that he 


claimed arelief against defendant No. 2, the 
applicant before us. That claim clearly 
meant ihat the plaintiff-respondent wanted 
a decree against the applicant. lt is aleo 
clear that such a relief could cnly te 
claimed, as explained by the learned 
Advoeaie for the plaintiff-respondent, on 
two grounds: Firstly, that the money 
due under tbe pro note had either wholly 
or partially been paid by the executant 
of the pro-note, who was arrayed as defend- 
ant No. lin the previous suit to the appli- 
cant who was defendant No 2 in that case. 
Secondly, that if the pro-note be found to. 
have been without coneideration, that is, 
if there was proved to te a failure cof 
consideration. Itis true that neither the 
first ground nor the second ground wes 
ret up by the plaintiff-respondent in the 
previous suit and it is only left to us to 
find out what cculd be ihe pcesible 
grounds on which he could be considered 
ilo have claimed a decree against ihe ap- 
plicant, who was as stated above arrayed 
as defendant No. 2 in the previous case. 

As to the first aspect it is clear from 
the allegations made by him in para. 3 of 
the plaint that he (the plaintiff-respondent) 
could not be considered to have put 
forward that case, In that paragraph he 
clearly stated that defendant No. lof the 
previous case had paid nô mcney either to 
the plaintiffiespondent or to defendant 
No. 2 who is the applicant Leforeus. If then 
this aspect be ecnsidered to be one that 
cannot be enterteincd the only aspect that 
could have been in the mind of the plain- 
tiff respondent when he claimed a decree 
against defendast No, 2 of the previous case, 
now the applicant before us, is ihat em- 
bodied in the second ground. Indeed the 
Court deciding the previous case understcod 
the plaintiff to mean this very thing. lt 
considered that aspect and gave a clear 
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. 
finding against the plaintiff. We are not 
here concerned whether it was right or 
wrong in doing so. We are only concerned 
with the finding as it wasactually given. 
The result, therefore, seems to me that 
the same relief which the plaintiff is now 
claiming in the present suit was claimed 
by him in the previous suit and that it 
was refused. If this isthe conclusion to 
which we have to arrive in the case, in 
my opinion, there is no room left for 


doubt that the matter is now res 
judicata, 
-It has been remarked by the learned 


Subordinate Judge in his judgment that 


the present suit cannot be held to be, 


barred by the rule of res judicata inas- 
much as the cause of action for it can only 
be considered to have accrued on the 
dismissal of the*previous suit, and this 
argument has been urged before us with 
vehemence by the learned Advocate for 
the plaintiff-respondent. In reply to this 
I need only state that if the plaintiff 
himself claimed a decree against the ap- 
plicant who was adefendant inthe pre- 
vious suit and if the only ground on which 
he could be considered to have claimed 
that decree was the ground of the failure 
of consideration as pointed above, it is no 


“more open to him to say that the cause of 


action had not accrued to him for the 
present claim when he had brought the 
previous suit and claimed a relief against 
the applicant. If theplaintiff-respondent had 
not impleaded defendant No.2 in that case 
and had not claimed a decree against him 
it would have been open to him to take 
"up this position, but having claimed the 
relief and the case for that relief having 
been considerd in the previous suit I do 
not think it is any more open to him to 
take up that position. I am, therefore, of 
opinion that the present suit is barred by 
the rule of 1es judicata and that the 
answer to the reference made to the Full 
Bench should be in the affirmative. | 
Pullan, J.—Bofore expressing briefly 
my full concurrencein the judgment pro- 
nounced by the Hon'ble Acting Chief 
Judge, I must premise that in my opinion 
it is. difficult, if not impossible, to 
answer in general terms, & question as to 
whether a whole class of cases can or 
cannot be held to be #arred by the 
principle of ves judicata, Our judgment 
should, therefore, apply strictly to cases 
exactly parallel with that which has given 
ise to this reference. . 
` We have-to consider then a case when 
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& person buys a promissory note from 
the holder, and brings a suit against the 
assignor and the executant of the note, 
claiming from both of them jointly and- 
severally the consideration of the note, 
and at the same time statingin express 
terms that nothing has been paid to the 
assignor by the executant.: It is such a 
plaintiff who having lost his suit against 
both the defendants essays to bring a- 
second suit against the assignor claiming 
damages, and is met in limine by the 


~- plea of res judicata. 


We have only to consider whether tho 
previous decision is one covered by the pro- 
visions of s. 11, Civil Procedure Code. Un- 
doubtedly the plaintiff islitigating under the 
same title against one who wasa party in the 
previous suit. The real question for 
determination is whether the matter now - 
in issue, was directly and substantially 
in issue in the formersuit. In my opin- 
ion it was. The fact that the present 
Suit is said to be a suit for damages, 
and the former was a suit for money 
decree on a promissory note is in my 
opinion immaterial. The plaintiff is now 


‘claiming, as he claimed in the "first suit 


the sum due onthe promissory note. It 
matters not- that he puts forward a 
different cause of action. A competent 
Court has decided in a reasoned judgment 
that he cannot recover that money, and 
that is a decision which bars the subsequent 
suit. The defence that the plaintiff did 
not at the time of the first suit contemplate 
the possibility that the pro-note 
would be held to be without consider- 
ation, is in my opinion negatived by his 
own plaint. If no money had been paid 
by the executant to the assignor, the 
plaintiff could have ‘no claim against the 
latter, unless the consideration failed, 
It is only on the ground that the consider- 
ation has failed that he bases the present 
suit. I would answer the reference in 
the affirmative.e 


By the Court.—We 
reference in the affirmative. 


Hasan, Aetg. C. J. & Misra, 
d.—This application falls to be dispos- 
ed of now according to the judgment 
of the Full Bench to which the ques- 
tion of law involved in this application 
was referred for decision. *The Full Bench 
has decided that the suit of the opposite 
party against the applicant was barred 
by the rule of resjudicata, We accordingly 
allow this application, set aside the decrea 


answer the 
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ofthe lower Appellate Court and restore 
the decree of the Court of first instance 
with costs in all the three Courts, 

à : Application allowed, 





OUDH CHIEF COURT. 
Jury RerERENOE No. 8 or 1928. 

. December 20, 1928. 
Present:—Mr. Justice Raza and 
Mr. Justice Pullan. 
EMPEROR-—OOMPLAINANT 
versus 
BHAGWAN DIN—AoccUsEb—OPPOSITE 
Parry. 

Criminal Procedure Code (Act V of 1898), s. 307— 
Jury trial—Verdict of Jury—Reference by Sessions 
Judge—Interference with verdict—Principles. 

Ina reference under s 307, Criminal Procedure 
Code, what the High Gourt has to consider is whe- 
ther the verdict of the Jury is perverse or un- 
reasonable. The High Court will not re-try the case 
and form an opinion of the value of the evidence. 

‘An unreasonable verdict is one which is contrary 
to the evidence or at least totally unjustified by the 
evidence. 

In re Veerappa Goundan (1), referred to. 


Reference against an -order of the 
Sessions Judge, Lucknow, dated the 
15th November, 1928. 

Mr. G. H. Thomas, Government Advocate, 
for the Reference. 

Mr. S. M. Ahmad, for the Accused. 

JUDGMENT.—This is a reference 
under s. 307, Oriminal Procedure Oode, by 
the learned Sessions Judge of Lucknow who 
considers that the verdict given by a Jury 
acquitting a certain Bhagwan . Din, who 
was charged with the offence of dacoity, 
should not be allowed to stand. The 
Judge in his reference does not state in 


so many words that he considers that the 


verdict of the Jury was perverse orun- 
reasonable but this appears to behis 
opinion, and we must take it on the 
authority of the Full Bench decision of the 
Madras High Court reported as In re 
Veerappa Goundan (1) that the Judge has 
only referred the case on the ground that 
in his opinion the verdict was perverse and 
unreasonable. 

In this case four persons were charged 
with dacoity andthe Jury acquitted two 
and convicted the other two. It is, there- 
fore, evident-that they believed that a 
dacoity wascommitted and they exercised 
their intelligence in ascertaining which 
ofthe accused * persons were guilty and 
which were innocent. In his summing up 

(1) 114 Ind. Cas. 353; 51 M. 956; 28 L. W. 575; 55 
M. L. J. 591; A. I. R. 1928 Mad, 1186; (1929) M. WN. 
185; 30 Or, L. J, 317, 
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the Judge indicated thatin his opinion 
the case was weakest against one Ajodhia 
who was acquitted by the Jury, strongest 
against Bhagwandin, who was also ad- 
quitted by the Jury, and that the case 
against the other two men Durgadin and 
Gajadhar stood in the middle. These two 
men were convicted by the Jury. Now if 
the Judge's view of the evidence is correct, 
it may well be that the view taken by 
the Jury was wrong. But we have to 
consider not whether the verdiet was 
wrong but whether it was unreasonaole. 
An unreasonable verdict is one which is 
contrary to the evidence or at least totally 
unjustified by ‘the evidence. We find 
that the evidence against this man 
Bhagwan Din was that he was identified 
at the time of dacoity by two witnesses 


-Lachhminia and Maiku and that he was 


named by a co-accused named Naurang, 
who pleaded guilty, was convicted on his 
own plea and then gave evidence for the 
Crown. We find that the two men who 
have been convicted - were named by 
Naurang and identified each by one witness, 
Durgadin by Thakur Prasad and Gajadhar 
by Dularey. Consequently it cannot be 
said that the Jury had disbelieved the 
evidence of the same identifying witness 
in the case of Bhagwan Din that they be- 
lieved in the case of any other accused. 
For all.we know theJury who saw these. 
witnesses may have had good reasons for 
disbelieving theirevidenceagaiust Bhagwan 
Din. It does not follow that they took 
the same view of the witnesses as the 
Judge. Nor were they bound to do so. 
Indeed the Judge in his summing up told 
the Jury himself. that he had -merely 
stated his opinion and that they were in 
no way bound to accept his opinion. It 
is difficult to assess the value of any 
witness who merely states thathe has 
recognised a person during the com- 
mission ofa dacoity. It is difficult for the 
Judge or Jury who can see and hear that 
witness. ltis more than difficult for a 
Court which has neither seen nor heard 
the witness, and has only a brief state- 
ment on paper from which to form an 
opinion. Moreover we are not of “opinion 
that itisour duty to re-try the case and 
form an opinion asto the value of the 
evidence. All that we have to consider is 
whether the  Verdiet of the Jury is per- 
verse or unreasonable. Whetberthe Jury 
did or did not believe the alibi evidence 
set up by this Bhagwan Din, the discussion 
of which occupied the learned Judge 
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nearly a page in his charge sheet, appears 
to us to beimmaterial. The Jury'sfirst duty 
was to give an opinion as to the prosecu- 
iion evidence. When we are unable to 
find that their opinion as to the prosecu- 
tion evidence was perverse or unreasonable, 
we cannot go on to consider what their 
opinion may have been as tothe evidence 
for the defence. Thus we are unable to 
concur with the learned Judge when he 
says that the only reason hecan suggest 
for the Jury’s verdict is that Bhagwan Din 
produced several witnesses in his defence 
and that the Jury may have believad them. 
Even if they did believe these witnesses 
thatagain would not necessarily be un- 
reasonable, and the Jury them3elves could 
rely onthe warning given by the Judge 
himself that they need not accept his 
opinion. In ouropimion this is a reference 
which cannot be accepted. 

We, therefore, return the record. The 
accused Bhagwan Din shall be . forthwith 
released. 

A. Reference not accepted, 


— 


OUDE CHIEF COURT. . 
ParvY OogNotL APPgaL No. 27 or 1928, 
January 19, 1929. 
Present:—Mr. Justice Raza and Mr, 
Justice Pullan. 

Bahya UDW AT RINGH AND oTBERS— 
PLAINTIFFS—RssPONDENTS—APPLIOANTS 
Versus 
SARFARAZ SINGH-—DErFsNDANT— 

AePELLANT—OFPPosITE PARTY. . 

Givil Procedure Code (Act V of 1908), ss. 109, 110, 
0. XLV, r. $—Leave to appeal to Privy Council, 
granting of—Redemption suit—Clog—Question of 
n special cases a High Court may under O. XLV, 
r. 3, Civil Procedure Code, certify appeals from its 
decision in cases of the value of less than Rs. 10,000, 
but such excepional procedure could only be justi- 
fied by excepional circumstances. f 

An ordinary case of redemption in which the 
only qusstion is whether the terms of the mortgage- 
deed constitute aclog on the equity of redemption 
is not one which involves a substantial question of 
law of general importance, : 

Application tor leave to appeal to His 
Majesty in Council against the judgment 
and decree, dated the 13th September, 1928, 
in S. O. A. No. 130 of 1928, and reported as 
113 Ind. Cas. 46. 

Mr. Aditya Prasad, for the Applicants. 

Mr. Niamullah for Mr. Hyder Husein, for 


Opposite Party. 
mg UDGMENT This is an application 
for leave to appeal to His Majesty in 
Council against a decision of a Bench of 
this Court dated the 13th September, 1928, 


UbWAT SINGH 9, SARFARAZ SINGH, 
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The application is based upon two alter-. 
native pleas. The first is that the suit was 
one which involves a claim for over 
Rs. 10,000 as required by s. 110 of the Code 
of Civil Procedure, and the second is that 
even if the valuation is held to be less than 
Rs. 10,000, the appeal might be certified 
under s. 109 el. (c) of the Code of Civil 
Procedure. The suit was one brought for 
redemption of a mortgage for Rs, 1,600 
executed on the 14th October, 1925, and the 
suit was valued at Rs. 1,600. ‘he property 
mortgaged is admitted by the applicants 
to be not worth more than Rs. 2,000, and 
the only way in which it is possible to find 
a valuation of upwards of Rs. 10,000is to 
assess it on the value of the property at the 
timeof redemption. One of the conditions 
ofthe mortgage was that it should not be 
redeemed for 35 years and 6 months and 
undoubtedly if the mortgagor’ consistently 
fails to pay interest during thát period, he 
will not be able to redeem on the expiry of 
ihe period fixed without paying a very 
large sum of money. But that.does not 
effect the valuation of the subjéct matter 
of the suit either in the Court of first in- 
stance or at the present time. Even now 
if the mortgagor is able to redeem, he will 
be able to do 80 on payment of a sum much 
less than Rs. 19,000 and we are unable to 
find for the purposes of s. 110 of the Code 
of Civil Procedure, either that the subject- 
matter of the property is Rs. 10,000 or that 
the decree or final order must involve a 
claim to or question relating to a property 
of a like amount, 

‘It does not appear to us that in ordinary 
circumstances an appeal which prima facie 
falls under s. 109 (a) of the Code of Oivil 
Procedure can be converted into one under 
8. 109 (c) of the same Code merely because 
it fails to reach the money value required 
by s.110. It may bethat in special cases 
this Court may be able to certify under 
0. XLV, 1. 3 appeals from its own final 
decision which, are of value less than 
Rs. 10,000, but clearly such exceptional pro- 
cedure could only be justified by exceptio- 
nal circumstances. This is an ordinary 
case of redemption, and the only question 
is whether the terms of the mortgage-deed 
constitute a elcg on the equity of redemp- 
tion. It is & question which has been 
frequently decided and is not one which 
involves any general prmoiple. In our 
opinion this is not a fit case to certify, and 
we, therefore, dismiss the application with 
costs, f ] 

Ae Application diemissed, 
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LAHORE HIGH COURT. 
MüsóEgLLANEOUS SECOND CIVIL APPEAL 
No. 765 or 1928, 

November 19, 1928, 
Present:—Mr. Justice Jai Lal. 
RAJWANT SINGH AND OTHERS— 

| — PLAINTIFF8— APPELLANTS 
versus 
MUTALLI AND ANOTBER—DEFENDANTS— 


RESPONDENTS. 

Court Fees Act (VII of 1870), s. 5 (b) (d)—Suit 
for share in specific plot of land mot separately 
assessed to revenue—Court-fees— Suits Valuation Act 
(VII of 1887), ss. 8, 11—Suit for share in specific 
plot of land not separately assessed—J urisdictional 
value of suit —Local rules—Under-valuation of suit— 
Suit tried by Court of lower jurisdiction—Objection 
as to wnder-valuation— Appellate Court, duty of— 
Procedure. 

Section 7 (5) (b), Court Fees Act,does not govern a 
suit for a share ina specific plot of land which plot 
is not separately assessed to land revenue. Section 7 
(5) (d) applies to such a case and the Court-fee has 
to be paid onthe market value of the land. But tke 
value of the suit for purposes of jurisdiction would 
be 30 times the proportionate land revenue under 
me T framed by the Local Government. [p. 210, 
col. 1, 

Fata v. Khan Bahadur (1) and Arshad Ali v. 
Zorawar Singh (2), referred to. 

Section 11, Suits Valuation Act, provides inter alia 
that if a Court has decided a suit which it was not 
competent to decide owing to an under-valuation 
thereof, then if the Appellate Court is satisfied that 
an objection asto valuation of the suit was raised 
in the trial Cours and that the determination of the 
suit by a Court which was not competent to try it 
has prejudiced the defendant, then such Court shall 
-hear the appeal, if there is sufficient material on 
the record to enable it to dispose of the appeal. If, 
however, the Court finds it necessary to have further 
‘evidence recorded, or to remand the case, then the 
further evidence should be'recorded by, and the 
remand should be made to, the Court which was 
competent to hear the suit. The law does not au- 
thorise the Appellate Court to return the plaint at 
that stage. [p. 210, col. 2.] 

Miscellaneous second appeal from an 
order of the District Judge, Lahore, dated 
the 9th February, 1928, reversing that of 
the Subordinate Judge, Fourth Class, 
Ohunian, District Lahore, daied the 4th 
July, 1927. 

Mr. Jaggan Nath 
Appellants. 

Mr, Mathra Das, for the Respondents. 


JUDGMZENT.—The facts ofthis case 
are as follows:— 

Originally an entire area, comprising 
50,000 kanals and known as Qila Man Singh 
Wala, belonged to the Government, who 
granted the, same to Man Singh, on 
payment of rent. Man Singh later acquired 
the rights of an occupancy tenant in the 
land on payment of the usual dues to the 
Government. Finally, it was in January, 
1927, that proprietary rights were granted 
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Aggarwal, for the 


. to Rs. 625 as land revenue. 


_is the defendant 
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to the descendants of Man Singh by the 
Government, The whole area was assessed 
Khasra No. 
18 out of this area comprises 1U kanals 
and 2 marlas of land. It appears that, 
owing to to its proximity to the Railway 
Station of Kot Radha Kishan, this area 
has special value. Man Singh left fivesons, 
one of whom was Prem Singh, whose son 
at Gurdial Singh who 
sold four kanals out of Khasra No. 18 to 
three different vendees by three different 
sale-deeds in July, 1926. 

The remaining four sons of Man Singh, 
or their representatives-in-interest insti- 
tuted & suit for joint possession of their 
four-fifths share in the land sold by Gurdial 
Singh and also for an injunction. This 
suit was partially ‚decreed by the trial 
Court, but the prayer as to the injunction 
restraining the  vendee defendants from 
building on the land was not granted. 
The plaintiffs consequently appealed to 
the District Judge praying that the 
injunction asked for by them should also 
be granted to them and at the hearing 
of the appeal before the District Judge 
an objection wastaken by the defendants, 
as was taken before the trial Court also, 
that the suit and also the appeal were 
not properly vaiued for the purposes of 
Court-fees and jurisdiction. The learned 
District Judge held that the plaint was 
under valued and returned it-for presenta- 
tion to proper Court. 

The plaintifis have presented thia 
appeal, and Mr. Jagan Nath Aggarwal 
contends, first, that the plaint aud the 
memorandum of appeal to the District 
Judge were properly valued both for the 
purposes of Court-fee and jurisdiction, 
and secondly, that under s. 11 of the 
Suits Valuation Act the learned District 
Judge ought to have determined whether 
there had or had .not been any prejudice 
to the defendants by the trial of the 
suit by a Subordinate Judge, fourth Class. 
It is further contended by him that even 
if the-learned District Judge had held 
that there was prejudice to the defendants, 
the proper procedure for him was to 
proceed with the hearing of the appeal, 
as laid down in s.1l, sub-ss.(2) and 


(8) of the Suits Valuation Act. 


Now so far*as the question of Court-fee 
is concerned, the contention ef Mr, Jagan 
‘Nath Aggarwal is that, under s. 7 (5) 


(b) .of the Court Fees Act, he is entitled 


to value the relief for. purposes of Court- 
fee-at five times the land revenue payable 
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‘on the proportionate share of the land 
which is the subject-matter of this suit. 
Mf. Mathra Das, bowever, claims that s. 
1 (5) of the Court Fees Act has no aplica- 
iion to the facts of this case because at 
ihe time of the suit the whole area of 
which Khasra No. 18 is a part was not 
assessed to land revenue; it is contended 
that at that time it belonged to the 
Government and the plaintiffs had only 
tenants’ rights in the land. He says that 
lend revenue is assessed only on land 
which is owned by others than the Govern- 
ment. There seems to be force in this 
contention but I donot decide the matter 
finally, because it may be, as alleged by 
Mr. Jagan Nath Aggarwal, that though 
the land belonged to the Government 
still it was assessed to land revenue, 
At the same timeI must say thatI am 
unable to understand how it could 
be so. 

Even if the land were assessed to land 
revenue I am of opinion that the suit being 
for a share in aspecific plot land, which 
plot was not separately assessed to land 
revenue, 8. 7 (5) (b) does not govern the 
case, but s. 7 (5) (d) applies and then 
the Court-fee will have to be paid on 
the market value of the land. I hold, 
therefore, that, so far as s. 7 (5) 
ofthe Indian Court-Fees Act is concerned, 
it has no application to the present case, 
unless the plaintiff can satisfy the Court 
that at the time of the institution of the 
Suit the land was assessed to land revenue 
in which ease cl. (d) will apply. 

So far as the value of the land for 
.purposes of jurisdiction is concerned the 
matter is governed by the rules framed 
by the Local Gov^ornment which are to be 
‘found at page 53 of the III Volume of 
ihe Rules and Orders of this Court, 
assuming, however, that the land is assessed 
- to land revenue. Under those rules, read 
in the light of the explanation to cl. 
(b, the value asseesed by the plaintiff 
for purposes of jurisdiction seems to be 
correct—see as to this Fata v. Khan Baha- 
-dur (1) and a judgment of a Division Bench 
of this Court reported as Arshd Ali v. 
Zorawar Singh (2). The first of these cases 
was cited before the learned District 
Judge, but he held that i, was disting- 
uishable from the. facts of this case, 
though he did not indicate in his judgment 


of) 46 P. R. 1908; 172 P. L. R, 1908; 94 P. W.R. 
1908 


(2) 92 Ind. Cas. 986; 8 Lah. Ly J. 60; A. L R, 
3926 Lab, 346; 27 P, L. R. 172, 
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where the distinction lay. In my opinion 
_the two cases cited above, taken along 
with the explanation to be found at page 
53 of the III Volume mentioned above, 
fully support the valuation fixed by the” 
plaintiff. But this, as Ihave stated above, 
assumes that the entire area was assessed 
to land revenue at the time when the 
suit was instituted, 

So far as this part of the case is 
concerned, therefore, the learned District 
Juge will have first to ascertain whether 
the entire area of whieh the land in suit ` 

_forms a part was assessed to land revenue 

at the time of the suit. If so, the valua- 
-tion for the purposes of jurisdiction must 
be held to becorrect, but the valuation 
“for the purposes of Court-fee must be 
held to be wrong, and the plaintiff must 
be called upon to make good the deficiency 
in Court-fee both on the plaint and the 
memorandum of appeal before the learned 
District Judge, 

If, however, the land was not assersed 
to land revenue then prima facie 
itis the market value of the land which - 
will govern the valuation both for jurisdic- 
iion and Court-fee unless the plaintiff can 
show any other provision of law which 
is applicable to the circumstances of this 
case. 

With regard to the contention of the 
appellants’ Counsel based on s. 1l 
of the Suits Valuation Act, in my opinion, 
there is force in it. That section 
clearly provides inter alia that, if a 
Court has decided a suit which it was 
not competent to decide, owing to an 
under-valuation thereof, then, if the 
Appellate Oourt is satisfied that an objec- 
tion as to valuation ofthe suit was raised in 
the trial Court and that. the determination 
of the suit by a Court which was not ccm- 
petent to try ithas prejudiced the defendant, 
then such Court shall hear the appeal, if 
there is sufficient, material on the recordto 
enableitto disposeofthe appeal. If, however, 
the Court -findsit necessary to have fur- 
ther evidence recorded orto remand the 
case, then the further evidence shall be . 
recorded by and the remand shall be made 
to the Court which was competent to hear 
the suit. The law nowhere authorises 
an Appellate . Court to return the plaint 
for presentation to the pwoper Oourt at 
the stage at which the learned District 
Judge returned it. 

‘It will, therefore, be necessary for the 
District Judgeto determine:— 

1, Whethez the objection asto jurisdic- 
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Bon was taken before the trial Gourt? 
and - i 
9: -Whether the defendant has been 
prejudiced by the mistake as to jurisdic- 
tion ? = pl ee ee 

If he finds both these matters in the 
affirmative then he will procsed as provided 
in s. 11 of the Suits Valuation Act. 

1 accept this appeal, set aside the 
order of the learned District Judge and 
remand the case to him’ with direction to 
proceed with the appeal with due regard 
to the observations made above. The costs 
of the appeal will abide the result. 

R. L. : Case remanded. 


LAHORE HIGH COURT. 

MisoB.LANEOUS Frest CiviL Apprat No. 3242 

. or 1927; E 
May 19, 1928. 
. Present:—Mr. Justice Dalip'Singh. 
PANJU RAM—DEFENDANT—A PPELLANT 
versus 
UTTUM OHAND AND ANOTHER— 
PLAINTIFF AND Pro forma DEFENDANT— 
RESPONDENTS. . 

Qivil Procedure Code (Act V of 1908), s. 115, 
0. V, rr. 19, 20, O. IX, r. 18—Substituted - service, 
requirements of, not complied with—Ex parte decree 
—Reversal in revision. 

Where there is nothing on the record to show 
that the provisions of O V, rr. 19 and 20, Civil 
Procedure Code, were satisfied before ordering sub- 
stituted service, an ex parte decree obtained on the 
basis of such service is liable to be set aside in 
revision. 

Doraiswami Ayyar v. Balasundaram Iyer (1) and 
Dittu Ram v. Nawab (2), distinguished. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Shahpur, dated 
the 23rd August, 1927. 

i Mr. Anant Ram Khosla, for the Appel- 
ant. 

Mr. Anant Ram for Mr. Bishen Nath, for 
the Respondents. a 

JUDGMENT.—The facts of this case 
are that in the suit which was brought 
on a mortgage on 8th October, 1925, an 
order for issue of summons was passed 
on 9th October, 1925. From therecord it 
is difficult to ascertain on what date the 
summonses were issued, but the date of 
the return «ef the summons was 14th 
November,. 1925. On that date the Court 
ordered that dasti summons should be 
given to the plaintiff. On the same date 
._ the plaintiff pat in an application stating 

that the defendant, who was alleged in 
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the plaint to be residing at Chak No. 163, 
Montgomery District, was avoiding service 
of summons and could not be served except 
by substituted service. On that date the 
Court ordered substituted service by ad- 
vertisement in the Tribune, and fixed 7th 
January 1926,88 the date of the next 
hearing. On 7th January, 1926, ex parte 
proceedings were ordered and a preliminary 
decree was passed. On 8th July, 1926, a final 
decree was passed, without notice to the 
defendant and without any written ap- 
plication, on an oral application by Counsel 
for the plaintiff. On 30th November, 1926, 
a written application was put in for the 
final decree. On 22nd December, 1926, an 
application for execution was put in.: 
house situate in Bhalwal, District Sargodha, 
was sold on llth February, 1927. On 10th 
March, 1927, an application was put in .to 
set aside the ex parte decree. Notice issued. 
to the parties,and the defendant produced 
three witnesses who show, and this is not 
contested before me, that the defendant 
resides in chak No. 153 and not in Chak 
No. 163, that he left Bhalwal _when. he 
was five orten years old, that he goes . 
to Bhalwal where he still has some business 
occasionally and that his mother lives in 
the house at Bhalwal, that he dees not 
know English and that the Tribune does 
not reach his chak and. is read by nobody 
in his chak. The defendant went into 
the witness-box himself and stated that 
he had only come to know of the ez parte 
decree on 4th or 5th March, 1927, when 
he had come to Bhalwal. g 

The plaintif produced two witnesses, 
One Nawab and one himself, to prove that 
in the Jeth of the year previous the defend- 
ant had come to Bbhalwaland had asked 
the plaintiff not to take out execution of 
his decree and had promised payment ‘ 
of the sum due. Now, Jeth would fall 
in June and asthe final decree was not 
passed till 8th of July, 1926, the story 
is obviously false, and -Ido not. believe a 


a word: of it, though it seems io have 


appealed - to the learned J udge who 


‘dealt with this application and dismissed 


it. 

It is obvious thata wrong address was. 
given concerning the defendant and that 
substituted service was ordered on what 


‘IT can only flescribe as extremely insuffi- 


cient material, certainly not camplying with 
O. V, rr.19 and 20, Oivil Procedure Code. 
The whole proceeding seems to me to be 


extremely suspicious and seems to have 


been a device of the plaintiffs to secure an 
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ex parte deoree, Oounsel for the plaintiff- 
respondent cites Doaraiswami Ayyar v. 
Bajasundaram Tyer (1) and Dittu Ram v. 
Nawab (2). In this case the learned Judge 
who ordered ex parte proceedings and who 
dismiseed the application to set aside the 
ex parte decree was the same, He has not 
found that he was satisfed that the 
provisions of O, V, rr. 19 and 20, had been 
satisfied before the issue of the order, for 
substituted service, There is nothing on 
the record to show me that those provisions 
Were satisfied and there is much on the 
record which leads me to suspect the con- 
trary. I, therefore, do not think that these 
rulings apply to the present case. 
. I accept the appeal and get aside the ex 
parte decree, both preliminary and final, 
and direct the Oourt to proceed. with the 
suit afresh. The plaintiff will pay the 
costs of the defendant. In the circum- 
Stances I also refuse the prayer of the 
Counsel for plaintiff- respondent that the 
defendant do deposit the principal sum 
due under the mortgage-deed, 
RL. Appeal accepted. 


(D 102 Ind, Cas, 243; ALB 1927 Mad. 507; 52 M. 
L. J. 477: 38 M. L. T. 275, 


(2) 92 Ind. Cas 272; A. I. R. 1925 Lah. 639; 7 Lah. 
L, J, 448, 


<. LAHORE HIGH COURT, 
` Miscettangous FIRST OIVIL APPEAL No, 2269 
3 oF 1928, 
March 19, 1929, : 
: Present:—Mr. Justice Jai Lal. 
Firm MATHRA DAS-PRABHU DAYAL— 
i DnongEE-HorpsRs—AvoOrION-PuRORASERS 
' — APPELLANTS 
i ed . versus 
Musammat BRIJ RANI—Dsozzs8-Horpgg 
-~ AND BHAM BUNDER LAL anp OTBERS— 
: JUDGMENT-DEBTORS— RESPONDENTS. 
. Civil Procedure Code (Act V of 1908), 0. XXI, rr, 72, 
81— Decree-holder-auction-purchaser— Twenty fivc per 
cent. deposit, necessity of—Failure to make deposit — 
Validity of sale—Decree-holder, meaning of —~Decree- 
holder not necessarily plaintiff—Suits on mortgages 
"—Sub-morigagees and puisne mortgagees, statuy of. 
-Even where the decree-holder ig the auction- 
purchaser, 29 per cent. of the sale price must be 
deposited in Court unless dispenged with by the 
-Court and such dispensation may: either be express 
or implied. Byt the omission to deposit the 
requisite 25 per cent. by the  decree-holder purchaser 
doesnot render the sale illegal. At best it isa 
mere irregularity and will not vitiate a sale unless 
it has resulted in any substantial loss to the judg- 
ment-debtor, 
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. lt is not necessary thata decree-holder in a decree 
for the sale of immoveable property should neces- 
sarily have been the plaintiffin the case. A sub- 
mortgagee and a puisnoora prior mortgagee some 
times Lezome decree-holders as against the judg- 
ment-debtor in suits brought for foreclosure or sale of 
mortgaged property or for redemption thereof, 


Miscellaneous first appeal from an 
order of the Subordinate Jud ge, First Class, 
Delhi, dated the 7th J uly, 1928. 

Mr. Kishen Dayal, for the Appellants. 

Mr. Arjan Das, for the Respondents. 


JUDGMENT.—Musammat. Brij Rani 
was the mortgagee of immoveable property 
and Mathra Das-Prabh Dayal appellants were 
mortgagees of her rights. She instituted 
a suit for sale of the property mortgaged 
and impleaded Mathra Das-Prabh Dayal 
also as defendants stating that they were 
the mortgagees of her rights. On the 
29th June, 1926, a preliminary decree for 
sale of the mortgaged property was granted 
by the Subordinate Judge. The decree is 
nof in strict conformity with O. XXXIV 
of the Civil Procedure Code but it declares 
that the amount due to the plaintiff or 
defendant No. 8,i. e, Mathra Das-Prabh 
Dayal up to the dateof the decree, was 
Rs. 44, 109 and proportionate costs of the 
suit and includes a direction that 
this amount plus interest be paid into 
Court before a specified date, in default 
e muon the property morgtaged would be 
sold. . 

A default having been made by the mort- 
gagor in paying the money in Court 8 final 
decree was passed on the 6th of April, 1927, 
This decree also is not in proper form. 
However -an order for the sale of the 
mortgaged property was made and the sale 
was fixed for the 8th of December, 1927. On 
the l2th October, 1927, Mathra Das. Prabh 
Dayal presented an application to the 
Court for permission to bid at the auction 
under O. XXI, r.7 2, Civil Procedure Code, 
which prohibits a decree-holder from bidd- 
ing at an auction eale without the permission 
of the Court. In that application a 
prayer was added that the applicants be al- 
lowed to set off the purchase money against 
the amount due to them under the decree 
and be exonerated from paying the usual 
25 per cent. of the amount of their 
bid. TheSenjor Subordinate Judge record- 
‘ed an order granting permission to bid 
without saying anything about the prayer 
regarding the set off or exemption from 
payment of the 25 per cent, of the amount of 


the bid. 
The property was then sold on the date 
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fixed and was purchased by Mathra Das- 
Prabh Dayal for an amount which is lessthan 
that declared to be due to them under the 
decree. They did not deposit the usual 25 per 
cent, of the'amount for which they purchased 
the property and the official who conducted 


the sale accepted their bid without such ` 


payment. The case was then adjourned for 
objections, if any, to the sale. A number of 
objections were then filed by thejudgment- 
debtor-mortgagor one of which was that the 
sale was invalid because the appellants, who 
were the auction-purchasers, had not paid 
the 25 percent. as they were bound to do 
under O. XXI, r. 84. This objection has been 
accepted as valid by the Subordinate Judge 
and the sale has been set aside. The auction- 


purchasers have presented this appeal in, 


this Court. 

It is contended that the order of the Court 
permitting the deeree-holder to bid at the 
sale on an application which also included 
a prayer to be allowed to set off the 
purchase-money against the amount due on 
the decree impliedly granted not only the 
- permission to bid, but also the permission 
to set off. With this contention I aminclin- 
ed to agree in this case. Olause(2) of O. 
XXI, 1. 72 reads as follows:— 

“Where a deeree-holder purchases with 
such permission, the purchase-money and 
the amount due onthe decree may...be set 
off against one another, and the Court 
executing the decree shall enter up satisfac- 
tion of the decree on whole or in part 
aecordingly". : 

It is to be observed that under this rule 
it is not necessary that there should be an 
order by the Court, prior to the sale, grant- 
ing permission to the decree:holder to set 
off the purchase-money against the amount 
due on the decree. Order XXI, r. 84 provides 
that: 

“On every saleof immoveable property the 
person declared to be the purchaser shall pay 
immediately after such declaration a deposit 
of twenty-five per cent. on the amount of his 
purchase-money to the officer or other person 
conducting the sale, and, in default of such 
deposit, the property shall forthwith ba re: 
gold". Thencl. (2) provides: 

“Where the decree-holderis the purchaser 
and is entitled to set off the purchase- 
money under r.72,the Court may dispense 
with the requirements of this rule.” 

Reading the two sections together, there- 
fore,itseems that it is necessary that, so 
far the deposit of 25 per cent. is concerned, 
it must be made unless dispensed with by 
the Gourt, and also that the dispensation may 
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be express or implied. In the present case 
the decree-holder was entitled under the 
circumstances to assume that such dispensa- 
tion had been given by the Oourt, and it 
was in this manner that the order of 
the Court was interpreted by the officer 
conducting thesale. In any case there is 
ample authority thatthe sale under the 
circumstances like the present is not illegal. 
At best the omission was a mere irregulari- 
ty and it has not been shown that this 
has resulted in any substantial loss ‘to the 
judgment-debtor, un 

It is, however, contended by the respond- 

ents’ Counsel that Mathra Das-Prabh Dayal 
were not decree-holders underthe decree, 
and, therefore, no permission to bid was 
necessary and the provisions of O. XXI, r. 72 
and O. XXI, r. 84 (2), Civil Procedure Code, 
did not apply to the cade. In the first instance. 
the appellants were decree-holders, having 
regard to the form in which the decree was 
passed. Itisnot necessary that a decree- 
holder ina decree for the sale of immoveable 
property should necessarily have been the 
plaintiff in the case. A sub-mortgagee as 
in the present case and a puisne or a prior 
mortgagee sometimes become decree-holders 
as against the judgment-debtor in suits 
brought for foreclosure or sale of mortgaged 
property or for redemption thereof as on the 
happening of certain contingencies, they 
acquire the right to have the property sold 
to discharge ths amount. declared to be 
due to them. The amount due to the 
appellants had been determinel in the 
case, and they were entitled to receive it, if 
it had been paid in Court by the judgment- 
debtor. It may be mentioned......that it 
appears that the amount due to them under 
the mortgage by Musammat Brij Rani was 
more than the amount declared to be dus to 
herunder the decree. 
. Thold, therefore, that there is no force in 
the objection of the judgment-debtor in this 
case that the sale was invalid owing to the 
failure on the part of the appellants to 
deposit the twenty-five per cent. of the 
purchase-money in Oourt, This ‘ia the 
only matter which has been decided by the 
executing Oourt, but there are other objec- 
tions raised by the judgment-debtor which 
have not been disposed of. 

I accept this appeal, set aside the order of 
the Subordins&e Judge and remand the 
ease to him with direction to, dispose of 
the other objectionsraised against the sale 
in question, The appellants will get their 
costs against the respondents in this Oourt. 

BL. oC ~ Appeal allowed, 
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LAHORE HIGH COURT. 
Bzooup OIWIL Appear No. 1383 or 1928, 
4 December 17, 1928. 
Present:;—Mr. Justice Dalip Singh. 
GHULAM MUHAMMAD—PustntiFF 
— APPELLANT 
versus 
MUHAMMAD HUSSAIN AND ANOTHER 
-— DEFENDAn Ta— RBSFONDENTS., 

Mortgage—Simple mortgage—Covenant to pay— 
Charge on property—Sale of property, implied 
covenant of— l'ransfer of Property Act (IV of 1882), 
s. 67 (a)—Mortgagor refusing possession on default of 
paymeni—Liability of property to sale. 

Where in a mortgage there is a covenant to pay 
and a charge on the property, there isan implied cove- 
nant that the property may. be sold for the debt, and 
ihe mortgage is a simple mortgage. 

Where a mortgagor refuses to give possession to 
the mortgagee when the said possession becomes due 
on default of payment of the debt, the mortgagee 
has a right to bring the” property to sale. 

Second appeal trom a decree of the 
District Juoge, Ambala, dated the 21st 
March, 1528, reversing tbat of the Sub- 
ordinate Judge, Fourth Class, Ambala, 
dated the 28th October, 1927. 

Mr. Oertel, for the Appellant. 

Mr. Ghulam | Mohy-ud- Din, 
Respondents. 

JUDGMENT.—Plaintiff in this case 
sued on a morigage. . The trial Court gave 
him a preliminary decree for the mortgage 
amount with principal and interest in the 
usual form. On appeal by the mortgagor 
the learned District Judge held that the 

"mortgage was an anomalous mortgage and 
that the mortgagee bad noright to bring 
the property to sale. He relied on a ruling 
reperted as Ramasami Pillai v. Kasinath 
Iyer (1). 

In second appeal theonly point argued 
has been whether the learned District 
Judge was right in dismissing tbe plaint- 
ifs suit on the ground that ihe mortgage 
was an anomalous mortgage, and, therefore, 
ihe mortgagee had no right to enforce sale 
of the property and whether the suit for 
money on the personal remedy was barred 
by limitation. Thé learned Counsel for the 
appellant has contended thatthe mortgage 
is not an anomalous mortgage at all but a 
simple mortgage in that itcontains a 
covenant to re pay the debt and charges 
the property. From this,he contends, it 


for the 


follows that there was an implied coven- . 


ant that the property migbt besold in 
-discharge of the debt. He further contends 
that there is a finding of fact by the trial 
Oourt which has not been upset by the 


(1) 108 Ind. Cas, 539; A. I, Ri 1928 Mad, 228; (1927) 
M, W.N.8000 > 
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District Judge that the mortgagor refused: 
to give possession to the mortgagee when 
the said possession became dueon default 
of payment of the debt after two years, and 
that, therefore, the mortgagee had aright to 
bring the prcperty to sale; and for this he 
relied on Marturu Subbamma v. Gadde 
Narayya (2) a Full Bench ruling of the 
Madras High Court, -and on Lingam 
Krishnav Manya Sultan (3) a Privy Council 
ruling. He alsoreferred toMadhwa Sidhanta 
Onahini Nidhi v. Venkataramanjulu Naidu 
(4j and to s 98 of the Transfer of 
Property Act. He did not seriously contest 
the point about the personal remedy being 
barred by limitation, 

Itbink the appeal must succeed, firstly, 
on the ground that this is a simple mort- 
gage. Thereisacovenantto pay and there 
is & charge on the property,and in my 
opinion this always implies a covenant that 
the property may be sold for the debt, 
Secondly, even if it be held that this is not 
a simple mortgage it is at best a com- 
bination of a simple mortgage and a 
usufructuary mortgage, and,therefcre, is 
not within the terms ofs.98. Thirdly, I 
am of opinion that on the finding of fact 
that the mortgagor refused possession 
when according to the terms of the contract 
he was bound to give possession precludes 
him from now asserting that the property is 
not liable toeale on the principles laid down 
in Marturu Subbamma v. Gadde Narayya 
(2). I, therefore, accept the appeal and order 
that a preliminary decree be drawn up in 
terms of O. XXXIV for the whole principal 
and interest. The mortgagor will have 
three months in which to pay up the total 
mortgage amount with principal interest 
and future interest. Ifurther order that if 
the nett proceeds of the sale (ifany) are 
insufficient to pay such amount with future 
interest and costs in full, the plaintiff shall 
be at liberty to apply for a personal decree 
against defendant No, 1 for the amount of 
the balance, s 


R. L. Appeal allowed. 
(2) 43 Ind. Cas. 4;:33 M. L. J. 623; 22 m T. 429; 6 


: ; 13 O.L J. 5:4; 13 Bom. LR. 
447; (1911) M. W, N, 429; 21M. L. J. 1147 (P. C.). 
(4) 26 M. 662, ; 
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LAHORE HIGH COURT. 
OivinL Revision Petition No, 275 of 1928, 
December 10, 1928. 

Present : —Mr. Justice Addison. 
MALKA. AND ANOTHER— DBFEADANTS— 
PETIrIONEKS 
versus 
SARDAR—P tctntipeF—REeEeP WDENT. 
Arbitration—Criminal complaint—Legality of re- 
ferring to arbitration—Award, value of—Custody of 

female, question of—AdArbitration, competency of. 

A criminal complaint cannot be referred to arbi- 
tration and the award which follows it cannot be 
made a rule ofa Civil Court. 

The question as to who is entitled to the custody 


of a woman is one which should be decided by the 
Court itself and cannot be referred to arbitravion. 
Hira v. Dina (1), referred to. 


Petition for revision of an order of the 
District Judge, Mianwali, dated the 17th 
January, 1928, reversing that of the Senior 
Subordinate Judge, Mianwali, dated the 
12th November, 1927. 

Mr. M. L. Puri, for the Petitioners. 

Mr. S. R. Laul, for the Respondent. 


JUDGMENT.—Sardar instituted a 
complaint under ss. 366 494, Indian 
Penal Code, against Musammat Mehran and 
Malka in which he alleged that Musammat 
Mehran was his wife and had been enticed 
away by Malka who had married her. This 
complaint was instituted in the Court of 
the Senior Subordinate Judge who also 
exercised enhanced -Magisterial powers 
under s. 30, Oriminal Procedure Code. 
The complaint was referred to a zail- 
dar under the 
Oriminal Procedure Code, for report. 
While he was enquiring into the matter 
an agreement was written to the effect that 
the first party had instituted a complaint 
or dawa against the second party as to the 
custody of Musammat Mehran in the Oourt 
of the Senior Subordinate Judge who had 
gent the matter to the zaildar for report. 
Therefore, the two parties now agreed to 
refer the dawa mundarja bala, 1. e. the 
civil suit or criminal qomplaint mentioned 
above, to the arbitration of Akbar Ali. This 
Akbar Ali made a report as arbitrator which 
ison the reeord of the criminal case. It is 
headed dawa bazu Musammat M-hran. i.e. the 
suit or complaint for the custody of Musam- 
mat Mehran. It was to the effect that Sardar 
had married her first and was entitled to 
her custody. The Magistrate with enhanced 
powers, however, did not accept the report 
of the zaildar which was in accordance 
with the award of Akbar Ali, and after 
hearing evidence discharged the two 
accused, 
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"Now Sardar has applied in the Court of 
the Senior Subordinate Judge for the fil- 
ing of the award of Akbar Ali and the 
passing of a decree in accordance there- 
with. The Senior Subordinate Judge held 
that the criminal case was referred to the 
arbitration of Akbar Ali, that this could 
not be done, and that in any case the Cri- 
minal Court had decided the matter and 
there was nothing left for arbitration. 
The Senior Subordinate Judge further 
noted that there was force in the conten- 
tion that undue influence should be pre-: 
sumed. On appeal the District Judge held 
that the question referred to Akbar Ali 
was who was the legal husband. of Musa- 
mmat Mehran and that this matter could 
be referred to arbitration. He, therefore, 
held that the agreement in question was 
not illegal and he aecepted the appeal and 
remanded the case for fresh decision on the 
merits. Against this decision the present 
revision petition has been preferred. ` 


Itis quite clear from the agreement itself 


that what was referred to the arbitration of 
Akbar Ali was the criminal complaint then 
pending before the Senior Subordinate as 
a Magistrate with enbanced powers. The 
question referred was not who was the legal 
husband of Musammat Mehran but the 
criminal complaint. A criminal complaint 
cannot be referred to arbitration and, there- 
fore, the award which followed cannot be 
made arule of a Civil Court. The District 
Judge obviously erred in the exercise of his 
jurisdiction in holding sach an agreement, 
or the award which followed thereon, to be 
one which can be enforced in a Civil Uourt, 

Further, apart from the fact that the cri- 
minal complaint was referred to arbitration | 
it is clear from the agreement itself that 
what was in dispute was who was entitled 
to the custody of Musammat Mehran, i. e. 
bazu of Musammat Mehran. This word used 
to be used in the old form of civil suit for 
custody of a wife and is still applied for 
restitution of conjugal rights. It has 
been held in Hira v. Dina (1), that 
the question of restitution of conjugal rights 
cannot be referred to arbitration as that 
matter must be decided by the Court itself, 
In these circumstances the award and the 
agreement are clearly illegal and void. . 

I, therefore, accept this petition with 
costs throughout and, setting aside the 
order of the District Judge, restore that of 
the Senior Subordinate Judge dismissing 
the application. E 

R. L, Petition accepted, 

(1) 37 P. R. 1895, 
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LAHORE HIGH COURT. ° 
SEoonp CIVIL Appar, No. 893 or 1922, 
December 3, 1926. 


Present; —Sir Shadi Lal, KT., Chief Justice, 


and Mr. Justice Agha Haidar. 
MOHAMMAD anp OTAERS — DEFENDANTS 
—APPELLANTS 
versus 
ABDULLA AND orgggs—PrAINTIFES 
a — RESPONDENTS. | 

Civil Procedure Code (Act V. of 1908), O. XXII, 
T. 4—Suit by reversioners challenging gift of ancestral 
property — Decree—Appeal by donees—Death of some 
reversioners-respondents—Abatement, extent of. 

If during the pendency of an appeal by the donees 
from a decree passed'in favour of the reversioners 
challenging a ‘gift of ancestral property some of 
the reversioners-respondents die and - their legal 
representatives are not brought on the record in 
time, the appeal abates in toto. 

Wali Muhammad v. Mahlu (1), followed. 

Second appeal from 4 decree of the Dis- 
trict Judge, Ludhiana, dated the 24th 
January, 1922, 

Mr. Zafrulla Khan, for the Appellant. 

Mr. Ghulam Rasul, for the Respondents. 

JUDGMENT.—On 4th January, 1919, 
one Jhanda made a gift of certain landed 
property to defendants Nos. 9 to 4, Nine 
persons, who claim to be Jhanda's rever- 
sioners, thereupon, brought a suit for a 
declaratory decree that the giftshould not 
affect their rights of inheritance on the 
‘death of Jhanda. Their suit was decreed 
by the trial Court, and that decree was 
confirmed by the District J udge. The 
donees preferred a second appeal to this 
Oourt, and during the pendency of the 
appeal two of the plaintiffs-respondents, 
namely, Dulla and Wazir, died; and no 
application to implead their legal represen- 
tatives was made within the prescribed 
period of limitation. 

The question for determination is whe- 
ther the appeal has abated. It is to be 
observed that the deceased plaintiffs had 
obtained a decree which enabled them or 
their legal representatives to obtain posses- 
sion of their share of the gifted land on the 
death of Jhanda, and jt is admitted that 
Jhanda has since died. It is clear that the 
right to süe does not survive against the sur- 
viving respondents and that under O, XXII, 
r. 4, sub-r. (3), Civil Procedure Code, tbe 
appeal has abated as against the deceased 
respondents. It is, however, contended by 
the learned Counsel for the appellants that 
as the suit was one of a representative 
character, the death of these two persons 
should not make any difference because 
the remaining plaintiffs-respondentg repre- 
sent the whole body of reversioners, Ag 
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pointed out above the deceased respondents 
or their heirs, in pursuance of the decree 
obtained by them are entitled to recover 
from the donees their share of the estate, 
and we .see no reason why they should be 
deprived of the fruits of their victory, 
The judgment of a Division Bench of this 
Court in the case of Wali Muhammad v. 
Mahlu (1) lays down a rule which, in our 
opinion, applies to this case. 

. The next question is whéther the partial 
abatement of the appeal results in the 
Now, 
there is ample authority for the view that 
the Court should not be called upon to 
make two contradictory decrees in the same 
litigation, which would be the result of 
allowing the appeal as against the remain- 
ing respondents and not disturbing the 
decree of the lower Appellate Court ag 
against the deceased respondents. The 
same view has been taken in Wali Muham- . 
mad v. Mahlu (1). 

We accordingly hold that the whole of 
the appeal has abated. The appellants 
must pay the costs incurred by the respond- 
ents in this Court. 

R. L. Appeal dismissed. 

(1) 86 Ind. Cas. 592; 5 Lah. 429; 6 Lah. L, J. 360; 
1 Lah, Oas. 482; A. I. R, 1925 Lah, 124, 


:LAHORE HIGH COURT, 
ORIMINAL APPEAL No. 1264 oF 1928, 

. December 11, 1928, 
Present:—Mr. Justice Skemp. 
ALI AKBAR AND OTHERS —AcousED— 
APPELLANTS 


versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 35 
as amended in 1923—Penal Code (Aet XLV of 1860), 
ss. 147, 323, 825—Separate sentences for hurt and 
rioting, legality of— Practice, 

Under s. 35, Oriminal Procedure Code, as amended 
in1923, separate sentences for rioting and hurt are 
legal although in practice it is undoubtedly better to 
give a single sentence for all the offences or to 
order the sentences to run concurrently. [p. 218, col, 
2 


"Bhagwan Singh v, Empress of India (1), dissented 
from. A 


Piru Rama Havaldar v. Emperor (2), followed, 
Oriminal appeal from an order of the Ad- 
ditional District Magistrate, *Rawalpindi, 
dated the 25th September, 1928, 
: Mr. Bodh Raj Sawney, for the 
Mr. Nihal Singh, for the 
Advocate, for the Respondent, 


Appellants, 
Government 
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' JUDGMENT.—Ali Akbar and his four 


sons, the five appellants, have been convicted 
of various offences committed in the course 
of a fight, at Dhok Roda in the Rawalpindi 
District and have been sentenced to vary- 
ing terms of imprisonment. 

The case for the prosecution is that, 
at peshiwela, on the 12th July, 1938, Ali 
Akbar, a lambardar of Dhok Roda, abused 
Shah Sowar, Shah Sowars son Khan 
Gul,and Muhammad Afsar for not helping 
in cultivation of Áli Akbar's land. The 
altercation led to stone throwing and Ali 
Akbar called out to another Muhammed 
Afsar, and Fagir Muhammad, his son 
and son in-law respectively, who arrived 
at the spot. Ali Akbar sent his son 
Muhammad Afsar for further help and, 
after a little while, Muhammad Afsar 
returned with his-three brothers, Ghulam 
Mubammad, Nazar Muhammad and Dost 
Muhammad. Thereupon Shah Sowar, Khan 
Gul and the first Muhammad Afearran to 
their houses pursued by the lambardar 
and his sons. Dost Muhammad and 
Muhammad Afsar, sons of Ali Akbar, 
entered the courtyard of Shah 
Sowar and inflicted fatal injuries. Shah 
Sowar’s wife Musammat Arsho, who then 
came up, was also beaten by Muhammad 
Afsar, and another person Mirza belonging 
to the complainants’ party was beaten 
outside the house by Nazar Muhammad 
and Ghulm Muhammad. 

The medical evidence shows that Shah 
Sowar died of a ruptured spleen, He 
also had other injuries, including three 
fractured ribs. Shah Sowar’s spleen 
weighed 104 ozs, whereas, according to 
Lyon’s Medical Jurisprudence, 7th Edition, 
page 170, anormal spleen is about- 4 ozs. 
Muhammad Afsar, son of Farman Ali, 
of the complainants’ party, had seven 
injuries including a slight fracture of the 
skull, and he spent a month in hospital. 
Musammat Arsho and Mirza had simple 
injuries, Among the accused Ali Akbar 
had simple injuries, he complained of 
-seven but only four had left marks. Three 
of his sons, Muahmmad Afsar, Nazar 
Muhammad and Dost Dühammad, had 
‘one or more injuries. (The Magistrate is 
in error in saying that Dost Muhammad 
had no injury: he had an abrasion covered 
with darkish blood on the right thumb), 
The medical witnéss said that there was 
no direct injury in the spleen area of 
the deceased and that any small impact 
was liable to cause its rupture. In fact, 
it might have been ruptured spontaneously. 
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The Magistrate, therefore, did not charge 
the accused with causing death but with 
causing grievous hurt, 

Ali Akbar stated that, on the date in 
question he found five of the party of the 
complainants, including Muhammad Afsar 
and Khan Gul, waiting for him, Muhammad 
Afsar abused him for inducing the Police 
to search his house. They attacked him 
and there was a fight in which his son- 
in-law, Fagir Muhammed, came to his 
help. Shah Sowar came running to the 
spot, also Musammat Arsho, but at this 
point Ali Akbar became unconcious. 

Ali Akbar produced two witnesses to 
support this story, Faqir Muhammad and 
Muhammad Hussain. Faqir Muhammad 
is the real brother of Shah Sowar deceased 
and also the son-in-law of Ali Akbar. 
He was named as one of the accused in 
the first report, but is not challaned or 
named by the prosecution witnesses as 
taking part in the fight. He states that 
originally Muhammad Afsar, son of 
Farman Aliabused Ali Akbar, in connection 
with the house search, and then five 
others, including Khan Gul, came to his 
help. These persons threw stones at Ali 
Akbar, and Muhammad Afsar and Ali 
Akbar fought Muhammad Afsar, Musam- 
mat Arsho and Ali Akbar were the only 
persons who received injuries in the 
fight. Shah Sowar came running up after 
it was over, turned to run with his 
companions slipped and fell. Muhammad 
Hussain's statement is similar. 

Ali Akbar’s sons produced alibi evidence 
torn to pieces by the Magistrate,and not 
relied upon before me, 

Ali Akbar’s defence does not explain 
how the party of the complainants received 
their serious injuries, or how Shah Sowar 
was killed in his own courtyard. 

After being taken carefully through the 
evidence of all the eye-witnesses, I have 
no hesitation in holding that their version 
is correct, subject to one modification. 
They are no doubt all interested witnesses, 
most of them indeed were hurt in the 
fight, but they have not been ‘shown 
to be false witnesses. Their version is, 
supported by the First Infirmation Report 
made and proved by Muhammad Hussain 
one of the eye-witnesses, at the Police 
Station distant five miles at 8-30 on the 
night of the assault. I think it probable 
that the cause of the fight «vas the 
search by the Police of certain houses of 
the complainants two days previously. 
Khan Gul son of Shah Sowar, stated, in 
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cross-examination that in connection with 
the theft his house was searched in the 
presence of Ali Akbar accused. The house 
of Muhammad Afsar, son of Farman Ali, 
was also searched and Khan Gul and 
this Muhammad Afsar were summoned 
at the Police Station on the llth and also 
on the 12th when they were told they 
were not wanted, They returned at 
rotiwela and the fight took place at 
peshiwela, on the 12th. 

Neither of these witnesses nor Muhammad 
Hussain (P. W. No, 1) can say where the 
land was situate which Ali Akbar wished 
the complainants to cultivate, and Muham- 
mad Huseain admitted that Ali Akbar 
had never asked assistance in cultivation 
from the deceased or any one else. As 
Muhammad Afsar also admits ill-feeling 
between Shah Sowar deceased and Ali 
Akbar about abreach of betrothal this is 
not surprising. 

In my opinion the cause of the fight 
was resentment at the house searches and 
visits to the thana leading to abuse by 


the complainant Muhammad Afasr. Sab- 
sequently the course of events is as 
described by the complainant. This 


would also explain. the number of injuries 
received by Ali Akbar before his sons 
came up. 

The Magistrate charged Ali Akber 
and his four sons ofa charge with three 
heads as follows:-- 

"First.—That on the date in question 
they formed members of an vnilawful 
assembly whose common object was to 
use force to Muhammad Afsar and Shah 
Sowar and others, and that they 
voluntarily caused grievous hurt 
Muhammad Afgar son of Farman Ali, 
and thereby committed an offence (sic) 
punishable under s. 325/148 of the Indian 
Penal Code.” 

“Secondly.—That they caused grvieous 
hurt to Shah Sowar resulting in his 
death,” and. g 

"Thirdly.—That they caused simple hurt 
to Musammat Arsuo" 

He convicted them all on each count 
and sentenced Muhammad Afsar, whom 
he regarded as the worst offender, to two 
years on each of the first two enunta, and 
to three months on the third count: 
the sentences to run @nsecutively. He 
sentenced Ali Akbar and Dost Muhammad 
to a year on each of the firet two counts 
and to three months on the third count, 
the sentences to run concurrently. He 
sentenced Ghulam Muhammad and Nazar 
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Muhammad to six months on each of 
the first two counts and three months on 
the third count the sentences to run 


concurrently. Thus Muhammed Afsar got ` 


four years and three months, Ali Akbar 
and Dost Muhammad a year; the other 
two six months each, 

The firsí point taken is that such 
sentences are illegal, and Counsel quotad 
Bhagwn Singhy Empress of India (1). But 
in Piru Rama Havaldav v. Emperor (2) 
the Bombay High Court held that the 
law on this point had been altered by 
the amendment of 8. 35 of the 
Criminal Procedure Code in 1923, and 
that such sentences ars now legal. In 
this view I respectfully concur ; although, 


in practice, it is undoubtedly better to. 


give à single sentence for all the offences, 


‘or order the sentences to run concurrent- 


ly. 

Counsel also pointed out that the Magist- 
rate’s firat count was wide enough to 
cover everything that happened and this 
seems incontestible. He urged that the 
convictions and sentences on the other 
counts should be set aside, andI accept 
this argument. It makes no practical 
difference except to Dost Muhammad, 

The remark that under s, 148 the 
accused should have been charged with 
being armed with deadly weapons and 
Ali Akbar or his party had no deadly 
weapon is true but irrelevant: they 
could have been convicted under 
s 147, 

The result of the foregoing is that the 
convictions on the second and third counts 
are set aside on the ground that all the 
crimes committed by the appellants are 
covered by the first count. The conviction 
and sentences on the first count are 
maintained, namely, Muhammad Afsar two 
years’ rigorous imprisonment, Ali Akbar 
and Dost Muhammad one year’s and 
Ghulam Muhammad and Nazar Muhammad 
six months’ 4igorous imprisonment. 
see no reason for reducing the sentences 
further, 

R, L. : Order aecordingly. 

(1) 4 P. R. 190! Or.; 52 P. L, R. 1901. 

(2) 91 Ind Cas 689 49 B. 910; 27 Bom. L. R. 1371; 
27 Or. L. J. 113; A. I. R. 1926 Bom, 64, 


. ji 
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LAHORE HIGH COURT. 
First Civit APPEAL No. 1936 or 1924. 
January 31, 1929. 
Present:~Mr. Justice Zifar Aliand 
Mr, Justice Addison. 
Musammat NUR BANO—P.taintTler— 

. APPELLANT 
versus 
GHULAM MUHAMMAD AND OTHERS— 
DEFENDANTS— RESPON ENT. 

Custom—Partition— Widow's right to partition of 
her husband's share—Sukhera Rajputs of Fazilka 
Tehsil, District Ferozepore. 

Under the custom prevailing among Sukhera 
Rajputs of Fazilka Tehsil, a widow is entitled to her 
full share of the produce and if she is obstructed 
in obtaining this full share, she is entitled to 
partition of her share, so that she may be able to 
enjoy without disturbance the produce she is entitled 
to, [p. 221, ċol. 1.] 

First appeal from a decree of ihe Senior 
Subordinate Judge, Ferozepore, dated the 
28th April, 1924. 

Messrs. Ghulam Mohy-ud Din and Muham- 
mad Akbar Khan, for the Appellant. 

Messrs. Bashir Ahmad and Zafrulla 
Khan, for the Respondents. 

UDGMENT.—The parties are Sukh- 
era “Rajputs of village Abohar in the 

. Fazilka Tehsil of the Ferozepore District. 
The plaintiff, Musammat Nur Bano, is the 
widow of Allah Dad. She applied before a 
Revenue Officer for partition of the one- 
third share of the estate of her deceased 
husband which came to her upon his death 
as against a brotherof her husband and 
the sons of another brother of her husband. 
She was referred to a Oivil Court under the 
provisions of the Lind Revenue Ast 
to establish her right and accordingly she 
brought the present suit fora declaration 
that she was entitled to partition according 
to law and custom as the defendants were 
constantly disputing with her as to her 
share of the produce and she found it diffi- 
cult to get her proper share as she was a 
purdah nashin lady. . 

The defendants pleaded adverse posses- 
sion since the death of her husband some 
27 years before suit. They further pleaded 
that they had partitioned the property in 
equal shares between themselves in 1907 
and that the plaintiff was now estopped by 
reason of this act from bringing the suit. 
Lastly, they-said that she was only entitled 
to maintenance and that according to 
law and custom she was not entitled to 
have her decef’sed husband's share parti- 
tioned so as to obtain separate possession 


of it, 
The trial Court held that the plaintiff 
had been getting maintenance since the 
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death of her husband, although the actual 
amount of maintenance might not have 
been fixed and that she was estopped from 
pleading that she was entitled to get her 
one third share partitioned as she had 
admitted in an application in 1914 tothe 
Revenue Officer that she had been receiv- 
ing maintenance in the past and would 
continue to receive it in the future. It 
was further held proved that in the family 
of the parties widows only got maintenance 
and were not entitled to obtain partition of 
the share which came to them upon their 
husband’s death. The suit was accord- 
ingly:dismissed and the plaintiff has ap- 
pealed. 

In Abdul Qadir v. Rabia (1), it was held 
by the Financial Commissioner, Punjab, 
that a widow has a locus standi under 
8.111 of the Punjab ‘Land Revenue Act, 
to apply for partition’ before a Revenue 
Officer but that agricultural custom gene- 
rally did not recognise the existence of 
the widow’s right to obtain partition though 
the widow was in all cases entitled to 
Separate possession of her share as dis- 
tinguished from a definite partition, but 
Buch possession could only be obtained and 
enforced by the decree of a Civil Court. 
It was held in Gopali v. Shamon (2), that it 
is now definitely settled thatthe widow 
has a statutory right to claim partition of 
her deceased husband's joint and undivided 
estate, In Ghansham v. Ramji Lal (3), the 
same view was taken. In Sant Singh v. 
Basant Kaur (4), the same proposition 


“was laid down and it was further held that 


the onus was, therefore, clearly upon the 
party who disputed her right to obtain ~ 
partition to prove a custom to the contrary, 

In Amir Hamza v. Murad Bibi (5), it 
was held that a widow had this statutory 
right and that the onus of proving. a 
custom by which widows were restrained 
from claiming partition lay heavily on the 
person denying the right. Article 15 of 
Rattigan’s Digest of Oustomary Law was 
not followed by the Division Bench who 
decided this case. 

More witnesses have given oral evidence 
in favour of the defendants than have done 


(1) 4. Ind. Cas. 473; 4 P. R. 1917 Rer; IP, W.R 
1917 Rev. : 

(2) 98 Ind, Cas. 373; 7 Lah. 316; 8 Lah L, J, 419; A, 
I. R. 1926 Lah. 598; 27 P. L. R. 512, 

(3) 73 Ind. Cas. 441; 4 Lah. 344; A. I.R. 1923 Lah, 
625; 5 Lah. L. J. 444, h 

(4) 71 Ind, Cas, 28; A. I, R, 1923 Lah, 81; 19 P. W, 


R. 1923, . 
ES 94 Ind. Oas::525; 6 Lab, 196; 4, Y, R, 1925 Lah; 
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so in favour of the plaintif, but ‘uch 
oral evidence is easy to obtain, andin the 
present caseit would have been all the more 
edsy as it is to the interest of agnates to 
deny the right of widows to obtain parti- 
tion. It was admitted before us that the 
widow is entitled to succeed to her hus- 
band's share. It was denied, however, by 
the learned Counsel for the defendants 
that she was entitled to get partition of 
that share. The trial Court did not refer 
to the riwaj-i-am of the district or the 
wajib-ul-arz of the village and no copies of 
these documents were placed on the record. 
We have, however, been referred to Currie'a 
Customary Law of the Ferozepore District 
(1914), Question No. 101, page 289. The 
question runs as follows :— 
. ." Oan any one of the persons on whom 
the estate devolves,.irrespectively of the 
sex of such person or of the relationship in 
which such person stood to the deceased, 
claim partitionas a matter of right? State 
particularly whether the widow or sister 
or unmarried daughters can claim parti- 
tion or does the right of the widow to claim 
partition depend on her being childless or 
otherwise?” 

The answer was:— 

“ Generally speaking, it is admitted that 
everyone who inherits a share in the pro- 
perty can, if he likes, claim partition. 
There is, however, a strong prejudice 
against partition when claimed by a widow, 
especially when childless, as there is the 
danger of her attempting to transfer it to 
the hands of her own Kith and kin to 
the prejudice of her husband's relatives, 
her reversioners. The following deny that 
a widow is entitled to partition. Rajputs 
of Fazilka Tahsil.” 

The parties are Rajputs of the Fazilka 
Tahsil, and it was contended that this 
entry in the Customary Law of the Dis- 
trict prepared in the year 1914 placed the 
burden upon the widow, a3 she was a 
Rajput of Fazilka, to prove that she was 
entitled. to partition. We do not think 
that the answer given is so clear that the 
Presumption arises that the custom in 


question is against the widow. The answer - 


is to the effect that the custom is there, 
though there is a strong prejudice against 
it in most cases and it is denied by certain 
castes, The decision of the Privy Council, 
therefore, in Beg v. Allah Ditfa (6), that the 


(6) 38 Ind. Gas. 354; 45 P. R. 1917; 12 P. W.R, 
1917; 21 M. L. T. 310; 33 M. D J. 613; 19 Bom. D 


R 388; 16 AL. J. 525; 21 O. W. N, 842; 44 C, 749; 


26 O;L.J. 75; 447, A, 89 (P. O.). 
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entry in the riwaj-i-am in favour of a ous- 
tom was a strong piece of evidence in sup- 
port of such custom which it lay upon 
the persons denying it to rebut, does not 
apply. The previous Customary Law of 
this Tehsil is contained in Sir J ames Wil- 
son’s Oode of Tribal Custom in the Sirsa 
District of the Punjab, prepared in‘ 1852. 
At that time Fazilka Tehsil was in the 
Sirsa District. Later it was attached to 
the Ferozepore District and the other 
portion of the Sirsa District was attached 
to the Hissar District and the Sirsa Dis- 
trict ceased to exist as such. The answer 
to the same question in the Sirsa Code of 
1882 is given as Answer No. 7 at page 159, 
where it is said that “any one of the per- 
sons upon whom the estate devolves, ir- 
respectively of the sex of such person, or 
of the relationship in which such person 
stood to the deceased, can claim partition 
asa matter of right. A widow, whether 
childless or not, can claim partition of her 
share, if any, (All Hindu Tribes and Rains).” 

“The same except that a widow should 
not, unless unjustly treated, claim sepa- 
rate possession of her share, but should 
be content with her share of the income 
of the common property. (Mussalman 
Rajputs etc.)" 

This means that in 1882 amongst Raj- 
puts a widow had aright to claim parti- 
tion but that she should not, unless un- 
justly treated, do so. We have no doubt 
that this is the correct statement of the 
custom amongst Rajputs of the Fazilka 
Tahsil. 

In the present case the witnesses for 
the defendants have stated that Musam- 
mat Nur Bano at first used to get 40 
maunds of grain a year, but that this 
was later raised to 65 maunds and that 
it was raised finally to 80 maunds of 
graina year, The defendants' case is that 
this was maintenance and did not repre- 
sent her share of the produce. In fact 
they have denied that she is entitled to 
her share of the produce but only to 
such maintenance as they may give, al- 
though in the Code of 1852 it is said 
that she is always entitled to her full 
share of the income of the common pro- 
perty. On the evidence it cannot be held 
that the grain given to Musammat Nur 
Bano was grein given by way of main- 
tenance. It was grain whith came from 
the tenants and which might well have 
been given to her as representing her 
share of the produce. It was, however, 
not her full share of the produce as ig 


` 
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clear from the defendants’ own evidence 
that they were gradually raising the 
amount they gave to her, clearly because 
she was dissatisfied with what they were 
giving. It may have suited Musammat 
Nur Bano to accept this arrangement 
but no estoppel arises by reason of her 
doing so. She may not have been in a 
position to sue for her full share of the 
produce or have had money enough to 


go in for expensive litigation to get her 


share separated. Nor does any estoppel 
arise from the fact that in 1914, she 


applied to a Revenue Officer for parti- - 


tion and withdrew from these proceedings 
because the defendants agreed to treat 
her morefavourably. The instances given 
by the defendants’ witnesses of other 
widows who have accepted maintenance 
dó not take the case any further, for in 
the three cases referred to the matter 
was compromised. In Ghulam Fatima 
case what happened was that she applied 
for partition but withdrew from it when 
her husband's relatives agreed to give 
her certain fixed maintenance. Later she 
sued in the Civil Courts for the recovery 
of this maintenance and was met by the 
plea that the reversioners were willing 
to give her husband's share of the land by 
partition on the condition that she should 
pay her husband’s debts. 

We hold, therefore, that the defendants 
have not discharged the onus which was 
upon them to prove that the plaintiff was 
not entitled under custom to obtain parti- 
tion. ‘Under the custom prevailing 
amongst Sukhera Rajputs of Fazilka Tashil 
the widow is entitled to her full share of 
the produce, and ifshe is obstructed in 
obtaining this full share as she has been in 
the present case, she is entitled to parti- 
tion of her share, so that she may be able 


to enjoy without disturbance the produce ' 


she is entitled to. 

It might be added that there was no real 
partition in 1912, Up tothat date parties 
were shown as owing jointly a one-third 
shareeach. The widow was of course not 
in physical possession after that date, her 
husband's brother and descendants of his 
other brother took separate possession of a 
half share of the holding -and got them- 
gelves recorded as owing two-thirds of half 
while the widow continued to be record- 
ed as owing one-third in each of the two 
holdings thus created. The fact was special- 
ly noted that the widow's share still existed 
jn both the lots and for this reason, notice 
was noteven given to her by the Revenue 
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Authorities. Her rights were thus not 
effected in any way by the arrangement 
come to then by the two small branches 
of the family. 

For these reasons we accept this appeal 
and decree the plaintiff's suit with costs 
throughout. 


R. L. Appeal accepted. 


LAHORE HIGH COURT. 
Szoonp CIVIL APPRAL No. 371 or 1928. 
October 2, 1928. 

Present:—Mr. Justice Áddison. 
BELI RAM AND OTHÊRS— PLAINTIFFS 
— APPELLANTS 
versus 
PADAM SAIN AND aNnoTHER—D&FENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XLIII, v. 1 (w), 0. XLVII, vr. 1 and ?—Appeal from 
order granting review, competency of —Error or mistake 
on face of record, meaning of—Failure to consider 
applicability of provision of rule of limitation, whe- 
ther an error on face of record—Revision. 

An appeal against an order granting a review lies 
only on one or other of the three grounds specified 
in r. 7of O. XLVII, Civil Procedure Code. 

Sikandar Khan v. Baland Khan (1) and Bakhtan 
v. Ghulam Hasan (2), referred to. 

The word error in O. XLVII, r. 1, Civil Procedure 
Code, is not confined to error of,fact but also: covers 


an error on a point of law apparent on the face of 
the record. 

Ma Hta Yi v. Ma Pwa Hnit (4) and Muddlapur 
Morari Rao v, Balwanth Dikshit (6), referred to. 

Chhajju Ram v. Neki (5), distinguished. 

Failure to consider the applicability of a rule of 
limitation which is apparently applicable to the case 
is a mistake or error apparent on the face of the 
record within the meaning of r, 7, O. XLVII, Civil 
Procedure Oode. 

R J. N. Surty v. T. S. Chettyar Firm (3), referred 
0. 
There is no right of revision against a question 
of law apart from a question of jurisdiction. i 


Second appeal from a decree of the 
Senior Subordinate Judge, Gurdaspur, 
dated the 3rd of November, 1927, reversing 
that of the Subordinate Judge, Fourth 
Olass, Gurdaspur, dated the llth of April, - 
1927. - 

Mr. Jai Gopal Sethi, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Re- 
gpondents. 


JUDGMENT.—This was a suit for 
Ra. 303 on -the basis of a promissory note. 
The Subordinate Judge, Fourth Olass, held 
that it was within limitation and decreed 
it to the extent of Rs, 200. The plaintiffs 


$22 
appealed for the full amount while the 
defendants put in cross objections to the 
effect that the suit was time-barred. The 
Appellate Court accepted the appeal and 
dismissed the cross-objections, In this 
Way a decree for the full amount of Rs. 303 
was given, Thereafter the defendants ap- 
. plied for a review of judgment on the 

ground that there was an error in the 
judgment of the Appellate Court apparent 
on the face of the record. The Appellate 
Courtcame to the conclusion that ‘there 
was such anerror apparent on the face of 
the record inasmuch as it had neglected the 
provisions of 8, 29 of the Indian Limitation 
Act in accordance with which the suit was 
clearly time-barred. It, therefore, accepted 
the review and dismissed the- suit leaving 
the parties to bear their own costs through- 
out. Against this decision this appeal has 
been preferred. 

As this is a Small Cause suit of the value 
of less than Rs, 5,0 . no second appeal 
in the ordinary senselies and the decision 
ofthe Appellate Court is final. There is, 
however, a right of appeal given by O. 
ALIH, r. l(w) against the accepting of 
the review. This right of appéal, however, 
is qualified and limited by O. XLVII, r. 7 
of the Oivil Procedure Code. This was so 


held in Sikandar Khan v. Baland Khan (1). 
an order: 


An appeal, therefore, against 
granting a review lies only on one or other 
of the three grounds specified in r, 7 of O. 
XLVII. The same view was taken by a 
Divison -Bench of this Court: in -Bakhtan v. 
Ghulam Hasan (z). In that case the limits 
imposed by r. 7 to the right of appeal 


excluded the hearing of the appeal and. 


the Bench refused in the circumstances to 
treat the appealas a revision. In the case 
before me it was requested that if O XLVII, 
r. 7, did not -allow an ‘appeal the memo- 
randum of appeal should be treated as a 
revision petition, ` ENS : 

. It was contended on behalf of the ap- 
pellant that the appeal was competent as 
falling within O. XLVII, r.7 (1) (b) or (e). 
Obviously (c) does not apply. That only 
is to the éffect that an appeal is compe- 
tent if the review was granted after the 
expiration of the period of limitation pres- 
cribed without sufficient cause. This means 
that the question whether “there was suffi- 
' Clent cause for the extension of the period 


(D 107 Ind. Cas. 596; 8 Lah. 617; A. I. R. 1927 Lah. 
435; 20P.L R.81. . 

, (2) 112 Ind. Cas. 518; 9 Lah, 298; 29 P.L, R. 408; 
A. TR, 1938 Leb, 608, 
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of limitation could be gone into on appeal 
but “nothing else. As regards (b), that 


allows an appeal against the granting of 
&review if the provisions of r. 4 of O. 


XLVII, have been contravened. No right - 


of appeal is givenif the provisions of r. 1 of 
O. XLVII, are contravened. Rule 4 is simply 
to the effect that if there is no sufficient 
ground the Oourt shall reject the review 


_application and if it thinks that it should 


be granted it shall grant it. The reject- 
ing or granting ofthe review, however, is 
Subject to two provisos given in r. 


. and these provisos are the only substantive 


part of that rule. It is clear that what ia 
meant by r. 7 (1) (b) is that an appeal 
lies if these two provisos have been con- 
travened. Otherwise r. 7 would have 
given the right of appeal for a contraven- 
tion of the provisions of r, 1 but this 
is not contained in it. Itis admitted that 
the provisos to r. 4 were complied with, 
It follows, therefore, that in the present 
case the right of appeal given by O. KLIN, 
r.l (w), being controlled and limited 
by r.7, O. XLVII, is of no avail in the 
present case as r. 7 of O.- XLVII, does 
not apply. 


As regards revision, it was within the 
jurisdiction of the Appellate Court to 
decide whether there was a mietake or 
error apparent on the face of the record as 
laid down in O. XLVII, r. 1. It was 
held that there was such an error apparent 
on the face of the record as s. 29 of the 
Limitation Act had not been considered 
and it followed from it that the suit was 
barred by time. Thisisa question of law 
and not of jurisdiction. Asonly a limited 
right of appeal has been given it seems 
to me that the revision should not be enter- 
tained. I would further hold that there 


-is no right of revision against a mistake 


of law apart from a question of jurisdiction. 
I might also point out that a Full Banck 
of the Rangoon*High Courtin J. N. Surty 
v. T. S. Cheityar Firm (3) held that al- 
though an error of law is not necessarily 
aground for review, yet where a Court 
decided a case considering the question 
of applicability of s. 5, Limitation Act, 
only, without considering’ whether the 
case was really barred by time at all, 
such failure was analogoys to a mistake 
or error apparent on the face of the record 
and a review was competent. That case 
is similar to the present, Again in Ma 


(3) 98 Ind, Cas. 417; A. I. R. 1927 Rang,-20;-4.Ry 
365; 5 Bun L. J, 187, 2 


$ 


r 
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Hta Yi v. Ma Pwa Hnit (4) it was held that 
the word “error” in O. XLVII, r.- 1. of 
the Civil Procedure Code was not confined 
toan error of fact but also to an error 
on a point of law apparent on the face of 
the record, and the Privy Council decision 
Chhaju Ram v. Neki (5) was distin guieh- 
ed. A similar decision. is reported as 
Muddlapur Morari Rao v. Balwanth 
Dikshit (6). 

. In these circumstances. am of opinion 
that nocase has been made out for revi- 
sion and that the appealis barred by the 
provisions of r. 7 of O. XLVI, of the 


Civil Procedure Code.. I, therefore, dismiss © 


the appeal with costs. 


B. L. . Appeal dismissed. 
49 105 Ind. Oas. 710; 5 R. 610; A. I. R. 1928 Rang. 


(5) 72 Ind. Gas. 566; 3 Lah.127; 30 M. L. T. 295; 
26 Q. W. N. 697; 41 P. L. B. 1992; 3 P. L. T. 435; 
A. L R. 1922 P. C. 112: 16 L. W. 37; 17 P. W. R. 
1922: 43 M. L. J. 332; 91 Bom. L. R. 1238; 4 U, P. 
L. R. (P. O) 99; 36 C. L. J. 459; 49 I. A. 144 (F. O) 

(6) 76 Ind Cas. 342; 46 M. 955; 45 M. L. J. 309; 18 
L. W. 363; (1923) M. W. N. 761; A. L R. 1924 Mad. 
98. 
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`: LAHORE HIGH COURT. | 
Seconp O1vin APPEaL No. 755 or 1928. 
November 20, 1928. 
- Present:—Mr. Justice Jai Lal. 
HARNAM SINGH anp oTHERS—DEFENDANTS 
— APPELLANTS : ' 
: versus M 
JAGAT SINGH AND otders—PLAINTIFF 
AND DEFENDANTS— KE3PONDENTS. 

Co-sharer—A ppropriation of part of joint holding 
-by co-sharer by erection of building—Eviction by 
demolition of building. 

Where a co-sharer has appropriated a portion of 
the joint holding and -has constructed extensive 
buildings thereon, before he can be ordered to vacate 
the land appropriated by him by -demolishing the 
buildings, the Court must consider the balance of 
convenience and the ultimate losgthat the respective 
parties are likely to suffer. ! 

` Parmai v. Mohan, (1), followed. 

Second appealfrom a decree of the District 
Judge, Jullundur, dated the 20th January, 
-1928 setting aside that of the Third Olass 
fe udge, Nakodar, datedthe 8th August, 
l p . . 5 

Mr. Shamair Chand, for the Appellant. 

Mr. Parkash Chandra, for the Respond- 
ent. 

JUDGMENT.—On the 4th October 

. 1923, Labh Singh executed a perpetual 
lease in favour of the appellant of 10 marlas 
of land out of plot measuring 2 kanals 7 
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marlas jointly held-by him along with. his 
two brothers Bawa Singh and Jagat Singh.. 
The lease was to enable the defendant* 
lessee to build a factory. on the land. In 
the lease the portion of the land which was 
leased has been fully described and it ap- 
pears it was not an undivided share of the 
two kanals and 7 marlas which was leased 
but a specific portion thereof. The lessee 


“has constructed a factory on the land which 
. has cost him at least Rs. 3,000. Bawa Singh 


and Jagat Singh instituted the suita out of 
which these second appeals have arisen for 
ejectment of the lessee from their one-third 
shares respectively in the land, i. e. in the 10 
marlas of land. These suits have been 
decreed by the Courts below. 

It appears from the judgment. of the 
learned District Judge. that he did not 
appreciate the fact that the 10 marlas 
leased by Labh Singh formed part ofa bigger 
area of 2 kanals and 7 marlasso that in any 
case on a partition the share of the lessor 
Labh Singh would be more thai 1U marlas. 
The law on the subject. has beea laid down 
in Parmai v. Mohan (1) and with the observa- 
tions made therein I fully agree. They 
are that when one of the co sharers has 
appropriated a portion of the joint holding: 


.and has constructed extensive buildings 
thereon then before he can be ordered to 


vacate the land appropriated by him by 
demolishing the buildings the Oourt , must. 
consider the balance of convenience and 
the ultimate loss that the respective parties 
are likely to suffer. Inthe present case 
it ig not even alleged that the 10 marlas of 
land appropriated by Labh Singh to his 
own use by leasing it to the lessee is in any 
way more valuable or more useful to the 
co-owners thaa the remaining land. That 
being so in my opinion it was nota fit case 
in which a decree for ejectment by 
demolishing the factory should have been 
granted in the plaintiffs’ favour against the 
lessee. Ona partition between the three 
brothers adequate relief could be granted to 
all without disturbing the possession of 
the lessee. After a consideration of all the 
facts of this case I am of opinion that. sub- 
stantial justice will be done if decrees be 
given to the plaintiffs for joint possession of 
their one third shares respectively in the 10 
marlas of land along with their brother 


` Labh Singh, Thesuits so far as the relief 


is claimed for the pussession by eejectment 
of the lessee and the demolition of the 


(D-95Ind: Ces. 361; A. I. R. 1926 Oudh 412; 3.0 


W. N, 961; L, R. 7 A, (O.) 337; 13. O. L, J. 611, 
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buildings construoted by him is concerned 
«must be dismissed. 

Accepting these appeals I vary the 
decree of the learned District Judge by 
granting the plaintiffs decrees for joint 
possession of their shares in the land in 
suit along with Labh Singh. The result 
will be that the plaintiffs will be joint 
landlords of the defendant-lessee along 
with Labh Singh. In the peculiar cir- 
cumstances of the case I leave the 
parties to bear their own costs through- 


out. 


R. L. Appeal accepted. 


— 


LAHORE HIGH COURT. 
MISOELLANEDUS SECOND APPEAL 
No. 1592 or 1928. 

February 5, 1929. i 

Present:—Mr. Justice Zafar Ali. 

SUNDAR LAL-DzonzE-HoLpER— 
APPELLANT 
i versus 

KHAZANA MAL AND ANOTHER— 

JusaMENT DEeTORS— RESPONDENTS. 
Execution of decree—Security bond given for stay 


of execution—Withdrawal of bond before acceptance 


legality of. . 
M C d bio: who has filed a security bond 


i tion in consequenoe of hav- 
ae pepe i dim or cancel E^ even before 
it has been accepted by the Court. 

Miscellaneous second appeal from an 
order of the District Judge, Ambala, dated 
the 6th December, 1927, reversing that of 
the Senior Subordinate Judge, Simla, 
dated the 17th August, 1927. 

Mr. Mehr Chand Mahajan, for the Appel- 


t. 
T Badri Das, R. B., for the Respond- 


ents. 

JUDGMENT.—The question for 
determination in this appeal is whether a 
judgment-debtor can withdraw or cancel 
a security bond, which he had duly executed 
and filed in the Executing Court and had 
obtained stay of execution thereon, before 
it is accepted by that Court. The facts 
briefly are as below:— l 

A decree for Rs. 4,°33-8-9 having been 
passed against Khazana Mal and his son 
Ghasitu Mal they appealed to the District 
Judge and obtained frog him an order 
‘staying ¢xecution conditionally on their 
furnishing security to the satisfaction of 
the Executing Court. By a power-of- 
attorney executed on the 13th June, 1927, 
Khazana Mal empowered his son Ghasitu 


Mal to exesute a security bend on his. 
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behalf, and Ghasitu Mal accordingly execut- 
ed and filed in Courta bond on the 15th 
June, 1927, hypothecating his father's two 


'immoveable properties as well as his rights 
-as mortgagee in another immoveable pro- 


perty. This bond eame up before the 
Executing Court for consideration on the 
15th June, 1927, and it passed the following 
order thereon:— 

"Property in Kangra mortgaged in 
security. Security to be sent to Kangra 
Court with an order to verify, If not 
satisfactory execution to proceed”. 

Before that, i.e. on the 22nd June, 1927, 
Khazana Mal’s appeal had been accepted 
by the District Judge and the suit as 
against him was dismissed. On the 19th 
July, 1927, Khazana Mal through his Pleader 
applied to the Executing Oourt for return 
of the security bond to him. Paragraph 5 of 
that application runs as follows:— 

“As the result of the said judgment of the 
District Judge the judgment debtor No. 1 
no longer wishes to stand as surety or mort- 
gage his properties to stay execution 
against judgment debtor No. 2, and he 
hereby cancels his mukhtarnama empower- 
ing defendant No. 2,Ghasitu Mal, to mort- 
gage or pledge the properties mentioned 
in the security bond”, 

The Execution Court refused this applica- 
tion. Then Khazana Mal appealed to the 
learned District Judge who accepted his 
contention that the bond could be with- 
drawn as it had not yet been accepted by 
the Executing Court. < 

It is admitted on all hands that the 
security bond is compulsorily registrable 
under 8. 17 of the Indian Registration. Act, 


“but the question of its registration does not 
arise at this stage and, as already stated, 


the only pointfor determination is whether 

Khazana Malis competent to withdraw the 

bond after having once filed it and having’ 
obtained stay of the execution in  con- 

sequence of having done so. 

I am of opłnion that he is not. The 
filing of the bond was not by way of 
making a proposal and though it was open 
to the Executing Court to accept or reject 
it, Khazana Mal had no right to ask for 
the return of it or tocancelit, especially 
because the security had been furnished on 
behalf of both the judgment-debtors. I, 
therefore, accept the appeal and setting 
aside the order of the learned District 
Judge restore that of the Executing Court, 
The respondents will pay the appellant's. 
costs throughout. 

A, ‘Appeal accepted, 


4 


` 
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BOMBAY HIGH COURT. . 
Sgconp CivinL APPEAL No. 8200F 1925. — 
November 7, 1928. 
Present:—Mr. Justice Baker. 
. SHANKAR MAHADEV JADHAV—. 
à . PuaINTIFF—AFPELLANT 


í ^o Versus F 
. BHIKAJI RAMOHADRAGHANEKAR 
AND OTHEkRS— DEFEN Ða NTa— RESPONDENTS, 
Mortgage—Redemption by part owner of equity of 
redemption, effect of—Rights of co-owners—Transfer 
of Property Act (EV of 1882), ss. 91, 95—Suit i 
accounts against such person under s. 19D, Dexkhan 
Agriculturists Relief Act (XVII of 1879), competency 
of. 
In all cases where the mortgage money is paid off 
by a person who is interested in the equity of 
redemption, there can be no question of his acquiring 
the rights of the mortgagee and being liable to be 


. redeemed by the other co-mortgagors. His position 


z 


would be that of a charge-holder under s. 99 of the 
Transfer of Property Act. [p. 226, col. 2.] 
Where a. person interested in a part of the equity 


‘of redemption redeems the mortgage, he is not a 


mortgagee within the meaning of s. 15D of the 
Dekkhan Agriculturists’ Relief Act, and cannot be 
sued for accounts under the said section. The 
remedy of the other persons interested in the equity ‘of 
redemption in such a case is to sue for partition and 
possession of their share on payment of their quota 
of the redemption money. [ibi] > — 
Second appeal from a decision of the 
District Judge at Ratnagiri, in Appeal: No. 
47 of 1923, confirming that of the Sub- 
ordinate Judge at Dapoli, in Civil Suit 
No. 29 of 1919. 
Mr P. B. Shingne, for the Appellant. 
Messra.- A. G. Desai, C. Coyajee 
and P. V. Kane, for the Respondents. 


.JUDGMENT.-—This appeal which 


comes from the Ratnagiri District, involves _ 


questions of some difficulty. There were 
188 defendants, but fortunately we are 
not concerned with all of them in appeal. 
The facts are that defendant No. 4's father 
originally owned eight annas share in the 
khoti village of Panhale, the other eight 
annas belonging to the family of Jadhav. 
In 1861 defendant No.4's father sold that 
share to certain members of the plaintiff's 
family, the Jadhavs, and of the same ‘day 
by a reconveyance he purchased back four 
annas out of it, the net result being the 
sale of a four annss or half his share, to 
the Jadhavs. In.1894 certain members 
of the Jadhav family mortgaged this four 
annas share in the khoti to one Ghanekar 
by Ex. 144. The khoti share was un- 
divided—I use, that expression in pre- 
ference to the word joint, because the 
plaintiff and bis family are Hindus, 
Marathas probably, and defendant No. 4 


- ig a Mussalman—but the respective shares 


were not divided between the parties, In 
: 15 


‘of the five 


925. 


1895 defendant No. 4 sued for partition: 
and possession of his four  annas share 


- out ofthe .whole village, the defendarfts 
' being the Jadhavs, who: were the owners 
. ofa twelve.annas share in the village, and 


their mortgagee, Ghanekar. A decree for 
partition. and separate possession of his 
four annas'share was passed in favour of 


' defendant No, 4, Abdul Ajij. .The mort- 


gagee Ghanekar appealed. The Jadhavs did 
not appeal. During the pendency of 
the appeal in 1897 defendant No. 4 pur- 
chased the equity of redemption of three 
original mortgagors by Ex. 
168, The plaintiff was nota party to this 


‘document, but itis now admitted that he. 


is asharer in the khoti. To adda further ` 
complication to the case, the sale-deed 

passed by these three .co sharers expressly 

excludes the share of one Amruta Lokhande 

which is valued at Rs. 6-1-6. This appears 

to be the assessment leviable on the land. 

After this there was à compromise between- 
defendant No. 4 and Ghanekar, the mort- 
gagee, and this compromise was incorporat- . 
ed in adecree .The present appeal turns 
principally on the question of what was 
the position of defendant No. 4 after this 
compromise with Ghanekar, whether after 
paying. off Chanekar’s mortgage, as he 
did under the compromise, he becomes a 
co mortgagor who has redeemed the mort- 
gage and is, therefore, entitled toa charge 
on the property under s. 95 of the Transfer 
of Property Act, or whether he required 
the mortgagee's rights of Ghanekar and 
thereby stands in the shoes of the mortg- 
agee and is liable to be redeemed. The 
plaintiff, on the basis that defendant No. 4 
stands in the shoes of the mortgagee Ghane- 
kar, brought the present suit for accounts 
of the mortgage under s. 15D of the Dek- 
khan Agriculturists’ Relief Act, Defend- 
ant No. 4 contended that he was not liable 
to be redeemed, that the mortgage was 
extinguished, and he had a charge on the 
shares of the other co-mortgagors.in the 
property for his proportion of the mortgage 
money. Both the Courts below have 
found in the defendant’s favour, and have 
dismissed the plaintiffs suit, and the 
plaintiff makes this second appeal. 

The learned Pleader- for the appellant 
has contended that on the plain construc- 
tion of the documents in this case, viz., the 
compromise application and theedecree and 
the'sale-deed, that is to say, the documents 
evidencing the arrangements between de- 
fendant No. 4 and  Geanekar, the mərt- 
gages, the position of defendant No, 4 ig 
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that of a mortgagee who is li 
I iable to be 
redeemed, The compromise application 
eee vi iem is at page 29 of the 
ord, and reference ig 
where it is stated :— EN page ih, 
‘The plaintiff-respondent (i. e., th 
j . €. e - 
sent defendant No. 4) having Deha 
the equity of redemption from the sharers 
who bave mortgaged the  thikans to the 
appellant by a mortgage-deed, the plaintiff- 
respondent is entitled to redeem the mort- 
gage after the expiration of the mortgage 
period, that is to say, the appellant Ghane- 


kar is not entitled to the ownership of the 


property but heis entitled to the mo 
right only. Therefore, the appellant’ Lae 
. sold to the plaintiff respondent his mortg- 
age right for pr 1,500.” 7 
he terms of this compromi 3m- 
Þodied in the decree, ind it is Contendo 
. that by this defendant No, 4 stands in the 
place of the mortgagee. A sum of Re, | 500 
which was the amount due on the mort- 
gage was paid by defendant No.4 to the 
mortgagee, and the question arises whether 
. by this payment defendant No. 4 became a 
‘transferee of the mortgagee's rights or 
AA aa Both the Courts 
w have he at 
Sherge bolder ® merely became a 
'asudev v. Balaji (1) which m - 
ciates the Seine laid down pe 95 of 
. the Transfer of Property Act. Itis also an 
extremely simple case where one of two 
co-mortgagors pays off the whole of the 
mortgage. In the absence of a formal 
document setting forth the intentions of 
‘the parties, it appears to meto be extremel 
difficult to decide whether the payment 
to the mortgagee of the mortgage amount 
would amount to a transfer of the mort- 
gageerights or a redemption of the mort- 
gage, unless we-are governed by some 
general principles, and it seems to me 
thatin such acase we must be governed 
by the consideration whether the person 
making the payment is himself a perso 
entitled to redeem or a stranger. Now it 
is manifest that a pereon who isa stran a 
to the mcrtgage and has no tight to a 
part of the equity of redemption pales 
redeem, and, therefore, any payment made 
by him to the mortgagee of the mortgage 
‘money would prima facie -amount i 
transfer of the mortgage rights, and s 
has been ‘laid down in M nis Fala’ wi 
Trimbak Daga (2) being a stranger he 
(1) 26 B. 500; 4 Bom. L. R. 17 


( 
$26. 
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would be entitled to be subrogated to the 
position of the mortgagee. ‘That is not 
the position of defendant No 4. By his 
purchase of the shares of three out of the 
five mortgagors, defendant No. 4 became 


interested in the equity of redemption. - 


Any interest, however small, in the 
mortgaged property, would entitle the 
person holding it to redeem under s. 91 
of the Transfer of Property Act, and hence 
the payment made by defendant No.4 
to-the mortgagee Ghanekar must, in my: 
opinion, be censidered as a redemption of 
the mortgage. Otherwisé the .rights of 
the mortgagor and the mortgagee would be 
vested in the same person which would 
have the effect of extinguishing the mort- 
gage. In any case,therefore, there would 
not now be any question of redemption of 
a mortgage, and the position of defendant 
No. 4 would be that of a charge-holder 
under s. 95 of the Transfer of Property 
Act, and it seems to me thatin all cases 
where the mortgage money is paid off by 
a p<rson who. is interested in the equity 
of redemption, there can be no question 
of his acquiring the rights of the mortgagee 
and being liable to be redeemed by the 
other co-mortgagors, The mortgage can 
only be redeemed once. .In the present 
case it has been so redeemed, and, there- 
fore, the present suit for accounts under s. 
15D ofthe Dekkhan Agriculturists’ Relief 
Act will not: lie. The remedy of the 
Plaintiff, as is conceded by the respondent, 


‘would be a suit for partition and posses- 


sion of his share on paying his quota of 
the redemption money. But we are not 
yet quite finished with the matter, The 
learned Pleader for the appellant has based 
certain arguments ona fact which I have 
already referred to earlier in this judg- 
ment, viz., that the share of Amruta, that 
is, the portion of the property included 
in the khata of Amruta, is expressly ex- 
‘cluded jin. the sale-deed passed by three 
out of the co-sharers to defendant No. 4, and 
it is contended that so faras regards this 


- portion of the mortgaged property is con- 


cerned, defendant No. 4-has no: interest in 
the equity of redemption, This contention, 
however, in my opivion, is untenable. 


Under s. 91 of the Transfer of Property. 


Act the smallest interest in ihe equity of 
redemption will entitle a person to redeem, 
and itisimpossible to hold that he would 


be entitled to redeem part of the property 


and not the other part. A mortgage-cannot 
be split into two parts or redeemed 
piece-meal, It is impossible to say that 


Ne 
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defendant No. 4 was. a holder of part of 
the equity of redemption, and entitled to 
redeem such portion of the mortgage as is 
covered by the shares of the three co- 
sharers who have sold to him, but that he 
holds a different position as regards the 
mortgage so far as it is concerned with the 
khata of Amruta. It has been argued by 
the learned Counsel for the respondent that 
this point was not taken in ihe Courts 
below, and the Courts below do not seem 
to have gone intoit. However I am quite 
clear that the mortgage must be treated 
as a whole and . the mortgage property 
must be treated as a whole, and it is quite 
' impossible to draw any distinction bet- 
ween the khata of Amruta and the rest 
of the property which is covered by the 
mortgage-deed. Either defendant No. 4 
has redeemed ‘the whole of it, or he has 
redeemed none of it. 
any authority, but as this point has been 
raised, I may refer to Rugad Singh v. 
Sat Narain Singh (3) where it is stated 
(page 182*) :— 

"The plaintif as a part owner of the 
equity of redemption was fully justified 
by lawin redeeming the whole mortgage ; 
in fact i& is doubtful whether he could 
have done otherwise than redeem the 
whole." : 

And further on it is stated (page 1824): — 

"As to that property he, will of course 
hold as-absolute proprietor, whatever may 
‘have -been his fractional interest in the 
` equity of redemption, and as to the rest he 
will hold, as laid down by this Court, as 
lienor,liable to be paid off in respect of 
it by anyone entitled to the equity of 
redemption on payment of an amount of 
ihe mortgage money proportionate to the 
share of that person and of the expenses 
properly incurred by the plaintiff in 
redeeming and obtaining possession, as is 
‘provided bys. 95 of the Transfer of Pro- 
perty Act.” 

Sections 91 and 95 of the Transfer of Pro- 
perty Act would, in my opinion, be quite 
unworkable if any other view were taken. 
So long as the plaintiff, in this case, de- 
fendant No. 4, has a fractional interest in 


the equity of redemption, it is quite im- ' 


material that a portion of the property 
covered by tbe mortgage is property in 
which he has no interest, 

Ido not think there is any other point 


(3) 2 AMBA W. N. (190) 203; 1 A, L J 
579. 
~ *Page of 27 A,—[Ed. ]. au ; Tm 
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to which I need refer. The learned Counsel 
of the respondent, quoting Gordhandas v. 
Dhirajlal (4) argued that the finditgs 
of the lower Court ' were findings 
of fact. I am afraid that ruling 
does not apply to the present case, which 
not only involves questions of fact, but 
involves rather complicated questions of 
law. I, therefore, confirm the decree of 
the lower Appellate Court, and dismiss the 
appeal with costs, ; 

The cross-objections have not been 
pressed except as regards costs, But as 
_the contending respondent had disputed 
certain questions of fact which have now 
been found against him, I do not think 
it necessary to make any alteration in the 
decree of the lower Appellate Oourt as 
regards costs. Oross-objections dismissed 
with costs. 
Appeal dismissed. 


A. 
(4) 95 Ind. Oas. 81; 28 Bom. L, R. 467; A. LR, 
1926 Bom. 483. 


BOMBAY HIGH COURT. 
CivinL ApPEALS Nos. 35 AND 65 or 1926, 
October 29, 1928, 

Present :—Mr. Justice Patkar and Mr. 
Justice Murphy. 
SHIDRAMAPPA RBVANSHIDAPPA 
UMBARJE—PLAINTIFF—APPELLANT 


versus 
GURUSHANTAPPA SHANKRAPPA 

AND OTHERS —D&FENDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XLVII, v. 7, 
0. XLIII, r. (1) (w)—Review on ground of apparent 
error—Appeal from order granting review, competency 
of— Decree appealed from modified on review—A ppeal, 
competency of, n 

In the Bombay Presidency an appeal from an order 
granting a review lies only on the grounds referred 
to in O. XLVII, r. 7, Oivil Procedure Code, inasmuch 
as O. XLIII, r.l (w) has been deleted by a rule 
made by the High Court under s. 122 of the Code. 
[p. 228, col. 2.] 

Anorder granting a review on the ground of a 
clear erroron the face of the record is not, therefore, 
appealable in the Bombay Presidency. [ibid.] 

An appeal cannot be allowed to proceed after the 
decree appealed from has been modified on review. 
Lp. 229, col. 1.) 

Kanhaiya Lal v. Baldeo Prasad 
Lai v. Salig Ra (3), followed. 


. Appeal against the orders passed by the 
First Class, Subordinate Judge at Bijapur 
in Civil Suit No. 214 of 1923. ! 

Mr. Jayakar (with him Mr. P. V. 

. for the Appellant. 


(2) and Brijbasi 


Kane), 
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_, Messrs. G, N, Thakor, B. G. Rao, H. C. 
Coyajee, H. B. Gumaste, and G, B, Chitale, 
for the Respondents. ` ] 
m JUDGMENT, 

Patkar, J.—Plaintiffs Nos. land 2 
‘are father and son who represent one 
branch of the family. Defendants Nos, 1 
and 2 represent another branch of the 
family and defendant No. 3 represents the 
third branch .of the family. The three 
branches agreed, on June 22, 1918, that 
they should be separate from November 
14, 1917. On August 14, 1918, they re- 
ferred their dispute for arbitration to the 
spiritual head the Belur Swami, who was 
appointed as an. arbitrator. In the raji- 
nama they agreed to divide the joint 
family properties and asked the arbitrator 
to effect a. fair and equitable partition 


of the properties and to settle the disputes ` 


between the parties. On November’ 6, 
' 1219, certain yadis were prepared and the 
fnding of the lower Court is that the 
arbitrator divided the properties between 
the three branches. Nothing was done 
from November 6, 1919, till September 3, 
1923, on which date the arbitrator sent a 
wire to the parties None appeared be- 
fore him. The Swami, therefore, on Sep- 
tember 5, passed an award Ex. 158 
and delivered it fo plaintiff No. 1. The 
plaintifis then applied to the Court to 
have the award dated September 5, 1923, 
filed and prayed for a decree awarding 
the plaintiffs their separate shares on 
partition according to the said award. 
The learned First Olass Subordinate J udge 
on Deceraber 14, 1925, accepted the award 
in part and rejected it- with regard to 
certain paragraphs which he held to be 
outside the scope of the referenee, and 
passed a decree that the portion of the 
award after deleting the whole of paras, 
17 to 21, whole of para, 22 except 
cls. (7) and (ii), the whole of para, 
23 except cls, (i) and (ii), the whole 
of paras, 24 to and the clause 
relating to sums declared as payable by 
parties to each in para. 29 ‘and cls, 
(f) (g9), (h) and (k) of para, 32 and 
with the sums specified in para, 14 
to 16 being added to the cls. (a), (b) and 
(c), appertaining to them, be filed in Court 
and a decree in terms be drawn. On 
March 6, 1926, defendant No. 3 applied 
for a review of the decree of the First 
Class Subordinate J udge dated December 
14, 1925. On April 6, 1926, defendant 
No.2 filed an appeal to this Court, No. 35 
ef. 1926 On July 15, 1926, the learned 


ay 
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First Olass Subordinate Judge allowed 
the review application eo far as it related 
to the omission to take into account two 
items of Rs. 5,000 and Bs. 10,000 and 
made substantial alterations in the decree 
in respect of the two items though certain 
verbal alterations were made with. respect 
to the sum of Rs. 348-140 and the sum 
Specified in para, 14 of the award 
being added to the cls. (a), (D) and (0), 
in para. 32. Asagainstthe order granting 
review Appeal No. 65 of 1995 was filed 


.by defendants Nos, 1 and 2. 


Defendant No. 3 


has raised preliminary , 
objections to the 


maintainability of both 
these appeals. With regard to Appeal 
No. 65 of 1926. it is urged on behalf of 
defendant No. 3 that the appeal of defend- 
ants Nos.l and 2 was against the order 
granting a review of a decree already 
made, and an appeal could only lie under 
O. XLVIL r. 7 of the Civil Procedure 
Code. Clause (w) of r.1 of O XLIII, has 
been deleted by a rule of this Court under 
8. 122 ofthe Civil Procedure Code. Ac- 


cording to theruling in Kunversi Ratansi v, 


Pitamberd Ramdas (1), appeal from an 
order granting a review is governed by the 
provision of O. XLVII, r. 7, of- the Oivil 
Procedure Code, as cl. (w) of r. 1 of-O. 
XLIII,- is deleted by a rules made by the 
High Court in exercise of the powers: con- 
ferred by s. 122 of.the Oivil Procedure | 
Oode. We have, therefore, to fall back 
on O. XLVII, r, 7. Rule 7 of the order 
lays down three cases in which an appeal 
is allowed. The first deals with contra- 
vention ofthe provisions of r. 9 which 
lays down to whom applications for :re- 
view areto be made. The present case 
does not fall under r, 2 of O. XLVII, The 
second case is where there has been con- 
iravention of r. 4 which requires: previous 
notiee to the opposite party and also re- 
quires strict proof that the new or im- 
portant matter which was discovered was 
not or could not be within the power or 
knowledge ofthe parties who sought to 
rely upon it. Rale 4, therefore, has no 
application to the present case. The 
third case is where the application for 
review is granted after the expiry of the 
period of limitation. The Present review 
application was filed within time. In the 
present case, the review wab granted on 
the ground of a clear error on the face 
of the record within r. 1 of O. XLVIL We 


(1) 107 Ind. Cas. 50; 29 Bom, L, R. 1959; A. IR, 
1927 Bom, 599, 
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think, therefore, that the preliminary ob- 
Jection succéeds and Appeal No. 65 of 1926 
must be dismissed with costs. 

With regard to Appeal No, 35 of 1926 
also a preliminary objection is taken on 
behalf of the respondent-defendant No. 3, 
that the appeal was filed against the decree 
dated December 14, 1925. The decree was 
subsequently amended by the order in 
review on July 15, 1926. ‘rhe decree 
dated December 14, 1925, was modified 


in respect of two items of Rs, 5,000 and ` 


Rs. 10,000. The original decree, therefore, 


does not stand, and the appeal as filed: 
against that decree cannot be allowed to 


proceed. Réliance is placed on thedecisions 
in Kanhaiya Lal v. Baldeo Prasad (2), 
Brijbast Lal v. Saligram (3) and. Pyari, 
Mohan Kundu v. Kalu Khan (4). d 


. In Kanhaiya Lal v, Baldeo Prasad (3), 
it was held that, where an application for 
review of judgment is granted, the result 


isa new deereesuperseding the original 
and not merely some amendment. 


decree, 
thereof. In that case the appeal was filed 


4 
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. difference. 


pending an. application for review of 


judgment in the Oourt below, the review 
was granted, and an order passed which 
purported to amend the decree under 
appeal. It was held that the order for 
review superseded the original decree, 
and the original decree under'appeal had 
ceased to exist and the appeal could not be 
heard. It is urged'on behalf of the &ppel- 
lant that the order passed by the Firat 
Class Subordinate Judge on July 15, 1926, 
was not an order on an. application for 
. review but wasan order on an application 

under s. 152 of the Civil Procedure Code to 
correct a clerical error. We do not agree 


with the contention of the appellant on. 


this point. There is asubstantial variation 


of the decree in respect of the two items of' 


Rs. 5,000 and Rs..10,000, and defendants 
os.land2 are directly concerned with 
in respect 
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subject of such an application, and nd 
appeal, therefore, could be maintained 
under the decree anterior to the review But 
an appeal lay only against the subsequent 
decree. The appeal in that.case was filed 
after the application for review was finally 
decided, but that, inour opinion, makes no. 
In Pyari Mohan Kundu v: 
Kalu Khan (4) wnere an application for 
review of judgment was filed, and later 
during the pendency of the same, an appeal 
was preferred, it was held that the Court 
had power and in fact was bound, to 
proceed with the application for review of 
judgment notwithstanding the fact that an 
appeal had been subsequently filed.. The 
point under discussion did not really arise 
in Pyari Mohan Kundu v. Kalu Khan (4), 
but the judgment expresses its approval of: 
the dezision in Kanhaiya Lal v. Baldeo: 
Prasad (2) that if an application for review 
is successful, the appeal cannot proceed. 
In Vadilal v. Fulchand (5) Sir Lawrence 
Jenkins has defined the three stages of an: 
application for review. When the applica- 


- 


tionis successful, there ‘is a- fresh 
decree which is binding between the 
parties. The grant of a rule for review: 


holds the judgment in suspense until the 
case has been re-heard: see Achyut Vishnu 
v. Tapibai Krishnaji (6). The moment a 
review is granted the case is re-opened for 
consideration and the decree passed by the 
Gourt modifying the previous decree is a: 
fresh and final decree binding between the: 
parties. 'The present case resembles the: 
ease decided by the Punjab Chief Court in: 
Basheshar Naih v. Ram Kishen Das(7) which 
accepted the view of the Allahabad High. 
Court in the\case referred to above. The 
same view was adopted by the Calcutta 
High Court in Gour Krishna Sircar v., 
Nilmadhab Saha (8). We think,. therefore, 
that in this case defendant No. 2's appeal. 
filed against the order of the First Class - 
Subordinate Judge dated December 14, > 
1925, cannot proceed. The remedy of 
defendant No. 2 was to withdraw the ap- 
a fresh appeal against the 
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^. With regard to the cross-objections of 
defendant No.3, he could not file cross- 
objections if he ‘could ^ notappeal The 
logical result of the contention of defend- 
ant No,3 in support of the preliminary 
. objection to the main appeal would be that 
he could not have appealed against 
the decree dated December 14, 1925, It 


' would, therefore, follow that he could not. 


file cross-objections to the decree dated 
December 14, 1925. The corss-objections 
` must, therefore, be dismissed with costs, 
`- There will be separate sets of costs with 
regard to the appeals and the cross-objec- 
tions. As regards the cross-objectione, 
though they are valued at Rs. 120 for the 
purposes of Court-fees, the office should 
decide the valuation as to the Pleader's fees, 
and if the parties do notagree the matter 
can be brought before the Court. .. 
Murphy, J.—1 also agree that the 

preliminary objections must be upheld, in 
the case.of each of these appeals and that 
they are not now competent. 1 

" Appeal No. 65 of 1926 is made against an 
order.granting a review of judgment on the 
ground of an error or defect on the face of 
the record. Order XLIII, r. 1, cl. (w), of 
Civil Procedur Code, has been deleted by a 
rule made by this High Court under s. 122, 
and if an appeal lies against the order 
granting a review, it must do so under r. 7 
of O. XLVII. But it doesnot seem to me 
that the order now appealed against comes 
within the purview of that rule. I do not 
think, though it bas been urged, that it is 
in contravention of the provisions of the r. 2 
of the Order, neither admittedly does it 


come within those of r. 4; and there is no 


question of limitation. These dre the only 
possible grounds of appeal now remaining 
against an order of ihis nature, and since 
-this particular one ‘does not come within 
them, itis clear that no appeal lies, and 
that it must be dismissed. . 

. In the case of Appeal No. 35 of 1926, 
which has been filed by defendant No. .? 
alone, the facts are slightly different. The 
Court's original. decree wa 
December 14, 1925, : 
decree that th 
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original decree . is modified, and actually 
what happens is that a fresh one ia passed. 
It has been held in the case of Kanhaiya 
Lal v. Baldeo Prasad (2) that where there 
has been a modification of the decree on a 
review, no appeal against the original 
decree remains competent, and this view 
has been followed in the case of the same 
Court, Brijbesi Lal v. Salig Ram (3), and 
in that of Pyari Mohan Kundu v. Kalu 
Khan (4), where it has been held that if a 
review is successful the appeal against the 
original decree cannot proceed, 

Mr. Jayakar, for the appellant, has urged 
that a distinction has been made in the 
case of Kanhaiya Lal v. Baldeo Prasad (2) 
where there is asentence to the following 
effect (page 241*):— | . 

“It is admitted that the application for 
review and the order passed thereon could 
not be treated as‘having been made under 
8. 206, (that is of the old Code) inasmuch 
as it was not an application to. bring the 
decree into conformity with the judgment 
or to amend a clerical error." 

He has urged that we should make a 
distinction that, where the application for 
review is substantially one under s. 152, 
involving some minor modiiication ‘or 
correction, and not going to the merits of 
the original decree, these cases have no 
application;: but I agree with, my learned 
brother Patkar, J., that on the facts of the 
present case, even if we held that. the 
Allahabad High Court: really meant to 
lay down a principle apart from the 
obvious extent of s. 152, we would not 
be warranted in making such a distinc. 
tion. What happened in the lower Court 
was a substantial amendment of the original 
decree such as could only have been made 
on a review of the judgment. I think the 
cases quoted apply, and that on this ground: 
this appeal also must be held to be incom- 
petent and must be dismissed, and tha 






also fail 
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BOMBAY HIGH COURT. 
Seconp Civiu APPEAL No. 409 or 1926. 
September 25, 1928. 
Present:—Mr. Justice Misra and 
Mr. Justice Baker. 
RAMCHANDRA TRIMBAK JOSHI— 
PLAINTIFF —APPELLANE 

versus A 
HARI MARTAND JOSHI— 
DEFENDANT — RESPONDENT. 

Easements Act (V of 1882), s. 15—Right of way— 
‘Openly enjoyed’, ‘as of right’, meanings of—Cattle 
passing over fallow land—User, nature of. 

In a country like India where lands are usually 
unenclosed, before a right of easement is declared 
to be established over them, the Courts must require 
atrict proof that the plaintiff has satisfied the re- 
oa of s. 15 of the Easements Act. [p. 233, 
col. 1] < 

The words ‘openly enjoyed’ in s. 15 of the Ease- 
ments Act mean that the user must be of a nature 
from which a presumption would arise that the 
owner of the land had knowledge that his land was 
being so used and that he had acquiesced in it. [p. 
232, col. 2.] 

Ina suit for declaration of a right of way over 
the defendant's land for the plaintiffs cattle during 
a certain period of the year it was found that the 
plaintiff's cattle had been passing over the defendant's 
land for over 20 years during certain months. But 
the land was fallow and there was no definite path 
over it and the cattle were straying all over: 

Held, that the plaintiffs user was not an ‘open’ one 
inasmuch as there was nothing to show that the 
oa had knowledge of such user; jp. 232, col, 


(2) that in view of the customs and habits of 
Indian villagers the user could not be deemed to 
have been ‘as ofright’; [p. 233, col 1.) s 

(3) that the plaintiff was not, therefore, entitled to 
a declaration of any right of way over the defendant's 
land, [p. 233, col. 2.] 

Second appeal from a decision of the 
Joint Judge at Thana, in Appeal No. 38 of 
1925, reversing that of the Subordi- 
nate Judge at Kalyan, in Civil Suit No. 8 
of 1923. 

Mr. P. V. Kane, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

' JUDGMENT., 

Mirza, J.—The facts leading up to 
this second appealare briefly as follows: 
The plaintiff appellant had sued the 
defendant for a declaration that he had an 
ancient right of way for his cattle and men 
to pass through thedefendant’s land, fora 
mandatory injunction to have the obstruc- 
tion caused to the way removed and for the 
issue of a permanent injunction restraining 
the defendant from obstructing the plaint- 
iffa cattle and men in their use of the way 
from June to October during the year. 
Thetrial Court held that long or immemorial 
user, on which the suit was based, had not 
"been established, but it came to the con- 
clusion that the plaintiff had satisfactorily 


RAMONANDRA TRIMBAK JOSHI eg, HARI MARTAND JOSAI, 


231 


proved that he had enjoyed this right of 
way as Claimed by him for a period of oyer 
twenty years,and had thereby acquired & 
right of easement by prescription, The 
learned trial Judge was of opinion that 
.althoughit had been shown that there 
were other ways by which the plaintiff's 
cattle could reach their pasture, yet the 
evidence showed that during the wet 
season those ways were blocked up for 
cattle although men could use them. The 
object of blocking up the way, which was 
a public foot-path, so that cattle may not 
use it, was to prevent the cattle straying 
into the adjoining fields owned for the 
most part by the plaintiff where the plaint- 
iff grew hay and paddy, which would be 
damaged ifthe cattle strayed “into the 
fields. The learned ‘trial Judge put the 
casa of the plaintiff almost on the footing 
of an easement of necessity, and came to 
theconclusion that as this was the most 
convenient route to take to send the plaint- 
iff’s cattle to their pasture, that route must 
have been followed. In appeal, the learn- 
ed appellate Judge came to the conclusion 
that although theroute had been used by 
the plaintiff's cattle for over twenty years, 
it must be held that it was a permissive 
use and not as of right. The learned ap- 
pellate Judge was of opinion that it was 
not a case of an easement of necessity and 
the right claimed by the plaintiff was not. 
satisfactorily established. Hence he al- 
lowed the appealand dismissed the plaint- 
iff's suit. The plaintiff has filed this second 
appeal from the judgment and decree of 
the lower Appeliate Court. < 
It is pointed out by Mr. Kane on behalf 
of the appellant that the.defendant had not 
relied upon acase of leave and license in 
either Court, and it was not open to the 
learned Judge in the appeal Court to make 
outa new casefor the defendant. In the 
written statement the defendant alleged 
that he had never seen the plaint- 
ifs cattle using the way, and had~ 
never heard that they had been using the 
way. He denied the plaintiffs right to 
use the way and denied the plaintifi’s al- 
legation that he had been using the way. 
from ancient times, The defendant hav- 
ing recently purchased the land from its 
previous owneg, was not in a position to 
contradict the evidence on behalf of the 
plaintiff that his cattle had gone over the 
defendant's land in going to their pasture 
for a period of over twenty years. On the 
pleadings the learned trial Judge-rightly 
e emarked that it-had never been “suggested 
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that the plaintiff had to ask any-body’s 
permission in order to use the way. The 
learned Judge in the lower Appellate Court 
has remarked that “the cattle used to be 
driven over the land by license merely and 
not as of right," He held that this was 
not an easement of necessity, that the ap- 
pellant could have taken his cattle even 
during the wet season through another 
path, and it was no concern of the defend- 
ant that no damage should be done by the 
cattle to the appellant's paddy or hay and 
that it wasfor the appellant to make ar- 
rangements to preventthe damege by the 
cattle to his property. ` 

The judgment of the lower Appellate 
Court, in my opinion, cannot be sustained 
on the ground put by that Court that the 
cattle'went over the ,defendant’s land by 


license only. There is no evidence to 
that effect, and it i3 not open to the 
Court to conjecture that any express 
leave or license was granted by 


the owner of the land to the plaintiff to take 
his cattle over the land. It is necessary, 
however, that the plaintiff should establish 
his case as required by law before he can 
claim aright of easement over the land. 
Section 15 of the Indian Easements Act 
inter alia provides that where a right of 
way has been peaceably and openly enjoy- 
ed by any person claiming title thereto, as 
an easement, and as of right, without inter- 
` ruption, and for twenty years, the right 
would be established, It is necessary for 
the plaintiff, therefore, to establish that 
he openly enjoyed this right and that he 
did’ so as of right. The case put. forward 
by the plaintiff in his pleading was much 
higher than what he was prepared to sup- 
port by his evidence, By his pleading he 
had claimed that his men were passing 
through this land. By his evidence he 
restricted that user only to the cow-boy in 
charge ofthe cattle. In this deposition 


he admitted that his cattle used to roam. 


about over the entire extent of the inter- 
mediate lands while passing on towards the 
pasture land. He claimed aright of way 
not only against the land belonging to the 
defendant, but also against certain inter- 
mediate lands belonging to other parties, 
His case was that his cattle started from the 
village, went along the margin of the vil- 
lage tank then passed through Survey Nos. 
220and 227,and then entered the defendant's 
land, which is Survey No. 225, hissa No. 4, 
and going through the defendant's land 
entered the plaintifi’s land, Survey No. 225, 


hissa No, 1, for grazing purposes. After the 


CM 
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defendant purchased the land and obstruct- 
ed the plaintiff in taking his cattle through 


it during the wet season, the plaintiff 


adopted a somewhat different route for 
taking his cattle to their pasture without 
using the regular route which was being 
used during the dry weather. The owner 
of .Survey No. - 226 nowobjected to the 
plaintiff taking his cattle through his land. 
The owners of those intermediate lands 
over which the right of way is claimed are 
not parties to this action. 

It is admitted that the defendant's land 
was- for many years fallow land. It is 
nobody’s case that the owner was in cccupa- 
tion of the land or that hehad enclosed it 
or was deriving any income from the land. 
The only user established by the plaintiff 
in connection with this land amounts to 
this, that his cattle went in charge of the 
cow-boy once during the day, and returned 
the same way in charge of the cow-boy the 
same day after grazing in the pasture land. 
From the point of view of the plaintiff, his 
user under these circumstances may be 
regarded as an open one. But, in my 
opinion, thè object of the section in requir- 
ing that the user should be openis that it 
must be of a nature from which a presump- 
tion would arise that the owner of the land 
had knowledge that his land was being so 
used, and that he had acquiesced in it. 
The English Law on the subject emphasises 
the necessity of the proof ofsuch knowledge. 
Gale in his Law of Easements, Tenth 
Edition, page 236, states that the enjoyment 
must be one of which the servient owner 
has knowledge either actual or constructive. 
Again at page 318 he states: “The user which 
is rélied on, as evidence of dedication must, 
moreover, have been so open and notorious 
as to lead to-the presumption that the 
owner of the landover which it was enjoyed - 
knew and acquiesced in ir.” See Webb v. 
Baldwin (1). -There is no direct evidence 
in this case that the owner of the land knew 
that the plaintiff's cattle were passing over 
it twice aday during the rainy season. 
The.evidence does notshow that the cattle 
by .using the defendant's land had formed 
any path on theland which would put the 
owner on inquiry as to how the path bad 
been formed and to discovér that th. 
cattle were using it. The land was not 
being continuously used forthe purpose 
throughout the year, but only during the 
wet season. The cattle were not using any 
particular path when they were on this 


land but were straying over all parte of it, 
(1) (1911) 75 J. P. 564. rs 
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From. such circumstances no presumption 
asto a constructive notice could arise. 

The other requirement of the section is 
that the plaintiff should have used the 
defendant's land as of right. The learned 
trial Judge has rightly remarked, “itis a 
matter of common knowledge that in villages, 
grass lands belonging to others are fre- 
quently used by persons residing therein 
for taking their cattle over to their own 
pastures or grass lands, without any objec- 
tion or obstruction from the owners of those 
lands.” Being aware of this custom, why 
should it not be assumed that the plaintiff 
took it for granted that if the owner dis- 
covered his cattle using the land for going 
to their pasture his permission could be 
obtained for letting them doso,as they 
would not cause any injury to a land which 
admittedly was fallow? Further, the cir- 
cumstance that when. the defendant 
obstructed the plaintiff in his use of this 
land the plaintiff did not immediately 
assert his right by coming to Court, but 
took his cattle by another route £o as to 
avoid the defendant's land, seems to 
indicate that he was not using the defend- 
ant's land as of right, but because he had 
found it convenient to do soin order to 
avoid damage to his own property. 

In & country like India where the lands 
are usually unenclosed, before a right of 
easement is declared to be established over 
them, the Courts, in my opinion, must 
require strict proof that the plaintiff has 
satisfied the requirements of thesection. In 
Shaikh Khoda Bukeh ¥, Shaikh Tajuddin 
(2) Banerjee, J., remarks (page 36 *): 

“having regard to the habits of the 
people of this country, I do not think that 
it would be rightto draw the same inference 
from mere user that would be proper and 
legitimate in a case arising in England. 
The question is always a question of fact, 
and the propriety of the rule that the 
presumption from user should be thatit is 
as of right, must depend upon the cir- 
cumstances not only-of each particular case 
but also of each particular country, regard 
being had to the habits of the people of 
that country. As has been observed in an 
unreported case referred to in Babu 
Upendra Nath Mitter’s book on the Law of 
Limitation and Prescription, Third Edition, 
page 424 (fgot-note): The nature and 
character of the  servient land, the 
friendship or relationship between the 
servient and dominant owners, and the 


(2) 8 O. W. N. 359. 
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circumstances under which the user had 
taken place, may induce the Court to hold 
that the enjoyment was not'asof righe 
although there iano direct proof that the 
enjoyment was had with the permission of 


the servient owner.” 


In my opinion the plaintiff has failed to 
discharge the burden of proof which lay on 
him to show that his use of the defendant's 
land- was openly enjoyed and as of right. 
The decision of the lower Appellate Court 
may be upheld on this ground. The judg- 
ment of the lower Appellate Court is 
affirmed, and this second appeal dismissed 
with costs, 2 

Baker, J.—I agree. The circumstances 
in the present case arepeculiar. This is 
not a case in whicha right of way is 
claimed over a ‘definite path, so that the 
owners of the land over which the right is 
claimed would have their attention drawn 
to the fact of the user by the plaintiff. We 
are dealing here with open landsin the 
vicinity of the village, which for a great 
part of the year, are fallow, and are not 
used by. the owners, and the plaintiff's 
cattle, according to hisown admission, did 
not pass over these lands in any definite. 
track, but to use his own worde, “roamed 
about over the entire extent of the 
intermediate lands while passing on 
towards his land." In these circumstances 
the question is whether an easement has 
been acquired under s. 15 of the Indian 
Easements-Act. Thé remarks which have 
been . already quoted inthe judgment of 
my learned brother from Mitter on Limita- 
tion that “the nature and character ofthe 
servient land, the friendship or relationship 
between the servient and dominant owneie, 
and the circumstances under which the 
user had taken place may induce the Court 
to hold that the enjoyment was not'as of 
right’ although there is no direct proof 
that the enjoyment was had with the 
permission of the servient owner" will apply 
to the present case. It is quite true that in 
Kunjammal v. Rathnam Pillai (3)the Court 
didnot drawa distinction between aright of 
way and a right to water. That case, 
however, was on very peculiarcircumstances, 
where the right of way was claimed for 
the dominant owner to pass through the 
dwelling. house of the servient owner. But 
the present fs a case of a very different 
character, and, as was held, in Messrs. 


(3) 66 Ind. Cas. 11; 45 M. 633; 15 L. W. 266; 
(1922) M. W. N. 143; A. I. R. 1922 Mad. 5; 81M 
L. T. 150; 42 M. L, J. 417, 
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Mullick v. Hafizuddi Mullick (4) in 
questions regarding a right of way the 
Court should consider the character of the 
ground, thé space for which the right is 
claimed, the relations between the parties 
and the circumstances under which the 
user took place. In the peculiar cir- 
cumstances of the present case Iam not 
satisfied that the plaintiff has established 
a right of way which he claims and I, 


therefore, agree that the appeal should be. 


dismissed with costs, ^ 
A. Appeal dismissed. 
‘4) 9 Ind. Cas. 965; 13 C. L.J. 316. . 


BOMBAY HIGH COURT. 
Sxconp CIVIL APPEAL No. 376 oF 1926. 
. September 28, 1928. 
Present:—Mr. Justice Mirza and Mr. , 
_ Justice Baker. 
LALJI DAYAL-—DEFENDANT—A PPELLANT 


versus 
VISHVANATH PRABHURAM VAIDYA 
AND OTHERS—PLAINTIFF8S— RESPONDENTS, 

Specific Relief Act (I of 1877),s. 55—Encroachment 
‘of building—Mandatory injunction— Principles. 

A Court will not issue a mandatory injunction to 
demolish a structure which has been constructed at 
considerable cost, even if it has encroached upon 
another land, unless it can be shown that its existence 
would cause such damage to the owner of the land 
encruached upon as would not be compensated by 


money. [p. 235, col. 2] 

Obiter.--If dishonesty of purpose or knowledge of 
trespass is brought home to the defendant, it would 
be a case fora mandatory injunction and not for com- 
pensation. [ibid.] 

Second appeal from the decision of the 
First Olass Subordinate Judge at Nasik, 
in Appeal No. 261 of 1924, reversing 
that of the Subordinate Judge at 
Nasik, in Civil Suit No, 206 of 1923. 

Mr. H. C. Coyajee (with him Mr. D. R, 
Manerikar), for the Appellant. 

Mr. R, W. Desai, for the Respondents. 

JUDGMENT. 

Mirza, J.—The finding of both Courts is 
that the defendant has encroached upon the 
plaintiffs’ land by putting up the gallery 
on the second floor of his house. The trial 
Judge was of opinion that this was not 
a matter for compensations but was not 
willing at, the same time to grant a 
mandatory injunction unless the plaintifis 
built on their land within twelve years, 
The trial Court gave a declaration that the 
plaintiffs would be entitled to have a certain 

portion ofthe defendant's gallery and roof 
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removed if and when they erected a build- 
ing over their plaint land, provided that 
they built within twelve years from the 
date of the decree. For this form of the 
decree, there is, so faras Iam aware, no 
precedent. The appeal Court substituted 
for this conditional order an order granting 
the relief by way of mandatory injunction 
claimed by the plaintiffs. 

Mr, Coyajee, on behalfof the appellant, 
has urged that thisis a case for compensa. 
tion and not fora mandatory injunction, 
The matter of granting a mandatory injune- 
tion is a matter which is in the discretion 
of the Court. That discretion, however, 
has to be exercised with due regard to 
certain principles which have been laid 
down, and accepted as authoritative in 
matters relating to the granting of a 
mandatory injunction in such cases. In 
Rewa v. Vrijvalabh (1) Jenkins, C. J., 
enunciated that principle as follows (page. 
42*) :— 

“Now it is well-established as a rule by 
which Courts are guided in reference to 
the granting of mandatory injunction that 
though it is within the power of a Court to 
grant a mandatory injunction even if the 
building complained of has been completed, 
still the Court is reluctant to make an order 
for the removal of a building already finished 
at some considerable cost and trouble unless 
it be clear that material damage would 
otherwise ensue. It is by reference to this 
rule that the point before us should be 
decided, and we are under the impression 
that these considerations were not closely 
present in the mindsof the lower Courts 
when they dealt with this part of the case.” 

The facts of the case were similar to the 
case with which we are here dealing. 
The defendant had encroached upon a 
part of the plaintiffs’ strip of land by 
constructing his otla and thereafter his 
mandvi (building) upon it, and the lower 
Oourts had ordered the removal of the por- 
tions of the building which had encroached 
upon the plaintiffs’ land. The Court; after 
formulating certain issues, remanded the 
case to the lower Court to find on those 
issues. One of the issues so sent down 
wes: “What is the amount of damage, if 
any, suffered by the plaintifis by reason 
of the erection of the superstructure” ? 

In Nasarbhat Ahmedbditai v. Munshi 
Badrudin (2) the plaintiffs eaves had 
projected over the defendant's roof which 

(1) 6 Bom. L. R. 41. 

(2) 16 B. 533. 
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had rested on a wall common between 
the parties for more than thirty years, 
and the plaintiff had thus acquired a 
right to have the water carried from his 
roof on to the defendants’ roof, and the 


defendants had raised the common wall 


and removed the plaintiff's eaves. Sargent, 
O. J., in rémanding the case to the lower 
Court, remarked (page. 535*):— 

“... the defendants having raised the 
common wall and removed the plaintiff's 
eaves, the plaintiff is entitled to relief, 
either by damages, or mandatory injunction, 
To determine which, it will be necessary, 
in the state of the authorities, for the 
Judge to find on the following issues:— 

"l1. Has the plaintiff acquiesced in the 
defendants’ building, or warned the defend- 
ants to desist from such building; and at 
what stage of the building operations was 
such warning given ? 

“2, How soon, after the plaintiff's eaves 
removed, did the plaintiff take legal 
proceedings against the defendants? 

“3. Can the injury caused to the plaintiff 
by the removal of his eaves be adequately 
compensated by damages, and, ‘if so, what 
damages should be awarded?’ 

In the present case the lower Appellate 
Court has held that the defendant is not 
entitled to rely on an absence of notice 
unless there was a ground for him to be 
: honestly ignorant of the plaintiffs owning 

ihe site to the west or unless the plaintiffa 
by their silence had induced the defendant 
io spend money for building his structure 
on the plaintiffs’ site. The lower Appellate 
Court has held that the defendant’s work 
was incomplete when the plaintiffs put up 


an obstruction, and that the defendant. 


had paid no heed to the obstruction. 
The lower Appellate Court is of opinion 
that the defendant had knowingly trespass- 
ed on the planitiffs'land. The third issue 
framed in the lower Appellate Court was: 
“Does the question of plaintiffs’ notice of 
obstruction to defendant # allarise? If 
s0 was the work in dispute wholly or 
partly finished before the notice ? If so, 
what is the effect?” The learned Judge 
answered the issue as follows: 

“No, Even if it does, I find that the work 
was partly done and was progressing when 
the notice was given. Removal must be 
ordered." This part of the learned Judge's 
finding can be better elucidated by refer- 
ence to the finding of the trial Court on the 
same point. The third issue before the 


. trial Oourt was: “Was the work of the 


*Page of 16 Bom, —[Ed.] 
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gallery and chhappar finished before the 
defendant got the plaintiffs’ notice?" The 
trial Oourt answered it as follows “Gallery 
was completed but not the chhappar." In 
my opinion, as the finding seems to be that 
the gallery was completed by the defendant 
before he received any notice of tke 
plaintiffs’ objection te the erection of the 
gallery, and as there does not appear to 
be any direct evidence in the case which 
would justify the assumption that the 
defendant had before the notice knowingly 
committed trespass on plaintiffs’ land, the 
Court would be reluctant to order a 
structure which has already been completed 
at some considerable cost to be pulled 
down, unless it can be shown that its exist- 
ence would cause such damage to the owner 
of the land encroached upon as would 
not be compensated by money. The 
finding of the lower Appellate Court that 
the trespass was knowingly committed by 
the defendant has reference to.the fact 
found by the Court that the defendant 
had left the plaintiffs’ obstruction un- 
heeded, and had thus acted dishonestly. 
The conduct of the defendant after the 
completion of the gallery is not, in my 
opinion, very material unless it can be 
inferred from it that he knew before he 
completed the gallery that he would 
trespass on plaintiffs’ land by constructing 
it. If the  dishonesíy of purpose or 
knowledge of trespass could be brought 
home to the defendant before he completed 
the gallery, it would certainly be a csse 
for a mandatory injunction and not for 
compensation. As the finding of the lower 
Appellate Court does not go co far, we 
feel that the case does not call for a 
mandatory injunction, but is one where 
substantial monetary compensation would 
suffice. The decres of the lower Appellate 
Oourt will be varied by striking out from 
it the words:— 

“Defendant do remove. within three 
months from to-day the encroachments of 
the gallery and roof of hie building so 
far as they project beyond, i.e., to the 
west of the stone ota, with railings on 
the ground floor. In case of default, 
plaintiffs do get these removed through 
Court in execution at costs which shall be 
defrayed by x ae in the first instance 
but recovered from defendant as costs in 
execution.” * 

And substituting for them: 

"This ease be remanded to the trial 
Court to ascertain and decree a proper sum ` 
to the plaintiffs as and by way of compensa- 
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tion for the encroachment." 
The appellant -must pay the costs of 
this appeal. 
* Baker, J.—I agree. 
A. Deeree varied. 





BOMBAY HIGH COURT. 
Ssoonp O:vin APPEAL No. 93 oF 1926, 
September 21, 1928. 

Present :—Mr. Justice Mirza and Mr. 
Justice Baker, 
BAI DEVMANI ano oTHE£88—PLAINTIFE 
APPELLANTS 
versus . 
RAVISHANKAR OGHADBHAI 

AND oTuggS—DEFZNDANTS —R8SPONDENTS. 

Fraud—Transfer to defraud right to residence—Suit 
to avoid transfer on ground of fraud—Estoppel— 
Fraud not accomplished —Admissions, effect of —Sale 
—Non-payment of consideration —V alidity of sale. 

Where a transfer of property is effected with a 
fraudulent object, the transferor cannot avoid it and 
recover the property from’ the vendee ‘if the frand 
has been carried out. But he can recover the pro- 
perty if the fraud has not been carried out. (p. 239, 
col. 2.] seo 

Where a Hindu transferred certain property with 
a view to defraud his son's widow who had a right 
to reside in it, and on his death, his heirs-at-law 
&nd the son's widow sued to avoid the transfer: 

Held, that as the right to residence was a continu- 
ous right, it was open to the transferor's heirs to 
retract from the transferor's fraudulent purpose and 
to an to recover the property from the vendee, 
ibid 
Jadu Nath Poddar v. Rup Lal Poddar (2) and Pe- 
therpermal Chetty v. Muniandi Servai (3), followed 

An admission made in a Court of law no doubt 
carries with it great weight but itis not conclusive 
and binding on the party making it, unless it operates 
as an estoppel. [p. 248, col. 1.] . 

Per Mirza, J.—]t is a well-established proposition 
of law that once a sale is completed it cannot be 
rescinded for failure of consideration unless that 
right is expressly resarved, in which case an action 
would lie not in consequence of any general right 
vested in the vendor but on the express covenant 
made in the dead, [p. 239, col. 1.] 

Second appeal from the decision of 
the District Judge, Ahmedabad, in Appeal 
No. 61 of 1923, amending that of the Sub- 
ordinate Judge at Ahmedabad, in Civil 
Suit No. 1317 of 1920. 

Mr. H. V. Divatia, for tbe Appellants, 

Mr. P. B. Shingne, forthe Respondents. 

JUDGMENT, 

Mirza, J.—This 18 à second appeal 
preferred by the original plaintiffs against 
the judgment ofthe District Judge at 
Ahmedabad, who reversed, so far as 
plaintiffs Nos. 2,3 and4 were concerned, 
the decree of the Second Joint Subordinate 
Judgeat Ahmedabad and dismissed their 
claim toredeemthe property in suit from 
respondent No. 2. 
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' The suit was brought by the plaintiffg 
against one Bai Ishwari and. defendant- 
No. 2 (respondent No. 1 herein) asthe heir 
and legal representative of one Shuklal 
Oghad Dosabhai claiming to redeem from 
Bai Ishwarion payment to herof Hg, 549 
the property in suit which was in her. 
possession as mortgagee and for a declara- 
tion against respondent No. 1 that a certain 
sale-deed obtained by his father Shuklal - 
Oghad Dosabhai in respect of the property 
was nominaland null and void, 

Bai Ishwari having died during the 
pendency of the suit respondent No.2 and 
his father Govindlal were substituted as 
her heirs and legal representatives, 
Govindlal having since died respondent 
No, 2 is now the sole representative of the 
interest of the original mortgagee in the, 
property. I 

The property in suit was owned - by one, 
Bhupatrai Lallubbai. The original de- 
fondant No. 1, Bai Ishwari, was Bhupatrai's. 
full sister. She was married to one Govind- 
lal Bhupatrai had two sons, Trikamlal 
and Jivanlal and a daughter Atilaxmi. 
Plaintiffs Nos. 2, 3 and 4 are the sons of. 
Atilaxmi, Trikamlal died on April 11, 
1911, leaving no issue but a widow Bai 
Devmani, plaintiff No. 1. By a registered: 
rent note, dated December 5, 1910, Bhupatrai, 
had leased the property in suit to Govind-, 
lal for five years. On October 12, 1911, 
Bhupatrai executed in favour of his sister 
Bai Ishwari a usufructuary mortgage of 
the property in suit for “five years for. 
Rs. 593. The deed was executed by 
Bhupatrai and his surviving son Jivanlal, 
and Bai Ishwari was put in possession under 
the deed Jivanlal died early in 1919 
unmarried and childless. On June 23, 
1912, Bhupatrai madea Will whereby he 
appointed his grandsons, plaintiffs Nos. 2,3 
and 4his, heirs and universal legatees, 
The Will was registered. In I914 plaintiff’ 
No. 1 filed a suit against Bhupatrai, being 
Suit No, 678 of 1914, claiming from him. 
suitable provisión for residenceand main- 
tenance, In that suita compromise was ` 
arrived at and the Court passed a decree 
on January 6, 1915, in terms of the com- 
promise. The decree interalia- provided ' 
that Bhupatrai was to give to plaintiff No. 1 : 
for her residence for her lifetime the pro- 
perty insuitonthe expiry of the term of 
the mortgage—the remaining term of the 
mortgage was put downin the decree ag 
being two years. The property was to be- 
come redesmable onand after October 12,. 
1916. Before the expiry of the mortgage 
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period, Bhupatrai by a sale deed dated 
June 1, 1916, conveyed the property to the 
father ofrespondent No.1 for a considera- 
tion of Rs. 1,499 therein mentioned. The con- 
sideration was made up as follows:—Rs. 599 
tobe paidto the mortgagee in possession 
for redemption of the mortgage, Rs. 145 to 
be paid to the mortgagee for, expenses 


she had incurred for repairs of the property; 


Rs. 400to be paid to the vendor or his 
heirs on the death of plaintiff No.1 who 
hada right of residence in the property 
during her life andthe balance of Rs. 355 
was acknowledged by Bhupatrai as having 
been received by him in cash from the 
vendee, 

After the expiry of the mortgage period 
Bhupatrai having failed to put plaintiff 
No. 1 in possession of the property 88 
provided by the terms of the com- 
promise decree, plaintiff No. 1 applied 
for execution of the decree. Bhupatrai 
appeared and showed cause in the darkhast 
proceedings, He alleged that the property 
consisted of two compartments under se- 
parate census numbers and that plaintiff 
No. 1 was entitled to reside in one com- 
partment only. The vendee, according to 
Bhupatrai, had kept that compartment 
vacant and ready to be delivered over to 
plaintiff No.1 and the other compartment 
wasin possession of the vendee. He con- 
tended that plaintiff No. l's remedy in 
respect ofthe other compartment was not 
against him but againstthe vendee who 
wasthe ownerof it. The Execution Court 
decided that plaintiff No. 1 was entitled to 
residence in the whole house comprising 
both the'census numbers and added: “on 
the whole it appears that the just demand 
ofthe plaint ff (plaintiff No, 1)is sought to 
be thwarted by his (Bhupatrai) ingenious 
device". Bhupatrai appealed against the 
decision of the Execution Court. On 
October 30, 1918, Bhupatrai'e appeal was 
dismissed, the appeal Ogurt remarking 
This is clearly an unfair attempt 
tothwart the respondent in executing her 
decree.” The execution proceedings being 
thereafter resumed plaintiff No.l was 
obstructed in obtaining possession of the 
property. She,therefore, on January 30, 
1919, putin an application to have Bhu- 
patrai arrested and his property attached. 
Bhupatrai showed® cause against the ap- 
plication and by his reply, dated June, 
23, 1919, stated that he was unable to re- 
deem the property, that he could not be 
forced to redeem the property in execu- 
tion proceedings and that plaintiff No, 1 
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might be asked to file a buitif so advised 


to onforce her allegedright. By its order 
dated September 27, 1919, the Execution 


Court held that plaintiff No. 1 could not 


get relief of the kind she sought in execu- 
tion proceedings and dismissed the ap- 
plication. Bhupatrai died soon thereafter 
and plaintiff_No.1 in conjunction with 
plaintifis Nos, 2,3 and 4, who arethe heirs 
and universallegatees under the Will of 
Bhupatrai, filed this suit. 

The trial Court held that the sale-deed 
dated June 1, 1926, was a nominal and 
collusive transaction between Bhupatrai, 
Bai Ishwari represented by her husband 
and agent Govindlal and the vendee, the 
object of the collusion being to keep 
plaintiff No. 2outof her right under the 
compromise decree td reside during 
her lifetime in the property and toenable 
Bailshwari to remain in possession of 
a property during the lifetime of plaintiff 

o. l, 

From an examination of the evidence in 
the case the first Court came to the con- 
clusion that the consideration of Rs. 355 
acknowledged in the deed to have been 
received in cash by Bhupatrai was not paid 
to him. The Court also came to the con- 
clusion thatthe sum of Rs. 145 recited in 
the deed as being due to -the mortgagee 
for repairs of the property was not so due 
and that the recital was false. With 
regard tothe sumof Rs. 400 to be paid to 
the vendor orhis heirs after the death of 
plaintiff No. 1 the Court expressed an 
opinion that the excuse for not receiving 
the amount immediately was not a sub- 
stantialone. The Oourtheld that no con- 
sideration passed under the deed and that 
it wasasham and collusive transaction in 
which the vendor, the vendee and the mort- 
gagee had participated. : 

The lower Appellate Oourt came tothe 
conclusion that the sale-deed was collusive 
but that it was not a nominal transaction. 
The lower Appellate Oourt held thatthe 
defendants, meaning the mortgagee and 
the vendee, had colluded with each other 
and with Bhupatrai in order to defeat 
plaintiff No. 1's rights. For.that reason 
the lower Appellate Court awarded costs 
of both-Courts to plaintiffs Nos. 2,3 and 4 
against the defeadants although it dis-. 
missed their claim. The lower Appellate 
Court agreed with the finding of the first 
Court that the sum of Rs, 145 recited in 
the sale-deed as due to the mortgagee was 
not dueto her and added that had the 
amount for repairs been satisfactorily 


948 


a mortgagee in 
Spend money without being entitled to 
claim a refund from the mortgagor. The 
lower Appellate Court thought it unneces- 
Sary to find whether the cash payment of 

s. 355 was or was not made. 'lhelearned 
Judge remarks:—‘Assuming for the sake 
of argument that the cash payment was 
not made, the other items were real and the 
mortgagee -at least could have, and 
can, claim that money from the vendee,” The 
learned Judge seems to have lost sight of the 
fact found both by himself and by the first 
Court that the mortgagee herself was a party 
to the collusive arrangement: If that 
finding is to be regarded as correct the 
mortgagee would not by the arrangement 
arrived at between the parties enforce 
any rights which might ostensibly be given 
to her on the face of the deed. One of 
the objects of the collusion, as found by 
the first Court, undoubtedly, was that 
the mortgagee may be enabled to remain 
in possession of the property during the 
lifetime of plaintiff No. 1 in order to 
thwart her right’ of residence. Where 
collusion and fraud have been established 
by evidence the Court would very strictly 
scrutinise the payment of any consideration 
that may be evidenced by the transaction, 
The first Court has very carefully gone 
into the matter of the alleged payment 
of Rs. 355. The vendee was a professional 
beggar and a man of no means. His son 
had received free education at Dholka on 
the recommendation of Govindlal and was 
a signaller employed on the Railway on 
Rs. 35 per month. The  vendee Was & 
resident of Dholka. There was no occasion 
for a man of his means .and position in 
‘life at Dholka to purchase a valuable 
property at Ahmedabad. The vendee has 
not been shown to have derived anyxbenefit 
from the alleged payment in 1916. The 
Property has not been transferred to the 
name of the vendee and the mortgagee 
and her heirs have continued in possession 
and enjoyment of it. The circumstances 
of the case make it clear that no considera- 
tion could have passed aa alleged. Bai 
Ishwari and after her, hew representatives 
have throughout these proceedings made 
common chuse with respondent No. 1 and 
have strongly resisted the claim not only 
of plaintiffs Nos.2, 3 and 4 but also, 
except in this Oourt, that of plaintiff 
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No. 1 to redeem the property. The respond-. 
ent No. 1 and his father the vendee 
before him never made any attempt to 
redeem the property nor has respondent 
No.1 in these proceedings atany time 
offered to doso. Itis apparent that the 
respondents are -still in collusion with each 
other with the object of keeping out 
plaintiff No. 1 from the possession of the 
‘property in her lifetime and to enable 
respondent No. 2 to continue in possession: 
with the help and connivance of respondent 
No. 1. 

So far as the right to redeem of plaintiff 
No.1 is concerned both the Courts have 
‘held in her favour and the respondents 
are not now questioning the right, With 
regard to plaintiffs Nos. 2,3 and 4 ‘they 
were not members of any joint Hindu 
family consisting of themselves and 
Bhupatrai and they cannot be said to have 
any independent right to avoid the sale 
deed passed by Bhupatrai. As heirs and 
universal legatees of Bhupatrai they.stand 
in the shoes of Bhupatrai and can avoid 
the sale-deed only if Bhupatrai could have 
avoided it in his lifetime. ; 

Itis contended on behalf of the respond- 
ents that the sale deed is for consideration 
and is valid as between the respondents 
and plaintiffs Nos. 2, 3 and 4. Reliance is 
placed upon the definition of “sale” in 
8.94 ofthe Transfer of Property Act, where 
“sale” is described as a transfer of owner-. 


ship in exchange for a pricepaid 
er promised or part-paid and  part-. 
promised, Mr. Shingne urges that . 


plaintiffs Nos. 2, 3 and 4 are debarred from 
contending that Bhupatrai did not receive 
the cash payment of Ra. 355. The fact 
is recited “in the sale-deed and is confirmed 
by Bhupatrai in the subsequent execution 
proceedings between himself and plaintiff 
No.1. The latter argument found weight 
with the lower Appellate Court, The 
learned Judge remarks:—"The question, 
however, is nof important as Bhupatrai 
in his lifetime admitted in a Court of Law 
the validity of the eale and thus made 
it almost impossible for himself to resist 
the claim of the vendee for possession... The 
sale deed was binding on Bhupatrai in 
his lifetime and the legatées under the 
Will have no right tochallenge it," The 
last proposition in the. above observa- 
tions of the learned Judge does not seem 
to follow from the first. An admission . 
made in a Court of Law no doubt carries 
with it great weight butit.is not conclusive 
and binding on the party making it, unless 


x 
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it operates as an estoppel. No case of 
estoppel has been pleaded or proved in 
the present case. Having regard to the 
recital in the deed and the admission in 
the Court proceedings the burden of proof 
would rest heavily upon Bhupatrai and 
after him his heirs to show that the 
admissions were untrue. Plaintifis Nos. 2, 
3 and 4, in my opinion, have discharged 
the onus probandi which lay on them 
regarding- the non-payment of Rs, 355 
recited in the deed as paid by the 
vendee to Bhupatrai. That is the 
finding of the first Court aad there is 
no finding to the contrary on this point 
by the lower Appellate Court. 

Mr. Shingne next contends that if no 
part of the consideration recited in the 
Sale-deed has been paid by the vendee 
to Bhupatrai it would be open to Bhupatrai 
and his legal représentatives to claim 
the amount from the vendee and that they 
would not be entitled on that ground to 
set aside the sale. No doubt, refusal by 
the vendee to pay the price to 
the vendor would not by itself be a 
reason for setting aside a sale, It is 
awell established proposition of law that 
once a sale is completed it cannot be rescind- 
ed for failure of consideration unless that 
right is expressly reserved, in which case 
an action would lie not in consequence of 
any general right vested in the vendor 
but on the express covenant made in the 
deed. In any other case all that the 
vendor could claim would be damages for 
the breach of promise to pay the price: 
see Sagaji v. Namdev (1). The argument 
would be valid if this were a genuine and 
not a nominal transaction. The heirs and 
“universal legatees of Bhupatrai are seeking 
not to set aside the sale for failure of con- 
sideration, but they are asking for a declara- 
tion that the transaction was collusive and 
nominal and, therefore, null and void. 


If the transaction was only nominal the 
vendee would be- deemed, to hold the pro- 
perty for the benefit of the transferor as 
provided by s. &4of the Indian Trusts Act. 
The point for consideration is whether 
plaintiffs Nos. 2, 3 and 4 as heirs and 
universallegatees of Bhupatraiare entitled 
to the benefitof s. 84 of the Indian Trusts 
Act, if the saledeed was executed by 
Bhupatrai in pursuance of a fraud. The find- 
ing of both the €ourts is that the sale deed 
was a fraudulent transaction between the 
vendor, the vendee and the mortgagee. If the 
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fraudulentobjectis accomplished or isaccom- 
plished even substantially though not in its 
entirety, the general rule of equity is that 
the transferee would not be disturbed. 
The authorities were fully considered in 
Jadu Nath Poddar v. Rup Lal {Poddar 
(2). In Petherpermal Chetty v. Muniandi 
Servai (3) their Lordships of the Privy 
Council held that the purpose of the fraud 
not having .been effected, there was nothing 
to prevent the plaintiff from repudiating 
the transaction as being benami, and 
recovering possession of the property. 
The plaintiff in that case had purported 
to execute a sale-deed in order to defeat 
the claim of an equitable mortgagee of 
the property and had thereafter brought 
a suit for a declaration that the deed was 
merely a benami transaction and to recover 
possession of the property, It was held 
that the deed was benami and fraudulent, 
Their Lordships remarked (page 102*) :— 

« itis contended on behalf of the appel- 
lant that so much confusion would be 
imported into the law if the maxim in pari 
delicto potior est conditio possidentis were 
not rigorously applied to this case, and, ap- 
parently, that the cause of commercial 
morality would be so much prejudiced if 
debtors who desired to defraud their 
creditors were not deterred from trusting 
knaves like the defendant, that in the 
interest of the public good, as it were, he 
ought to be permitted to keep for himself 
the property into the possession of which 
he was so unrighteously and unwisely put 

“The answer to that is that the 
plaintiff, in suing to recover possession of 
his property, is not carrying out the illegal 
transaction, but is seeking to put everyone, 
as far as possible, in the same position ag 
they werein before that transaction was 
determined upon. Itis the defendant who 
is relying upon the fraud and is seeking to 
make title to the lands through and by 
means of it; and, despite his anxiety to 
effect great moral ends, he cannot be 
permitted to do this. And, further, the 
purpose of the fraud having not only not 
been effected, but absolutely, defeated, there 
is nothing to prevent the plaintiff from 
repudiating the entire traneaction, revoking 
all authority of his confederate to carry out 
the fraudulent scheme, and recovering 
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of the Court of Appeal in Taylor v. Bowers 
(4) and the authorities upon which that 
decision is based clearly establish this. 
Symes v. Hughes (5) andIn re Great Berlin 
Steamboat Co (6) are to the same - effect, And 
‘the authority of these decisions, as appli- 
ed to a case like the present, is not, in their 


Lordships’ opinion, shaken by the observa- 
tions of Fry,.L.J., in Kearley v. Thomson 


On the facts found, no doubt, Bhupatrai 
in his lifetime had by means of this 
collusive transaction succeeded in delaying 
plaintiff No. 1 in realising her right of 
residence in the property under 
compromise decree. The fraud contemplat- 
ed on plaintiff No 1, however, was in the 
nature of a continuous act whereby she 


would be defrauded of her right to reside. 


in the property during her lifetime. Had 
Bhupatrai lived it would have been open to 
retract from his fraudulent purpose and 
revoked the autbority he had given to his 
confederates the vendee and the mortgagee 
for carrying on the fraud. Plaintiffs Nos, 2 
‘to 4 who now stand in the shoes of 
Bhupatrai have by their pleadings re- 
pudiated the fraud perpetrated by Bhupatrai 
and prepose to redeem the property from 
the mortgagee which would carry out the 
‘intention of the compromise decree and 
enable plaintiff No.1 to enjoy the right of 
residence conferred on her by the decree. 
On the evidence in the case it appears that 
plaintiff No. Lis still a young widow-and it 
would be a matter of speculation to say 
how many more years she is likely to 
live and enjoy the right of residence given 
to her under the compremise .decree. 
'Bhupatrai by bis fraud kept plaintiff No. 1 
out of that right from October 12,1916, when 
the property should , have been redeemed 
by him, until this suit was filed when 
Bhupatrai’s heirs and universal legatees 
repudiated the fraud and offered to undo 
the wrong. In these circumstances, in 
my opinion, it cannot be said that the fraud 
has been substantially accomplished. Fur- 
ther the position as between plaintiffs 
Nos. 2 to 4 on the one hand and the res- 
pondents on the other appears now to be 
this: that although plaintiffs Nos. 2 to 4 


(4) (1876) 1 Q. B. D. 291; 46 L, 3. Q. B. 39; 34 L. 
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have resiled from the fraud as originally 
contemplated and are offering to act rightly 
and justly in respect of the property in 
suit, the respondents are endeavouring. to 
benefit by the fraud to the detriment not 
only of the heirs and universal legatees of 
Bhupatrai but also of plaintiff No. 1. There 
is no offer even now by respondent No. l 
to undo the wrong done to plaintiff No. 1 
by redeeming the property and putting her 
in possession of it as contemplated by the’ 
compromise decree, The right given by 
the lower Appellate Court to plaintiff No. L 
to redeem the propertyis not as substantial 
as that which would accrue to her if the 
heirs and universal legatees of Bhupatrai 
were to redeem the property and let plaint- 
iff No. 1 reside in it in terms of the 
compromise decree. By redeeming the 
property herself all’ that plaintiff No. 1 
would get would be the right which the 
mortgageein possession now enjoys. Her 
residence in the property would be in 
virtue of the right of the mortgagee in 


possession and not in virtue of the com- 


promise decree. By giving her the right 
to redeem the property the lower Appellate 
Court has not effectively undone the fraud 
which was practised on plaintiff No. 1 by 
means of the sale-deed, but has left that 
sale-deed intact and operative and has 
allowed plaintiff No. 1 to get possession of 
the property only if she chooses to 
redeem the mortgage. That must 
necessarily mean that a widow who ad- 
mittedly has no independent means of her 
own must find a sum of Rs. 5994 to redeem 
the property. Under the decree of the 
lower Appellate Court it would not be to the - 
interest of plaintiffs Nos. 2 to 4 to find the- 
money for plaintiff No, 1 to redeem the 
property, for on her death the property 
would goto the vendee on payment by him 
of Rs. 599 to the heirs of plaintiff No. 1. In 
my opinion the equities seem to be in 
favour of the plaintiffs and it has not been 
Bhown that the d'efendants are entitled to 
benefit by a transaction which has been 
proved to be fraudulent and collusive. 

I would reverse the decree of the lower 
Appellate Courtand restore the preliminary 
deeree for redemption passed by the first 
Court with coste throughout. ' The sentence 
"Each party is to bear his own costs" 
should be deleted from thg decree of the 
first Court. ‘ 

Baker, J.—I agree. The facts, which 
are rather complicated, are fully set out in 
the judgments of. the Courts. below. The 
principal contention in this appeal is as tọ 
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the right of plaintiffs Nos. 2 to 4, who are 
the heirs of Bhupatrai underhis Will, to 
redeem the house in suit. It 'has been 
found by both Courts that the object of the 
sale by Bhupatrai to the father of defendant 
No.2 was to defeat the claim of plaintiff 
No. 1, Bai Devmani, to residence in the 
house in suit although she had obtained a 
consent decree in her favour, and that the 
sale was a collusive transaction. The first 
Oourt found that the sale was collusive 
aud without consideration, The lower 
Appellate Court agreed that the sale-deed 
was collusive, and was made with the 
intention of defeating Bai Devmani's claim 
but held that it was not nominal. He 
, accepted the finding of the trial Court that 
the cash payment was not made, and the 
item for repairs was not proved. He, how- 
ever, held that the mortgagee was entitled 
to claim Rs. 599 from the vendee, and 
further the item of Rs. 400 equivalent to 
Bai Devmani'’s right of residence. This 
amount was admittedly kept by the vendee, 
and as the vendee never redeemed the 
mortgage, and his representative is not 
willing to do so, it will appear that, as a 
matter of fact, there was no actual payment 
of consideration at all.” The sale, therefore, 
appears to be nominal, collusive and 'with- 
out consideration, a plea which issupported 
by the fact that the vendee was à person of 
no means, and made no actual attempt, to 
. get possession of the property, nor do his 
heirs wish to do so. The arguments of the 
learned Pleader for the respondents founded 
on the question of sale, and the vendor's 
lien for unpaid purehase money, do not, in 


my, opinion, apply to a case like the present." 


where the transaction is altogether a sham, 
Tt is not shown that plaintiffs Nos. 2. to 4, 
the heirs of Bhupatrai, are estopped by 
reason of Bhupatrai's admission as to the 
validity of the sale. There eould.be no 
estoppel when both parties are fully 
acquainted with the real state of facts, and 
the vendee, who was aeparty to a sham 
transaction, has not been led to change his 
position by reason of any admission made 
by Bhupatrai. The admission of Bhupatrai 


made in proceedings between himself and’ 


plaintiff No. 1, his daughter in-law, 
was. apparently intended to defeat her 
- claims, and in the circumstances found by 
the lower Courts the admission was untrue 
in so far as ii*affirmed the validity of a 
nominal and collusive transaction. Plaint- 
iffa Nos. 2 to 4 are not members of a joint 


Hindu family with Bhupatrai,. but are his . 


heirs under a Will, and the principal point 
16 
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argued in this appeal is whether they are 


-entitled tochallenge the validity of the 


sale and claim redémption of he 
mortgage, It is contended that as they stand 
in the shoes of Bhupatrai, and ‘as he could’ 
not have challenged the transaction, they 
could not do so either. In view of the find- 
ings as to the nature of the transaction, the 

equities are clearly in favour of plaintiffs, 


‘and the point is whether any provision of 


law prevents those equities being enforced. 
The law on the subject has-been clearly 
laid down in the leading cases of Jadu 
Nath Poddar v. Rup Lal Poddar (2) and 
Petherpermal Chetty v. Muniandi Servai (3) 
which is a decision of the Privy Council. 
The law isthat when a transaction is enter- 
ed into with a fraudulent object, if the 
fraud is successfully carried out, the trans- 
feror cannot avoid it, both parties being 
in pari delicto. .Butit is otherwise when 


-thefraud is not accomplished. The ques- 


tion then will be whether in this case the 
fraud wasaccomplished, The object of the 
fraud as found by both Courts was to defeat 
Devmani's right of residence in the house 
transferred, That right, however, was a 
Continuing right to which she is entitled 
during her lifetime, and she is yet a young 
woman, That right has been delayed, but it 
has notyet been defeated, for, as pointed out 
by the learned Pleader for the appellants, . 
there is no decree of any Court by which ` 
her right of residence is negatived. - On the 
contrary there isa decree by which the 
right is expressly declared. 1t ^ cannot, 
therefore, be said that, the fraud has been 
carried out so long as Bai Davmani is not 
absolutely precluded by a final decree from 
enforcing her right of residence. In view 
of the remarks of the Privy Oouncil in 
Petherpermal Chetty v. Muniandi Servai (3) 
it would appear that it would have been 
open to Bhupatrai to repudiate the trans- 


action, and consequently it is equally open . 


to his heirs, plaintiffs Nos. 2 to 4-to doso. 
I agree, therefore, that they should be al- 
lowed to redeem along with plaintiff No. 1, 
and Iam also of opinion that when plaintiff 
No. 1, Bai Devmani, who was nota party to 
those transactions hasa right of residence 
founded ona decree, it is inequitable ‘that 
she should be compelled alone to - redeem 
the mortgage, which she, a widow, is pro- 
bably not indeposition to do. I, therefore 

agree that thedecree of the lower Appel- 
late Court should be revorsed, ànd the ap- 


-peal allowéd with costa throughout. 


MÁS ea 1 Decree reversed, 
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| BOMBAY HIGH COURT. ° 
ORIGINAL O1vIL JURISDICTION Suit No. 1054 
oF 1911. 
January 24, 1928. 

Present:—Mr. Justice Crump. 

MARIAMBI—PrAINTIFF 
versus - 
T'ATMABAI AND OTHERS— DEFENDANTS. 
Will—Bequest for 'khairat', validity of. 
A bequest for 'khairat'is void for uncertainty. 


A Zunchorgas Vandrawandas v. Parvatibhai (1), fol- 
owed. 


Mr. J. H. Vakeel, for the Plaintiff, 
._ Messrs. Manekshah and K. M. Taleyar- 
khan, for Mr. Kanga, for the Defendants. 


JUDGMENT. —The position, so far as 
concerns the Advocate-G eneral, is peculiar. 
“When the matter was argued his Counsel 
contended that the bequest was good and 
in this plaintiff supported him. For this 
reason Ireserved judgment though I was 
of a contrary opinion. Subsequently the 
Advocate General himself appeared and 
‘Stated that he did not think the bequest 
could be supported. I propose now to 
‘give shortly my reasons for the view 
which I take. ` 

In Runchordas Vandrawandas v. Par- 
vatibhat (1) their Lordships of the Privy 
Council have adopted as appropriate to 
India the test laid down by Lord Eldon 
in Morice v. Bishop of Durham (2) 
and as regards the case before them they 
say (page 81*) :— 
` "The objects which can be considered 
to be meant by that word are too vague 
and uncertain for the administration of 
them to be under any control.” 

The word there considered was “Dharam” 
which is another form of the word 
“Dharma” used in the Will before me, 
The meaning of that word is stated in 
their Lordships’ judgment. The Gujarati 
word "Kherat" is derived from the Arabie 
"Kherat." In Arabic “Khair” means “good” 
and in Pratt's Urdu Dictionary “Khairat” 
is said to mean “good works, alms, 
charities.” In Wilson's Glossary the word 
“Khairat? is explained as meaning “Alme, 
charity; lends given as charitable en- 
dowments." And itissaid that the term 
is more especially applicable to "grants 
or alms given by,or to, Muhammadans." 
Pathak's Gujarati Dictionary gives “Khe- 
rat” as “alme, charity,” The word "vigere" 


1) 26 L A. 71; 1 Bom. I. R. 607; 23 B. 725. 
wi N. 621; 7 Sar. P. O. J. 543 (P. C). nee 


(2) (1805) 10 Ves. Jun. 522 at p. 539; 32 E. R. ; 
7 R. R. 232. . g PN 
*Page of 86 I. A.—[Ed.] 
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may be fairly translated as “et cetera". 
and.like the phrase “et cetera" is to be 
read as ejusdem generis with the words 
which it follows. The word "charity" must, 
of course, be understood in the sense in 
which lexicographers use it, and not as 
in any way connoting anything which 
English lawyers understand by that term. 
The English cases upon the technical 
meaning of the word "charity" are no 
guide, and we are not concerned with the 
preamble of the English Statute (43 Eliz, 
e. 4). 

If the words “Dharma” and “Khairat” 
are to be read disjunctively then it is plain 
that "the objects are too vague and un- 
certain"  [cf. Blair v. Duncan (3) 
and Grimond v. Grimond (4)] But it * 
is argued that we must take the 
three words used as a composite phrase. 
That is, I think, the correct view. 
"Dharma" and "Khairat" are, as I under- 
stand the matter, practically synonymous, 
one derived from the Sanskrit, the’ other 
from the Arabic, the former probably due 
to Hindu ancestry, the latter to Islamic 
religion. On that construction it is urged 
that the vagueness of the word “Dharma” is 
clarified by its conjunction with the more 
definite terms “Khairat”. Iam unable to 
accept that interpretation. It might with 
equal justice be said that the definiteness 
of the word “Khairat” is obscured by the 
vagueness of the word “Dharma”, Nor is 
it easy to concede that “Khairat” is a de- 
finite term. In Suit No. 604 of 102 on 
the Original Side of this Court, it was 
rendered “good works of charity” and 
Batty, J., held that a bequest as made was 


void for uncertainty. In another 
case Advocate General v. Jimbabai (5). 
Beaman, J, apparently held that 


"Khairat" was correctly rendered by the 
English word “charity” but did not decide 
whether a bequest so defined was good 
or not. On the words of the Will in that 
ease it was not necessary for him to do so. 
In the case before me I do not know 
what the testator meant. Even if the 
word “Khairat” stood alone, it would, in 
view of its indefinite meaning, be very 
difficult to say what the objects are to 
whieh the property is to beapplied. The 
diffieulty is not diminished by the addition 


(3) (1902) A. C. 37; 71 L. J. P, C9 22; 50 W. R. 369; 
56 L. T. 157; I8 T, L? R. 194. 

(4) (1905) A. O. 124; 75 L. J. P. C. 35; 92 L, T. 
477; 21 T. L. R. 333. 
nË 31 Ind. Oas, 106; 41 B, 181; 17 Bom, L, R. 
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. of the word "vigere". Having regard to the 
position, finally taken by the Advocate- 
General, I do not consider it necessary to 
say more. In my opinion the bequest of 
one-third is void for. uncertainty. t 

[Note:—The rest of the judgment is not material 
forthe purposes of this report.—Ed.] 

A. Order aecordingly. 


—d— 


BOMBAY HIGH COURT. 
CriminaL APPEAL No. 404 or 1928, 
November 6, 1928. 
Present:—Mr. Justice Madgavkar 

and Mr. Justice Baker. : 
GOPAL RAGHUNATH~—Acoosap 
. — APPELLANT i 
Tersus. | 
EMPEROR—Opposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 235, 239 
(d)—Penal Code (Act XLV of 1860), ss. 120B, 489A, 
439B, 4189D—Joinder of charges—-Offences committed 
in same transaction—No misjoinder. x 
^. A, B and C were charged with conspiracy to commit 
offences under ss. 489A,489B and 489D read with s. 120B 
of the Penal Code and alternatively with offences in the 
course of the same transaction'under s. 489D. A 
and B were further charged with offences under 
s. 489A, and A was charged further with an offence 
under s. 489B. Band C were wholly acquitted and 
A was convieted only on the last charge; 

Held, (1) that there was no misjoinder of charges 
as all the offences were committed in the course of 
the same transaction. [p. 244, col. 2.] : 

(2) that the question of prejudice to A did not 
arise, and even if did, A was not prejudiced and the 
trial was not bad. [ibid] : $ 

Oriminal appeal from conviction and 
sentence passed by the Sessions Judge, 
Nasik. : 

Mr..H. C. Coyajee (with him Mr. D. R. 
Patvardhan), for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


-: JUDGMENT. 


Madgavkar, J.—This is an appeal by 
accused No. 1, Gopal, against his conviction ` 


and sentence of five years’ rigorous im- 
prisonment under s. 439B, Indian Penal 
Oode, by the Sessions Judge of Nasik. The 
firat point of law raised before us on his 


behalf is that the joinder of the charge of - 


which he has been convicted, with the other 
charges, was jllegal, and is not covered 
by s. 239 of the Code of Criminal Pro- 
cedure, : 
The case for the prosecution wasthat the 
appellant, accused No |, with two others, 


accused Nos. 2 and 3, acquitted in-the- 
the : 


lower Court, were all privy to 
counterfeiting and passing of false currenoy 
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notes, and committed offences under 
ss. 489A, 489B and 489D of the Inqian 
Penal Oode. The Committing Magistrate 
had charged all three of them with offences 
under these threesections. Before the trial 
commenced in the Court of Session, the 
learned Sessions Judge elaborated the 
charges into, first, a conspiracy under these 
three sections, alternatively with offences 
in the course of the same transaction under 
s.489D. He further charged accused Nos. 1 
and 2 with offences unders.459A, and lastly 
accused No. lalone with an offence under s. 
489B. In the result, excepting the conviction 
of the appellant, accused No. 1, onthe last 
eharge, the trial resultedin the acquittal 
of all the accused on all the other 
charges, a 

It is argued for the appellant that the 


.joinder was illegal, the offences charged 


numbering more than three, and in any 
case they caused serious prejudice to the 
appellant: by letting in evidence which 
would not have been admissible, had the 
-present charge under appeal, under which 
alone he was convicted, been tried separate- 
ly. Forthe Orown it is contended these 
charges form part of the same transaction, 
and are, therefore, covered by s. 239, cl. (d), 
of the Code of Criminal Procedure, as well 
as by s. 235. 

As is often the case with a number of 
elaborate charges, it is difficult to lay down 
any single test or criterion. The cases, in 
my opinion, divide themselves into three, 
First, a case such as the one in Subrahmania 
Ayyar v. King-Emperor (1) not covered by. 
8, 235 or 239, in which case, prejudice, orno 
prejudice, the illegality entitles theappellant 
to an acquittal, The second case is where 
without such illegality, prejudice might 
nevertheless be caused to the accused so 
that even though the Orown may have the 
power of joinder, it might be fairer not to 
exercise that power. The third class of 
cases is where there is such a common 
thread or purpose underlying the alleged 
offences of the accused,’ even though. 
separated by time and space, that they form ^ 
part of the same transaction, and are 
difficult to present separately, in which 
case the law permits, and the Crown usually 
adopts, a joint trial with numerous accused’ 
and numerous charges, The question in 


: each partieular'instance is as to which of 


these three classes of cases the» particular 
ease for decision falls. In the present in- 


" (1) 25 M. 61; 3 Bom, L. R. 540; 11 M. L. J. 233; 
28 I. A.257; 5 C. W. N, 866; 2 Weir 971; 8 Sar, P. 
Q. 7.180 (P.O), E i | 
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, Stance the question turns upon whether the 
offence now under appeal is part of the 
‘samé transaction as the offences in the 
other charges. The only transaction, if 
. any, is the alleged conspiracy. True, the 
prosecution in the result failed to prove it, 
. but thatof itself does not necessarily make 
"the trial illegal, the test being, not what 
‘the prosecution has proved in the end, but 
_ what they alleged at the beginning in the 
charges. On the actual facts of this case it 
is not clear to me that all these charges 
. were necessary, and, so far as I can judge, 
it might have been simpler perhaps to have 
‘charged all three with consipracy, and 
perhaps with abetment in respect of the 
particular ‘offence which the prosecution 
‘sought to prove against the appellant in 
- respect of the counterfeit note found 
‘originally on the pergon of Rajaram, But 
taking the charges as they are, the case for 
the prosecution was throughout clear that 
‘the three accused were engaged in collect- 
ing materials for counterfeiting notes, in 
. counterfeiting them, and in uttering them, 
: and that one ofthe transactions which was 
. the result of this conspiracy and thecommon 
efforts of the three was this particular note, 
which was passed on to Rajaram.. In fact 
it appears that Rajaram himself was 
prosecuted separately in respect of this 
note,but was acquitted. As Rajaram was 
‘mot ‘alleged to have taken pert in the 
conspiracy, he was rightly not included in 
the- present trial but was separately tried. 
' The question is whether, although the 
appellant was alleged to have been one of 
the -conspirators, he was’ entitled to a 
separate trial on the last charge, or whether 
that charge could inlaw -have been joined 
with the other charges, as it actually was, 
That question must be answered, whether. 
prejudice has or has not been caused, on a 
consideration only of thé question whether 
this last act was so connected with the 


subject- matter of the previous charges as 


to form a single transaction. 


' Difficult as the definition of “transaction” 
is, accepting it as laid down by Batty, J., in 
Emperor v. Datto Hanmant (2) we are of 
opinion that this may reasonably be said to 
bea part of the same transaction in the 
sense that it was the working, the fruits 
and the result of the alleged conspiracy 
and if so, the separate act “done by any 
of the conspirators in pursuance of 
that conspiracy could be joined in the same 


^. u0)30 BL 485 T Bon; L R, 693; 2 On L Jo 
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trial. See the remarks of Mookerji, J:, in 


Amritalal Hazra v. Emperor (3). z 


Therefore, the contention for the appel- 
lant, in my opinion, fails. E 


Strictly speaking, it is not, therefore, 


;necessary to enter into the question of 


prejudice. Nevertheless I agree entirely 


: with the remarks of Birdwood, J., in Queen- 


Empress v. Fakirapa (4) that such prejudice 
is, as fares possible, to be avoided. That a 

large part of the evidence turned out mot ` 
very materialis possible. Butin regard to 
the main pieces of evidence, I am:of opinion _ 
that though they might have been more 
directly relevant to the charge perhaps of 
preparing counterfeit notes rather than of 
uttering this particular note, even had this 
charge: been tried by itself, on the question 
of intention most of that evidence would 
have been admisssible under ss. 13 and 14 
of the Indian Evidence Act. The fact, for 


instance, that a genuine note for Rs. 100 


bearing the same number as the counterfeit 
note found onthe person of Rajaram, the 
subject-matter of the charge, or that the - 
honeycomb picture, Ex. H-3, was found ‘in 
ihe house of the appellant 
admissible. The question whether the note 
Z-3,found on the person of Shankar and 
traced to Yeola but not to the appellant, 
would be admissible is perhaps more 
doubtful. Taking the evidence asa whole, 
we are not convinced there has been such 
serious prejudice to the appellant as to ` 
necessitate a re-trial if his guilt is proved, 
On the question whether his guilt is proved, - 
I agree with the judgment of my learned: 
brother dealing with the material facts of 
the case. : Iam of opinion, therefore, that 
the appeal fails, and must be dismissed 
and the conviction and sentence con- 
firmed. f A ; : 

Baker, J.—So far as regards the point 
of law raised by the learned Counsel for the 


appellant is concerned, namely, that 
this accused has been prejudiced. by 
his trial along, with accueed Nos. 2 


and 3 who were originally charged 
with conspiracy along with him, 
Iam of the same opinion as my learned 
brother. Under s. 239, cl. (d), Oriminal 
Procedure Code, persons accused of different 
oftences committed in the course of the same 
transaction may be charged and tried 


together. The main question would be: 


whether the proceeding with®which we ‘are ' 
concerned in the present case formed one- 
(3) 29 Ind. Cas. 513; 42 O. 957; 91 O.. L, J, 331: 
16 ‘Or. L. J. 497; 10 O, W. N, 676, | : 
(4) 15 B, 491, 


would be _ 
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and the same transaction. Now, the origin- 
al case for the prosecution was that the. 
accused Nos. 1, 2 and 3 had together 
entered into a conspiracy for the purpose 
of forging currency notes and uttering 
them when so forged. The prosecution 
failed to. establish any conspiracy in this 
case. There was no evidence against 
accused, Nos, 2 and 3 from which any 
conspiracy could be held proved, and, 
therefore, the charge of conspiracy as re- 
gards accused No. l failed also, for as the 
Judge says, he could not conspire with. 
himself. The question then would arise 
. whether the accused could have. been tried 
along with accused Nos. 2.and 3 on a 


separate charge for the offence of uttering à. 
forged currency note, with which accused. 


Nos.2 and 3 had nothing directly to do, 
except in so far as conspirators or members 
of the conspiracy they might be held to be 
guilty of that offence under s.120B.. The 
real question involved in this case is what 
is meant by the same transaction. The 
learned Counsel for the appellant has 
referred to several cases in the course of his 


argument, butthese cases are not quiteon all, 
fours with the present case. In Emperor v. . 


Datto Hanmant (2) we. have a definition of 
the word ‘transaction’ (page 95*): ʻA series of 


acts separated by intervals of time are not... 


excluded, provided that those jointly tried 
have throughout been directed to one and 
the same objective. 
together for the same goal this suffices to 
justify the joint trial, even if incidentally, 
one of those jointly tried has done an act 
for which the other may not be responsi- 
ble,” and ‘transaction’ means “carrying 
through and suggests, we think, not 
. necessarily proximity intime—so much as 


continuity of action and purpose” (page 54*).. 


The case on which the learned 
Counsel has relied, Queen Empress. v. 
Fakirapa (4),is a case of a very extreme 
character in which four accused persons 
were all charged with dn offence against 
one person only on one date, against the 
same peraon on another date, and various 
of the accused were charged with offences 
against other persons on different dates, and 
they were ultimately all tried together. 
although there were in all seven charges 
against some orall ofthe accused relating to 
seven offences cgmmitted against three per- 


sonson different dates, It is obvious that the . 


joinder of so many charges relating to 


different dates and different persons would . 
x attracted the attention of Rajaram and 
“his GumastaNarayan until they offered ib: 


tend to prejudice the defence of the accused 
*Pages of 30 B.—[Ed.] EXCESS 
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and to cause confusion in the mindof the 
Court. In Subrahmania Ayyar v. King. 
Emperor (1) the accused, who were two- 


in number, were jointly tried for a large- 
number of offences, more than were allowed: 


to. be tried together by the provisions of: - - 


the Code of Criminal Procedure. The 
appellant, as the Lord Ohancellor pointed. 
out, was tried on an indictment in which: 
he was charged with no- leas than forty- 
one acts extending over a period of two > 
years, and the facts of the present case 
have no relation toa charge open to such- 
an objection as that. Under sa, 239, as it: 
stood before amendment the illustrations- 
show that if A and B are accused of 
robbery in the course of which A commits 
a murder with which B has nothing to do, 
A and B.may be tried together on a charge 
charging both of them with robbery, and 
A with murder. If the charge. of con- 
spiracy has been brought home to accused. 
Nos, 2. and 3, then it would have been 
open to the Court to charge and convict the 
present appellant of the offence under 
8. 489B, viz, uttering a forged note, and 
the fact that the evidence fell short of. 
bringing home the charge of conspiracy: 
does not, in my opinion, make the joint 
trial of the accused illegal. So long as the. 
accusation against all the accused persons 
is that they carried out a single scheme by 
successive acts, the necessary ingredients 
of a charge regarding the one transaction ` 
would be fulfilled, and the fact that the- 
conspiracy was notestablished would nof : 
vitiate the trial as regards those’ acts for 
which the evidehce was sufficient for 
proof. The question-of prejudice does not 
really arise in the present case, because we 
are not here dealing with evidence which 
would only be relevant in a charge of 
conspiracy. It would bea different matter: 
if the bulk of the evidence inthe case 
consisted of words spoken by or actions 
done by accussd Nos. 2 and 3 which was 
sought to be used against accused No. 1. 
It may be argued that eventhough his 
trial was not illegal, prejudica has been 
caused to him by the joint trial but that, 
however, is not the case in the presant case. 

Turning to the facts, the prosecution 
ease is that accused No. 1 purchased certain 
cloth in the ghop- of Rajaram, who wasa - 
trader at Yeola, and paid for it with a 
forged currency note of Rs. 100 which is 
before the Court. The fact that this note 
was forgéd’ does not appear to have 
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in change to a Marwadi who refused it. 
On,the following morning at half-past 
nine, the Sub-Inspector, who had received 
information that Rajaram was in possession 
of a forged currency note, came to the 
Shop of Rajaram and took possession of 
the note from him. Althoughit is not on 
record, it seems to me very probable that 
the information received by the Inspector 
came from the Marwadi, as Narayan admits 
that the Marwadi after examiningthe note 
refused to aecept it. Up to this point the 
name of the accused had not been mention- 
ed at all. But the Sub-Inspector says, 


and there is no reason to disbelieve him, . 


that Narayan informed him that the note 
had been received froin accused No. l, and 
in .consequence of that information the 
Sub-Inspector proceeded immediately to 
the house of accused No.1, and held a 
search. The story of Narayan that he 
informed the Sub-Inspector that the note 
: had been received from the accused is 


` supported by the fact that there was no 


pee suspicion against the accused and 
is house was searched on the following 
morning. In the search of the house 
certain chemicals and photographic articles 
were found, but the learned Sessions J udge 
has given his opinion that these articles are 
not sufficient to show that the accused was 
making any preparation for counterfeiting 
currency notes. There are, however, two 
important articles which were found in his 
house. One of these isa genuine currency 
note, Ex. A, which bears the same number as 
the forged note, and the other is a piece 
of paper on which some personhas made 
a tracing of a honey-comb rattern similar 
to that which appears on the forged note 
in green ink. Another fact which has come 
out in this case is that another forged note 
of Rs. 100, Ex. Z3, has been traced to 
Yeola, but not to the possession of the 
appellant, who is not shown to have had 
anything to do with it. That note also 
bears the same number as the genuine 
note, and the forged notes which were 
found in the house of the accused. In order 
that there should be a conviction under 
s. 489-B, it must be proved, first, that the 
accused sold or otherwiee trafficked in or 
used as genuine a forged or counterfeit 
currency note, and, secondly, that he knew 
or had reason to believe that it was forged, 
As regards*the first point, wa have the 
evidence of Narayan, the 
Rajaram. Rajaram himselflives over the 
shop, but was not present at the time when 


the accused purchased the articles. We 
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have also the evidence of Gangaram, Ex. 7, 
page 16, Bala Bapu, Ex. 8, page18,and Yemaji 
Shivram, Ex. 14, page 24, as to the note in 
question having been given by the accused 
to Narayan, the Gumasia -of Rajaram, in 
payment for cloth purchased by him. The 
learned Sessions Judge has believed these 
witnesees, who are not shown to have any 
animus against the accused, and there is 
no reason why their evidence should not 
be accepted. I may point out thattheir 
evidence i8 supported by circumstantial 
evidence. As 1 have already said, it was 
on the information given by Narayan that 
the Sub-Inspector proceeded immediately 
to the house of accused No. 1 and searched 
it although there was no previous suspicion 
against accused No. 1. Further, the goods 
which were sold by Narayan to the accused 
were found, some of them, in the house of 
accused. No. 1. They were identified by 
Narayan as bearing the mark of his shop. 
A pair of dhotars were foundin the house 
of accused No. 2, to whom they were given 
by Shankar, Ex. 47, who says he received 
them from the accused No, 1's father in 
payment of work done. There. does not, 
therefore, appear to be  anyreaeon for 
holding that Narayan did not receive this 
forged currency note from the accused. It 
has been contended that Rajaram's conduct 
is not that of a person acting bona fide, for 
although this note had been in his posees- 
sion about. a week, he had not made any _ 
complaint to the accused about its not 
being a genuine note. The evidence of - 
Narayan, however, is that the note was 
put in the cash box and was not utilised 
until the date when it was refused by the 
Marwadi after he had handled it and 
inspected it. This happened in the 
afternoon. On the following morning the 
shop was searched by the Police so that 
Rajaram and Narayan had not much time 
to make up their minds as to what they 
should do in connegtion with this note. The 
other point that Rajaram denied the 
possersion of the forged currency note or 
at any rate that he was reluctant in present- 
ing it to the Police isnot surprising or in: 
itself indicative of a guilty conscienceas 
he must have known thatthe consequerces 
to himself would undoubtedly be unpleas- 
ant. As a matter of fact he was prosecuted 
and tried for posseesion ofea counterfeit 
note, though he was ultimately acquitted. 
Anotherargument which has been raised 
is that Ex. 18, whichis a cash memo. from 
theshop of one Garge in Nasik, indicates that 
the accused No, 1 was at Nasik on 
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February 7, 1938, that is, the day of the 
delivery of the false note to Rajaram and, 
therefore, he could not have gone to 
Rajaram's shop on that day. This point 
does not deserve much consideration for 
two reasons. In the first place ifit was 
the case of the accused that he was at 
Nasik on that day, we would expect it 
would have been put forward very much 
more clearly io the lower Court in fact as 
his principal defence. But we finda mere 
hint of that in the accused’s statement 
before the Sessions Oourt. The second 
point is that on examining the dateon 
Ex, 18 through a microscope, I am of 
opinion that no reliance can be placed 
upon it as it appears to have been altered. 
I see no reason, therefore, to differ from the 
view which has been taken by the lower 
Court as to the actual uttering of the note 
by accused No. 1. . 

We now proceed to the second part of 
the section that is to the knowledge of the 
accused. And here we have a very important 
circumstance which leaves a strong impres- 
sion on my mind. That is this, that the 
genuine note bearing the same number 
was found in the house of this a cused, 
Now it is true that the other forgi 1 note 
also bearing the same number, viz, ! x. Z-3, 
was traced to Yeola, but there is no 
evidence that it was ever in the possession 
of accused, the appellant inthiscase. But 
from this fact we coxe to the very curious 
position that about the same time in a 
comparatively small town there ware three 
notesall beariug the same number, one 
genuine, and two forged. And it is a 
reasonable inference that the forged notes 
must have been copied from the genuine 
note. This would appearfrom the evidence 
of the Deputy Master of the Security Press 
at Nasik, Ex, 51, that the forgeries were 
prepared by some photographic process 
from the original, and evenif there were 
no evidence to thateffect, it would naturally 
occur to anybody that in forging a note 
the original must necessarily be before 
the ayes of the forger in orderto avoid 
any difference, however slight, between the 
original figures or the number and those 
on the counterfeit. Now it has bsen 
argued that it is mot shown that 
the accused was in possession either 
of this forged note or of the genuine note. 
I hold it preved on the evidences of 
Narayan and the other witnesses already 
referred to that the acsused was in posses- 
sion of the counterfeit note in this case. 
The genuine note was found in his house, 
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Now the accused isnot a boy. His father 
and his brothers live in his house. He 
is himself a man of forty years ‘old 
and he was asanitary supervisor or some- 
thing of the kind in the Municipality of 
Yeola. I havereferred above to the fact 
of Art. H-3, a piece of paper containing 
.& honey-comb pattern in green ink, also 
being found in his house. A comparison 
of this piece of paper with the forged note 
will show that it resembles the pattern 
on the note, and it has obviously been 
drawn by somebody who was practising 
the art of sketching a honey-comb pattern 
similar to that which was found on the 
forged note. There is no evidence that the 
accused made this pattern, but it was 
found in the house in which he.lives with 
his father and brothers, and it is a very 
fair inference that this pattern must have 
been made by somebody in that house and 
that the forged note was copied from the 
original note, No. 44111, which was also 
in the same house. When, therefore, we 
find an inmate of the house of mature age 
bringing from the house in which the 
genuine note is, a copy of that genuine 
note, and disposing of. it to a shop-keeper, 
I do not think any inference is possible, 
but that it was done with the knowledge 
that the note was forged, Knowledge ia 
a state of mind which cannot always be 
proved by direct evidence, but must be 
inferred from the surrounding circum- 
stances. In the present ease the circum- 
Stances are strongly against the innocence 
of the aceused, and I entirely agree with 
the view which the learned Sessions Judge 
and two of the assessors have taken that 
he is guilty of an offence under s, 489B 
of the Indian Penal Code. I would, there- 
fore, confirm the convietion and sentence, 
and dismiss the appeal. ; i g 

There is, however, one slight alteration 
which requires to be made. Ia the final 
order the learned Sessions Judge has 
ordered Hx. A, which is the genuine cur- 
rency note, to be confiscàted and sent to 
the Collector of Nasik for cancellation. 
That order, I suppose, is made under s. 
517. There is, however, no direct evidence 
that any offence has been committed in 
respect ofthis note. Section 517, sub-s. 
(1) of the Criminal Procedure Code, 
runs:;— e ] 

“When an inquiry or a trial in any 
Criminal Court is concluded; the Court 
'may make such order as it thinks fit for 
the disposal by destraction, confiscation 
or delivery to any person claiming to be 


^ P 


*948 


-entitled to possession thereof or other- 
wise of any property or document pro- 
duced before it or in its custody or re- 
garding which any offence appears to have 
been committed; or which has been used 
for the commission of any offence." - 

Most probably the learned Session 
Judge regarded this note as being the 
original from which counterfeits were pre- 
pared, and, therefore, as having been used 
for the commission of an offence. I think, 

. on the whole, that this order should be 
modified by directing the restoration of 
Ex. A to accused No. 1, the appellant in 
the present case. 

There also appears to be a mistake in 
the judgment as regards Articles Z, Z-l, 
2-2, 2-5, 2-6, Z-7, Z-8, 7-9, 2-18, which are 
ordered to be returned to accused No. 2. 
These were attaehed'in the house of ac. 

: cused No. 1, and should be returned to him. 
“Accused No. 2” appears to bea mistake for 
“Accused No, 1." 

The above order regarding the resto- 
ration of the property to be carried oüt 
by giving itto the father of the appel- 
lant, Raghunath Narayan, as the appel- 
lant himself will be in Jail for a lengthy 
period.  - 

A Appeal dismissed, 


BOMBAY HIGH COURT, 
CRIMINAL APPLIOATION Fox Revision No. 266 
or 1928, 

November 1, 1928, 
Present:—Mr. Justice Madgavkar and 
Mr. Justice Baker. 

GANPAT DEVAJI PATIL—Accusap | 
— APPLICANT 


- versus 
EMPEROR—Oppostte Parry, 

Criminal Procedure Code (Act V of 1898), s, 589A 
-—Penal Code (Act XLV of 1860), s. 193—0Oaths Act 
(X of 1873), s. 13—Ajfidavit sworn before Nazir filed 
in Magistrate's Court—False statement~Prosecution 
for perjury. : 

A Nazir of a Subordinate Judge's Court has no 
authority to administer an oath for the purpose of 
an affidavit or statement to be used in a Criminal 
Court and a statement made in an affidavit sworn 
before him for being used in a Magistrate's Court 
cannot, therefore, sustain a conviction under s. 193, 
Penal Oode, e 

Section 13 of the Oaths Act, cures the form of 
the oath and eyen an entire omission to take the 
oath, but does not cure the absence of authority 
in the officer administering the oath, 
conviction 


Criminal revision against, 
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and sentence passed by the Magistrate, 
First Class, Jalgaon, upheld on appeal by 
the Sessions Judge, East Khandesh. 

Mr. H. B. Gumaste, for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

JUDGMENT. 

Madgavkar, J.—This is an appli- 
cation in revision by Ganpat Devaji Patil 
who was convicted by the First Class 
Magistrate, Jalgaon, under s. 193, Indian 
Penal Code, and sentenced to one month's 
rigorous imprisonment and a fine of Bs, 50, 
in default further rigorous imprisonment 
forone month. His conviction was upheld 
by the Sessions Judge, East Khandesh. 

e only argument urged for the appli- 
cant is that the false statement which forms 
the subject-matter of the charge was sworn 
to before the Nazir of the Subordinate 
Court of Yaval, who had in law no authority 
to administer an oath for the purposes of 
any affidavit or statement to be used before 
the District Magistrate, as it was in this 
case, and that the proper person before 
whom the affidavit should have been made 
was a Magistrate, as laid down by s. 539A 
of the Code of Criminal Procedure. 

The learned Government Pleader has not 
been able to find authority forthe Nazir 
other than this Court’s Civil Circular No, 39. 
That, however, applies to civil suits. Aag 
the statement was not to be used before the 
High Court, this Court's Criminal Oireular 
No. 128 has no application. There can be no 
question that the declaration or statement 
made upon oath must be so made before 
an officer competent to administer the oath. 
Section 13 of the Indian Oaths Act (X of 
1573), to which reference is made for the 
Crown, cures the form of the oath and even 
an entire omission to take the oath, but 
does not cure the absence of authority in 
the officer administering the oath, It does 
not, therefore, assist the Crown, It is well 
settled that a statement made before an 
officer without awthority is not sufficient to 
sustain a conviction under s. 193, Indian 
Penal Code. In the matter of the petition 
of Iswar Chunder Guho (1), Ram Parshad v. 
Emperor (2) and Ramchandra Modak v. Em- 
peror (3). The Nazir in the present case had 
no authority. The application must be 
allowed, the conviction and sentence set 
aside, the petitioner if in custody set at 


liberty, and the fine, if paid) refunded, 

1) 14 C, 653. 

o 17 Ind. Cas, 401; 35 A. 58; 13 Cr. L. J. 769; 
10 A. L. J. 462. 

(3) 93 Ind. Cas. 983; 5 Pat. 110 at p. 114; (1926) 
Pat 304; A, I. R 1926 Pat, 214; 27 Or, L. J. 499, 


116 I. O. 1929 


. Baker, J.—1 agree. Section 539A, cl. (2), 
prescribes the manner in which an affidavit 
to be used before any Court other than a 
High Court under that section can be 
sworn or affirmed. It may be sworn or 
affirmed in the manner preseribed by s. 539, 
or beforeany Magistrate. Neither of these 
sections authorizes the swearing of such an 
affidavit before the Nazir of a subordinate 
Court. It follows, therefore, that the Nazir 
had no authority to administer an oath to 
the applicant, and the applicant cannot 
be convicted under s. 199, which is the 
section under which he should have been 
charged on the facts on which the pro- 
secution relied in the present case. I agree, 
therefore, in the order proposed. 
Ae Rule made absolute. 


BOMBAY HIGH COURT. 
Otvin REVISION APPLICATION No. 342 
y oF 1927. 
f November 20, 1928. 
ALTTA Present:—Mr. Justice Baker. 
KRISHNA PARSHARAM OHAMBHAR— 
APPLICANT 


: versus - 

BHAU PIRAJI PHALLE— OPPONENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXI, r. 90—Execution sale—F'raud of decree- 
holder—Auction-purchaser innocent—Refusal to set 
aside sale—Revision—'Acting illegally or with material 
irregularity’ —Jurisdiction. ^ 

A Court which refuses to set aside an “execution 


sale brought about by the fraud of the decree- ` 


holder,on the ground that it could not be set aside 
inasmuch as the auction-purchaser was nota party 
to the fraud, does not act illegally or,with material 
irregularity in the exercise of its jurisdiction within 
the meaning of s.115, Civil Procedure Code, and 
its order refusing to set aside the sale cannot be set 
aside in revision, [p. 250, col. 2.] 


Civil revision application against an 
. order passed by the Assistant Judge at 
Satara,in Miscellaneous Appeal No 25 of 
1926, setting aside the order passed by the 
Subordinate Judge, of  Karad, in 
"EE Application No. 
1925. 


Messrs. N. L. Petkar and K. V. Joshi, for 
the Applicant: i 
X Messrs. K. N. Koyajee! and P. V, Kane, for 
the Opponents. 


e s 
JUDGMENT.—The facts of this case 
are simple. The opponent No. 2 Anandikai 
obtained a decree against the applicant 
No. 1 and in execution proceedings the 
property of applicant No. 1 was sold and 
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purchased by opponent No. 1. Sub- 
sequently the judgment-debtor presented 
anappli cation under O. XXI, r. 99, tothe 
effect that the notice was not properly 
served upon him, he had no notice of the 
sale, and that he had sustained substantial 
injury by reason of this. The Subordinate 
Judge of Karad found that the decree- 
holder had got notice fraudulently served 
in at irregular andimproper manner, that it 
was impossible for the judgment-debtor to 
know of the sale and that the sale was on 
that account vitiated by a material irregu- 
larity in publishing it and also by the fact 
that the correct assessment of the land was 
not shown in the proclamation of sale and 
the property was sold ata grossly inade- 
quate price and the judgment-debtor had 
suffered substantial injury on that account. 
He, therefore, set aside the sale under 
O. XXI, r. 90. On appeal by the auction- 
purchaser, the Assistant J udge, Satara, 
came to the same conclusion as the Sub- 
ordinate Judge as to the irregularity and 
the substantial injury suffered by the judg- 
ment-debtor but relying on the observations 
of the Privy Council in the case of Laila 
Bunseedhur v. Koonwur Bindeseree Dutt 
Singh (1), and also on the observations of 
Sir Lawrence Jenkins in Paresh Nath Mal- 
lick v. Hari Charan Dey (2) he held that 
the auction-purchaser not being a party 
to the fraud committed by the decree-holder 
was entitled tothe protection of thé Court. 
He, therefore, held that no fraud being 
alleged or proved as against the purchaser 
his position is that of an innocent man, and 
between two innocent men he ought to be 
protected and the Judge while recognizing 
the hardship causedto the judgment-debtor 
set aside the order of the trial Court and 
directed the application to be dismissed. 
The judgment debtor thereupon under 
that section appealed to this Court and also 
presents this Civil revision application. 
The second appeal is barred unders. 104, 
cl. (2), of the Civil Procedure Code and 
must, therefore, be dismissed with costs 
as no second appeal lies from an order of 
the kind referred to in s.104. The civil 
revision application has been heard on the 
point of law as well as on the merits, It is 
an application under s. 115 of the Civil 
Procedure Code, And the first and most 
important point initis whether this Court 
has jurisdiction to interfere in view of the 


i 
. (1) 10M. I. A. 454; 2 Sar. P. C, J. 167; 19 E. R. 
044 


(2) 10 Ind. Cas. 361; 38 O. 622; 15 C. W. N, 875; I£ 
C. L. J. 300. 
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rulings of the Privy Council in* Amir 
Hussain Khan v. Sheo Baksh Singh (3) 
and Balakrishna Udayar v. Vasudeva Aiyar 


The learned Pleader for the applicant has 
argued at length to show that this is à case 
in which the lower Appellate Court has in 
the exercise of its j urisdiction acted 
illegally or with material irregularity. In 
my opinion it is nothing of the. kind, The 
lower Appellate Court had jurisdiction to 
hear the appeal and if on the law as the 
lower Appellate Court understood it, it 
.came toa decision which does not com- 
mend itself to the applicant and as a matter 
of fact does causs him some hardship, that 
isnot, in my opinion, either illegal or a 
material irregularity. _ ; ; 

It has been laid down in plain terms by 
the Privy Council in the two cases which I 
have quoted above that in order to give the 
Court jurisdiction under s, 115 the point 
at issue must be one of jurisdiction. Tt has 
been held that provided a Oourt has juris- 
diction to entertain a case, even if it 
decides it wrongly, itis not a ground for 
interference unders, 115. In the present 
case itcannot even definitely be said that 
the lower Court's decision is wrong in law, 
There are rulings on both sides. The lower 
Appellate Court has relied as I have said on 
the observations of the Privy Council in 
Lalla Bunseedhur v. Koonwur Bindeseree 
Dutt Singh (1) and Paresh Nath Mullick v. 
Hari Charan Dey (2) as to the necessity of 
protecting an innocent purchaser in order 


to give confidence in the sales carried out . 


by the Court. The learned Pleader for the 
applicant has referred to the case of 
Bireswar Ghose v. Panchkouri Ghose (5) 
where the authorities have been reviewed 
at great length including those to which f 
have referred above and the Oourt came to 
a contrary conclusion to that arrived 
at in Paresh Nath's case (2), viz, 
that there is a long and uniform 
series of decisions of the Calcutta High 
Court to the effect that’ an execution sale 
which has been brought about by fraud of 


the decree-holderis liable to set aside on. 


that ground even thoughit is not established 
that the auction-purchaser has participated 


(3) 11 C. 6; 11 com Be OD P. ©. J. 559; Rafique 
‘s P. C. No. . Q). 
5 d 40124. Cae. 650; 40 M. 793;49 Bom. L. R. 715; 
15 A. L. J. 645; 2P. L. W. 101; 33 M. L. J.69; 26 
O. L. J. 143; 31917) M. W. N. 6:8; 6 L. W. 501; 22 O. 
W. N. 50: I1 Bur, L. T. 48 (P. O).! 
(5) 74 Ind, Cas. 975; 27 O. W. N. 587; 37 C. 
145; A. IR, 1923 Cal. 538. 
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in or has been cognizant of the fraud. On 
the other hand, this Court has held in: 
Chitambar v, Krishnappa (8) that where 
property is soldinauction under a decree 
fraudulently obtained, mere inadequacy of 
price apart from participation in or know- 
ledge of the fraud is notin itself a circum- 
stance sufficient to justify the setting aside 
of the sale, 

I have quoted decisions on each side 
from which it will be seen that at different 
times various Oourts have taken different 
views of the liability of an innocent 
purchaser to have his. sale set aside on 
account of fraudcommitted by the decree- 
holder or irregularitiesin the sale. I do not 
propose to decide this question one way or 
the other. Iam merely using this for the 
purpose of showing that the view taken by 
the lower Appellate Court is based on a get 
of authorities and that because the Court 
followed the view taken by one set of 
authorities rather than the view taken by 
the other it is impossible to say that it 
thereby acted illegally or irregularly, and 
my view would have been precisely the 
same ifthe Court had decided the other 
way. 

It has been attempted to be shown that 
the provisions of O. XXI, r. ¥0, have been 
violated because ths lower Appellate Oourt 
has not set aside ths sale. Order XXI, r. 90, 
provides;— 
~“Where any im noveable Property has 
been sold in execution of a decree, the 
decree-holder, or any person entitled toshare 


or fraud in publishing or conducting 
it." 

The rule does not deprive the Court of its 
discretion in deciding each particular case 
according to the circumstances which 
appear therein. I do not think it necessary 
to referin any detail to the cases which 
have been quoted by the learned Pleader for 
the applicant im which the various High 
Courts have interfered in revision under 
8.115 with the orders of the lower Courts 
which were held to have been passedin the 
exercise of their jurisdiction illegally or 
with material irregularity. Each case must 
be decided on its own facts and I have not 
the slightest hesitation in ‘holding that in 
the present case the lower Appellate Court 
has not acted either illegally or with 
material irregularity and the matter bsing 


4 


(6) 26 B, 543; 4 Bom. L. R, 249, 
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clearly one within its jurisdiction there can 
be no interference by this Courtin revision 
under s. 115 of the Civil Procedure Code. It 
may be thatthe judgment-debtor has been 
put toloss on account of -the fraud of the 
decree-holder. That would beno justifica- 
tion for interference by ‘this Court or 
for me to assume jurisdiction which in 
the circumstances of the case I do not 
possess. The result, therefore, is that the 
application fails and must be dismissed 
with costs. , 
A. Rule discharged. 


BOMBAY HIGH COURT. 
ORIMINAL Rererence No. 155 or 1928. 
November 5, 1928. . 
Present:—Mr. Justice Madgavkar an 
Mr. Justice Baker. i 


EMPEROR— PETITIONER 
versus 

AMANAT KADAR—ObppositE Party. 

Criminal Procedure Code (Act V of 1898), ss. 258, 
408—Complainant absent—Discharge of accused— 
Second complaint on same facts, competency of—Plea 
of autrefois acquit. 

Discharge of the accused on account of the absence 
of the complainant and his Pleader on the appointed 
day of hearing does not operate as a bar to the 
institution of a second complaint against the accused 
on the same facts The plea of autrefois acquit 
has no application to such a case. 

Oriminal -reference made by the District 
Magistrate Hast Khandesh. 

JUDGMENT .—This is a reference by 


the District Magistrate, Hast Khandesh, in- 


viting us to set aside the proceedings in a- 


second complaint of which the Magistrate 
took cognizance after he had discharged 
the same accused in the first complaint by 
the same complainant on the same facts 
and in respect of the same alleged offence. 
The District Magistrate thought that by 
this action of the Magisfrate in taking 


cognizance of the second complaint, he had . 


arrogated to himself the functions of the 
District Magistrate or Sessions Judge, and 
though there was no express prohibition 
in the Criminal Procedure Code against a 
Magistrate accepting a second complaint 
after hehad passedan order of discharge 
the whole intention of the law must be 


held to beagainste such a procedure, and ` 


that there were no decisions of the Bombay 
High Court on the point. | 

The learned District Magistrate is mis- 
taken. The defence of autrefois acquit has 
no application to the case of a discharge 
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and it has been held by this Court in Queen: 
Empress v. Bapuda (1) that a discharge not, 
operating as an acquittal leaves the matter 
at large for all purposes of judicial inquiry 
and there is jurisdiction still vested in all 
Magistrates including the one who made 
the previous inquiry. And while the Magis- 
trate must exercise due judicial discretion, 
there is nothing in law to prevent him 
from inquiring again into the case. To 
the same effect is the decision in In re 
Mahadev Laxman Satardekar (2). The 
same view is taken by the other High” 
Courts: Mir Ahmad Hossein v. Mahomed 
Askari (3), Emperor v. Chinna Kaliappa 


. Goundan (4) and Ram Bharos v, Baban (5). 


On the factsof this particular case, it ap- 
pears that in the first complaint the order 
of discharge was passed merely because the 
complainant and his Pleader were absent at 
the appointed hour. The second complaint 
was filed on the following day. Thelearn- 
ed Magistrate, therefore, exercised due dis- 


. eretion in proceeding to inquire into the 


merits after presentation of the second 
eomplaint. 

For these reasons we reject the reference 
and decline to interfere: The record and 
proceedings should be returned to the try- 
ing Magistrate to proceed in accordance 
with the law. i 

A, - Order accordingly. 

(1) Rat. Unrep. Cr. O. 350. 

(2) 87 Ind, Cas. 527; 27 Bom. L. R. 352; A. I. R. 
1925 Bom. 258; 26 Cr. L. J. 991. 

(3) 29 O. 726; 6 C, W. N. 633 (F. B). 

(4) 29 M. 120; 16 M. L. J. 79; 1 M. L. T. 31; 3 
Or. L. J. 274. 

(5) 22 Ind. Cas, 734; 36 A. 129; 19 A. L. J. 106; 
15 Cr. L. J. 158. j - 
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. Justice Baker. | 
EMPER OR— Posgcutor 

^ versus 

THAVARMAL, RUPCHAND —A' cosgD. 

Bombay Prevention of Gambling Act (IV of 1887), 
s. 6—'Special search warrant,’ essentials of—Misdes- 
cription, effect of— Book recording wagering trans- 
actions, whether ‘instrument of gaming — American 
Futures’, 'Kacha Khandi' and ‘Teji mandi’, nature of 


—Contract Act (IX of 1872), s. 283—W agering con- 
tracts. 


A search warrant issued under s.6 of the Bombay 
Prevention of Gambling Act must describe the place 


“989. 


intended to be searched with great clearness and 
freedom from ambiguity. But a mere inaccuracy 
gf description which is not so material or substantial 
as to mislead a stranger, if he were to go to the 
locality and attempt to find the place with the help 
ofthe warrant will not vitiate the warrant. [p.251, 
cols. 1 & 2.] : : . i ] 
The expression ‘special warrant’ in the said section 
has reference only to the limitation as regards the 
person or persons who would be competent to 
execute it, and a warrant does not cease to be a 
special warrant merely because it is intended to 
apply to a large number of tenements and persons. 


(p. 254, col. 2.] i We 
A book used for the purpose of registering or 
recording any gaming transaction is an "instrument 
‘of gaming’ within the meaning of the Bombay Pre- 
vention of Gambling Aot. |p. 259, col. 1.] 
Emperor v. Chaganall Jiwraj (6), Emperor v. La- 
khamsi (7) and Manilal Mangalj v. Emperor (8), 


referred to. : 
The transactions in what are known in the Bombay 


Market as American Futures are ordinarily wagering 
transactions. [p. 256, col. 2] | 

Sassoon v. Takersey (9), distinguished. 

[Nature of business in ‘American Futures’ and 
‘kaçha khandi and ‘teji mandi transactions dis- 


cussed.], T 
` Oriminal appeal against an order of 


acquittal passed by the Acting Ohief Presi- 
dency Magistrate, Borhbay. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Messrs. H. C. Coyajee, G. N. Thakor, 
Kapadia, M, N. Chhatrapati and V. N. 
Chatrapati, for the Accused. 

JUDGMENT. 

Mirza, J.—'This is an appeal by 
the Government of Bombay from an 
acquittal of the accused by the Ohief 
Presidency Magistrate, Bombay, on a charge 
of keeping acommon gaming house under 
8. 4 (a) of the Bombay “Prevention of 
Gambling Act, IV of 1887. : . . 

The main points for consideration in 
this appeal are:— 

(1) Arietber the warrant under which 
the accused was arrested was legal ; 

(2) whether the articles seized from 
the accused's room were instruments of 
gaming ; and f 

(3) whether the business the accused 
was conducting in the place raided was 
gaming. | 

The learned Magistrate has found that 
the warrant of arrest was illegal and that 
the business in which the accused was 
engaged was not of a wagering nature. 
It can also be gathered from the judg- 
ment that the Magistrate was of opinion 
that the prosecution had tailed to prove 
that any ef the books or articles seized 


from the aecused's room or person were in- 


struments of gaming. . 


The objection taken on behalf of- the 
accused to the warrant is thatit is vague 


EMPEROR Y, THAVABMAL RUPOHAND, 


116 I, 0.1929. 


as regards the localization of the gaming, 
that there is no sketch or plan annexed 
to the warrant, and that the Municipal 
number ofthe accused's tenement is not 
inserted in the description of the place 
8et out in the warrant. It is also con- 
tended on behalf of the accused that the 
three buildings to which the warrant re- 
fers are not properly described. The 
Magistrate is of opinion that there cannot 
be any doubt that the warrant does specify 
with sufficient details the open space re- 
ferred toin the warrants, but- holds that 
the warrant in this caseis in the nature 
of a general warrant and hence bad in 
law. He holds that the warrant does not 
contain a proper description of the houses 
or the rooms which were to be raided, 
The description contained in the warrant: 
according to the Magistrate is both er- 
roneous and vague. The description in the 
warrant to which exception is taken is ag 
follews :— > 


“A certain place situate at New Satta 
Gully off Sheikh Memon Street in the 
open space partially covered by a tarpaulin 
which is bounded by the. three chawls 
known as Motishaw, Narsidas Jeykisandas 
and Dwarkadas Jeykisandas chawls and: 
also the otlas and rooms on the ground-' 
flours of the said three chawls which open 
on to the said open space.” : 

The evidence shows that the private - 
gully by which the chawls in question 
are approached has acquired the name in 
the locality of ‘the New Satta Gully’. It: 
is in close proximity to what was known 
as ‘the Satta Gully’ where business ofa- 
highly speculative, if not gambling, nature 
was originally being carried on. Since 
the new business came to be established 
in the present loeality, the approach to 
these business premises has come popu- 
larly to be known as ‘the New Satta Gully’,. 
to distinguish it from the original Satta. 
Gully which is now known as. ‘the Old. 
Satta Gully’. Although the public are, 


"using the ‘New Satta Gully’ it is doubtful 


whether they have yet acquired a right. 
of way over it by user. The Bombay. 


Municipality does not claim it as a publie .~ 


road but the Municipal officials for their. 
own guidance have marked it in their. 
private books as the 'New Satta Gully’. - 
The evidence also establishes that the 
main approach to the ‘New Satta Gully’: 
is from Sheikh Memon Street. The evi- 
dence also shows that at the time of the 
raid and sometime prior thereto there was: 
a. tarpaulin which partially covered a- 
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“certain open space bounded by three 
chawls in this locality. According to. 
Newland’s plan the whole property is 
known as Motishaw’s chawl. Motishaw 
apparently was the original owner of this 
property, The property has since passed 
‘through different hands and consists now 
of eleven chawls, five on one side of the 
open space or ‘New Satta Gully’ and six 
on the other side. The whole property 

. "was recently owned by one Jeykisandas. 
Since his death, by a consent decree in 
1915 in a suit in this Court, the property 
has been divided between his two sons 
Narsidas Jeykisandas | and  Dwarkadas 
Jeykisandas. The five chawls on one side 
of the open space or ‘New Satta Gully’ 
are allotted to Narsidas and the six cháwls 
on the’ other side to Dwarkadas. . By the 
terms of the consent decree Narsidas and 
Dwarkadas and their respective tenants 


are given the right to use the open space . 


or gully. The evidence, however, does 
not satisfactorily establish that the chawl 
described in the warrant as Motishaw's 
chawl refers to a chawl exclusively known 
by that name. According to the evidence 
-~ that description might very well apply to 
any of the eleven chawls situated in the 
locality. The evidence does not, show 
that the other two chawls referred to in 
the warrant as Narsidas Jeykisandas 
^.. ehawl ‘and Dwarkadas J ey kisandas chawl 
are known respectively by those names. 
According to the evidence these two 
chawls would each be known as Motishaw's 
chawl ab much as any of the eleven 
chawls in the locality: The particular 
nomenclature adopted by the warrant in 
respect of the three. chawls seems, no 
; doubt, to be incorrect and may be said 
fo amount to a misdescription. They are, 
- . hewever, in my opinion sufficiently identifi- 
ed by reference to the further description 


that the otlas and rooms on the ground- . 


flocrs of the said three’ chawls open on 
the said open space. whieh is partially 
-covered by a tarpaulin. This description 
ean apply only to certain three chawls 
out of. the eleven and not to any of the 
remaining eight. li is further clear from 
the evidence that since July 1925 -the 


Shri Mahajan Association had established : 


its office on the second floor of one of 
these three chawls and had enlisted à 
large number. of °members who were doing 
business under its auspices in what is 
known as kacha khandi. For the _ purposes’ 


of that business the Mahajan had utilized: 
fhe otla on the ground-floor ‘of ‘its offica ', 
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to time, It 
also regarded the open space in front of 
its office as the building compound where 


it would be permissible for its members 


to transact: business ‘in kacha khandi. 


‘Owing to these new activities a number 


of brokers and merchants had rented office- 


‘rooms on the ground-floors of three out 


of the eleven chawls and business in 
kacha khandi was being openly transacted 
in these rooms as well as in:the open . 
space roughly bounded by the three chawls, 
It is clear from these circumstances that 
the tarpaulin was put up on the open 
space in order to protect from the sun 
merchants, .and 
members of the public who resorted to 
the place to transact business. The learned 
Magistrate was of opinion that the partial 
covering of the-open space by a tarpaulin 
was not of much importance as it had 
since been removed. I do not agree with 
that expression of opinion: as in my 
judgment. what we are primarily concerned 
with in this case is, to ascertain how the 
property looked at the time of the raid 


-and some time prior thereto and not what 


changes it has since undergone. 


Mr. Coyajee has relied on this point 
upon an. additional: circumstance. It . 
appears that within the area’ covered by 
the warrant there are a pan or betelnut 
shop and an oldcloth shop. The Police 
Officers did not raid the pan shop but they 
raided the cloth shop-and arrested certain 
persons and seized certain articles there. . 
Later on they released these persons and 
returned the articles to them. Mr. Coyajee 
contends thata warrant which is so general 
as to include in its purview the betelnut ' 
and cloth shops must be regarded as a 
generaland vague warrant. s 


. Section.6 of the Bombay Prevention of 
Gambling Act empowers the Commissioner 
of Police in the Oity of Bombay on 
complying with certain conditions to give 
authority by special warrant under his hand 
to any Inspector or other superior officer 
of Police of not less rank than a. Ohief 
Oonstable:— dM | 

“(a) to enter,...by night or by day, and 
by force, if necessary, any such, house; 
room or place, [as described in the warrant], 


:*(b) to take into custody and bring before 
a Magistrate all persons whom he finds 
therein, whether they are then-actually gam- - 
ing ornot,and ` f E 
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"(c) to seize all instruments of gaming, 
and all moneys and securities for money 
and articles of value reasonably suspected 
to have been used or intended to be used 
for the purpose of gaming, which are 
found therein, and ` 

“(d) to search all parts of the house, 
room or place, which he shall have so 
entered, when he shall have reason to 
believe that any instruments of gaming 
are concealed therein, and also the persons 
of those whom he shall so find. therein or 
take into custody, and to seize and to 
take possession of all instruments of gaming 
found upon such search.” 
" The powers given under this section are 
very wide and are apt seriously to interfere 
with the liberty and property of ‘the sub- 
ject.. This section should be strictly con- 
strued and the conditions required for 
its coming intooperation should be strictly 
complied with. In describing the place 
in the warrant it is necessary that there 
should he great accuracy and freedom from 
ambiguity. In Emperor v. Abasbhai Abdul 
Hussain (1) à Division Bench of this Court 
has held that the question of the legality of 
the warrant issued under the provisions 


of s.6 of the Gambling Act is in the 


nature of a preliminary objection. In 
that. cise the warrant referred only to 


house No. 486 Badhwar Peth, Poona City, 
when the house. actually searched was. 


not 486, but 484, and on that description 
the Court held theawarrant to be illegal, 
That case, however, in my opinion, can 
be distinguished from the present. 

The warrant in that case gave no other 
' description of the property as there was 
in Emperor v. Krishna Rutna Dalvi (2) 
or in Emperor v. Jhunni (3). In the case 
before us the warrant does not give a 
description of the place which would 
identify it with some place other than 
the place which was actually raided. 

In considering whether the place mention- 
ed in the warrant is sufficiently identified 
we cannot overlook the fact that the 
place was being put to a particular use, 
namely, of carrying on the business of 
kucha khandi. Halsbury in his Laws 
of England, Vol. XV, in the article on 
Gaming and Wagering’, para. 599 states: 
~ “The ‘place’ and” the ‘use’ to which it 
is put are conceptions very elosely con- 
nécted, for the localisation of the business 


(1) 93 Ind. Cas. 967; 28 Bom. L. R. 272; A. I R. 
1926 Bom.195; 27 Cr.L.J. 503; 50 B. 344, 

(2) 6 Bom. L. R. 52; 1 Cr. L. J. 5. 

(3) 2 Or. L. J. 243; A. W. N. (1905) 105, 
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of betting underlies them both. Once it 
is established that a business of betting 
is carried on, if then it is found that the 
business is localised so that people may 
fairly besaid to resort to the place 
where it is carried on, Lhe place is suffici- 
ently defined. (See Powell v. Kempton 
Park Racecourse Co. (4)] And as the 
‘localisation’. is brought about by the kind 
of use to which the placé is put, ite 
presence is a question of fact”, [See Brown 
v. Patch (5) ] i 

It is clear from the evidence that this 
place comprising the open space partially 
covered with a tarpaulin, the otlas and the 
rooms on the ground floors of the three 
chawls opening on.into the open space. 
were all being used substantially as one 
place for the purpose of kacha -khandt 
business. Thé cloth shop and pan shop 
included in the area would not, in my 
Opinion, materially alter the general char- 
acter of the place as one where kacha 
khandt business was being carried on; 
Although the description of the three 
chawls appears to be inaccurate in some 
particulars, it is clear from the rest of 


-the description contained in the warrant 


that the inaccuracy is not so material or 
substantial as to mislead a stranger if one 
were to go tothelocality and attempt to 
fnd the place intended to be raided, 
with the help of the warrant. The . 
inaccuracy does not, in my opinion, : 
amount to more than a misdescription and 
is not of a nature to vitiate the warrant. 
The learned Magistrate is of opinion that 
the ‘special warrant referred to in s. 6 of the 
Gambling Act has reference, in addition to 
its being addressed to a particular.officer or 
officers, to a particular house or a particular 
Owner or occupier of that house. The 
contained 
in s. 6in his opinion, have reference to 
a particular houge, room or place, or to 
houses, rooms or.places if they are owned. 
by one and the same person and are 
used for a cémmon purpose. There is 
nothing in the section which, in my 
judgment, would restrict its operation to. 
the class of cases set out by the Magistrate.. 
Houses, rooms or places, in my opinion, 
should be taken broadly. as meaning 
houses, rooms or places apart from the: 
more restricted notion of a tenement. If 


- . 

(4) (1899) A. C. 143; 68 L. J. Q. B. 392; 63 J. P. 
260; 47 W.R, 585; 80 L, T. 538; 15 T. L. R. 266; 19 
Cox ©. OQ. 265. 5 : 
(5) (1899) 1 Q. B. 892; 68 L J. Q. B. 588; 63 J, P, 
421; 47 W. R. 623; 80 L, T, 716; 15 T. L. R. 812, > 
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the houses, rooms or places have substan- 
tially been utilized for the common pur- 
pose of gambling it. would not matter, 
in my judgment, if the houses, rooms or 
places comprised more than one tenement. 
I am unable to agree with. the leatned 
Magistrate's opinion that if the warrant 
comprised more than one tenement it 
would be a general and not a special 
warrant unless all the tenements were 
held by one and the same person who 
used them for the common purpose of 
gaming. The term “special warrant,” in 
my opinion, has reference only to the 
‘limitation as regards the person or persons 
who would be competent to execute it. 
The special warrant when issued authorises 
the officer or officers named therein to do 
all the things that are detailed in the 
warrant. The warrant issued under s. 9s of 
the Code of Criminal Procedure is not a 
special warrant as it can be endorsed 
over to any other Police Officer of similar 
rank, In the case of a special warrant 
the only person who can execute the 
warrant is the officer whois named in the 
warrant. The warrantin thiscase, in my 
judgment, did not cease to be a special 
warrant because it applied at the same 
time to a large number of tenements 
and the persons. The common purpose 


for which the tenements were, held 
was to transact kacha khandi business 
in them within a particular area 


and as the warrant applies substantially 
to this area which for practical purposes 
may be regarded as.a market for kacha 
khhandi transactions, it does not, in my 
_opinion, suffer from the infirmity of 
being general, indefinite or vague, ` 
Disagreeing with the learned Magistrate's 
view,'I hold that the warrant 
the Deputy Commissioner of Police and 
executed by thé officers mentioned therein 
was a legal warrant under s, 6 of the 
Gambling Act. 
With regard to the second point, whether 
the articles found in the accused’s room 


were instruments of gaming, the point is. 


not free from difficulty. Reliance is placed 
by the prosecution in this connection, on 
the three account . books seized from the 
, accused’s room; (l)a book containing ap- 
parently a record of transactions in 
American Futures; (2) a book containing à 
record of transactions in kacha  khamdi; 
and (3) a book containing a record of 
teji mandi transactions entered into by 
the witness Akbarbhai. By the Gambling 


Act as since amended “ingtrumenta of gam- 
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ing” inculde "any docüient used as a 
register or record or evidence of any gam- 
ing.” If it can be shown, therefore, that 
any of the above books was used for the 
purpose of registering or recording any 
gaming transaction it.would fall within 
the definition of "instruments of gaming. 


- This would appear to imply that the trans- 


actions recorded in the books must be 
shown .to be gaming transactions before 
the: books can be relied upon as “in- 
struments of gaming ". In Emperor 
v. Chaganlal Jiwraj(6) a Division Bench 
of this Court -has held that a person 
keeping for his profit a place where brokers 
and others carry on Jota business, t. e., 
wagering from day to day on the total sale 
of cotton bales in Liverpool, and where 
the wagering books are kept or used, was 
guilty of keeping a comnfon gaming house. 
To the same effect is the ruling in Emperor 
v, Lakhamsi (7) where it was held that a 
singlepage of paper used for registering 
wagers isan instrument of gaming within 
the meaning of s. 3 of the Bombay Preven- 
tion-of Gambling Act, 1887. In Manilal 
Mangalji v. Emperor (8) a Division Bench 
of this Court has held that a book used for 
recording entries of the debts made by those 
frequenting a place is aninstrument of 
gaming. 

The first book relied on by the prosecu- 
tion appears from its contents to be are- 

ister or record of transactions in American 

utures. According tothe witness Dady 
Mehta, atransaction in American Futures 
is a gamble in the rise or fallof the price 
of American cotton in New York. This, he, 
says, is determined every day on the re- 
ceipt of the closing rate of. American cotton 
which is generally received in Bombay at 


about2a M. The business according to`” 


him is closed for the day and is not carried 
over, The transaction is also known ac-' 
cording to this witness as Jotta Patia which 
is a place where they do this class of wager- 
ing business, The unit in this gambling is 
100 pice. Aman can take any number 
of units. Mr. Dady Mehta gave it as his 
opinion that the entriesshown to him from 
this book were a register of transactions in 
American Futures. In cross-exawination 
Mr. Dady Mehta was unable to explain how 
certainitems in this book were arrived at. 
The Government Pleader took us through 


(6) 6 Bom. L, R. 249; 1 Or. Lid. 959. * 
(7) 6 Bom. L. R. 1091; 29 B. 264; 1 Cr. L.J. 
1074. 
(8) 31 Ind. Cas. 1003; 17. Bom. L. R. 1080; 16 Cr, 
L, J, 821; 40 B. 263. 
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from this book including those which. Mr. 
Mehta was unable to explain in the lower 
Court.and showed that the items could be 
explained by the application of the rules 


relating to American Futures as deposed . 


to by Mr. Dady Mehta: 
. The matter of these entries was particular- 


ly within the knowledge of the accused,’ 


Section 106 of the Indian Evidence Aet re- 
quires that when any fact is especially with- 
in the knowledge of any person, the burden 


of proving that factshould be upon him.’ 
The accused has given no explanation of. 


the entries appearing in this book either 
in his written statement or in the evidence 
of the witnesses hecalled. Mr. Coyajee, on 
his behalf, has not been able to show in 
what particular the explanation given by 
the Government Pleader can be said to be 
erroneous. He contends that it was for the 
prosecution expert witness Dady Mehta to 
have given such explanation and as he has 
failed to do so, his evidence on the subject 
should be totally disregarded. The entries 
having been exhibited and the evidence of 


the expert’ having shown that a certain’ 


: general rule is applicable to transactions in 


- -found accused engaged 


American Futures, it is open, in my opin- 
ion, for the Court to consider whether’ the 
exhibit on the face of it bears out what the 
witness had stated about it in his evidence. 


‘Tam satisfied from the internal evidence 


afforded by this book that it contains a re- 
gister of transactions in American Futures, 


Inspector Wagle in his evidence has stated. 


that when he raided ithe’ accused’s: 
room he, saw the ‘accused transact- 
.ing , business in American Futures 


and in kacha khandi. This witness has 
not favourably impressed the Magistrate 
who calls him over-zealous and with regard 


.to some ofhis answersthat he talks sheer 


non-sense and naturally does not under- 


stand what he says. Supported as his evi-. 


dence on this point is by the finding of a 
book which prima facie contains & record of 
transactions in American Futures, I would 


“not be inclined to disbelieve his evidence 


that when he raided the accused’s room he 
in transacting 
business in-American Futures. The .busi- 
ness in Amercian Futures has come to have 
a well-known meaning in business circles, 
According to Mr.Dady M&hta there aretwo 
ways of dealing in Amercian Futures. The 
first is. known as.business in Kacha, Ameri- 


.can which is. to buy or sell American. 


Futures. This business, when it was being 


‘done in Bombay in the past, used tc ‘coms~ 
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mence ona Saturday and was automatical- 

ly cut on the Saturday following on the 

basis of the last closing rates wired from 

New York, No delivery of cotton was given, 

taken or contemplated. In 1918 or 1919 

the operators in this business put a stop to 

it, That was due to delay in getting. out 

cables from America owing presumably 

to war conditions. According to Mr. Mehta 

this Kacha American Futures was precursor ` 
of the kacha khandi transactions taken up 
by Shri Mahajan Association in 1925. The 
second form of business in American 
Futures, according to Mr. Dady Mehta, con- 
sisted in gambling on the prices of Ameri- 
cancottonin New York cabled out from 
day today. The business was. closed or 
cut every day and was not carried over, 

The learned Magistrate has referred to . 
the case of Sassoon v. Takersey (9) as laying 
down that dealings in American Futures 
are not necessarily agreements by way of 
wager. The facts- inthat case show that. 
instructions were given to Sassoon & Co., 
to purchase American cotton which `they 
did in pursuance of their instructions. At 
all material times Sassoon & Co, were ` 
carrying on business in partnership as mer-" 
chants and bankers in Bombay, . Liverpool 
and elsewhere. The evidence showed also. 
that thecontracts were in the ordinary form, . 
that under such contracts delivery. was. 
ordinarily-demanded and given, that the.” 
purchases made were ordinary. purchases 
for future delivery, and that they were, 
made. under contracts in the ordinary. - 
form for future delivery in the form in 
which cotton is ordinarily bought and sold. 
for future delivery and in the form in 
which delivery is demanded and given. 
Under the contracts in that case no deli- 
very was made to the defendant, but 
that was because the cotton was sold by . 
reason of the defendant's failure to deposit - 
cover for the deficiency in price. The 
transactions to which that case refers 
are in my*opinion, very different, . 
from the transactions commonly known 
in this country as American Futures 
which are as described by the witness . 
Dady Mehta and as they appear in the 
accused’s book, I do not agree with the, 
learned Magistrate that the. decision in. 
Sassoon v. T'alcersey (9) would cover transac-' . 
tions of the kind disclosed by the accused’s - 
account book. The burden of proof to., 
show that the ‘account book did not bear. 
the interpretation which,.on the face of. 
- it, it .seems tò invite was -clearly:on the,. 

(8) 28 B, 616; 6 Bom, LR. 821, l = 
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accused, and, in the absence of any 
explanation from him or on his behalf 
to rebut the presumption which naturally 
arises, I must hold that this book falls 
within the definition of an instrument 
of gaming. 

With regard to the book containing a 
register of kacha khandi transactions, 
the explanation given by thə accused is 
that kacha kandi transactions constitute 
8 legitimate business and are practically on 
the same footing as the transactions carried 
on by the East India Ootton Association 
by means of forward contracts commonly 
known as “Hedge” contracts. The differ- 
ences between the two forms of transac- 
tions according to the accused are: (1)8 
difference in the unit for business, and 
(2) a difference in the amount and 
manner of brokerage. In a forward 
contract of the East India Ootton Associa- 
tion the minimum unit for business is 
one-hundred bales; under the rules of 
the Mahajan Association the minimum is 
five bales, Under the Fast India Cotton 
Association Rules, brokers are permitted 
to charge maximum brokerage at the rate 
of annas eight per cent. on the total price 
realised by the bales. This brokerage once 
charged covers the transaction until it 
is finally closed on the due date or by 
means of across-contract before due date. 
No fresh brokerage becomes claimable if 
the contract is carried forward from one set- 
tlement day to another until the due date 
of delivery. Under the rules of the 
Mahejan Association the maximum broker- 
age allowed is two annas per each bale 
and has no reference to the value realised. 
According to the accused the contracts are 
capable of being carried forward from 
week to week, but each time such forward 
transaction takes place the constituent 
has to pay fresh brokerage as if it were 
a.new transaction. The accused 
upon certain resolutions of the Mahajan 
Association passed both before and 
subsequent to the date*of the raid, and 
certain deliveries given -and taken 
subsequent to the date-of the raid. In 
my opinion what happened after the 
raid would be irrelevant except in so far 
as it might throw light on the situation 
as itexisted at the time of the raid and 
prior thereto. 

The Mahajan, Association was formed on 
June 25. 1925. Its Memorandum of Associa- 
tion is dated July 17, 1925, and it com- 
menced work on July 22, 1825. From the 
exhibits put in, it appears that they 
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quoted from day to day the rates for 
Broach Old Ootton of July-August 1925 
delivery. They were unable, however, 
to produce evidence from their market 
of any delivery givenor taken of Broach Old 
Cotton of July-August delivery. On 
August 15,1925, the Mahajan Association 
purported to open an Arbitration Oommit- 
tee to decide disputes arising from 
souda transactions. This would seem to 
indicate that they at this date contemplated 
that there might be genuine transactions 
with regard to which a committee of 
arbitrators might be required to arbitrate. - 
On October 24, 1925, a Defaulting Com- 
mittee was appointed and on October 27, 
1925,a Parakh Committee or Surveying 
Committee was appointed. This again 
would seem to indicate that the intention 
of the Mahajan Association was to do 
genuine business, But they have not 
adduced evidence of any genuine business 
dispute which these Committees were at 
any time called upon to adjust. On 
November 27, 1925, it is alleged that a 
muccadam was appointed. The evidence 
on the point, however, does not appear 
to be of a convincing nature and the 
letter relied upon is cne about which 
come doubt may be entertained. 

The term- kachi appearing in kacht 
khandi is in contrast with the term pakki 
appearing in pakki khandi, According to 
the learned Magistrate the only difference 
between the two isthat in kachi khandt 
the minimum unit for forward business 
is five bales and in pakki khandi itia 
one hundred bales, This, however, does 
not seemto be the essential difference 
between the two. The fixing of the 
minimum unit is a matter of convention 
and may be changed from time to time, 
although there is no evidence that it has 
been co changed in the past, by the 
rule of the East India Cotton Associa- 
tion as by the rules of the Mahajan Associa- 
tión. If the purpose were to gamble, 4. e., 
receive or pay differences only without 
contemplating delivery of cotton under any 
circumstances, a system which places the 
minimum of the transaction at five bales 
would appeal to alarger class of individuals, 
particularly the lower middle and poorer 
classes, than a system which puts its mini- 
mum at a hugdred bales. The difference 
to be paidor received would naturally be 
greater if the number of bales is larger. 
The literal meaning of the term pakki or 
pakka is ripe or fully developed, and that 
of kachi or kacha unripe or imperfect, 
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Generally speaking, when dealing with 
certain measurements we find that a pakka 
seer is fuller than a kacha seer, The dis- 
tinction, in my opinion, seems to turn on 
the fact that a kacha khandi consists of one 
bale and a pakka khandi of two bales. When 
the object is only to gamble it would facili- 
tate calculation if the 
were of a kacha khandi which is equivalent 
to one bale and not a pakka khandi which is 
equivalent to two bales. The rules of the 
Mahajan Association and the evidence in 
the case, abundantly establish that what was 
contemplated inthekacha khandi transaction 
was the cutting of the transaction itself 
every Saturday and paying or receivin g 
differences as the case might be. No provi- 
sion was made in the rule of the Mahajan 
Association as they stood prior to January 
21, 1926, for the earryipg forward of any of 
the transactions from one settlement day to 
another. The analogy between the 
"Hedge" forward contract ‘of the East 

India Cotton Association and the kacha 
khandi transaction, though at first sight it 
may seem to apply is, as a matter of fact, 
illusory. Ina“ Hedge" contract, no doubt, 
sometimes there need not be a written con- 
tract or kabala; in the kacha khandi trans- 
actions, as they were being carried on, there 
` never was a written contract or kabala, 
There was a memorandum or entry only in 
the books of the broker or merchant. Such 
a mode of transacting business might be 
ermissible when the business is between a 
broker and a broker, or as in the case of the 
East India Cotton Association “ Hed ge" con- 
iracts when they are entered into as a cover 
for already pending business, but in dealing 
with members of the public in respect of busi- 
ness which in no sense could be regarded as 
cover for pending business one would under 
normal conditions expect a written contract 
or kabala. Under the East India Cotton Asg- 
sociation Rules, badia or transactions which 
are carried forward from settlement day to 
settlement day until the vaida date are pro- 
vided for, and even in “Hedge” contracts 
the liability to give or take delivery is not 
altogether-eliminated. The settlement days 
of the Hast India Cotton Association are less 
frequent than those of the Mahajan Associa- 
tion. Broadly speaking, they are on two 
days in a month. The settlement is intend- 
ed to be for the protection of the brokers 
and intermediate parties and ¢or regulating 
and controlling the transactions periodical- 
ly before thé due date. It dogs not follow 
from that system that a transaction which 
has been entered into is cut or closed ac- 
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cording to the prevailing rate in the market 
on the settlement day next following. In 
case of default in payment of difference the 
transactions may be so closed. But what 
seems to be in contemplation is that under. 
normal conditionssthe transaction would be ' 
carried forward from one settlement day to 
another until the due date of delivery, and 
in the meanwhile the account would be kept 
clear by paying or receiving differences on 
the intervening settlement days according 
to the then prevailing rates. Under the 
rules of the Mahajan Association, the trans- 
action itself would be automatically closed 
according to the rate prevailing on the 
Saturday following the transaction. Such 
a mode of doing business in cotton lends 
support to the statement màde by Mr. Dady 
Mehta that the kacha khandi business done 
under the auspices of the Mahajan Associa- 


.tion was only a revival of the old mode of 


gambling in -American Futures, There 
appears to be a close analogy between 
kacha khandi and kacha Americans. The 
old business of American Futures popularly 
known as kacha Americans commenced on 
a Saturday and was automatically closed on 


the following Saturday. So is the Mahajan's 
"business of kacha khandi, 


No delivery was 
given, taken or contemplated, in kacha 
Americans, So it seems is the case in kacha 
khandi, There is force in Mr. Mehta's con- 
tention that in kacha khandi business there is 
only a contract as to rate but no {contract 
as to commodity. The very term kacha as 
applied to kacha khandi seems popularly to 
stand for a transaction in which no delivery 
is given, taken or contemplated, as was the 
notion in kacha Americans.’ Kacha Ameri- 
cans were not carried forward nor it would 
seem are kacha khandi transactions, at any 
rate, as they were entered into up to January 
21, 1926. š 

The term kacha as applied to cotton 
soudas, as the evidence in this case shows, 
has come to acquire a special Significance in 
the bazaar as meaning cotton soudas in 
which no delivew is given, taken or con- 
templated. The business of kacha Ameri- 
cans had made the public familiar with that 
notion: when gambling in kacha Ameri- 
cans ceased in 1918 or 1919 it was immediate- 
ly transferred to kacha khandi, When the 
Mahajan took up in 1925 the business of 
kacha khandi they knew very well that they 
were continuing the gambling business 
under its familiar name. The Mahajan's 
repeated profession that the business in 


: kacha khandi which they had taken in hand 


was genuine and intended to benefit the 
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producers and consumers of cotton was, 
as the evidence in the case shows, a 
mere pretence and camouflage at least'up 
to the date of theraid. ` f 
Begraj Gupta states that the kinds of 
business done in Bombay in cotton are 
(1) Pakka souda and (2) kacha souda: By 
pakka souda business he means a business 
where delivery is to be taken and given 
and the transactions are according to 
law. Pakka business, in his opinicn, is 
done only in the Marwadi Bazaar and 
at Sewri. By kacha souda he means 
soudas where the rates are cut and 
no delivery is given, taken or contemplated. 
This business, in his opinion, is done in 
Motishaw's chawl. He further states that 
in kacha khandi the unitisfive khandis. 
In pakka business, he says,- by khandi 
they mean two bales and in kacha business 
by khandi they mean one bale. The accus- 
ed's witness Ratilal admits that the business 
in kacha khandi was originally cut on every 


Saturday. The Mahajan Association rented 


a godowa from -February 3, 1926, after 
the raid; According to the accused’s 
witness Mohanlal, bye-laws for delivery 


were made on:March 13, 1926, The accused's: 


witnees Bishamberlal admits that the rate 
was fixed every Saturady and thetransaction 
would be closed every Saturday. He also 


admits-that if the transaction was to be. 


closed every Saturday there would be no 
question of taking orgiving delivery. He 


says “this was the nature of the business: 


up to a little time before the Police 


raid." Mohanlalfurther admits that before. 


January 21, 1926, the’ date of the raid, 
the Mahajan Association had no contract 
forms, and no resolution had been passed 
that they were to dealin Broach Cotton or 
for forward delivery only. KDE: 
The transactions entered in the kacha 
khandi book of the accused show on the 
face of them that they are settlements of 
balances in accordance with the rules 
and practice ofthe Mahajan Association 
prior to January 21, 1526) of cutting transac- 
tions every Saturday and paying or receiving 
differences’ only. It is clear that the 
transactions. of kacha khandi as they were 
being put through up to the date of the 
raid were gaming or wagering. A book 
which contains a register of sucn transac- 


tions, as the accused's book does, 
would necessarily be an instrumeat of 
gaming. | 


* With regard to Akbarbhai’s teji mandi 
transactions, the entries show that Rs. 4 
per bale were charged for teji mandi on, 
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fofiy bales and tlie rate of cotton was 
Rs, 60-8 leaving out the figure of hundreds. 
to the left as it is the practice, in these 
books to do. According to Akbarbhai's 
evidence he was charged Hs. 5 for brokerage 
which works out at annas 2 per bale. He paid, 
Rs: 80 for teji mandi and was asked bythe . 
accused tosee him on the following Monday. 
in order to ascertain and take away any: 
profits that might have accrued to him from 
the transaction. It is clear from the langu- 
age used by {the accused that he must 
have been aware at the time that Akbarbhai- 
transac- 
tion to cover him against any possible 
loss to be incurred by fluctuations in the 
rates of cotton pending the date of settlement 
or the date of delivery, but that his 
object was to gamble in the rise and 
fall of the cotton market and either to 
lose his deposit entirely if the market. 
remained firm and unchanged, to make, 
a profit if the fluctuation exceeded the 
margin of two for a rise and two for a 
fall, or to minimise his loss if the fluctua- 
tions remained within the prescribed 
limit. , 
In Manilal Dharamsi v. Allibhai Chagla 
(10) a Division Bench of thiss{Oourt, on a, 
reference from the Small Cause Oourt, 
has held that teji mandi contracts should, 
not be held to be wagers on account of. 
their apparent nature and characteristics, 
and that it is necessary in such contracts,: 
as in any other contracts, to prove the. 
common intention of the. parties as a 
question of fact. A teji mandi contract, 
although it is of a. highly speculative 
nature, may, under certain circumstances 
be regarded as a-legitimate business and, 
may act as an insurance against the, 
fluctuations of a constantly changing market 
like the market in Broach Cotton. In 
Jessiram Jagannath v. Tulsidas Damodhar 
(11) Beaman, J.,described a teji mandi 
contract as follows (pages 623 624*): 


. “The party selling the double option ia 
really. doing no more than backing the 
stability of the market against its possible 
fluctuation. The party buying the double. 
option is backing the fluctuations of the 
market against its stability and it is 
pretty obvious that where these are the 
only or the principal contracts between, 
e. 


(10) 68 Ind. Cas. 481; 21 Bom. L. R. 812; A. ILR 


1922 Bom. 408;.47 B. 263. 
(11) 16 Ind, Cas. 576; 37 B. 264 at p.272; 14 Bom, 


L.R. 611. a arene eee 
¥pages of 14 Bom. L.R—[E4] ^ a 
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the parties, there can be no real intention 
or desire to do genuine business. Thus the 
seller of adouble option for a future vaida 
takes a unit such asa bale of cotton or a bar 
to silver or a bag of rice at the price of the 
day, say Hs. 100, and sells the double option 
ab say Rs. 20 per unit. This means, as I 
understand teji mandi, that if by the 
settling day the market has either gone 
up or down more than ten points, the 
purchaser of the double option by electing 
to be buyer or seller according as the 
market has risen or fallen at due date 
will make profit to that extent out of 
the seller of the double option. If, 
for instance, on settling day the selling 
priceofthe unit is Rs. 88 or Hs. 112, the 
purchaser of the teji mandi by declaring 
himself a seller ora buyer would make a 
profit-of Rs. 2 per unit; while if the 
market neither rises nor falls morethan 
ten points either way, the purchaser of the 
teji mandi is a loser to the extent of the 
difference... Where, however, the Court is not 
concerned with the simple teji mandi but 
teji mandi ‘applied’ to thé ordinary forward 
contracts current,...the truenature of the 
double transaction becomes more difficult to 
analyse and understand. I expect, however, 
the real explanation is that teji mandi is not 
in reality applied at all to the subject- 
matter of a particular ‘forward contract 
but is merely entered into -by way of a 
side contract and hedge upon a part or 
whole of it,” 

: The teji mandi transaction of Akbarbhai 
had no reference to any forward previous 
transaction which -he had entered into 
through the accused or any other broker, 
According to the evidence, the ‘accused 
made noinguiry as to the position in life 
of Akbarbhai and whether he would be 
able tofulfil his engagementin case he 
exercised his-option to sell or purchase the 
forty bales ofcotton at the current rate 
of the Saturday settlement date. The 
evidence leads to one inference only that 
the accused clearly understood that 
Akbarbhai was staking Rs. 80, his loss 
being restricted to that amount and his 
profit depending upon the possible fluctua- 
tions in the Broach Cotton market between 
the date of his purchase and the settle- 
ment date. It is clear from the evidence 
that the transaction was putely a wager, 


and the book registering the transaction - 


would, therefore, come within the definition 
of an instrument of gaming. 

“It is contended by Mr. Coyajee that 
the accused acted as a broker, and what- 
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ever may have been the intention of his 
constituent it cannot be said that he 
participated in any common intention of 
gaming or wagering. From the accused's 
account book, Ex. 18 in the case, it 
appears that the accused did not act as 
an ordinary broker. Toa large extent he 
acted as a principal, He seems to have 
acted as a stake-holder forhis constituents 
and was interested in the transaction to 
the extent of making good either party's 
default to the other, In many of the 
transactions where he has not been able 
to find a constituent to enter into a cross- 
transaction in order to balance his liability 
he has appropriated the transactions to 
himself. The position the accused has 
occupied in these transactions, in my 
opinion, amountsto that of a stake-holder 


‘or a book-maker who after having received 


the stake or bet secures himself asfar as 
possible by taking a counter bet from 
another person. The main consideration 
for such cross transactions would be that 
the accused would make his commission 
and be immune from liability if the consti- 
tuents with whom he is dealing are on 
both sides solvent parties. 

In Doshi Talakshi v. Shah Ujansi Velsi 
(12) a Division Bench of our Coart has 
held that where the course of dealings 
was such that none of the contracts 
were ever completed except by payment 
of differences between the contract price 
and the market price on the vaida day, 
the transactions would bea mere gambl- 
ing for differences and the broker would 
not be entitled -to maintain asuit for his 
brokerage and any losses sustained by him. 


Mr. Coyajee has relied upon the case 
of Thacker v. Hardy (13) where the 
plaintiff who wasa broker was employed 
by the defendant to speculate for him 
upon the stock exchange: to the knowledge 
of the plaintiff the defendant did not 
intend to accept the stock bought for him, 
or to deliver the estcck sold for him, but 
expected that the plaintiff would so arrange 
matters that nothing but differences 
should be payable by him. The plaintiff 
accordingly entered into contraets on behalf 
of the defendant, upon which the plaintiff 
became personallyliable; and he sued the 
defendant for indemnity against the liabil- 
ity incurred by him and for commission 
as broker. The Court hÉld that the 


(12) 24 B. 227; 1 Bom. L. R. 786, 
(13) (1879) 4 Q. B. D. 685; 18 L. J. Q. B, 289; 30 
L. T, 595; 27 W. R, 108. — - 
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Plaintiff was entitled to (recover; for the 
employment of the plaintiff by the de- 
endant wa3 not against public policy, 
and wasnot illegal at common law, and, 
further, was not in the nature ofa gam- 
ing and wagering contract against the 
provisions of 8 & 9 Vic. c. 109, 8. 18. That 


case, in my opinion, turned upon the | 


cammon law of England as modified up 
to that time by the Statute 8 & 9 Vic. 
c. 109 to which. different considerations 
,would apply. . 

Having regard to the opinion I have 
formed on the two main points in this 
case with reference to the legality of the 
warrant and the seizing of the instru- 
ments of gaming, the accused would be 
rightly convicted on the presumption that 
arises under the Gambling Act. It is 
not necessary, therefore, to labour the 
remaining point, viz, whether the accused 
was actually gambling. So far a3 -the 
kacha khandi business was concerned the 
accused observed nosecrecy about it and 
from the conduct of the Mahajan Associa- 
tion and its members it appears that they 
openly challenged the Police to prove that 
what they were doing under the guise of 
the rules oftheir Association was illegal. 
If the evidence of Inspector Wagle is to be 
believed, the accused was also doing 


business in American Futures and 
in Ank  Faraek both of which 
are ordinarily gambling transac- 


tions. The evidence would seem abundant- 
ly tojustify a finding that the accused was 
gambling in kacha khandi. The acquittal 
of the accused by the Magistrate, in my 
opinion, is erroneous and should be set 
aside. As this. is the first case ofits kind 
in Bombay and gambling transactions in 
kacha khandi were tolerated for.a long time 
before this test case was brought, the 
punishment, in my opinion, should not be 
too severe. 


We set aside the Magistrate's order of 
acquittal, convict the accused .under s. 4 
(a) of the Bombay Prevention of Gambling 
Act, IV of 1887, and sentence him to pay a 
fine of Rs. 50 orina default undergo three 
weeks’ simple imprisonment. 


Baker, J.—This is an appeal by Gov- 
ernment against the acquittal of the accus- 
ed Thavarmal Rupchand on acharge under 
s. 4 (a) of the Bombay Prevention of Gambl- 
ing Act 1V of 1887. The accused was 
charged with keeping acommen gaming 
house and was acquitted by the Ohief 
Presidency Magistrate. This case, known 
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as the kacha khandi case, arose 88 fol- 


lows :— rp 

In July 1925, an Association called the, 
Mahajan Association having ‘its offices at 
Motishaw's chawl in the city of Bombay was, 
formed with the ostensible object of trading 
in cotton. un 

The formation of this Association was 
viewed with disfavour by the Hast India 
Cotton Association, which had been 
recognised by Government as the official 


body controlling the cotton trade. The 


Chairman of the East India Ootton 
Association, Sir Purshottamdas Thakurdas, 
wrote to Government that the Mahajan 
Association was merely an Association for 
gambling in cotton, and was not carrying 
on any legitimate business. 

Ultimately on January 21, 1926, Mo- 
tishaw's chawl was raided by the Police 
under a special warrant, and 327 persons, 
including the present accused, were arrest- 
ed for gambling. The accused Thavarmal 
and his Mehta were tried by the Chief 
Presidency Magistrate and acquitted, and 
Government have preferred -this appeal 
against the acquittal. 

The present case isa test case and has 
been argued for several days. Lee 

Two points arise for consideration : 

1. Whether the warrant is legal ? | 

9. Whether the transactions carried on 
‘by the accused fall within the purview 
of the Bombay Prevention of Gambling 
Act? 

The accused isa member of the Mahajan 
Association. Although the second point 
gives rise to many questions of law and 
fact, the real point is only whether the 
accused who isa broker was carrying on 
genuine business ultimately leading to 
actual delivery of cotton, or whether he 
was merely gambling in differences, no 
delivery being in contemplation. 

The learned Chief Presidency Magistrate 
was of opinion that the warrant was bad 
because it gave an erroneous:and vague 
description of the place to be searched and 
consequently no presumption could arise 
under s. 7 of the Act, < 

There are two plans on the record. The 
place in question consists of & number of 
chawls with an open, space between them, 
which at the material time was covered or 
partly covered with tarpaulins, situated in 
New Satta Gully off Sheikh Memon Street, 
Entering from Sheikh Memon Street five 
chawls on the right belong to Narsidas and 
six chawls on the left’ to Dwarkadas, the 
passage between being-used in common by 
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the owners. They are brothers and there 
was apartition between them in a High 
Court suit. 

, It is now admitted that the whole of these 
chawils are known. ag Motishaw's chawl. 
The offices of the Mahajan Association are 
situated on the first floor of one of the chawls 
belonging to Dwarkadas, The open space 
between the two blocks appears to have 
been used as a market, The ground floors 
of the chawls are let out separately as 
shops and offices, and are separately 
numbered. The room of the present accus- 
'ed is No. 14 of one of the blocks belonging 
io  Narsidas. The warrant which is af 
page 56 of the print defines the place to 
be searched as follows :— 

"A certsin place situate at New Satta 
Guily cff Sheikh Memon Street in the 
‘open space partially covered by a 
tarpaulin which is bounded by the three 
chawls known as  Motishaw, Narsidas 
Jeykisandas and Dwarkadas Jeykisandas 
chawls and also the otlas and rooms on the 
ground- floors of the said three chawls which 
‘open on to the said open space.” 

It is in evidence and is not disputed that 
‘the whole block of buildings is known as 
Motishaw's chawl. There is no ‘single 
chawl ‘known Motishaw’s chawl, or as 
Narsidas Jeykisandas and Dwarkadas chawl. 
On the other hand the learned Magistrate 
has found in his judgment (page 43 ofthe 
print) that atthe same time there cannot 
be any doubt that the warrant does specify 
with sufficient details to identify or locate 
the open space in question. 

He, however, holds that:— 

“The open space in question is not in the 
occupation of any one individual or firm. 
It is a common passage belonging to the 
two brothers Dwarkadas and Narsidas kept 
open for the benefit of all thcse who live 
in the surrounding chawls and to which the 
publie have free and unhindered access at 
any time in theday. Itis not intheoccupa- 
tion of any single individual or firm. The 
covering ofa part of it by tarpaulin was 
only accidental. It is not in existence now. 
Jt was put up probably to shield the public 
from rain and eun, There is nothing to 
show that it was ever in the use and 
occupation of any one.” 

He, therefore, holds that iteis a public 
street or thoroughfare within the meaning 
of &. 12 of the Act. 

Now, in the present case, we are not 
concerned with the open space because the 
accused was arrested and the alleged 
instruments of gaming were found in his 
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room which is No.14 on the ground-floor of 
a chawl belonging to Narsidas on the 

western side of the open space, nor is there 
any charga against him of gaming in this 
open space. But though the learned 
Magistrate is correct, strictly speaking, in 
saying that this space is open to the 
public (and the plan shows that access to 
old Satta Gully is obtained through this 
open space) I havenot the slightest doubt 
that this open space which is immediately 
in front ofthe premises of the Mahajan 
Association is used as a market where cotton’ 
business is carried on. It is not uncommon 
in Bombay and indeed in other cities also 
for business to be carried on in the open 
air. ltis highly improbable thatatarpaulin 
would be put upto protect mere passers- 
by from sun and rain. We have the evi- 
denée of several Police Officers, which is 
referred toin detail in the judgment of 
the learned Magistrate, that cotton dealings 
are carried on to & large extent in this 
openspace which is immediately in front 
of the rooms or offices of the various 
dealers andin addition to this we havea 
reference to it at page 720f the print 
in Ex. 22, which is an extract from the 
minutes of the Managing Committee of the 
Mahajan Association for July 21, 1925, 
which refers to the passing of a resolution 
prohibiting the doing of any other busi- 
ness except business in cotton inthe com- 
pound of the Association while the bazaar is 
working. 

The offices of the Association are in 
the first floor ofa house fronting on this 
open space. It isnot suggested that the 
Association owns any compound elsewhere 
or that there is any other open place which 
could be described as the compound of 
the Association: I have not the least 
doubt that this open space is the compound 
referred to and that business in cotton is 
carried on there by the members of the 
Association including those who occupy 
offices adjacent to the open space. 

There has been a great deal of argument 
with regard tothe warrant and various 
cases have been quoted, but each case 
must be decided on its own facts. 

The simple test which I .propose to 
apply is whether the deseription in the 
warrant is sufficient to enable a stranger 
to find the place to whick the warrant 
was intended to apply. 

No doubt a warrant which mentioned a 
wrong street ora wrongnumber of a house in 
the correct street would be misleading, be- 
cause a stranger would goto a place other 
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than that to which the warrant was intended 
to apply. . 

Taereis no doubt that the warrant in 
this case was intended to apply to the 
place where the members of the Mahajan 
Association carry on business. New Satta 
Gully off Sheikh Memon Street is mention- 
ed and it is admitted by the learned 
Ohief Presidency Magistrate that the open 
space partly covered by a tarpaulin is 
sufficiently identified. The mistake is as 
to the three chawls which are said to 
bound it and are described as Motishaw's 
Narsidas' and Jeykisandas’ whereas there 
are no chawls known by these names, 
The whole of the place is known as 
Motishow's chawl, There are six chawls 
“onthe one side of the open space and five 
on the other. On the other hand, the 
warrant describes the open space as bound- 
ed by three chawls and refers to the otlas 
and rooms on the ground-floors of the 
said three chawls which open on to the 
said open space, and it is contended 
by the Government Pleader that if, as 
is admitted, the open space is sufi- 
ciently described, the chawis opening 
on to it are also sufficiently described. 
The plan shows that the room occupied 
by the accused is on the ground-floor 
of oneof the chawis opening on to the open 
space in question and as ihe warrant 
gives authority to search the otlas and 
the rooms of the three chawls which open 
on to the open space the Police had 
authority to search it. 

Ido not attach any importance to the 
names of the chawls if they aresufficiently 
described. Itis afact that the buildings 
on the right belong to Narsidas and those 
on the left to Dwarkadas and that the 
whole locality is known as Motishaw's 
chawl. The number of the buildings also 
appears to be uncertain. According to 
witness Bapubbai Desai (page 25) called 
for the defence who mgde the plan Ex. 

-14 there areseven buildings and a small 
shed. He made a survey in February, 
1926, and states that entering from Sheikh 
Memon Street there are in the right two 
four-storeyed buildings and further on 
there is another building separate from 
the two. This makes three on the right. 
On the left there are four buildings and 
a separate sh@d. There is also another shed 
attached to the second building. If the 
sheds are counted as buildings this makes 
six onthe left. In all nine or, omitting 
the sheds, seven. The plan Ex. 14 put 
in for the defence shows three blocks of 
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buildings on the right and one on the left 

The Managers of Narsidas and Dwarka- 
das property have been called. 

Harilal (page 26), Manager of Narsidas, 
says:—“There are in all about eleven 
buildings. My Seth owns five of them and 
his brother owns the remainder.” 


Narotamdas (page .25), Manager of 
Dwarkadas, does not give the number of 
buildings. 


But it is not shown that there are more 
than three chawls opening on to the open 
space or that this description applies to any 
other three chawils in this locality. 

The learned Counsel for the accused has 
argued that asall the chawls are known as 
Motishaw's chawland no particular ‘build- 
ing is known as such, it would have been 
open to the Police to search any of the 
eleven chawls. But the warrant specifies 
the chawls which bound the open space 
and.the otlas and rooms of the said three 
chawls which open on to the said open 
Space. . : 

Supposing the warrant had merely men- 
tioned the buildings as Motishaw's chawls 
opening on to the open space there would 
have been no misdescription. Though 
there may bea number. of chawls in the 
oart known as Motishaw's chawls it is not 
shown that there are more than three which 
answer to the description in the warrant, 
i. e, which bound the open space, and 
the open space being sufficiently identified. 
Iam of opinion that a person given this 
warrant would be able to find the chawls 
intended by the warrant. 

Tt isin evidence that the rooms in the 
chawls are separately numbered, but the 
absence of numbers would not vitiate the 
warrantif the buildings to be searched are 
otherwise sufficiently described: cf. Emperor 
v. Krishna Rutna Dalvi (2, Bhanji v. 
Emperor (14) and Emperor v. Jhunni (3). 
I am of opinion that the warrant is not bad 
for misdescription. ` 


Turning to the other part of the case, 
this presents a good deal of difficulty. In 
the accused's room were found books of 
account which, it iscontended, were used 
for recording gambling transactions and 
are, therefore, instruments of gaming under 
the rulings in Emperor v. Tribhovandas 
Brijbukanda (15), Emperor v. Chagan- 
lal Jiwraj (6), Emperor .v. Lakhamsi 


(14) 96 Ind. Cas. 217; 27 Or. L. J. 905; 20 S. L. R. 
10; A. I. R. 1926 Sind 254. 
(15) 26 B, 033; 4 Bom, L. R. 271, 
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(1) and Manilal Mangalji v. 


Eniperor 
(8). ut, in 


order’ that the presump- 
‘tion under s. 7 of the Act should arige, 
it is necessary to prove that these books 
record gaming’ transactions, and as the 
‘books themselves are not easy to under- 
stand, and the accused has not explained 
the transactions, the case is one of some 
difficulty. A marked currency note for 
' Rs. 100 given by the Deputy Commissioner 
-of Police to the witness Akbarbhai was 
` also found at the date of the raid which 
is January 21, 1926. The evidence is 
voluminous and the arguments have lasted 
nearly a week. The prosecution in this 
case are instructed by the East India Cotton 
Association which is the body recognized 
by Government ag controlling the cotton 
trade of Bombay. Vide Bombay Cotton 
Contracts Act XIV of 1922. The present 
case is really a fight between the East 
India Cotton Association and the Mahajan 
Association of which the accused Thavar- 
malis a member. Stated broadly, the case 
for the prosecution is, that the object of 
“the Mahajan Association was not to do 
` genuine business:in cotton but to gamble 
‘Inthe difference in cotton prices, no de- 
livery of actual cotton being contemplated, 
and all contracts being finally closed every 
Saturday at the prices ruling at Sewri, 
the East India Ootton Association's mar- 
ket i 

The care for the defence is that: the 
Mahajan Association is doing genuine 
business in forward contracts in Broach 
cotton only, and that the only difference 
between it and the East India Cotton As- 
sociation is that its minimum ie five bales, 
while the East India Cotton Association's 
minimum is a hundred bales, and that 
it has a weekly settlement every Saturday 
while the East India Cotton Association 
has fortnightly settlement. The East 
-India Cotton Association does business 
in other varieties of cotton besides Broach, 

The raid in question occurred on J anuary 
21,1926, and we are only concerned with 
‘the method of doing business up to that 
date. 

Presumably, as a result of that raid, the 
Mahajan Association Subsequently passed 
a number of resolutions relating to the 
hiring of godowns, etc., and have put in a 
‘delivery book relating to eleliveries of 
-cotton in April 1926. 

It isin evidencethat there is only one 
crop of Broach cotton in the year which 
comes-in about March or April, and it is 
the case for the defence that as the Mahajan 
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Association started business in July 1925 
there could be no question of delivery of 


-Broach cotton which was not due till March 


or April of the following year. Itis in 
evidence that business is some times 
done in the old crop, but it is not. the case 
of the Mahajan Association that their 
members dealt in that. 


: The case-law on the subject of wager- 
ing contracts is voluminous, but the gener- 
al result ofall the numerous cases quoted, 
which are nearly all civil cases, is the same . 
viz, that the Court must probe into the- 
realintention of the parties. If their in- 
tention was that there should be delivery 
there is no wager, but if neither pariy 
had any intention to give or take delivery 
itis otherwise: cf. Universal Stock Ex- 


change v. Strachan (16), In re Gieve (17) 


an Doshi Talakshi v. Shah Ujamsi Velsi 
023. . : 
Itis the contention of the prosecution 
that the operations of the ‘Mahajan As- 
sociation and of the accused as a member 
of that Association were pure and simple 
gambling in differences in cotton prices, 
and as all transactions were closed,.or as 
the witnesses say ‘eut every Saturday, 
there was originally no question of carry- 
ing over any contract to a subsequent 
settlement day. Oonsequently, there could 
be no question of delivery of cotton, none 
being available in the market, and the 
whole object of each and every transaction 
was simply that the parties should pay or 
receive the difference between the price 
at which they had contracted to buy or 
sell and the closing price*at Sewri on 
Saturdays. No contract could be more 
than a few days in existence, consequently 
it was impossible for any party to get ready 
cotton even if it was available (which. at 
that time of the year it could not be) nor 
were there any facilities for storing it. 


The whole business consisted simply of 


paper transactions with no connection what- 
ever with the actual commodity, the only 
controlling factor being the closing price 
of cotton at Sewri every Saturday. 


The case is further complicated by the 
introduction of teji mandi transactions, 
but I do not think I need go into details 
as regards them, because whatever was 
the form of the dealings between the 


- parties, the essential point in this case is . 


(16) (1836) A. O 166; 65 L. J. Q. B. 429; 74 L. T. 
468; 44 W. R. 497; 60 J. P. 468, 

(17) 0899) 1 Q. B. 794; 68 L. J. Q. B. 509; 47 W. 
R. 441; 80 L, 7,438; 15 'T, L. R, 251; 6 Manson 136, 
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whether the common intention of the con- 
tracting parties was to deal only in differ- 
ences. 

Assuming that the acctised dealt in teji 
mandi transactions, the observations of 
Beaman, J., in several cases of this Court 
as to the essentially wagering character 
of such transactions have been disapprov- 
ed of in latercases: Manilal Dharamsi v. 
Allibhai Chagla (10) where it was held 
by Shah, Ag. O. J., and Orump, J., that no 
general proposition can belaid down that 
there is no legal presumption that a teji or 
mandi contract is & wagering contract and 
the usual test must beapplied, viz, where 
itisshown that the common intention of 
the parties was that in no case delivery 
was to be taken or given but that in all 
cases differences should be paid, then the 
parties are wagering. 

The' only question in this case, therefore, 
is whether the transactions with which 
we are concerned represent genuine busi- 
ness transactions or are only paper trans- 
actions with no reference to genuine pur- 
chases and sales, 

In order to decide this point it will be 
necessary to give a brief history of the 
Mahajan Association before coming to the 
actual dealings of the accused. 

But I will first refer to an argument 
which has been raised by the learned 
Counsel for the defence, based on the 
English case of Thacker v. Hardy (13). It 
is argued that the accused acted merely 
as a broker and that there can be no pre- 
sumption of gambling when a broker in- 
tervenes between two principals who are 
unknown to each other, nor can the broker 
who was merely to carry out the instruc- 
tions of his clients be held responsible for 
their intentions even though they may have 
no intention of giving or taking delivery, 
and that hederived no gain fromthe trans- 
action, except the commission he was to 
receive, whatever might be tke result of the 
transaction. The position of the accused, 
however, does not seem to be that merely 
ef a broker. 

Exhibit No. 130 at page 63 of the 
print isa translation of an account in ac- 
cused's books for February 6, 1926. It con- 
tains a large number of credit and debit 
entries which balance each other, amount- 
ing altogether tœ Rs. 2,845. Each credit 
item has a corresponding debit item. These 
entries are in the names of various con- 
stituents but in several instances the entry 
is credited or debited to the account of ae- 
cused himself, 
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There are no serial numbers and I have 
had to count the entries. 

On page 63 item No. 8 on the credit 
sideis 200 credited to Seth khata (i. e., the 
owner of the business—the accused). The 
corresponding entry on the debit side is in 
three items, 100 to Vardo Magan, 75 to 
Japan (presumably some Japanese opera- 
tor) and 25 to Bhimraji. As there is an 
entry of 57 0 0 against item No. 8 the 200 
does not represent money but units, whe- 
ther bales of cotton or what are called, 
according to the prosecution, Dediyas. 

Again on page 64 the last item but one 
on the debit side is 50 debited to the ac- 
count of Shah (5, e. proprietor). 

The first item on page65 in 150 credited to 
Shah khata followed by a number of figures 
and on: the debit side 50 debited to Shah. 

Similarly, the last two items on the 
debit side are 50 and 1C0 debited to the 
account of Shah. This makes 150 which is 
balanced by four items of 50, 65, 15, 20 
debited to four different constituents. 

The accused has not explained to what 
these entriesrefer.I will deal hereafter with 
the explanation put forward by the pro- 
secution, but the point Iam on now is that 
it appears from the entries, of which there 
are eighty on the credit side and eighty- 
one on the debit side, that the accused as 
far as possible covered each credit trans- 
action by a corresponding debit transaction 
with another customer, but when he could 
not doso, he took on-the transaction him- 
self, the entry in such cases being credited 
to the Shah or Seth khata, meaning him- 
self. The result would be that he himself 
would take the profit or pay the loss result- 
ing at the closing of the transaction, 

In order to do this he must have heen 
perfectly conversant with the nature of the 
transactions, which are all entered in one 
running account, and theargument that he 
acted merely asa broker and was ignorant 
of the nature of the transactions entered 
into by his clients appears to me to be un- 
tenable. i 

As I have already said the case of the 
prosecution is that the sole object of the 
Mahajan Association was to dealin differ- 
ences, no delivery of actual cotton being 
contemplated, and all contracts being clos- 
ed every Saturday at the rate prevailing in 
the Sawri market. The Mahajan, Associa- 
tion carried on business quite openly, and 
freely placed their books at the disposal of 
the Police. Their contention is that they 
were doing genuine business in forward 
contracts in Broach cotton; 
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I do not propose to go in detail into the 
objects of the Association as set forth at 
great length in the record. The prosecu- 
tion contended that these objects as put for- 
ward in the books of the Association are all 
camouflage designed to conceal the real 
object which was gambling pure and 
simple. 

The material dates are: 

The Mahajan Association was formed on 
June 25, 1925, (page 69). 

It was registered with the Registrar of 
Companies on July 18, 1925, 


It commenced business on July 22, 


1925, 

On July 29, 1925, Sir Purshottarndas 
Thakurdas, the Chairman of the East India 
Cotton Association, addressed a letter (page 
116) to Government in which he described 
the business carried on by the Association 
as kacha khandi transactions, which are 
purely gaming and wagering transactions 
in which delivery of the. cotton is not 
given or taken or contemplated and is in 
fact impossible in that particular form of 
transaction. 


The Mahajan Association appointed an 
Arbitration Committee on August 15, 1925, 
(page 73), to settle disputes with regard to 
soudas (transactions), 

It was decided that four members should 
be sent to Sewri every Saturday to ascertain 
ihe closing rates. 

On August 27, 1925, articles were adopt- 
ed, Ex, 24, pages 71-97. 

On October 15, 1925, a meeting was held 
at which reference was made to the neces- 
sity of hiring godowns for the purpose of 
storing the goods of those members who 
desire to take or give delivery when the 
“vaida” arrives, . 

This would seem to indicate that delivery 
was not contemplated in' all cases, 

On October 27, 1925,a Parakh (testing) 
Committee was appointed. 


On October 28, 1925, Sir Purshottamdas 
Thakurdas sent a second letter to Govern- 
ment adverting to a resolution of the 
Mahajan Association, dated October 15, 
1925, referring to delivery, page 194. On 
January 4, 1926, there was an extraordi- 
nary meeting of the Association at which 
several resolutions were pagsed (page 100). 
One (No. 2 at page 101) is of importance and 
may be gtven in full. It runs as follows:— 

“The rates in respect of the settlement of 
whatever transactions may be standing 
during the current week shall be paid on 
every Saturday at 2-30, half past two 
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o'clock (B.;T.) in the noon, at which time 
each broker shall carry forward every 
transaction of purchase or sale that has 
remained standing, whatever there may be 
on his aecountor his customer's account, 
to the transactions of the next week, so that 
the said transaction may continue further,” 

The following resolution provides that. 
transactions up to the closing of the bazaar 
on Friday shall be included in the Saturday 
settlement, but an exception is made in the 
case of teji mandi transactions entered 
into on Friday which, with transactions 
entered into on Saturday, are considered ag 
new transactions, 4, e., go over to the follow- 
ing week, t 

Payment of differences at the settlement 
ie to be made on Monday afternoon. 

I shall again refer to this resolution later 
on, 

On January 21, 1926, the Police raid took 
place. 

On January 30, 1926, the Association 
entered into a lease for godowns. 

According to the delivery book deliveries 
commenced in April, 1926, : 

This case deals with a highly technical 
subject. Butthe only point at issue is 
whether there was any delivery in contem- 
plation, and the question is whether the pro- 
ceedings of the Association are consistent 
withany intention to give or take de- 
livery. 

In view of the fact that the defence case 
is that the Association only dealt in for- 
ward transactions in Broach cotton (new 
crop), which was not available till May, 
1926, the fact that there were no deliveries 
before that date and no godown accommoda- 
tion is not inconsistent with genuine busi- 
ness. It is argued that the appointment of 
the Parakiw(Survey) Committee in October 
is camouflage as there was then no cotton 
which could be surveyed and tested. It is 
further argued that none of the contracts 
on which delivgry was given is prior to the 
raid, and that no merchant has been called 
to prove that he actually gave or took 
delivery. Infact though they have not 
actually said so the prosecution seem to 
imply that the delivery book, Ex, 34, page 
226, is also camouflage or forgery. 

This is, however, a matter of inference 
and l donot think thatit is proved that 
the dealings of the Maifajan Association 
after the raid were not consistent with the 
intention to give or tàke delivery. 

But,in my opinion, the strongest argu- 
ment which the prosecution put forward is 
that all transactions were. elosed every 
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Baturday. Ifthatis proved there ‘could 
beno delivery in contemplation and the 
transactions would be purely wagering. 
The fact that the rates at which settlements 
were made were obtained from Sewri every 
Saturday is not conclusive, as the settle- 
ment has to be fixed at some iate. The 
East India Cotton Association also has 
settlements though at longer intervals. 
But,ifa transaction entered into at the 
earliest on a Saturday is finally closed on 
the following Saturday, it seems to be 
entirely inconsistent with any intention to 
give or take delivery as no cotton could be 
received within such a short period at that 
time of the year. : 

In this connection I may refer to the evi- 
dence of the defence witness Bishamberlal 
at page 32. He states that the rate was 
fixed every Saturday and if persons wished 
to carry forward the transactions they 
could do so at certain rates:— 

“The rate was fixed every Saturday. The 
transactions would be closed every Satur- 
day. The differencesto be received or 
paid would be made on Monday. New 
business would be started half an hour 
before the old business was closed. The 
two transactions old and new would be dis- 
tinct. Ifthe transaction was to be closed 
every Saturday there would be no question 
of giving or taking delivery. This was the 
nature of the business up toa little time 
before the Police raid." 


At the close of his deposition in answer to. 


a question from the Court hestated:— 

“The transaction of the Mahajan Associa- 
tionisalways carried forward since the 
starting of the Mahajan Association,” 

This, however, is not true on the papers 
ofthe Association itself. Exhibit P-1 at 
page 66 is Resolution No. 6 at the meeting 
of the Managing Committee of the Associa- 
tionon July 21, 1925. It runs as fol- 
lows:— ] 

“The proposal for fixing the bazaar rates 
on every Saturday was subnfitted by Ram- 
rikhdas Parsaram Paria. In connection 
with the same it was unanimously reaolved 
as follows:— : 

‘Now for the present as regards any 
“soda” (transactions) that might have re- 
mained outstanding, the same shall be set- 
tled at the closing market rates ruling at 
Shivri every Satuxday in the evening and 
that settled rate shall be noted on the board 
on behalf of the Association and legal 
advice taken as to the form in which this 
‘resolution should be passed..." 

Jt will be noted that no provision was 
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made for carrying over contracts to the 
next settling day, and that there was nosuch 
provisionis to my mind clear from the 
Resolution on pages 67, 68, Exs.P-3 and 
P.4, Exhibit P-3is an extract from the 
minutes of the Managing Committee of 
December 22, 1924. It run thus:— 

“After that the matter of calling the ad- 
journed Extraordinary General Meeting of 
our Association at an early date 
and of speedily deciding the question 
of abstaining from squaring the 
outstanding sodas at market rates, but 
carrying the same forward after paying for 
or.receiving the differences at the rates 
which may be fixed by the Quotation Com- 
mittee on being brought forward a lengthy 
discussion was held in regard to the same 
and the meeting was adjourned without 
arriving at any definite decision." 

Exhibit P-4, page 68, is an extract from 
the minutes of the meeting of December 
29,1925. It runs:— f i 

“After some discussion took place in 
regard to the practice of squaring the out- 
standing sodas at the rates of settlement 
on Saturday which is- being followed at pre- 
sent the rough draft of thescheme prepar- 
edin connection with the same was read 
out BUG. AA ANA E AN a NG it was pro- 
posed to call the adjourned Extraordinary 
General Meeting for January 4, 1926, and 
that sanction be obtained from the General 
Board in respect of the scheme which has 
been prepared by our Committee in re- 
gard to the matter of carrying forward the 
sodas that might remain outstanding at 
the end of the week. Passed unanimously." 

This scheme came into force from Janu- 
ary 23, 1926, (page 102). I have already 
referred to the Resolution for carrying for- 
ward contracts which was passed on Janu- 
ary 4, 1:26, (page 101). 

From this evidence, which is taken from 
the books of the Mahajan Association 
itself, it is clear that up tothe passing of 
this scheme on January 4, 1926, there was no 
machinery for carrying over contracts, and 
that the practice was to square the 
outstanding sodas on every Saturday, as 
is admitted in Ex. P.-4. 

This supports the statement of the pro- 
secution witness Dady Mehta, Secretary 
of the East India Cotton Association, at 
page 17, that the business called kacha 
khandi commenced on Saturday:-- 

“No delivery was ever given or taken 
to my knowledge or contemplated. Kacha 
isthe term used in opposition to pakka 
which contemplates delivery and in kacha 
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no delivery is ever. contemplated nor is 
any delivery given or taken. In kacha 
khandi there isa contract only as to rate 
but there is no contract as to commodity, 
There is another essential form of difference 
between the two, viz, that in pucca trans- 
action, the transaction can be carried for- 
ward andlast up tothe date of delivery. 
In kacha the business gets automatically 
closed on Saturday following.” 

The evidence of Begraj Gupta, a cotton 
broker and Honorary Secretary of the 
Cotton Brokers’ Association (page 21), is to 
the same effect. He says (line 32):— 

“The rate of Broach prevailing in pucca 
transaction at 4 P. M. on a Saturday is 
taken as the cutting rate. Now-a-days the 
rates arenot cut?” At page 22 (line 63): 
“In our bazaar the differences in rates are 
fixed and paid every fortnight but in 
khandi bazaar the contract itself is cut”. 
Page 23 (line 15): “In kacha khandi trans- 
actions contracts cannot continue. The 
Mahajan Association has now passed a 
resolution for carrying business over or in 
. other words for keeping the transaction 
standing. This carrying on was  intro- 
duced about February last. Before Janu- 
ary last they didnot have this carrying 
forward contracts. They did not carry 
forward the same transaction but entered 
into separate contracts.” 

The statement of these witnesses is borne 
out by the minutes of the Mahajan Associa- 
tion itself and I accapt them as correct. 

I hold that from the date of the com- 
mencement of business by the Mahajan 
Association in July, 1925,up to the com- 
ing into force of the resolution on page 101, 
which began to operate from January 23, 
1926, all contracts were automatically closed 
on Saturdays at the rate prevailing in the 
Sewari bazaar, and that consequently there 
could be no question of deliveiy, which 
was physically impossible. Their own 
witness Bishamberlal at page 32, line 32, has 
admitted thatif the transaction was to be 
closed every Saturday there would be no 
question of taking or giving delivery. 

Tt follows that as the persons engaging 
in’ such contracts had no intention of 
giving and taking delivery their only 
intention was to take and receive differ- 
ences, that is their common intention was 
to wager,'and the contracts are wagering 
contracts and the persons taking part in 
them fall underthe definition ins. 3 of 
the Bombay Prevention of Gambling Act, 
It has been urged by the learned Counsel 
fer the defence that the Hast India Cotton 
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Association witnesses have admitted that in 
their market Hedge contracts are settled by 
setting off oneagainst the other and not by 
delivery, and that à large number of Hedge 
contracts are settled from day to day. 
This may beso, but the difference, as. I 
understand it, is that in legitimate business 
Hedge or cover contracts are ancillary or 
subsidiary to the main contract and ‘are 
merely designed to protest the operator 
againstloss. There may be many settling 
days between the making of the original 
contract and the date of delivery, but the 
original contract continues to subsist and 
ultimately ends when delivery is givenor 
taken. The subsidiary Hedge or cover 
contracts may be settled in various ways 
but that does not affect the ultimate 
obligation to deliver or take delivery of 
the actual cotton itself. Thisis a different 
matter to a contract which ends auto- 
matically ina maximum period ofa week 
and in which the parties. have no intention 
to deliver. ' f : : 

I am, therefore, of opinion that the de- 
scription of these operations of the kacha 
khandi market by Sir Purshottamdas 
Thakurdas in his letter at page 116 was 
correct. : 

I must, however, say that from the date 
of the Resolution regarding carrying over 
contracts coming into force (January 23, 
1926) the matter bears a different aspect, 


-andfrom that date the operations of the As- 


sociation would be prima facie legitimate, 
unless it were shown that the resolution 
was mere camouflage and not intended 
to beacted upon. That, however, is not 
a question in this case. As a matter of 
faut we find thata godown was hired, a 
mukkadam (for delivery) was appointed, 
and as far as appears from the record 
actual deliveries given in April and May, 
so that I do not say that the Association is 
not now carrying on legitimate business. 

Bat the resofution regarding the carry- 
ing over contracts came into force on 
January 28, 1926, two days later than the 
Police raid on 21st. 

This brings me to the business carried on 
by the accused. 2 

In view of the conclusion at which I 
have arrived after a careful study of the 
record, that the transactions carried on by 
the Association up to January 23, 1926, 
were such that no delivery was contem- 
plated orindeed possible, the remainder of 
the case, thatis, the nature of the transac- 
tions carried on by the accused, presents 
little difficulty. Itis not the case of the 
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accused that he carried on business other- 
wise than according to the rules and 
praetice of. the Association. His written 
statement (Ex, 13, page 38) is to the effect 
that he does business under the constituted 
rules and bye-laws of the Association. 
Paragraph 7 refers to the carrying forward 
of contracts at the settlement rates, which I 
have already dealt with at length. 

-It follows that if no delivery was given or 
taken up to the dateofthe Police raid the 
accused is in the same positionas the rest of 
the Association. 

Butinthis case we have also the in- 
stance of Akbarbhai, a pan-seller (page 14), 
who was given a marked Rs, 100 note by 
the Police for the purpose of betting on teji 
mandi. The aceused admits this contract 
and the marked ;note was found in his 
shop. Theentry appears in accused's books at 
page 63, 40 (credited) to Akbarbhai 60-8-0. 


. Owing to the Police raid this transaction 


was not carried through. 

.Akbar isa pan-seller and not a dealer in 
cotton. He says himself he knows nothing 
of cotton dealings. No enquiry was made 
as tohis solvency, He went there on 
January 21 (Friday) and was told to come 
on Monday to see if he had made any 


profits. The learned Magistrate admits ab. 


page 48 of his judgment that Akbar who, 
it is evident, entered into a transaction 
in kachakhandi for forty bales neither 
contemplated giving nor taking delivery, 
but he holds that accused isa broker and 
placed the transaction with his other 
constituents, i 
,.1 have already referred to the fact that 
the accused himself took up the respon- 
sibility of some ofthe transactions himself 
and that he was perfectly aware of the 
nature of these, viz., that no delivery was 
ever contemplated. 

.I hold that Akbar’s transaction was 
gambling pure and simple. 

It is quite immateriel fer the purposes 
of this case as to the manner in which the 
transactions were settled, “The accused 
has not explained the entries in his books, 
and though the prosecütion have attempted 
to explain this they have not been very 
successful in so doing. 

Once it is held that the transactions 
simply represent payment of differences 
it matters little how the differences are cal- 
culated, and whether the unitsare bales of 


cotton or what are called, according to` 


the prosecution, Dediyas, Itis unneces- 
sary to go into details gof Ẹteji mandi. It 


matters little whether the accused: was 
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dealing in American Futures ornot. Hi 
accounts are unintelligible and he is the 
only person who .could explain them, which 
he has not done. ^l am satisfied that the 
accounts represent’ transactions in differ- 
ences only and have no relation to genuine 
transactions leading to actual delivery. 
They are, therefore, wagering contracts 
and as such within the definition of wager- 
ing inthe Act. I disagree with the view 
taken by the learned Magistrate, and I am 
of opinion that the accused is guilty and 
should be convicted. : 

This being a test case, and as faras I 
know the first case in which dealings in 
cotton have been held to be amenable to 
the Criminal Law, ior the numerous eases 
on the point are all civil cases, ‘I do not 
think it necessary to inflict more thana 
nominal punishment, and I, therefore, agree 
in the order proposed by my learned brother.. 

“A. Appeal allowed. 





BOMBAY HIGH COURT. 
Orvin RgviSIoNAL APPLICATION No, 305 
i i oF 1927. 
November 5, 1928. 
Present :—Mr. Justice Patkar and Mr. 
Justice Murphy. 
MAHADU TUKARAM SATAV— 
APPLICANT . f 
versus PE 
PATLU SADU SATAY AND OTBERS— 
OPPONENTS. - 

Civil Procedure Code (Act V of 1908}, O. XXI, 
rr. 89, 91A—Execution of decree—Sale by Collector— 
Application before Collector to set aside sale—Sub- 
sequent application to Civil Court. after prescribed 
period— Power to set aside sale. . 

Where a, decree has been sent for execution to a 
Collector and the sale has been held by the Collec- 
tor or an officer subordinate to him, an application 
under O. XXI, r. 89, Givil Procedure Code, and the 
deposit made under that rule, if made to the 
Collector or the officer to whom the decree is trans- 
ferred forexecution, must be deemed to have been 
made to or in the Court within themeaning of tho 
said.rule, and the sale can be set aside on the 
basis of such an application and deposit, even 
though a subsequent application for setting aside 
the sale is made to the Civil Court after the pre- 
scribed peried. [p. 271, col. 1.) r 

Civil revision application against 
an order passed by the Subordi- 
nate Judge at Poona, in Miscellaneous 
Application No. 79 of 1926, confirmed on 
appeal by the District Judge Poona, in 
Miscellaneous Appeal No, 14 of 1926, 

Mr. G. 8. Rao, for the Applicant. . 

Mr. G. N. Thakor (with him Mr. K. A. . 
Padhye), for the Opponents. 

MA JUDGMENT, 

Patkar, J.—In (execution of a de- 


970 


cree obtuined by opponent No. 3 against 
opponents Nos. 1 and 2, the property in 
suit was sold by the Oelleetor on January 
16, 1926, to the applicant. The judgment- 
debtor on January 25 deposited into Court 
the decretal amount with five per cent. 
of the purchase-money under O..XXI, 
r. 89, and on the same day an application, 
Ex. 22, was made to the mamlatdar stating 
that the amount of Rs. 519-12-0 was de- 
posited into Oourt and praying that the 
auction should not be sanctioned. On 
March 22, 1926, the judgment-debtor 
applied to the Oourt to set aside the sale. 
The learned Subordinate Judge held that 
the application made to the mamlatdar was 
really an application for setting aside 
the sale which ought to have been sent 
for disposal to the Court, and that the 
application made to the QOourt was a 
continuation of Ex, 22 before the 
mamlatdar. 

On appeal, the learned District Judge 
held that, in view of the deposit of the 
decretal amount on January 25, the appli- 
cation to the mamlatdar was practically 
an application for setting aside the sale 
and the application to the Oourt of 
March22 might be treated as a continuation 
of the application to the mamlatdar. 

On behalf of the auction-purchaser it is 
contended in this revisional application 
that the conditions prescribed by O. XXI, 
r. 89, were not satisfied, that an appli- 
cation to set aside the sale was, in fact, 
not made to the Court and, therefore, under 
O. XXI, r. 92, the Court ought to have 
made the order confirming the - sale 
and ought to have held that the sale was 
absolute. 

In  Raoji Baburao v. | Bansilal 
Narayan Marwari (|), no application 
was made to the mamlatdar or Ool- 
lector, or to Court to set aside the 
sale, though & deposit was made in Oourt 
of the amount.of the decree together with 
interest on the purchase-money within 
thirty days of the date of the sale. It 
was held that the Civil Procedure Oode, 
with the Indian Limitation Act, provides 
a short period within which applications 
specifying their object should be made 
to set aside sales, and the shortness of 
time allowed may be takpn as indicative 
of the policy of the Legislature that titles 
arising from judicial sales should be 
settled a8 soon as possible. In the present 
case, however, there was a deposit made 


(1) 53 Ind, Gas, 185; 43 B. 735; 21 Bom. L, E, 835, 
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in Court within ten days ofthe sale and | 
an application was made to the mamlatdar 
on the same day that the sale should not 
be sanctioned. 

In Tipangavda Sandawangavda v. Raman- - 
gavda Venkangavda (2) an application 
was made to the Revenue Officer conduct- 
ing the sale, but no application under 
O. XXI, r. 89, was made to the Oivil Court. 
It was held thatthe application being made 
to a wrong person in the first instance,’ 
and not made to the Court, was nota 
good application. Rule 17 which was then 
in force was as follows :— 

"If any application to set aside the sale 
be made withinthe time limited by law to 
the Collector or other officer aforesaid, he 
shall refer the applicant to the Civil Court." 

Under r. 17 the Oollector or other officer 
conducting the sale had no power to accept . 
the application to set aside the sale, and it 
was necessary to make an application to 
the Oivil Court. In Tipangavda Sanda-' 
wangavda v. Ramangavda | Venkangavda 
(2) the party was referred by the officer 
conducting the sale to the Civil Court but 
no application was made within time. 

In Gadigappa Chanbasappa v. Shidappa: 
Gurushidappa (3) reference was made to the 
hardship and inconvenience which arose 
in consequence of the wording of the rule 
and an opinion was expressed that the rule 
should be amended. Rule 17 was changed 
into r. l6 which was in the same terms. 
But bya Notifieation in the Government 
Gazette, Part I, page 917, for 1925,r. 16 
was amended aa follows :— 

"If any application to set aside the sale’ 
under O. XXI, rr. 89, 90 or 91 of the Oivil ` 
Procedure Code, and in the case of an 
application under r. 89, the deposit, as 
required by that rule, be made within the 
time limited by law to the Collector or 
oiher officer aforesaid, he shall aecept 
such application and deposit, and forward’ 
such application and the depost, ifany, 
to the Oivil Court, and inform the applicant 
accordingly.” 

An application and a deposit, therefore, 
made to the Oollector or other cfficer con- 
ducting the sale must be accepted by such 
officer and forwarded tothe Civil Court for 
disposal. A new rule, O. XXI, r. 91 (A), 
has been made by the High Court under 
8. 122 of the Civil Procedure Code, which 
runs as follows :— bi 

"Where the execution of a decree has 


(2) 54 Ind. Cas. 670; 44 B. 50; 22 Bom. L. R. 35. 
(3) 83 Ind. Cas. 155; 48 B. 638 at p, 648; 26 Bom L, 
R. 817; A, I. R. 1924 Bom, 495, 3, 
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been transferred to the Collector and the sale 
has been conducted by the Oollector or by- 
an officer subordinate to the Collector, an 
application under rr. 89,90 or 9l, and in 
the case of an application under r. 89, the 
deposit required by that rule if made to 


the Oollector or the officer to whom the . 
decree is referred for execution in accord-. 


ance with any rule framed by the Local 
Government under s. 70 of the Code shall 
be deemed to have been made to or in the 
Court within the meaning of rr. 89, 90 and 91.” 

It, therefore, follows that an application 
under r. 89 and a deposit required by that 
rule, if made to the Collector or other officer 
to whom the decreeisreferred for execution, 
shall be deemed to have been made to orin 
Court within the meaning of r. 89, O. XXI. 

In the present case the deposit was made 
on January 25 and an application was made 
to the mamlatdar that the auction should 
not be sanctioned. Both the lower Courts 
have considered this application as an 
application to set aside the sale, though it 
referred to the applicant's desire to make a 
separate application to the Court. We 
think, hówever, that a reasonable inter- 
pretation must be put on Ex. 22and hold 
that both the lower Courts were right in 


their construction of Ex. 92 that it wasan 


application made toset aside the sale, As 
the deposit was made in Courton J anuary 
25 and an application was made to the 
mamlatdar on the same date, we think that 
under the new r. 91-(A) of O. XXI the 
conditions neceseaty under O. XXI, r. 69, 
` are satisfied. We think; therefore; that 

both the lower Courts were right in setting 
aside tke sale. On these grounds we would 
discharge the Rule with coste. 

Murphy, J.—The facts and the 
material dates have been stated in the 
judgment delivered by my learned brother 
Patkar, J. 1 think it is clear that the condi- 
tions requisite for -Betting aside the sale 
were fulfilled in this matter. The deposit 
of the necessary amount was made within 


time and the application (Hx. 22) ‘is sub-. 


stantially one to set aside the sale, though 
unfortunately it is not accurately drafted. 
This was also made within time. Under 
r. 91.(A) made by the’ High Court in 1925, 
an application under O. XXI, r. 89, made 
to the Collector, orto an officer subordinate 
to the Collector, is deemed to be one made 
to or into Oourt within the meaning of r. 89, 
Though it is true there was here a sub- 
sequent application made to the Court, 


which was made out of time, and though, 


both the Courts below have held 
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really a continuation of.the original one 
~ contained in Ex. 22, I think it is not actually 
necessary so to hold, and that all the condi- 
tionsrequired for the cancellation of the 
sale had already been fulfilled. I, therefore, 
agree that the Rule should be‘discharged. 
A, Rule discharged, 


BOMBAY HIGH COURT. 
Szconp Civit APPEAL No. 61 or 1927, 
November 30, 1928, 

Present :—Mr. Justice Madgarkar. 
NARAYAN KONDAJI TEMKAR 
— DEFENDANT—APPELLANT 


. versus . 
GOVIND KRiSHNA ABHYANKAR 
—PzLAINTIFF— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59— 
Lis pendens, applicability of, tosale by Criminal 
Court—Criminal Procedure Code-(Act V of 1898), 
s. 88—Proclamation against absconder, effect of. 

The doctrine of lis pendens applies to eales by 
Criminal Courts of property attached under s, 88, 
Oriminal Procedure Code. - 

Attachment does not create any title but only: 
prevents alienaton. ; 

The title to the property of an absconder does 
not vestin the Government from the moment the 
absconder fails to appear on the appointed date. 
While the right and power of Govérnment to attach 
begin from the time for appearance specified in 
the proclamation, the exercise ofthe power begins: 
only with attachment. 

A person absconded after executing an agreement 
to sell his property. -Thè Magistrate issued a pro- 
clamation fixing a date for appearance. The 
absconder did not appear. The buyer subsequently 
instituted a suit for specific performance of the 
„agreement to sell During the pendency of this 
suit the property was attached under s. 88, Criminal 
Procedure Code, and sold. A decree for specific 
performance was passed in favour of the buyer who 

^ sued for possession: < l . 

Held, that the sale by the Magistrate was affected 
by the rule of lis pendens and the plaintiff was 
entitled to recover the property. ng 

Becond appeal irom the decision of the 
District Judge, Ratnagiri, in Appeal No.: 
243 of 1924, confirming the decree passed 
by the Subordinate Judge at Malwan, in 
Civil Suit No. 95 of 1923. — 

Mr. A. G. Desai, for the Appellant. a 

Mr. G. B. Chitale, for the Respondent. 

JUDGMENT.—The question in this. 
appealis whether defendant No. 5 appel- 
lant, by reason of his vendors’ purchase of 
the interest of Kanoji at the sale in, 1920 
held under ss. 88 and 89 of the Code of 
Criminal Procedure is entitled to the pro- . 


perty as against*the plaintiff-respondent . 


who is & decree-holderin a suit for specific 
performance against the same Kanoji in- 
stituted on August 24, 1927. 
lower Courts decided that the attachment 


thatit was’ by the civil suit by the plaintiff-respondent 


` 


Both the’ 
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being prior, the doctrine of lis pendênsap- 
plied tothe sale by the Criminal Court to 
appellant, and decreed the claim. Defend- 
ant No. 5 appeals. 

The relevant facts are shortly as follows: 
There was an agreement by Kanoji to sell 
the plaint property to the plaintiff-respond- 
ent dated August 2, 1916. The respond- 
ent’s Suit No. 164 of 1917 was filed on 
August 24,1917, was decreed on November 
30, 1920, in favour of the plaintiff-respond- 
ent and directed Kanoji, and his sons to 
execute the sale-deed and the respondent 
to take possession. During the pendency 
of the suit Kanoji who was being crimi- 
nally prosecuted, absconded. The Magis- 
trate issued a proclamation on January 
19, 1917, and ordered him to appear by 
February 25,1917. Kanoji failed to appear 
and the plaint property was attached by 
the Magistrate.on December 8, 1917, and 
was sold on July 29, 19 0. The suit was 
decreed on November 30, 1920. 

Four points are taken for the appel- 
lant. It is argued, firstly, that the words 
in s. 88, cl.7, of the Oode of Oriminal 
Procedure “at the disposal of Government" 
imply that from the moment tbe 
‘absconder fails to appear on the date order- 
ed, in this case February 25, 1917, all his 
right, title and interest in the property 
immediately passed over to Government, 
Secondly, and, therefore, there was no title of 
Kanoji left to sue on August 24, 1917, 
when ihe plaintiff instituted the suit. 
Thirdly,s. 52 ofthe Transfer of Property 
Aet, whatever application it might have 
to parties tothe suit or to the Civil Court 
which .acts for the parties has no applica- 
tion to Magistrates or Oriminal Courts act- 
ing. on behalf of Government. Fourthly, 
the suit should have been filed within a 
year of the date of the sale by the 
Oriminal Court and is barred by limitation 
under Art. 14 of the Indian Limitation Act, 


On the first point the only authority 
quoted is Golam Abed v. Toolseeram Bera 
(D. There the conflict was between the 
prior attachment by the Magistrate as 
against the subsequentattachment by the 
Civil Court. Theformer being prior pre- 
vailed. In the present case the attach. 
ment ofthe Civil Court was pr'or and not 
that of the Magistrate. Further, on the 
very wording ofa, 83, cl. 7, eproperty under 
attachment shall be at the disposal of 
Governmént”, the argument ie, in m 
opinion, untenable. In other words while the 


» (1) 9 0.861; 12 O, L. R. 411; 8 Ind. Jur, 40. 
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right and power of Government to attach 
begin from the time for appearance specifi- 
ed in the proclamation, the exercise of 
the power must begin with the attach- 
ment. To the same effectis the view taken 
by a single Judge in Subramonian Chetty 
v. Emperor (2) where Government, though 
they had possessed power prior to the at- 
tachment by the Civil Court, did notactu- 
ally exercise it until afterwards. That 
point, therefore, fails, 

On the second point, it suffices to observe 
that an attachment confers no title but 
merely prevents alienation. If authority 
is needed for this proposition, I may refer 
to the decision of the Privy Council in 
Moti Lal v. Karrabuldin (8). 

On the third pointit has been held by 
allthe High Oourts thatthe doctrine of 
lis pendens applies not merely to sales by 
private parties but also to sales through 
Civil Courts or by Government including 
revenue sales: Har Shankar Prasad Singh v. 
Shew Gobind Shaw (4), Sukhdeo Prasad v. 
Jamna (5), Bhaskar Mahadev v. Shankar 
Vithal (6), and Mathura Prasad Sahu v. 
Dasai Sahu (7). But if the doctrine applies 
to revenue sales which are held for and 
by Government through Revenue Oourts 
under powers analogous to. those ‘exercised 
by the Oriminal Courts, there appears no 
reason for the exception of Criminal Courts 
and attachment by them under s. 88, 
Oriminal Procedure Code, from the purview 
of s. 52 of the Transfer of Property Act 
and the doctrine of lis pendens. Without 
express enactment, it would hardly be 
logical to hold that the Crown executing 
civil or fiscal laws is governed by a law 
other than that applicable to it when exe- 
cuting criminal laws. The only point 
which remains -is the point of limitation, 
This point was not taken in the lower Ap- 
pellate Court and is not mentioned in the 
memorandum of appeal. It appears that the 
plaintif was actually in possession before 
the suit. The suit is not therefore, barred 
by limitation. e 
- In the result the appeal fails and 
dismissed with costs. 

A, Appeal dismissed. 


(3) 15 Ind. Cus. 984; 13 Or, L, J. 508; 5 Bur. L, T, 
113; 6 L. B. R. 57. d 
(3) 25 O. 179; 24 I. A. 170; 1 C. W. N. 639; 7 Sar, P- 
C.J. 222 (P. C.). 

(4) 26 O. 966; 4 O. W. N. 31% 

(5) 23 A. 60: A. W. N, (1900) 199. 

(6) 80 Ind. Cas. 453; 26 Bom, L. R. 418; A, T, R, 1924 
Bom. 467. 

(7) 65 Ind. Cas, 325; 1 Pat. 287; 3 P. L, T. 296; A, I, 
R 1022 Pat; 542, 
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ALLAHABAD HIGH COURT. 
Szconp OivIL Arrea No. 1007 or 1925. 
January 13, 1928. 
Present:—Mr. Justice Mukerji. 

Bibi AHMADI BEGAM—PrArINTIFF— 

ene ail 
TEUS 

DHAN SINGH Dhek pa BABON DEN 
. Agra Tenancy Act (II of 1901), s. 47—Agreement 
for enhanced rent—Registration—U. P. Land Revenue 
" Act (III of 1901), ss. 55, 57—‘Rent payable’, meaning 
of—Rent recorded not actually payable—Presumption 
of correctness, rebuttal of. 

“Rent payable by tenant” within the meaning of s. 
55, U. P. Land Revenue Act, means only the rent that 
is actually payable by him at the date of the making 
of the record and not the rent which may have 
iT agreed to be paid at a future date. [p. 273, col. 


Where it is admitted by both the parties that the 
rent recorded in revenue papers is not the rent 
that was being actually paid by the tenant, the 
presumption of correctness attaching to such records 
under s. 57, U. P. Land Revenue Act, is amply rebut- 
ted. [abid.] 

An agreement to pay enhanced rent from a 
future date is compulsorily registrable under s. 47, 
Agra Tenancy Aot. [ibid.] 


Second appeal from a decree of the - 


District Judge, Bulandshahr. 


Mr. Panna Lal, for the Appellant. 
Dr. N.C. Vaish, for the Respondent. 


JUDGMENT.—This appeal and the 
connected Appeals Nos. 1003—1014 are very 
similar in facts. The plaintiff-appellant is 
the same. The defendants-respondents are 
different. 
suits for recovery of arrears of rent insti- 
tuted by the plaintiff-appellant against the | 

- several defendants-respondents, The point 
to be decided is the same in all these cases 
and the judgment in this case will gov- 
ern the remaining appeals, 

It appears that the plaintiff-appellant is 
the landholder under whom the several de- 
fendants-respondents held land. under leases 
fora term of seven years. The terms 
were to expire with 1325 Fasli, Settlement 
operations began in the yillage and these 
were to comejinto effect from 1326 Fasli. Dur- 
ing the course of the settlement operations 
in the year 1323 Fasli tenants were brought 
in to examine the entries that were being . 
made in the Record of Rights and to attest 
the same in case they had no objection to 
offer. in the course of these proceedings 

- the present respondent and the respondents . 

in the other casef agreed to a certain rent 
being recorded in respect of their respec- 
tive holdings. In the present case’ Dhan 

Singh the respondent agreed that his rent 

should be recorded as Rs.. 119-6-3. As a 

matter of fact, he was paying in 1323 Fasli 


` 18 
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` (and forthe matterof fact he paid during the 
term of the lease the same rent) the rent of 
- Rs. 96-2 3. The result was that, as a matter 
of fact, the tenants attested to a rent which 
they were not actually paying but attested 
to.a rent as to which it is said they agreed 
that they would pay the same at a future 
date, namely, from 1326 Fasli the term of 
the lease expiring with the year 1325 Fasli. 
The plaintiff's suit relates to the years 132€- 
28 Faslis and she claims rent at the enhanc- 
ed rate of Rs. 119-6-3. The tenant in this 
case contends that the rent payable is 
Rs. 96.2.3 and that he is not liable to pay 
anything. more, We have to accept the find- 
ing of fact thatthe tenant actually agreed to 
pay the enhanced rent by attesting this 
rent under s. 54 of the,Land Revenue Act. 
The question is whether this agreement is 
` binding on the tenant in view of the fact’ 
that for an agreement to pay an enhanced 
rent a registered document is necessary 
under s. 47 of the Agra Tenancy Act. 


The provision of s. 57 of the Land Reve- 
nue Act is that all entries in the Record of 
: Rights prepared in accordance with Chap. 
: IV of the Land. Revenue Act shall be 
presumed to be true until the éontrary is 
proved. It is urged that the presumption 
should be raised that the entry is correct. 
It is, however, an admitted fact that the 
~ rent recorded was not the rent that was be- 
ing aetually paid by the tenants. Under 
s. 55 of the Land Revenue Aet, one of the 
things to be recorded in the register of 
persons cultivating or otherwise occupying 
the land is the rent payable by him. “Rent 
payable by a tenant” can mean only the 
rent that is actually payable by him at the 
date of the making of the record and not 
the rent which may have been agreed to be 
paid at a future date. Thisis the natural 
interpretation of the expression. 'That be- 
ing.go,itis abundantly clear that the re- 
cord is wrong and the presumption of law 
has been rebutted. The questionthen remains 
"whether the agreement entered into in 1323 
Fasli would be binding on the tenant al- 
though it is not registered. There can be 
no doubt that in 1323 Fasli all the tenants 
holding under leases, were non-occupancy 
tenants. Section 47 of the Agra Tenancy 
` Act, therefore, applies with full force. Iagree 
"with the Oourt below that the agreement 
‘relied on by the plaintiff appellant cannol 
be enforced. 


I did not call upon Dr. Vaish to replys to 
the appeal, but he has been good enough to 
refer me to the case of Dat Prasad Singh ve 
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Gopal Ram (1) as supporting the view taken 
by me, From the head-note J find that’ the 
view taken bya learned single Judge of 
this Court does support my view. 

The appeal is dismissed with costs, 


R. L. - Appeal dismissed, 
(1) 34 Ind. Cas. 234; 14 A. L. J. 57. 


— 
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ALLAHABAD HIGH COURT. 
FinsT Civin Apprat No. 508 or 1925. 
July 17, 1928, 

Present:—Mr. Justice Kendall and 
Mr. Justice Niamatullab. 
RUSTAM SINGH AND OTHERS— DEFENDANTE 
—APPELLANTS 
versus 
BHOLA SINGH— PraiNTIFF— 

l 1 RESPONDENT, 

Hindu Law—Inheritance—Grant 
last malc-holder to his mistress—Succession to heirs, 
time of opening of. 4 

The proposition of Hindu Law that if one hasa 
life-interest in the property of another, the im- 
mediate heir of the owner does not inherit the 
property and that inheritance devolves upon the 
person who, ifthe original owner were alive up to 
the death of the person holding life-interest, would 
inherit under the Hindu Law does not apply to a case 
where such life-interest is held by his mistress. There- 
fore, where a person grants a life-interest to a lady who 
isnot strictly speaking his lawful wife butis a per- 
manent mistress, he does not divest himself of all 
interest in the property and there remains a vested 
remainder in him which on his death becomes vested 
in his heirs, fp. 275, cols.1 & 2] 

First appeal from a decree of the Sub- 
ordinate Judge, Budaun, dated the 13th of 
November, 1925. 

.  Mesere. Iqbal Ahmad and B, Malik, for 
the Appellante, 

Mr. Narain Prasad Asthana, for the Re- 
spondents.; 

JUDGMENT.—This is an appeal 
from the decree and order of the. Subordi- 
nate Judge of Budaun giving the plaintiff 
adecree in the following circumstances. 
The property in suit consists of certain 
plots in the village of Dosauli, Pargana 
Bisauli. It used to be part of the pro- 
perty of one Hansraj, who died in 1975, 
On his death his half share in the village 
was inherited by his twoenephews, Phul 
Singh and Bhola Singh. The plots in suit, 
amounting in area to nearly 70 “pakka” 
bighas, were recorded by the Revenue 
Oourts as being in the possession of Musam- 
mat Subarni "for maintenance.” It is 
pdmitted that this Musammat Subarni 
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was not strictly speaking and accordin® 
to Hindu Law the widow of Hansraj, but 
had beenliving with him for a consider" 
abletime as a permanent arrangement, 

. In 1881 a partition between Phul .Singh 
and Bhola Singh was carried out by the 
Revenue Courts and two  mahals were 
created, the plots in suit being allotted to 
the two mahals in equal portions. Phul 
Singh died about 1900, leaving two sons, 
Rustam Singh and Dewan Bingh, who are 


.the defendants-appellants in the present 


suit, On the 8th October, 1921, Musammat 
Subarni died. Mutation was made on a 
joint application of Bhola Singh on the 
one hand and Rustam Singh and Dewan 
Singh on the other, by which the plots of 
which she had been in possession were 


. taken into the two mahals half and half, 


as had been the case in the partition of 


- 1881, but in 1925 the present suit was 


brought by Bhola Singh claiming that 
he had become the owner of the whole area 
on the death of Musammat Subarni, and 
asking for the ejectment of the defendants 
from the plots of which they had taken 
possession, Bhola  Siugh's plaint was 
based on the statements of fact which 
are given above. He further said that 
Hansraj had in this lifetime given about 
300 bighas kham of sir land to Musammat 
Subarni aforesaid ‘in lieu of her mainten- 
ance allowance: and the said Musammat 
hada life-interest therein’, Later on in 
para. 5 hesaid: “On the death of the said 
Musammat the plaintiff, the reversionary 
heir of Hansraj deceased, became the ex- 
clusive owner of the miscellaneous property 
known afterthe name of Musammat Sub- 
arniaccording to Dharam Shaster." The 
defence was that succession to the property 
had opened on the death of Hansraj, and 
that the plaintiff, the father of the appel- 
lants, and the appellants themeelves . 
became the owners, and that the life-inter- 
est of Musammat Subarni did not affect 
the succession in any way. 

The learned Subordinate Judge decreed 
the plaintiff's suit. He remarked: "In Hindu 
Law we find that if one has a life-interest 
in the property of another, the immediate 
heir of the owner does not imherit the pro- 
perty. The inheritance devolves upon the 
person who, if the original owner were 


Hindu Law............ After the death of Hans- 
raj the plaintiff or Phul had no right in 
the property....... „In the partition the 


plots were shown in. possession of Musam- 
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mat Subarni as her muafi khairati. So: 


when she has died the person entitled to 
the land should get it. It is the plaintiff 
who is entitled as shown above and not the 
defendants". This would be fair statement 
of the law if Musammat Subarni had been 
a Hindu widow and had succeeded to a 
widow's interest in the disputed property. 
It is not, however, even thecase set up by 
the plaintiff that she was a Hindu widow. 
She only had a life-estate in lieu of main- 


tenance. Ithas been argued that the right, 


ofa maintenance-holder must necessarily 
be the right allowed by Hindu Law to a 
Hindu widow. If we were to accede to this 
argument we should undoubtedly uphold 
the decision of the Court below. We have 
been shown, however, no authority that 
would justify us in holdingthat in merely 
granting to Musammat Subarni a life-estate 
inlieuof maintenance, Hansraj was granting 
her a widow's estate, or that he was divesting 
himself of all interest in the property 
graüted to her. We have been referred to 
the case of Munni Lal v. Phula (1) A 
Bench of this Court was there considering 
the nature of the interest possessed by a 
mother in a Hindu family, in property 
allotted to her on partition between her 
sons, and they remarked: “We may, how- 
aver, mention that the argument of the 
learned Vakil for the appellants that in 
case she had obtained this property in lieu 
of maintenance, there would be a limited 
.estate with a vested remainder, cannot be 
aczepted”. The Bench was there consider- 
ing the question of whether the interest 
possessed: by the mother would revert to 
the joint family estate on her death, but 
they certainly imply that they could not 
accept the argument that during her life- 
time there was a vested remainder. It is 
sought to extend this proposition to the 
present case, but we are not prepared 
without express authority to go so far. 
The mere fact that a widow or a mother 
in a Hindu family who secures an inter- 


eat in the joint family estate either by suc- 


ceeding to the husband or by partition 
with her son obtains an interest that is 
limited in time bytheextent of her life, does 
not necessarily imply that any other 
parson who obtains a life-interest in such 
an estate must have all ths privileges 
which have beak accorded to a Hindu 
widow or mother. That is the argument 
on behalf of the respondents and as wa 
hava said we are unable to agree to it, 

(1) 103 Ind. Gas 322; 25 A.L. J. 72; A, I R, 1927 
Ail. 078; $0 A, 22; I, L T. 40 All, 87. 
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On the contrary we are of opinion that 
when Hansraj granted a life-interest to 
Musammat Subarni he did not divest him-- 
self of all interest in the property, but 
that there was a vested remainder in him: 
which on his death became vested in his. 
heirs, that is to say, in his two nephews 
Phul Singh and BholaSingh. The defend- 
ants appellants have succeeded to Phul. 
Singh’s share and the plaintifs suit for 
the wholeof the property must, therefore, 
fail. We, therefore, allow the appeal, set 
aside the decree and order of the lower 
Court and direct that the plaintiffs suit be. 
dismissed with costs in both Courts. 
R. L, Appeal allowed, 


ALLAHABAD HIGH COURT. 
Szcoxp CIVIL APPEAL No. 1051 of 1925. 
January 19, 1928. 
Present:—Mr. Justice Dalal. 
LALA SINGH-—DEFENDANT—AÀPPELLANT ' 


versus 
Babu RAGHUBIR NARAIN AND OTHERS— 
- PrAINTIFFS—RESPOND&NTS. 

Agra Tenancy Act (II of 1901), ss. 95, 202—Suit 
for establishing tenancy—Proof of tenancy—Suit for 
establishing tenancy-at-will, competency of—Suit for 
ejectment as trespasser—Plea of tenancy—Decision 
in accordance with decision of Revenue Court— 
Defendant's plea of want of proceeding under s. 202, 

.The mere fact of a party suing under s. 95 of the 
Agra Tenancy Act does not prove that he is a tenant 
of the other party. [p. 276, col. 2.] 

Under s. 95, Agra Tenancy Act, a suit to establish 
one's right as a non-occupancy tenant can also lie, 


[ibid.] . 
The plaintiff sued for the ejectmoent of 
the defendant ina Civil Court on the ground 


that he was a trespasser. The defence was that ho 
was a tenant under the plaintiff, The defendant 
also requested the Court to stay the proceedings 
pending the decision of a suit previously filed by 
him inthe Revenue Court forthe determination of 
his status. The Civil Court granted this request 
and eventually decreed the ‘suit after the defend- 
ant’s suit was finally rejected by the Revenue Court. 
The defendant subsequently in second appeal raised 
the plea that the trial Court ought to have taken 
proceedings under s 202 of the-Agra Tenancy Act: 
Held, that the defendant could not be permitted 
to raise the plea as he himself had accepted that 
the litigation in the Revenue Court was based on 
tlie same cause of action and that the decision by 
the Revenue Court was binding on the Civil Court, 
[ibid.] 
Second appeal from a decree of the 
Second Additional Subordinate Judge, 


Cawnpur. 
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‘Mr. A. P. Bagehi, for the Appellant. 


Mr. Sri Narain Sahai, for the 
Respondents. | 
JUDGMENT.—The plainiiffs sued 


for the ejectment ofthe defendant in Civil 
- Court on the ground that the defendant 
was a trespasser. Thedefence was that he 
was a tenantof the plaintiff. In para. 13 
of the written statement it was further 
submitted that a suit was pending at the 
time in the Revenue Court as between the 
parties to determine their relative position 
with respect to.the land and that, therefore, 
the civil suit should be stayed under s. 10 
of the Civil Procedure Code. The Court 
granted this request and trial was proceed- 
ed with after the defendant's suit was 
finally rejected by the Revenue Court. 
The defendant had sued in the Revenue 
Court for a declaration that he was an 
occupancy tenant ofthe land in suit. 


Both the Subordinate Courts decreed the 
suit and granted damages for crops of two 
seasons reaped by ihe defendant. Inthe 
grounds of appeal no- question is raised 
that the trial Court ought to have taken 
proceedings under s. 212 of the Tenancy 
Act, This argument was advanced for the 
first time to-day. In the trial Court also 
the defendant: accepted it as a fact that 
the litigation then pending in the Revenue 
Court was based on the same cause of action 
as in the Civil Court, and that the ‘decision 
of the Revenue Court would be binding on 
the Civil Court, Under the circumstances 
Ishallnot permit the pleato be taken here 
that proceedings ought to have been taken 
by the trial Court under s. 202 of the 
Tenancy Act of 1101. Inthis Court there 
are twoconflicting decisions on the point. 
In_the case of Kura Singh v. Chhallu Q), 
a: Bench of two Judges held that even 
where a matter as to tenancy has been 
decided by a Revenue Court the Civil Court 
is bound to take action under s. 202 of the 
Tenancy Act end leave to the Revenue 
Court to decide whether the point was 
res judicata or not. Subsequently in the 
case of Sarju Misser v. Bendesri Pershad (2) 
where it appears the attention of the Court 
was not drawn to the ruling in Kura Singh 
v. Chhallu (1) a Bench of two Judges held 
that the wording of s. e202 raised the 
inference thatthat section was intended to 
operate oflly in cases in which such ques- 
tion had not already been finally determined 
between the parties in the Revenue Court. 


: " 10 Ind. Cas 845; 8 A. L. J. 339; 33 A 
(P) 201nd, Ces 917 WAL dO UT 
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The correctness of this decision was accept- 
éd in Bhawan v. Madan Mohan Lal (3). 
That case, however, proceeded on the 
grotrd that circumstances had occurred 
subsequent to the Revenue Court's decision 
which rendered it necessary to obtain a 
fresh finding of the Revenue Court. 
Personally I would bave been disposed to 
follow the ruling in Kura Singhv. Chhallu 
(1) but the appellant here is not entitled to 
any such relief because of the reasons 
If the defendant had 
not raised the plea of s.10 and objected 
here in the grounds of appeal on the want 
of proceedings unders, 202, I would have 
directed proceedings to be taken under 
s. 202 of the Tenancy Act.. As the plead- 
ings stand I shall not doso. 

In the first groundof appeal it is argued 
that the mere fact of the defendant suing 
under 8,95 of the Tenancy Act proved that 
he was a tenant of the plaintiff. It is 
sufficient to state this argument to show 


that it is unsound, 


In the second ground it is urged that 
the decision of the Board of Revenue was 
not properly interpreted because it only 
related to the occupancy title of the defend- 
ant and not to his title as a tenant. 
Under s 95 a suit to establish one’s right 
as a non-occupancy tenant can also lie and 
the dismissal of the plaintiffs suit by the 
Board of Revenue amounted to adecision 
that the defendant was not a tenant ofthe 
plaintiff of any class whatseever. 

In the third ground reference is made'to 
certain documents alleged to have been over- 


looked by the Appellate Court. No such 
plea was argued here. x 
In the fourth ground facts are discussed 


‘as to whether the defendant is a tenant of 


the plaintiff or not. As already held by me 
this question has already been decided by 
the Revenue Court against the defendant 
and that decision is binding on this Court 
having regard to the pleadings. 

` Astothe fifth.ground of the trial Court 
refusing adjournment no argument was 
addressed to me. 


The sixth ground of appeal as to damages 
must prevail. It is true that the Subordi- 
nate Courts have assessed damages and 
the decision is notaquestion ef fact. The 
lower Appellate Court, however, bas over- 
looked the mistake committed by the trial 
Court in assessing damages. The price of 
rice was applied to paddy crop by the trial 
Court and the lower Appellate Court did 


(8) 35 Ind, Cas. 141; 4 A. L, J. 734; 28 A. 533. 
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not discues this question of mistake. 
The learned Counsel on the opposite side 
did not deny the mistake, Under the 
circumstances the amount of damages 
awarded to the plaintiff must be reduced by 
one-half, 

In the result I decree the appeal for 
Rs, 147-4-0 with proportionate, costs of 
all the Courts; otherwise the appeal is 
dismissed, 


R, L. Decree varied. 


ALLAHABAD HIGH COURT. 
Second Orvrrz, APPEAL No. 2243 or 1925. 
May 1, 1928. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
Musammat SALIMAN-—PELAINTIFF— 
APPELLANT 
versus 
Hakim MUKHDUM BUX AND ANOTHER 
—DEFENDANTs— RESPONDENTS. 

Evidence Act (I of 1872), s. 65—Certified copy of 
registered deed, sufficiency of as evidence—Civil Pro- 
cedure Code (Act V of 1908), s. 100—Second appeal 
—Undue influence, finding as to—Finding of fact— 
Muhammadan Law—Waki—Wakif appointed muta- 
pally an of property by wakif—Hffect on 
wakt, j 

The production of a certified copy of a registered 
deed is a sufficient proof where the original deed is 
in the possession of the other party and has not been 
produced, 

A finding as to the existence or otherwise of undue 
influence is one of fact and is unassailable in second 
appeal. 

Retention of possession of the wakf property by 
the wakif when he himself is appointed the first 
ae by the wakf deed does not invalidate the 
wakf. 

Muhammad Aziz-ud-din Ahmad Khan v. Legal 
Remembrancer (1) and Mohammad Abdul Jalil Khan 
v. Mohammad Ubedullah Khan (2), referred to. . 

Second appeal from a decree ofthe 
District Judge, Cawnpore, dated the 4th 
September, 1925. 

Mr. Haeari Lal Kapoor, for the Appel- 
lant. * 

Mr. Mushtaq Ahmad, for the Respondents. 

JUDGMENT.—This a second appeal 
by the representative of the original plaint- 
iff who sued for a declaration that the wakf 
deed of 20th June, 1921, alleged to be 
executed by Musammat Sakina, mother of 
the original plaintiff Baqridi, was inop- 
erative against éhe plaintiff. The property 
in suit consists of two shops and one house 
and originally belonged to Qadir, the father 
of Bagrit, the original plaintiff, and of 
Musammat Saliman, the present appellant. 


SALIMAN V, MBKABUM BUX. 


had been accomplished. 


277 


It is alleged that Qadir was displeased with - 
his children and that he executed a deed 
of gift on 15th December, 1909, leaving the 
property entirely to his wife Musammat 
Sakina. Both thelower Courts'have held 
that that deed of gift is proved. On second 
appealit was argued that the production 
of a certified copy of the registered deed 
of gift was not sufficient proof. We 
consider that the gift is sufficiently proved 
because from theinature of the circum- 
stances the original of that deed of gift 


-would have been in the possession of 


Baqridi or Musammat Saliman and they did 
not produce it. 

The second point which was argued was 
in regard to the validity of the deed of 
wakf. It is admitted that the deed of wakf 
was executed by Musammat Sakina. It 
was argued that she ‘executed it under cir- 
cumstances of undue influence, but we are 
bound by the finding of fact of the lower 
Appellate Court that there was no undue 
influence. 

The next point which was argued was that 
Musammat Sakina did not intend that the 
deed of wakf should be carried inte effect. 
For this argument reliance is placed on 
Muhammad Aziz ud-din Ahmad Khan v. 
Legal Remembrancer (Y) but in that case 
the wakif had destroyed the deed of wakf 
and had not taken any steps to carry it into 
effect and though he himself was nota 
mutawalli ander that deed of wakf yet 
he retained possession of the property. In 
the present case the deed of wakf of 
Musammat Sakina appoints herself as the 
first mutawalli, and, therefore, it was 
natural for her to remain in possession of 
the property. The argument-has been 
addressed to us that during the two years 
before her death shedid not pay any of 
the profits of the porperty to the mosque 
which is the object of the wakf. The deed 
wakf provides that the income shall be used 
in the first instance to keep the shops 
and house in repair. Itis not shown that 
there was any surplus left over which could 
be devoted to the mosque aiter these objects 
It is, therefore, 
not shown that there was any failure on 
the party of themutawalli to carry out the 
purposes of the wakf. We are also refer- 
red to Mohammad Abdul Jalil Khan v. 
Mohammad Utgdullah Khan (2), where it is 
held that the subsequent conduct of the 
wakf mutawalli would not invalidate the 


(1) 15 A. 321; A. W. N. (1893) 109. | 
. (8) 62 Ind, Cas. 725; 43 A. 416; 19 A, L. J, 227. 
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- wakf. " For these reasons we dismiss the 
appeal with costs, ' 


2. BL Appeal dismissed, 


ALLAHABAD HIGH COURT. 
.Frasr Orvin APPzaL No. 480 cr 1925, 
December 20, 1928. 
Present:—Mr. Justice Sulaiman and Mr. 
Justice Kendall. 
SAH DHARAM NARAIN AND ANOTRER— 
PLAINTIFF8— APPELLANTS 
2 versus 
. GUR SARAN AND OTHERS —DREFENDANTS— 
RESPQNDENTS. 

Hindu Law—Religious endowments—Shebaitship— 
Adverse possession—Power of person acquiring title to 
trusteeship by adverse possession—Absence of person 
entitled to act, effect of—Provision for selection of 
trustee from founder's family—Rights of members, 
nature of—Declaratory suit by member, competency 
‘of—Specific Relief Act (I of 1877), s. 42—Adop- 
tion—Authority to adopt—Conditions about selection 
of boy, whether mandatory. 

A person who acquires right as a trustee by 
adverse possession can only acquire the rightsof a 
full-fledged trustee and cannot Jay down a new 
line of succession to trusteeship contrary to the direc- 
‘tions of the deed of trust. [p. 280, col. 1.] 

A person cannot acquire right to shebaiiship by 
adverse possession so long as there is no person 
entitled as of right to act as a shebait under the 
provisions of the trust deed. [p. 279, col. 2.] : 

. Where under the terms ofa trust deed ‘succession 
-to the office of trustee does not go by inheritance 
but depends entirely on the selection made by the 
proper authorities from among the members of the 
founder's family, the members of the family have 
not even a ‘spes successionis such as reversioners 
‘possess, but only a mere hope of being selected, and 
have no right, therefore, to maintain declaratory 
-suit with regard to the right to trusteeship. [p. 280, 
“col. 2; p. 281, col. 1.] 

. Where a deed of trust provided that if a trustee 
died without leaving & son, his widow shall have 
power to adopt a boy, at first, from among the 
descendants of A, then from the family cf A and 
the descendants of B and if none of them was 
available she should adopt a boy whom she could 
adopt according to Hindu Law: 

Held, that the provisions were imperative and the 
widow could adopt any boy according to Hindu 
Law only ifno boy from the two previous classes 
was available. [p. 281, col. 2.] 

First appeal from 
Subordinate Judge, 
21st of August, 1925. A 
. Dr. Sir Tej Bahadur Sapru, Messrs P, 
N. Sapru, P. L. Banerji, I. B. Banerji and 
Sarup Chandra, for the Appellants. 

. Messrs. B. E. O'Con.-, -Iqbal Ahmad, 
Dr. K. N. Katju and Mr, N. P. Asthana, for 
the Respondents. 


JUDGMENT,—This is a plaintiffs’ 


a decree of the 
Muttra, dated the 
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appeal arising out of asuit by the rever- 
sioners of Sah Madhuri Saran for a declara- 
tion that the adoption of defendant No. 1 
by the defendant No. 2 his widow was 
invalid and that he has thereby acquired 
no right, nor can acquire any right in any 
wagf property under the management of 
the parties. The plaintiffs alleged that the 
widow had no authority from her husband 


- to adopt a boy, that she had become a 


sanyast and had no power left to adopt 
and lastly that under the custom of the 
family no outsider can be adopted. As the 
amended plaint stands, the plaintifs’ case 
further appears to be that the adoption was 
not in accordance with the intention and 
directions of the creators of the endowment, 
and that the adoption of the defendant qua 
that property was invalid and he was not 
entitled to succeed as a mutwalli after the 
death of the widow. The defendants in 
their written statement did not allege that 
Gur Saran has become by virtue of his 
adoption entitled to` succeed to the 
shebaitship immediately, but aseerted that 
the adoption. was in every way valid and 


.legal: It was denied on behalf of the 


defendants that the plaintiffs had any.cause 
of action or locus standi to maintain the 
suit, _ : - 

The Court below bas found that the 
plaintiffs had no cause of action to maintain ` 
the suit and that the adoption of the 
defendant was in every way valid and in 
accordance with the directions contained in 
the deed of waqf. The Court has further 
found that even if those conditions were 
broken the widow of Madhuri Saran has 
by adverse possession acquired the rights 
of trusteeship and is now in a position to 
create’ a new line of succession and that, 
therefore, the plaintiffs can neither challenge 
the adoption of Gur Saran, nor can they 
deny his right to succeed to the shebaitship. 

The pedigree is printed at page 5 of the 
paper-book. Madhuri Saran was the 
surviving son ofeK&undan Lal and an uncle 
of his was Phundan Lal. On the I7th of 
September, 1866, Kundan Laland Phundan 
Lal executed a deed of wag? dedicating 
considerable property to Thakur Sri Radha 
Ramanji Maharaj installedin atemple at 
Brindaban, and laid down:a.number of 
cenditions for the guidance of successive 
trustees. Under cl. 4 power was given to a` 
trustee to appoint his successor in his 
lifetime. Under cl. 13 power was given 
to a trustee who had no natural born son 
to adopt a boy in his lifetime before 
attaining the age of 25, Under cl, 12 there 


- 
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were directions laid down for making a 
Will authorising the widow of a trustee to 
adopt a boyaccording to certain conditions. 
Clause 14 empowered theexecutants to make 
modifications and alterations in the terms 
and the conditions of the deed from time 
to time, Clause 17 laid down that if in future 
no mutwalli appointed according to the 
terms given in the document were alive and 
in existence, then in thatcase the proper 
authority (hakim-e-wagt) ^ should have 
power to appoint asmutwalli and manager 
of the wagf property a person from the 
family of the executants. 

At the time when this deed was executed 
Madhuri Saran was a minor member of the 
family. It has not been seriously disputed 
before us that he would be interested ia 
the family property. Had he in his life- 
time challenged the validity of this dedica- 
tion, a question would have arisen whether 
his father and uncle were competent to 
endow a part of the family property when 
a minor member was alive. Bat on the 
19th of July, 1881, after having attained 
majority, Madhuri Saran ratified this 
endowment and agreed to abide by its 
conditions and further conjointly with his 
uncle executed a supplementary deed of 
wakf dedicating some more property for 
the same purpose and expressly providing 
that all the conditions given in serial order 
in the earlierwigfnama should be applie- 
able to that dead, and would be binding 
upon the executor and the mutwallifor 
ihe timebeing, There is no doubt,therefore, 
that Madhuri Saran himself in his lifetime 
did not repudiate this dedication but 
accepted it. Hecontinued to be the trustee 
till his death in 1891. 

It is an admitted fact that no child was 
born to Madhuri Saran. It is also not dis- 
puted that in his lifetime Madhuri Saran 
did not act according to the provisions of 
cl. 4in the deed of waqf and appoint anyone 
from among the descendants of his ancestors 
as his successor, On the otherhand by a 
Will dated the 16th of December, 1891, he 
appointed his wife as his future successor, 
and further authorised her to adopt any 
boy from among the relations and members 
of his brotherhood. This Will was followed 
by another .of the 20th of October, 1894, 
under which he again declared that his 
wife Musammat Ram Dei would ba the 
mutwalli and menager of the endowed pro- 
perty and temple in his place, and autho- 
rised her to make an adoption in case no 
male issue were born or ifborn did not 
Sürvive him. The translation of the last 
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‘portion of this Will as originally made by 


the translation office was slightly inaccurate 
but a correct translation of it is to be 
found in col.3 at page 3of the supple- 
mentary book. 

The learned Subordinate Judge has 
expressed the opinion that inasmuch as 
the property endowed was family property 
and the wagf became operative only after 
Madhuri Saran gave his consent to it on his 
attaining majority, he must be deemed to 
bs one of the founders of the wagf and, 
therefore, under cl. 14 of the document he 
was entitled to modify its conditions. 
Assuming that the position of Madhuri 
Saran wasone of a founder it is quite clear 
that hedid not in his lifetime profess to 
make any modification or alteration of the 
conditions of the deed. He left those terms 
in fact to be binding on the future 
successors, All that he can bs said to have 
done was to actcontrary toit. Itis also 
doubtful whether such modification or. 
alteration could have been done by one 
of the three executants only. . 

Under the deed there was no provision 
for appointing his wife as his successor. 
His duty was to adopt a boy in hia lifetime 
before attaining the age of 25. Buthe did 
not do that, and left a Will in favour of his 
wife limiting herchoice by tha conditions 
laid dowa in para. 12. Without doubt 
he gave her much wider power to adopt-if 
the two Wills left by him are to be read 
together. In this way he exceeded the 
conditions which were laid dowa in the 
deed of endowment, The logical result, 
therefore, was that on the death of Madhuri 
Saran there was in existence no proper 
successor who was entitled as of right to 
succeed to this shebaitship under the 
terms of the original deed of endowment. 
His widow, however,-stepped into the place 
and began to manage the trust property as 
trustee, and her management has remained 
undisturbed since 1894, and her position as 
trustee has not been challenged even in the 
plaint. 20. : 

In this connection it would be convenient 
to dispose of one finding of the Subordinate 
Judge that Musammat Ram Dei by virtue 
of having acquired title to the shebaitship 
by adverse possession is now in a position 
to create a new line of succe:sion in 
contraventicn ef the terms of the deed. 
In our opinion it is very difficult to 
hold that she acquired adverse  posses- 
sion of the office of the. shebait ever 
since her entry into possession. No doubt 
there is authority for the proposition that 
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in the absence. of. any. express termsto the 
contrary-the right to the shebaitship or 
‘the right to nominate the shebait may 
devolve on the heir-at-law of the original 
founder. But here we have in cl. 17 an 
express provision that if at any time no 
mutwalli,appointed according to the pre- 
scribed directions be alive and in existence 
then the proper authority should nominate 
a trustee, In the face of such a clear 


position it is impossible to hold that either - 


the devolution to the  shebaitship or the 
right to nominate a shebait would devolve 
on the legal heir ef the executant. Thus 
the position of Musammat Ram Dei cannot 
be considered to have been adverse to any 
person entitledas of right to succeed to the 
office. . | 

We are further of opinion that even if 
she has perfected her sight as a trustee by 


means of such adverse possession she can _ 


only acquire the rights of a full-fledged 
trustee and no more, Even then she 
- would in her own capacity as trustee be 
bound by the directions of the deed of 
endowment, and cannot claim a right to 


act contrary toit, We are, therefore, unable. 


to agree with the view expressed by the 
Court below that she is in a position to lay 
‘down a new line of succession. 

The position of the plaintiffs, however, 
is not that of reversioners to the estate of 
the original founders. So far as their 
claim to have it declared that the adoption 
of Gur Saran himself was invalid was 
concerned, they had a locus standi to 
maintain the suit and satisfy the Court 
either that no.adoption took place or that 
the adoptive mother had no authority to 
adopt or that under the custom of the 
family such an adoption was invalid, The 
Court below has found that the Wills said to 
have been executed by Madhuri Saran were 
duly executed. Those documents do confer 
an aurhority on the widow to adopt, and no 
gatisfactory evidence has been produced to 
ghow that there is any custom in the family 
which takes away her right to adopt. 
Under these circumstances the plaintiffs 
have not succeeded in showing that the 
adoption itself was invalid. z 

Even assuming that the widow in 
adopting Gur Saran has acted in a manner 
quite contrary to the directions contained 


in ‘the deed of endowment, it cannot be 


` held that the adoption of Gur Saran per se 
is illegal and invalid. Her act hasbeen in 
accordance with the directions given by her 
own husband and those directions did not 
necessarily limit her choice in any way. 
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She, so far as adopting a- boy to herself 
and her husband is concerned, was in no 


. way bound by the terms laid down by her 


father-in-law and his brother. The adop- 
tion of Gur Saran, having been made under 
an authority conferred upon her by her 
husband which was in no way limited, was, 
therefore, perfectly valid, andthe plaintiffs. 
are not entitled to a declaration that the . 
adoption itselfis invalid. The first part of 
relief cannot, therefore, be granted. In 
these circumstances it is unnecessary to 
consider whether the claim fora declara- 
tion that the adoption was invalid was 
within time. The Court below has held 
that the plaintiffs are entitled to get an 
extension under s. 14 of the Limitation Act, 
and itis notnecessary to reverse that find- 
ing, The fact is that the plaintiffs are 
not at all entitled to get this declaration. 

The latter part of relief A was directed to 
securing a declaration that the defendant 
by virtue of the adoption can acquire no 
right in any of the endowed properties. 
This when paraphrased means that he 
cannot by virtue of his adoption claim & 
right to succeed to the shebaitship after 
the death of Musammat Ram Dei. 

The Court below has held that the 


` plaintiffs have no cause of action for claim- 


ing this relief, No doubt reversioners have 
been allowed to come to Court and ask for 
a declaration that a certain adoption made 
by a widow was invalid or in fact did not 
take place. But the position of the rever- 
sionersis such that if the widow were to die 
immediately they would by right succeed 
to the estate. They are also allowed under 
8.42 ofthe Specific Relief Act to claim a 
declaration that alienations made by a 
Hindu widow are not- justified and would 
not be binding on the reversioners. But 
there too the effect of the alienation is to 
infringe the right of the whole body of the 
reversioners to succeed to the estate after 
the death of the widow, The position of 
the present plaintiffs is by no means simi- 
lar to that of reversioners. We have al- 
ready pointed out that in view of the provi- 
sions of cl. 17 there would be no actual 
devolution of shebaitship on any heir-at- 
law of the founders, The succession to the 
office would not go by inheritance, but 
would depend entirely on the selection 
made by the proper authority, which may 
be the District Judge. Thus the present 
plaintiffs have not even a Spes successionis 
such as reversioners possess and they have 
not even a definite hope that they would 
themselves be selected by he District 
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Judge, in case there is a vancancy in the 
office of shebait. They cannot claitd toy 
succeed to any right inherent in themselves,. 
but their selection would be a matter of 
choice and selection by the District: Judge. 
The power of the District Judge to/-select 
a mutwalli is not confined even to thé “near- 
est reversioner or to the eldest member -of 
the family. He can select anyone froin the 
family whom he considers fit and honest. 
The position of the plaintiffs, therefore, is 
much worse than that of reversioners; and 
it is very difficult tosee how they can be 
regarded as having any legal. character 
which entitles them to maintain a suit—for 
declaration. They certainly have no vested 
or contingent right to any property,,and-at 
best have only a faint hope that the Dis- 
trict Judge may when the time arrives 
happen to select one of them as successor 


to the shebaitship. In this view of—the . 


matter we agree with the Court below that 
the plaintiffs have no cause of action—to 
maintain a suit for declaration that—the 
be entitled to 





that neither in the written statement nor 
in the deed of adoption is there any -asser- 
tion that the defendant has by virtue of-his 
adoption become entitled to succeed to_the 
shebaitship. For aught one knows he-may 
not survive the present shebait. In this 
view of the matter we would hold that—the 
plaintiffs cannot ask this Court to grant 
them a declaration that the defendant: will 
not be the successor to the shebaitship 
after the death of the widow. They’-have 
no right to this propérty, and no legal cha- 
racter to maintain such a declaratory-suit: 
As the question has been fought out in 
the Court below a$ great length and—it-is 
desirable that the remaining issue “should 
be disposed of rather than left out we-think 
it necessary to consider the question whe- 
ther the widow has in fact acted in a—man- i 
ner contrary to the directions contained in ! 
Even if her hugband had. given 
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| boy was--dead 


: Musammat. Lachmi Dei. 
: that Musammaé Ram Dei the widow lived at 
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where power was reserved to the executant - 
to make modifications and alternations. . 
The Court. below, however, has not aecepted . 
this view. Having examined the lingüage 
òf cl. 12.We:are unable to accept this 
contention:: The deed laid down ‘the de- 
tails of the conditions which the mutwalli 
and manager should on his behalf enter in 
fhe Will in feyour of his wife. It provided ' 
that “if he leaves no son after him his 
Fodor ual have power toadopt a boy at 


hi 


first from ‘amongst the descendants of Sah 
Kundan Lal and Phundan Lal, then from , 
the family of the said Sahs and from 
the descendants of Mangal Sen, and if' 
-mone of-them is available she should adopt 
fa boy whom:.she could adopt according ` 
to. the-Hindu Law." The language of 
this provision,in our opinion, is impera- 
tive, amd—it was intended that she should 
have power to &dopt'à boy according to 
the Hindu-Law only ifno boy from the 
two previously mentioned classes was 
available—--We must, therefore, hold that. 
if the widow proceeded to adopt a different 
boy while-one from either the first or. 
Ithe second class was available she was 
¿not acting according to the conditions. : 
‘of the deed of wakf. 
On behalf of the defendants the position 
taken up in the Court below was that, as 
[a matter—-of fact no, suitable boy was 
javailablé whom she could have' adopted in 
‘preference-to Gur Saran. On the other 
j hand "thé plaintiffs put forward the case 
i that more— than one boy was available, . 
and that-in spite of offers  made:'to her 
ito adopt-such 8 boy she declined to do 
igo. Five names were suggested. They- 
at page 79 of the judgment 
(and sre numbered as lto 5. The ' fifth 
long before the time of 
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ithe adoption of Gur Saran and was, 
therefore-—not available, The third boy 
Jag Mohan had attained the age of 14 
years,eand-was not qualified to be adopted 
underzcl15 of the deed of endowment 


which.—prescribed the age of seven 
years; The fourth boy was not even born 
till long—after the adoption, and could 
not possibly have been.adopted. We are 
thus left. with two boys Sah Sita Ram 
and Sah: Madho Ram, who are brothers and 
the sons.of Sah Gopi Saran from his wife 


It is to be noted 


Brindaban where the temple is situate 
and Sah Gopi Saran and his Wife lived at 
Patna-inthe Proyince of Bihar. -According 
o thé .statement of Musammat Lachmi 
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Dei she was prepared to offer her soh in 
adoption to Musammat Ram Dei. Through- 
out her examination-in-chief she did not 
specifically mention whether it. was Sita 
Ram or Madho Ram whom she was'ready 
to give in adoption. Butin examination- 
in-chief on page 43 she stated that the 
boy she wanted to give in adoption might 
bé of 8 or 9 months of age and Hismame 
was Sah Madho Ram alias Bachcha Babu. 


From this it can be inferred that she 
intended to give her second son in 
adoption to Musammat Ram Dei. ‘After the 


close of her long cross examination the 
Counsel for the plaintifis elicited in re- 
examination an answer that shé and her 
husband were willing to give either of the 
two boysof theirs in adoption whom Musam 
mat Ram Dei might like. 


taken on behalf of the defendant. But 
her statement shows that at the time 
when she wanted to . give the boy in 
adoption he ‘was 8 or 9 months of age. 
She further stated that she consulted a 
Vakil Banwari Babu at his house and 
was advised that the notice should be 
sent to the lady indicating that she was 
prepared to offer her son in adoption, and 
that a notice was accordingly sent. In 
support of this statement two Vakils have 
been examined. ‘ ; 

Mr. Krishen Deo has stated that he 
did send anotice on behalf of Ssh Gopi 
Saran to Muttra, but does not now 
remember the name of the lady to 
whom it was sent, though tke notice 
related to the adoption of Gopi Saran's 
son. The Vakil has now no copy of the 
notice sent by him and does not remember 
if any reply was received. He does not 
in express language say that this notice 
was a registered one, though that fact 
may be inferred from his statement that he 
had suggested that a registered notice 
should be sent, According to: him the 
notice wes sent towards the latter part 
of the year 1917, but this fact he has depos- 
ed to merely from memory, The reason for 
sending this notice was that there was a 
rumour that the lady at Muttra was 
trying to edopt some boy. The Vakil is 
notin a pcsition to give the exact date 
or month of this notice. The other Vakil 
Mr. Banwari Lal who is related 
Musammat Lachmi Dei cofroborates him 
to this exten} that he states that Musammat 
Lachmi Dei had consulted himin con- 
nection with offering her son in adoption 
to the widow of Madhuri Saran. On the 


This statement. 
was recorded inspite of objections being: 


to. 
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other hand, we have the statement of the 
mukhtar-i am ofthe defendants Behari Lal 
who says that he happened to go to Patna 
and requested Sah Gopi Saran before the 
adoption to give his son Sita Ram in adop- 
tión;-but he verbally refused to do go. 
This: ,yefusal was made some four months 
before the defendant's adoption. At that 
time Sah Gopi Saran had one son Sita 
Ram. He further states that a letter was 
sent to Gopi Saran but no reply was 
received, The learned Subordinate Judge 
on. this’ evidence and certain circumstances 
which we shall mention shortly has held 
thatit isnot shown that Madho Ram was 
born before the adoption of Gur Saran or 
that his parents were willing to give him in 
adoption to:the lady Musammat Ram Dei, 
or that they had intimated to her their 
willingness. 

In this connection we have to considera 
few circumstances which cannot be disput- 
ed. Sah Gopi Saran had a son from 
his first wife, viz, Radha Kishen. Sita 
Ram was born of his second wife Musam- 
mat Lachmi Dei. Madho Ram was born 
some time towards the end of 1917. Accord- 
ing tothe date mentioned in an applica-. 
tion for the appointment of a guardian 
filed by Musammat  Lachmi Dei, the date 
of birth of Madho Ram was stated to be the 
20th Aghan, 1974, which corresponds to the 
l8th of December, 1917. If Musammat 
Lachmi  Dei's statement were to be 
believed, within a couple of weeks of the 
birth of the son she went to the house of the 
Vakil hrr relation to consult him as to 
-whether she should give herson in adop- 
tion to Musammat Ram Dei, and as to the 
steps she should take in case she 
should decide to do so. This on 
the face of itis very improbable, On the 
other hand if her statement that at the 
time when she wanted to offer the boy 
Madho Ram in adoption he was 7 or8 
months old be accapted and the statement 
of the date of the birth of the boy in the 
application for ethe appointment of a 
guardian be assumed to be correct, then the 
offer could not have keen made till long 
after the adoption of Gur Saran. We 
further find that the relations -between the 
husband of  Musammat Lachmi Dei and 
herself were not of the most cordial kind. 
There was undoubtedly some misunder- 
standing which resulted ing criminal com- 
plaint being filed against the husband, 
although it might have been filed not at the 
instance of the wife but possibly at the 
desire of her father, This was followed by 
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a suit by the husband against the wife:aud 
her father for restitution of conjugal rights. 
There is also the outstanding fact that 
before the birth of Madho Ram she had only 
one son Sita Ram alive and a step-son 
Radha Kishen. Sah Gopi Saran appears 
to have been possessed of substantial 
property, and it is difficult to understand 
that Musammat  Lachmi Dei would be 
ready and willing to give her son Sita Ram 
while no second son was born to her in adop- 
tion to Musammat Ram Dei, with the result 
that he would be deprived of all right of 
‘succession to his father's estate and content 
himself with Rs..200 a month as remunera- 
tion fixed for the shebait, and perhaps some 
extra income which he might derive by 
holding that office. Musammat . Lachmi 
Dei's statement does not suggest 
before December, 1917, when Madho Ram 
was not born, she had offered to give Sita 
Ram in adoption. On the other hand if 
Bihari Lal's statement were to be believed 
there had been a refusal to give him in 
adoption. It is admitted by Musammat 
Lachmi Dei that no letter informing Musam- 
mat Ram Dei of the birth of Madho Ram was 
sent to her, if we exclude the sending of the 
allleged notice subsequently. The adoption 
of Gur Saran took place in February, 1918, 
thus the interval of time between the birth 
of Madho Ram and tie adoption of Gur 
Saran was very short, and unless the send- 
ing of a registered notice be accepted it-is 
difficult to believe that Musammat Ram Dei 
at Brindaban would necessarily have heard 
of the birth of Madho Ram at Patna. It may 
further be doubted whether Madho Ram be- 
ing only a month or two old would at all be 
considered a fit and proper boy to be adopt- 
ed and then possibly taken away from the 
arms of his natural mother. - The learned 
Subordinate Judge isof opinion- that 
the story of the service of the 
notice by Gopi Saran is purely a got up 
one. and that no such notice was in fact 
ever sent. He is not prepared to accept 
the suggestion that Musammat Lachmi Dei 
.would be willing to part with her son Sita 
Ram at & time when he was her only 
son, particularly when she had a step-son 
who would in-case of Sita Ram's adoption 
succeed to the entire estate of her husband. 
He has recorded a finding that itis clear 
that Gopi Saran had refused to give his 
first son Sita Rdm in adoption to Musammat 
Ram Dei. There is the formal evidence of 
Bihari Lal to prove this refusal, and the 
circumstances support that conclusion. As 
‘regards the offer to give away Madho Ram 
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we aré not satisfied that this was ever made 
befcre ‘thetadoption of Gur Saran. The 
time waà too. short, and it is not satisfactori- 
ly proved-that a notico was received by 
Musammat Ram Dei before she adopted Gur 
Saran. We must accordingly hold that 
there being no other suitable boy available 
Musammat Ram Dei was justified in adopt- 
ing Sáh Gur Saran, who was her sister's 
grandgon-and was eligible to be adopted 


under the.Hindu Law. 








For these reasons we dismiss this appeal 
with costs— 
A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Second Orvin, APPEAL No. 56 oF 1926. 
rds April 27, 1928. 
~Present:—Mr. Justice Mukerji. 
MANSA RAM —PLAINTIFF —APP#LLANT 
versus 
MOHAMMAD HUSAIN AND OTHERS 
—DEFENDANTS— RE-4PONDENTS, 

Agra-Tenancy Act (II of 190 1), ss. 5? (b), 65, 66— 
Suit for ejectment of tenants—Rule applicable, 

A suit for ejectment of a tenant on the ground 
that he was usingthe land for a purpose which was 
inconsistent with agriculture is one based on s. 57 
(b) and~is not within the purview of s. 66 of the 
Agra Tenancy Act. The rule which applies to such 
asuit isembodied ins, 65 of the Act. [p. 284, col. 


Waona appel from a decree of the Ad- 
ditional District Judge, Aligarh. 

Mr: Sen; for the Appellant. 

Mr. Bagchi, for the Respondents. 

JUDGMENT.—The plaintiff of the 
first Court is the appellant here. He is 
the zemindar and the defendants Nos. 1 to 3 
are his ex-proprietary tenants.The defendant 
No. 4 is asub-lessee from the defendants 
Nos. lto 3. The suit was brought for the 
ejectment of the defendants on the ground 
that the tenants were using the land for 
& purpose which was inconsistent with 


agriculture. The defendant No. 4 is a 
ginning and pressing factory and 
they -have been given this land for 


the purpose of collecting and spreading 
cotton and they have been usingit for the 
same purpose. 


The -defence was that theland had been 
in use-of the defendant No.4 for the 


present.purpoges for several years and the 
guit was barred by limitation. 

The-Court of first instance dismissed the 
suit on the ground of limitation but the 
learned District Judge set aside this 
finding. He was of opinion that a fresh 
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lease, which was granted to the defendant 

No.4 in July, 1924, gave a fresh cause of 

action tothe plaintiff. The learned Judge, 

however, gave the defendants Nos. 1 to 3 

ee benefit of s,660f N. W.P. Tenancy 
et. 

In this Court it is contended that the 
tenants had once before had the benefit 
of s. 66 of the Tenancy Act and the learned 
Judge should not have given them again 

. that benefit. 

For the respondents it is contended 
that the learned Judge was wrong 
in not dismissing the suit on the ground 
of limitation and as the suit was liable 
to be dismissed on the ground of limitation 
the appellant should not be heard in 
support of hisappeal. 

There is no appeal by the defendants 
and, therefore, it becomes unnecessary to 
enter into the question of limitation. 

The important question is whether the 
learned Judge was rightin granting the 
defendants the benefit of s. 66 of the 
Tenancy Act. NAH 

As I have already stated the suib was 
based on cl. (b), s.57 0f the Act. Section 
66 has no application to such a suit. 
The rule which does apply is embodied 
in 5.65 of the Act. Mr. Bagchi for the 
respondents had asked me to apply s. 65; 
on the other hand, Mr. Sen on behalf of 
the appellant urges that the defendants 
once had the benefit of s.66 and they 
should not be allowed any benefit even 
under s. 65. 

The previous judgment is not discussed 
in the judgment of the Oourts below. I 
had it read out to me. It appears that 
in 1918 the plaintiffs brought & suit for 
ejectment on the ground that the lease 
in favour of the defendant No. 4 was 
unregistered and was for a term of 
more than one year.. The decree 
that was passed was that the defend- 
ants should be ejected unless the 
lease is registered. The lease was for five 
years and was, apparently, subsequently 
registered, for we find that no action 
was taken under the decree for ejectment 
of the defendants. That lease expired in 
June, 1924, and a fresh lease was granted. 
This lease being registered the plaintiffs 
brought the suit under cl. (b) ofs. 57. 
The former suit was apparently brought 
under cl. (d) of s. 57. Once having 
granted a 4ease for five years the tenants 
were not entitled to grant again a fresh 

. lease for five years. A suit, therefore, 
„could. have been brought for. ejectment 
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under cl. (d) of s. 57 as well But 
such a suit has not been brought and 
if it had been hrought, an appeal could 
not have been entertained by the Civil 
Oourt. The appeal would have gone to 
the Commissioner under serial No. 18 of 
the 4th Schedule of the Act. I must 
accept that the suit is one under el, 
(d) of 8.57 and must hold that s. 66 has 
no application. 

I see no reason why the benefit of s. 65 
should not be extended to the ex-proprietary 
tenants. Anything done in the previous 
suit does not disentitle them from getting 
the benefit of s. 65. 

I modify the decree of the Court ‘below 
and direct that the defendants shall remove 
the wall that has been built on the land 
and shall bring the land under cultivation, 
The defendant No. 4shall be ejected from 
the land. If the defendants Nos. 1 to 3 
fail to remove the wall and to bring the 
land undercultivation within three months 
of this date they too shall be ejected. 
The defendants will pay the costs of the 
plaintiff-appellant in all the three Courts. 

R.L, — h Decree modified, 


ALLAHABAD HIGH COURT. 
Szoonp OivIL APPEAL No. 2185 or 1927. 
January 24, 1928. 
Present:—Mr. Justice Ashworth. 
Sahu MUNNA LAL AND OTAERS— 

PLAINTIFFS—AÀPPELLANTS 


versus 
MAHTAB AND oTHERS—DEPENDANTS — 
RESPONDENTS. , 


Landlord and tenant—Grove-holder’s right, trans- 
fer of—Alienation in perpetuity by agricultural 
tenant of holding with trees—Abandonment of ten- 
ancy. 

The act of an agricultural tenant who plants trees 
on his holding and then proceeds to transfer the 
holding in perpetuity along with the trees amounts 
to an abandonment of his tenancy since he has no 
interest which he can transferin perpetuity. The 
case ofa grove holder, however, stands on a difer- 
ent footing. A grove holder can transfer his interest 
in the land, namely, the right to occupy the land so 
long as the grove is maintained. 

Second appeal from a decree of the 
Additional Subordinate Judge, Shahjahan- 
pur. 

Mr. Ambika Prasad, for &he Appellants, 

JUDGMENT.—This second appeal 
arises out ofa suit brought by the plaintiffs- 
appellants for cancellation of a certain 
sale-deed. executed by one party of the 
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defendants in favour of another party of 
the defendants and for possession of the 
grove which formed the subject-matter 
of the sale-deed. Both the lower Oourts 
allowed cancellation of the sale-deed in 
so far as it purported to sell the land of 
the grove but rejected the rest of the 
suit. The appellant comes in second 
appeal saying that the deed should have 
been cancelled in toto and possession 
given to him. 

. I may point out that the decree for 
cancellation of the sale-deed in 80 far 
as it purported to sell the land of the 
grove was not a proper one. A written 
instrument under s, 40 of the Specific 
Relief Act can be cancelled in part, but 
thatis not what has been done here. 

What in effect is intended is that the 
deed shall be declared not to be operative 
against the plaintiff so far asit purports 


to transfer theright of absolute ewnership 


in the land. ; 

The appellant's contention in this appeal 
is that a grove-holder previous to the 
passing of the Agra Tenancy Act, 1926, 
was not entitled to transfer his interest 
in land. Reliance has been placed on the 
case of Wahida Khatun v. Bulaqi Das (1). 
That decision has no bearing on the 
present facts. In that case an agricultural 
tenant planted trees on his holding and 
then proceeded to transfer the holding in 
perpetuity along with the trees. An 
agricultural tenant had 
which he could transfer in perpetuity, 
and consequently his action amounted to 
an abandonment of his tenancy. When 
his tenancy ceased he ceased to have any 
right in the trees planted by him as a 
tenant. That was nob a case where & 
grove-holder purported to transfer his 
interest in the land, namely, the right to 
occupy the land so long as the grove 
was maintained, That right has always 
been affirmed in respect of grove-holders 
even before the passing’ of the ‘Tenancy 
Act of 1926, Section 197, cl. (b) of that 
Act merely re-enacted the existing law. 
Where a person transfers land this always 
means that he transfers his interest in 
the land. Ifin the sale-deed an interest 
greater than that possessed by the trans- 
feror isasserted to be transferred, then the 
deed of transfer furnishes the paramount 
owner with a right to sue either for 
cancellation of ths deed or for a declaration 
that his title is noi to be affected by the 


(1) 3 A. L, J. 385; A. W. N. (1906) 140. 
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deed. Otherwise a. transfer of land is 
only a brief way of stating . that the 
transfer is of the interest of the transferor 
in theland. <... . st 

There::s no force in this appeal’ and 
itis dismissed. ^ — 


R.L. 


Appeal dismissed 


ALLAHABAD HIGH COURT. 
: Brrsz Orvin APPEAR No. 131 or 1925. 
i December 17, 1928. 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji, 
BANS EY BEHARI LAL— PLAINTIFF 

` —APPELLANT 
VETEUS 
BRIJ BEHARI LAL AND oTHEsS 
—DEFENDANTS— RESPONDENTS. 

Hindu Law—Partition—Intention to divide—Sever- 

ance of stctus—Notice demanding partition. mot. per- 
sisted in—Status of family —Subsequent conduct of 
parties, effect of. — . : 
- A member ofajeint Hindu family, if he chooses, 
may separate himself, and to effect a separation in 
status itis not necessary that the other members 
should bea consenting party. But even where an 
unequivocal wish to separate is once declared, no 
separation will be effected, in law, if it be found, 
as a fact, that the intention was given up as the 
result of a subsequent agreement of the parties:by 
which the notice was expressly or impliedly with- 
drawn. [p. 291, col, 2.] 

Though the legal result of a complete separation 
cannot beaffected or controlled by subsequent con- 
duct of the parties except by way of re-union, such 
conduct can be looked at to decide whether there 
has been a completed separation or only an attempt 
to separate. [p. 292, col. 2.] 2 

Ram Keli v. Khiman Lal (1), explained. 

Jai Narain Raiv. Baijnath Rai (2) and Kedar 
Nath v. Ratan Singh (3), referred to. : 

Quere.—Whether the person making the demand 
for partition may abandon it without the consent 
of the other members of the family, so as to enable 
him to continue to bea member of the joint. family 
[p. 292, col. 2; p. 293, col. 1.]. 

Firat appeal from a decree of the Subor- 
dinate Judge, Pilibhit, dated the 28th of 
January, 1928. : 

Mr. C. S. Bajpai and Dr. K. N. Katju, 
for the Appellent. 

Messrs. Iqbal - Ahmad and Mukhtar 
Ahmad, ior the Respondents. ° 


JUDGMEN T.—This appeal arises out 
of a suif for partition of joint family proper- 
ty in wLioh the appellant was the plaintiff, 
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The relationship of the parties is shown 
by the following pedigree:— i 


NIHAL CHAND 
aa a eos o 
( Y 
Nand Lal Tula Ram 
{ 


Bhagwan Das, E 1 
(died 1st May, 1922). : | 





- ) 
Ram Bilas, Thakur Prasad 
defendant 


(died pending the suit) 


Brij Behari Lal, 
defendant 


Bankey Behari, 
plaintiff. 


( | 
Shyam Behari Raj Behari Taj Ba 
Lal, Tal, * Lal, 
defendant. defendant. defendant 
(died pending the 
suit:) 


The plaintiff's case was that on-the death 
of Bhagwan Das the family estate belong- 
_ ed by right of survivorship, to the rest of 
the family consisting of the parties to the 
suit and that in the case of partition the 
plaintiff's share was one-half. The plaintiff 
accordingly claimed separation by metes 
and bounds of his one-half share. | 
The defencewas that the plaintiff had 
separated himself from the rest of the 
family during the lifetime of Bhagwan 
- Dasand that he was allotted a quarter 
share only to which alone he was entitl- 


ed. - A 

- The learned Subordinate Judge: has held 
that the defendant's case was partially true, 
that although no partition by metes and 
bounds took place, as alleged by the defend- 
ants, there was nevertheless enough evi- 
dence to show that the status of the- family 
had been split up and that the plaintiff had 
come to be regarded as the owner of a 
quarter share. The learned Judge accord- 
ingly decreed the suit by directing a parti- 
tion of a quarter-share to the plaiatiff, 


The main question for determination in 
this appeal is whether or not there was an 
actual disruption of the family by the 
separation of the plaintiff before the death 
of Bhagwan Das or whether at the date of 
«tho suit thefamily still pape to be 
joint in which event the ' plaintiff's share 
would beone-half.  . i 

In order to enable the Court to weigh the 
evidence atiis proper worth it is necessary 
toexamine closely the pleadings of the 
parties, The defendants, who pleaded sepa- 
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ration and on whom, therefore, the burden 
of proof lay, disclose their case in the 
written statement of Ram Bilas, It appears 
that originally Ram Bilas was the sole 
defendant in the case, Later on, his son 
and grandsons were impleaded. ‘These, 
however, contended themselves with filing a 
short written statement and with the adop- 
tion of Ram Bilas’s written statement, 
Ram Bilas’s case, in his long written state- 
ment, put briefly was this. About July, 
1920, the plaintiff insisted on partition and 
it wasarranged that he should make col- 
lections in three villages, viz., Gularia, 
Nawa Bagla and Mirpur Hirpur (out of 922 
villages owned by the family), that these 
three villages yielded Rs. 1,500 ayear as 
the net profit, that as the total amount of 
yearly profits to which the plaintiff was 
entitled for his one-quarter share was 
Rs. 2,00), it was arranged thatat the close 
of the agricultural year which commenced 
in July, 1920, (1328 Fasli) an adjustment of . 
account would take place and the deficiency 
in the plaintiff's profits would be made 
good by Bhagwan Das and Ram Bilas, that 
all moveable properties were actually 
divided, that the servants of the family 
were divided and they, thereafter, managed 
for their respective masters and that asre- 
gards money-lending and sugar business, 
it was agreed that after the payment of a 
possible debt, the balance would be divid- 
ed. It appears that on 2nd February, 1922, 
the plaintiffsent a registered notice to 
Bhagwan Das and Ram Bilas demanding 
partition, The defendants did not rely on 
it as a document creating, as a matter of 
law, a separation in the status of the family, 
The reason was that according to their 
case the partition had already taken place 
in July, 1920. The defendants accordingly 
stated in para. 5 of the written statement 
(para. 9) that by means of this notice the 
plaintiff declared the separateness of his 
status and, the defendants added that it 
was agreed, as the result of the notice, 
that a deed of partition would be registered 
as soon as Bhagwan Das recovered from 
his illness. It was the defendants’ case 
thaton 2nd February, 1922, Bhagwan Das 
was really ill, but we may state at once 
that there is no reliable evidence to prove 
this and the Oourt below has not found that 
such was the case, ^ * 

Iu viewof the pleadings stated above, 
the only question for decision was whethar 
the plaintiff had separated in July, 1920, 
No question arosa as to whether if the 
family was joint, even at the date of the 
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registered notice, namely, 2nd February, 
1922, the delivery of the notice ereated a 
disruption in the family. 

The case, however, has been considered 
from both the aspects and the following 
issue was framed by the Court below:— 
"Whether the plaintiff separated from the 
joint family about July, 1920? If the 
answer.to theabove beiu the negative, is 
the plaintiff to be looked upon as separated 
in interest after his notice or registered 
letter of the 2nd of February, 1922?" 

The learned Subordinate Judge recorded 
the following finding as to the first part of 
the issue: — : 

"Therefore, if I were asked 
strength of oral evidence... 


on the 


to hold that there was & regular partition: 


by metes and bounds of all thejoint family 
property in or about July, 1920, I would 
unhesitatingly decline to do so... Nhe, fas 
In fact, I may go thelength of saying that 
even the entire circumstantial evidence, to 
whieh Ishall presently refer, read in con- 
junetion with oral evidence referred to 
above, fails to my mind to establish that 
any regular partition of all the family pro- 
pertyby metes and bounds was really 
made." (Page 115 of the printed record). 
The learned Judge then proceeded to 
remark that the above finding did not 
preclude the Court from finding that the 
plaintiff had, as a matter of fact, severed his 
rights or interest in the joint family proper- 
ty. Thelearned Judge ultimately held, as 
already stated, that the plaintiff had sever- 
ed his interest during the lifetime of Lala 
Bhagwan Das, but did not say when the dis- 
ruption took place. As we have already 
stated, the learned Judge was not satisfied 
that a partition took placein July 1920. 
Before examining the evidence the 
learned Judge adopted à method of trying 
the case of which we do not approve. In- 
stead of arriving at findings of fact first 
and applying the law then, he proceeded 
to find out what thelaw was and then to 


find hia facts. This procedure is calculat- 


ed to mislead a Judge and to tempt him to 
arrive at findings which are likely to fit 
in with his view of law. In our opinion 
this is what has actually happened, in this 
particular case. Thelearned Judge fouad 
asa matter. of law: that a definite and 
unambiguous indication by one member of 
intention to separate himself and to enjoy 
his share in &»verality may amount to sspa- 
ration (page 116 of the record). It is not 
the case that the learned Judge applied 
this rule of law to the notice dated the 2ad 
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February, 1922, specifically, but he applied 
it to the entire case, 

The first thing that we have tosee is whe- 
ther the leerned Judge erred in his finding 
of fact, namely, that the plaintiff had sepa- 
rated hisstatus from the joint family and 
had become a separated member. The 
learned Judge, as already stated, has dis- 
carded tbe oral evidence adduced on 
behalf of the defendants. He based his 
opinion. on the account-books said to 
belong to the family and the account-book 
of a certain legal practitioner, Lala Tribhu- 
ban Lal. He relied also on. cértain minor 
pieces of evidence which will all be notic- 
ed, in due 2ourse. . 

It appea-s that, as very often happens in 
the case of a suit for partition of large pro- 
perties belonging to a joint family, the fil- 
ing ofthe plaint was followed by an ap- 
plieation to the Court to send down & man, 
styled ‘a Commissioner’ to take possession 
of the account-books and moveables in the 
possession of the defendant. The object of 
this procedure is to prevent the defendants 
from manipulating the account-books and 
removing tho moveable properties and the 
cash, if any. A similar application was 
made in this case and certain account books 
were brought into Court by a certain 
Pleader who was appointed the Commis- 
sioner. When the account-books were 


received im Court the plaintiff was asked 


to state if those books were or were not the 
books belcnging to the joint family. He 
replied in the affirmative. The learned 
Judge pirned the plaintiff down to this . 
statement and did not permit him to say, 
later on, that some of the account-books 
had been tempered with at the instance of 
the defencants. Before us the learned 
Counsel fcr the plaintiff contented himself 
with pointing out that some of the account- 
books were entirely unreliable, although 
they may have been kept and maintained 
by servants of the joint family. For 
reasons io be presently stated, we are satis- 
fied that some of the account-books cannot 
possibly be accurate. It is only the  ac- 
count-booxs that are properly kept that are 
admissible in evidence as relevant. (Vide 
8. 34 of tha Indian Evidence Act.) 

It will be re collected that the defend- 
ants’ case in the written statement was 
that in July, 1920, the plaintiff was given 
three villages in their entirety, namely. 
Nawa Nagla alias Haru Nagar, Gularia and 
Mirpur Hirpur and ultimately, the vil- 
lage of Behta was handed over to the 
plaintif, cn the death of Bhagwan Das, 


as or writer of the account-books, 
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which, as we know, happened in May, 1922, 
(see para. 6 of the written statement, page 9 
of the record).. Now itis common ground 
and such is the finding of the learned 
Subordinate Judge, (see page 116) that the 
income.of the villages: Nawa Nagla alias 
.Haru Nagar and Gularia were notentered 
in the account-books recovered by the Gom- 
missioner, after the date June, 1919. If the 
- case of the defendants, as stated in paras. 1 
` and 2 of the written statement, be correct, 
the income of the two villages Nawa Nagla 
and Gularia should have found their place 
` in the family aecount-book up to the end 
of June, 1920. Similarly, the income from 
Mirpur  Hirpur should also have been 
entered up to June, 1920; and not up to any 
later date. In the case of Mirpur Hirpur, 
the account-books recovered by the Oom- 
missioner contain entries of realisations 
madeup tothe end of March, 1921. Far- 
ther, if the case in para. 6 of the written 
statement be correct, the realisations from 
the village of Behta should find place in 
the aforesaid account-books up to May, 
1922, but they were actually found entered 


up to October, 1923. It will thus be noticed . 


that the account-books which are the main 
‘evidence on which the learned Subordinate 
Judge relies to find a separation of the 
Status of the plaintiff, conflict with the 
defendants’ case. - On the other hand, it is 
commen ground that certain collections 
known as ‘shagun’ or ‘presents’, collected 


from these four villages; are to be found ` 


entered in the books in the year 1330 Fasli 
(1922 to 1923). As regards these entries of 
` 'shagum' or ‘presents’, the defendants’ con- 
tention is that these entries have been made 
. by the defendants’ own servants in collusion 
: with the plaintiff. It is clear, therefore, 
that where the account-books hurt the 
plaintiff he calls them fabricated and `un- 
reliable and where they hurt the defendants 
. they describe the entries as interpolated. 

‘The fact of the matter isthat the account- 
books were not regularly kept and are not, 
therefore, at all reliable. It would be 
‘sufficient for us torefer to the statement 
of the defendants’ witness Vishnu Sahay, 
` (page 18) who is the son of thelate munib 
: namely 
~ Ganga Ram, who was in the service of the 
joint family before his death. This man 
stated, asto the entries made by himself 
and impeaehed by the defendants, that he 


made them at the instance of the plaintiff 


(page 19). It is abundantly clear that he 
“is untrustworthy. As regards the entries 
in general, he said that he never kept the 
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books regularly and that sometimes dur- 


ing his absence, ‘entries in the aecount- 


books would not be made for 15 days.or 
even for a month (page 21). The evidence 
of Bacchu Lal servant and witness for the 
defendants also establishes that the account- 
books are not regularly kept. At page 49 
he says: : “The entries werenot made daily 
in the account-books.” At that very page 
he makes the following statement:—“Of 
the account books which the defendants 
had filed after the appointment of the 
Commissioner, the account beoks of 1394 . 
Fasli and 1325 Fasli are in my handwrit- 
ing. Ganga Ram was themunib in 1394 
and 1325 Faslis, as he was illand had be- 
come very weak I made entries in the 
accouht-books. Ganga Ram  munib is 
dead. The account-books were prepared 
in this way at my place that at first entries 
were made on rough ‘chittas’ and then on ` 
fair  aecount-books. When the account 
was entered in the fair account-books, the i 
rough ‘chittas’ were thrown among the 


' waste papers.” 


It will be noticed that on the admission 
while Ganga Ram 
munib . was still alive in 1324 and 1325 
Faslis, the account-books recovered by the 
Commissioner for the years 1324 and 1325 
Faslis are in the handwriting of this witness, 
This witness has tried to explain the faet, 
that tha entries and want of entries in ‘the 


-accouni- books do not tally with the defend- 


ants’ cese, by saying that, to begin with, two 
villages were given to the plaintiff, then a 
third village,and then a fourth village. 
We are satisfied that the account-books are 


-unreliable and that they cannot be relied 


upon to establish the 
plaintif. — 

It appears that one Tribhuban. Lal was 
thelegal adviser of thefamily. He was 
summoned by the defendants, but was not 
produced, ` His clerk, Babu Ram was pro- 
duced and he brought what he called, his 


Separation of the 


master's account-book. He stated that he Me 


personelly had no knewledge as to whether 


the parties were joint or separate. The ac- 


count-books of the Pleader were relied on 


to show how the accounts in respect of the ` 


four villages mentioned, namely, Gularia 
and others, were kept by the Pleader in 
his book. They appeared separately under 
the name of Puttu Lal kavénda, said to be 


the exclusive servant of the plaintiff, `` 


But it eppears that the plaintiff was the 
lambardar of these. villages. Rent suits, 
and ejectment proceedings were taken in 
the name of the lambardar and in the cir- 
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cumstances, the accounts would be kept in 
the name of the lambardar and in the 
name of the karinda or clerk who worked 
in those villages. This is clear from the 
statement of Babu Ram himself, The ac- 
count-book commences only from June, 
1918, and the mere fact, that the account 
inBankey Behari plaintiffs name com- 
mences from the 8th of July, 1920, is not 
conclusive as there may have been no liti- 
gation in the villages of which Bankey 
Behari was the lambardar, between the two 
years 1918 and 1920, The -accounts for 
those villages were in fact kept up to July, 
1920, inthe name of Bhagwan Das, although 
he was not the lambardar of those villages: 
Indeed the fact that the account in Bankey 
Behari's,name commences on 8th of July, 
1920, supports the argument that Bankey 
Bahari did not separate in July, 1920, as 
allegad in the written statement. If the 
separation took place in Jaly 1920, one 


would hardly expect Bankey Behari to be 


commencing litigationas early as the 8th of 
Jaly, 1920. The best man who could have 


throwo any light onthe character of the 


family was Tribhuban Lal himself, but, as 
-already remarked, he was summoned by 
the defendants but was not examined by 
them. 

The learned Subordinate Judge has found 
that Pattu Lal had been a separate servant 
of the plaintiff for sometime before the 
institution of the suit. The learned Judge 
having conceded that the oral evidence 
on behalf of the defendants is not reli- 
able, based his conclusion mainly on a 
document which he regarded as ‘spurious 
and as having been manufactured by the 
plaintiff himself to show that Pattu Lal 
was a karinda of the family. To start 
with, the learned Judge was wrong in 
saying that this document was given an 
undue prominence by being filed with the 
plaint. We have examined the record 
. with the aid of the learned Counsel for 
the parties and found thet the document 
was produced much later. Indeed, the 
filing of the document does not show that 


any special weight was sought to be: 


attached to it. We have examined the 
original document and we find that it 
(95A) is in the shape of a piece of paper 
on which Bankey Behari Lal addressed 
a note to “Munghi-Pattu Lal.” This note 


is written across the page ia slanting 
lines as is often the case in Urdu 
writings. Below this letter, a few lines’ 


appeared in the. handwriting of Bhagwan 
Das himself, addressed to "Puttu Lal 
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karinda". The document is. dated 2nd 
of May, 1922, that is to say, a day after 
Bhagwan Das died. Evidently the date 
is a mistake. The plaintiff's case 
is that probably the date was 1921 and 
after the shird figure in “1922”, the fourth 
figure inadvertently became a repetition 
of the third figure, instead of the figure 
No.l. Undoubtedly, the two scripts were 
addressed. to the same man, namely, 
“Pattu Lal by caste Kayas!h". The signi- 
ficance of the caste is this that the plain- 
tiffs servent Pattu Lal is of a ‘different 
caste from Pattu Lal Brahmin. The sug- 
gestion aczapted by the Court below is 
that the plaintiff deliberately added some- 
thing to a letter which had been ad- 
dressed ky Bhagwan Das to Pattu Lal 
Brahmin in order to show that the letter 
was really addressed by Bhagwan Das 
to Pattu Lal Kayasth, so that the in- 
ference might be drawn that Puttu Lal 
Kayasth, vas in the service of Bhagwan 
Das and, therefore, of the joint. family. 
We are satisfied on an examination of 


. the original document that this sugges- 


tion cannot be accepted. The note by 
Bhagwan Das, which is admittedly genuine 
is at the bottom of the letter. Nobody 
would bezin a letter at the lower end of 
a piece of paper leaving three fourths of 
it, in the upper portion, blank. Unless 
we assume that Bhagwan Das left three- 
fourths of the paper blank, we cannot 
possibly kold that Bankey Behari utilised 
this spac3 to give it the complexion men- 
tioned. ‘Weare of opinion that the whole 
letter is & genuine one and the inaccu- 
racy of the date is, in the circumstances, 
entirely immaterial. It is common ground 
that evan in the account-books recovered 
by the Commissioner, Pattu Lal's pay 
appears es coming from the joint funds, 
though only for a very short period. 

This practically finishes the evidence 
for the defendants. If. we look to the - 
evidence adduced by the plaintiff we, 
shall see how strong is the evidence of . 
jointness haviag continued up. to a 
short time of the institution of the suit.” 

We mey at once point out that the 
defendants have not asserted that the 
alleged partition of July, 1920, was followed : 
by mutation of names. We may -also 
point out why ®lthough the account-books 
recovered by the Commissioner did not 
show any entry of the income of -two 


of the villages Gularia and Nawa Nagla 


after July, 1919, the defendants had to 
give Ju-y, 1920, a year later, as the: date 
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of separation. The reason is that an 4th - 


January, 19:0, Ram Bilas, Bankey Behari 
and Bhagwan Das filed a written state- 
ment in a waqf suit filed against them 
and in that suit they very clearly stated 
that the family was joint, See page 131 of 
the printed record. This document may 
be taken as demolishing the explanation 
of the defendants as put forward by their 
: witnesses that, as a matter of fact, the 
plaintiff had started. collecting the rents 


of the villages Gularia and Nawa Nagla | 
in July, 1919, for his own benefit. Ifthe | 
plaintiff was making collections, he would | 


do so in his capacity asa lambardar and 
that fact would not point to any separation. 


. We have a series of documents show- . 


ing the conduct and admission of the 
parties after the death of Bhagwan Das, 
to establish that the family regarded 
themselves as joint even at that late date. 
The: plaintiff could in no way have 


shared in Bhagwan Das's property unless - 


he was joint with him when Bhagwan 
Das died. Ram Bilas being onestep higher 
in the pedigree, would exclude the plain- 
tiff if we accept that Bhagwan Das be- 


came separate by the separation of the , 
plaintiff. On the other hand, if Ram Bilas - 


and Bhagwan Das continued to be joint, 


while the plaintiff alone separated, even. 


then, the plaintiff will have no right to 
Bhagwan Das's share in the joint pro- 
pérty. But we find, asa matter of fact, 
that in proceedings after proceedings the 
. family was 
even after the death of Bhagwan Das. 
|. . We need not again mention the wriiten 

Statement at page 131 of the record 
which was filed during the lifetime of 
‘Bhagwan Das. A i 

On 16th July, 1922, Ram Bilas was ex- 
amined in the waqf case, which we had 
an occasion to mention before. 
deposition (page 181) Ram Bilas stated as 
folows:—  . f ; 
- “Bhagwan Das is dead. He died 2! 


` -months -ago. The family of Bhagwan Das 


. Bankey Behari Lal and mine was joint. 
Bhagwan Das was mybrother and Bankey 
Behari Lalis my nephew.. Bhagwan Das 
alone remained the managing member of 
the family as longas he was alive.” : 


At another place he said :— 
“There was one and the same account 
of Bhagwan Dasand mine......... Bhagwan 


Das, Bankey Behari Lal and I, all the 


three persons hold share jointly. We are . 
; statement . is 


all joint in business” . 
- After this statement of Ram Bilas, 
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. tion for themselves in equal shares. 
- pages 157 and 159 are similar applicatiors 


stated and treated as joint . 


.In 


In his | 


` held in execution. 
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it is idle to contend that plaintiff had | 
separated in the lifetime of Bhagwan 


Das. í 38 
At page 153 there is an application for `: 


. mutation filed by Ram Bilas and Bankey l 


Behari Lal jointly. for mutation of names , 
in the place of Bhagwan Das deceased 


. in respect of the village of Mirpur Hirpur. 


In this application they claimed mu 
t 
E 


with respect to the village of Amdar. 
One is made by Ram Bilas alone as a 
member of the joint family and the other 
is made by Bankey Behari for himself 
and Ram Bilas. The original record of 
this mutation case was before us and we 
took care to examine it in order to see 
if there was any contest between Ram. 
Bilas and Bankey Behari. The record 
discloses that, although for some reason: 
unexplained, ‘two different applications 
happened to be made, the mutation was 


ordered jointly with the consent of the "E 


parties. : . : 
At page 165 there is the mutation order ` 
in favour of both Ram Bilas and Bankey 
Behari with respect to the village of 
Bilsanda where the parties resided. It - 
is significant that Tribhuban Lal, the ... 
family Fleader,- was the Pleader for : 
both, | - us d 
At page 169 isa joint vakalatnama exe- 
euted by Bankey Behari and Ram Bilas 
for mutation purposes, : i 
At page 171 is a petition of plaint '- 
dated the 23rd of June, 1922, signed jointly. . 
by Ram Bilas and Bankey Behari Lal. 
para. 3 the plaintif stated that 
Bhagwan Das was dead and the plaintiffs 
were "his heirs in possession by right 
of survivorship.” Nothing plainer. than ,. 


‘this can be given in evidence to prove ` 


jointness. ; : , 
The : documents at pages 113 and 177 


- together show that on the death of .Bhag- 
.wan Das, who was the decree-holder in. 


a certain execution: case, a joint appli: 
cation was made by Bankey Behari and 


“Ram Bilas through a Pleader for per- 


mission to bid at the auction sale to be: 
The petitioners wanted 
to “have their names entered in place of 
the deceased Lala Bhagwan Das. This 
was so late as on 4th of July, 1922. The 
date 1921 at page 143 seefns to be in- 
correct, At page 179 in the wagjf case.al- | 
ready described and in which the written ' 
printed at . page 131, a - 
petition was filed that Lala Bhagwan | 
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Das, having died, there ‘was no heir other 
than the remaining defendants. - We know 
from the written statement that the re-: 
maining defendants were Ram Bilas and 
Bankey Behari. : ' 

At page 185 isthe mutation order in 
favour of Ram Bilas-and the plaintiff 
dated 25th of July, 1922, in respect of. 
the village Mirpur Hirpur, which accord- 
ing to the defendants’ case had been given 
to the plaintiff alone on partition. : 

At page 187 is the plaint filed jointly 
by Ram Bilas and Bankey Behari Lal 
on 3lst July, 1922, in which it 
again stated that the plaintiffs of the case 
were the survivors of Lala Bhagwan Das. 

At page 189 is an orderof the Income 
Tax Officer assessing tax jointly on Bankey 
Behari Lal and Brij Behari Lal, 

At page 191 is a joint decree for rent 
in favour of Ram Bilas and Bankey Behari 
Lal-in a suit instituted so late as on 30th 
of August, 1922. ' 


At page 1:3 isa joint ‘application for: 


execution of a decree made -on 16th 
October, 1922, by Ram Bilas and Bankey 
Bahari Lal. 

_ There are a few other documents show- 
ing jointness. The separate and cumu- 


lativa effect of all these documents un-: 


doubtedly is that, at the date of the death 
of Lala Bhagwan Das, the defendants 
and Bhagwan Das were living jointly and 
there was no separation at all, — 

Now we come to a consideration of 
‘the effect of the registered notice which 
was given, evidently, in a fit of petulance, 
by the plaintiff to Bhagwan Das and Ram 
Bilas. This will be found printed at 


page 147 of therecord, As we have already: 


said, it is not a part of the defendants’ 
case, as put forward in the written state- 
ment of Ram Bilas, that from the date 
of the delivery of.this notice to the address- 
ees of it, the families became separate, to 
all intents and purposes. 
case on the other hand,was that there 
already existed a separation which had 
taken place some 20 months previously 


and the result of this notice, dated the 2nd : 


of February, 1922, was only a declaration 
of the factum of separation. Defore we 
consider the legal effect of this notice, we 
. may at once point out that the very fact 
that such a notice was given tends to des- 
troy the defendhn's' cass that there had 
already existed a separation between the 
parties,. By this. notice, Bankey Behari 
asked for a partition. The reference to 
‘settlement of account’ has. ng reference to 
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any previous partition alleged by the de- 
fendants in the written statement and for 
two reasons. The notice does not imply 
any previous partition. Further the Court 
below has found that there was no parti- 
tion by metes and bounds and we have 
found that there was no partition at all, 

: There can be no doubt that a member: 
of a joint Hindu family, if he chooses, may 
separate himself and to effect a separation’ 
in status it is not necessary that the other’ 
members should be a consenting party.’ 
But even where an unequivocal wish to 
separate is once declared, any separation’ 
will not be effected, in law, if it be found, 


as a fact, that the intention was given, up, ` 


as the result of a subsequent agreement 
ofthe parties by which the notice was ex-' 
pressly or impliedly withdrawn. Before 
we proceed to consider the casé-law, let us 
examine the facts of the case. The plain-” 
tiff'scase is that after he had given this. 
notice, he was called upon to explain his 
conduct towarda an elder member of the’ 
family, like Bhagwan Das. One Lal Baha-’ 


. dur, undoubtedly a relation of the parties, 


and whose brother comes as a witness for 
the defendants, swears that he was present 
at the interview. The result of the inter-' 
view was that the plaintiff was promised. 
some money for his expenses and he ad- 
mitted his error in asking for partition.‘ 
Theré can be no doubt that the plaintiff. 
himself and his witness, Lal Bahadur, have 
in occasional passages of the evidence’ 
made statements whichcannot be accept- 


ed. Butit is perfectly clear to us that - 


the notice was not followed by anything 
serious in the nature of a disruption of: 
the family. The defendants’ case is that 
when the notice was. received, the’ 
plaintiff was told evidently by Ram Bilas’ 
that Bhagwan Das was ill and theplaint- 
iff must not hurry, and when Bhagwan” 
Das got well; an account would be taken 
of what further profits were due, to the. 
plaintifis anda deed of partition would be: 
registered. We 
that it is common, ground that no actual. 
partition followed the giving of the notice 
(page 147). Again, itis common ground’ 
that as the result of the notice, a meeting ` 
among the members of the family took 
place in which distant relations may or 
may not have een present and nothing 
came out of the storm which the notice: 
aroused. We may, therefore, safely take 
it,in view of thesubsequent conduct and 
statements of the parties, enumerated, 
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can take it, therefore,'. 


aboye, and as the evidence adduced by- 
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the plaintiff shows that the plaintiff drop- 
ped his ideaof separation at the instance 
of the other members of the family and 
possibly of relations like Lal Bahadur. 
The plaintiff, having no son and only a 
daughter his separation meant the loss of 
a quarter share to the family. Thus 
every inducement was likely ‘to . have 
been put forward to make tha plaintiff 
abandon his idea of separation. Our find- 
ing of fact, therefore, is that the plaintiff 
did conceive an idea of separation, but 
gave up that idea a day or two latar as 
the result of a family meeting. t 
. Now we come to the question of law, 
which is involved in the seconá part of 
the issue framed by the Oourt below 
and is reproduced here: 

. “Has the plaintiff to be looked upon 
a8 separate in interest after his notice or 
registered letter of 2ad February, 1922 ?" 

. Oa behalf of the respondents reliance 
has been placed on & statement of law 
contained in the case of Ram Kali "Y. 
Khiman Lal (1) by two learned Judges 
of this Court the judgment being deli- 
vered by Sen, J. The learned Judges pro- 
fessed to lay down the result of certain 
decisions of Hindu Law relating to joint 
families and partition. The proposition 
relied on by the respondents in ‘support 
of their case is cl. (e) at page 879* of 
the report. To understand this cl. (e) 
we have to readit with the preceding 
cl.(d). They are as follows:— 

"(d) It is not necessary thet there 
` should be a concensus or agreement among 
the co-parceners for the severance of 
status of a joint family. 

*"(e) Where severance is effected by explicit 


declaration, the result is decisive, and the 
legal result cannot be affected or con- 
trolled by the subsequent conduct of the 


, 


partieg.". 
With the proposition in cl. (d) we have 
no quarrel As regarde cl, (e) ioo, we 
should have no quarrel with it, if the third 
word “is” may be read as “hag been." 
. We have not the least doubt that the 
learned Judges did use the word 
the sense of “has been." The proposition 
that is laid down in cl. (e) is really a 
Proposition that was laid down by this 
very Bench of the Court in Jai Narain 
Rai v. Baijnath Rai (2) quoted by the 
learned Judges themselves with approval 


(1) 111 Ind. Cas. 33; 26 A, L, J. 857; A.I. R.1928 
All. 422. 


(2) 108 Ind. Oas. 449; 28 A, L, J, 349; A. L R. 1928 
All419; 50 A, 615. — l 5 


*Pages of 20 A, E, J.—[Ed] 
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at page 878*, This proposition lays down 
that where there has been a completed 
separation, there can beno joint family 
afterwerds except by way of re-union. 

The case before us is whether the evi- 
dence »5efore us points to a completed : 
seperation or only to an attempted separa: 
tion. We have found as a fact that there 
was no completed separation, that a separa- 
tion-wa3 demanded but the demand was 
given up at the instance of the other 
members of the family. The. question, 
therefore, is whether an unequivocal 
demand which has not been persisted in 
and has, no doubt, been given up with 
the consent of the other members of the 
family, must nevertheless be treated as 
affecting a separation? The answer to this 
question is not furnished by the case 
of Ram Kali v. Khiman Lal (1) relied 
on by th» respondents. Indeed their Lord- 
ships dc concede at page 276* of the report 
that on the authority of the Privy Council, 
"it must beheld to be settled law that 
the inteaticn to separate can very “well 
be abardoned.” The cases quoted by 
their Lo-dships, viz., Kedar Nath v. Ratan 
Singh (€) and Palani Ammal v. Muthuven- 
katachala1 Moniagar (4) afford illustrations 
of ademand for separation, subsequently 
&bandonsd with the result that the joint- 
ness of the family remained undisturbed. 
In the case of Kedar Nath v. Ratan Singh 
(3) there werethree brothers one separated 
outright. the second brought a suit for 
partition but withdrew his claim and 
remamed joint with the third brother 
against whom he had brought the suit. 
Their Lordships held that as between the 
second and third brothers there was no 
disruption of jointness. Similarly, in the 
Madras case there. was a demand for 
separaticn. A partition suit was filed, but- 
ultimate.y, the matter was compromised, 
It was held that the family did continue 
tobe joint. In all thesecases, the demand: 
was abandoned ith the consent of the 
other members of the family. It is not 
necessary for us to say, definitely in this 
case whether the person making the 
demand for partition may abandon it 


(3) 7 Inl. Cas. 648; 32 A. 415; 140. W.N. 988; 
(1910) M. W. N. 311; 8 M,L. T. 193; 12 C. L. J. 225; 
12 Bom. L R. 656; 130. C. 332» 20 M. L. J. 900; 


31 1. A, 16. (P. C.). 

(4) & Ird. Cas. 333; 48 M. 254; A. IR, 1925 P. 0, 
49 48 M. L. J 83; 6 P. L. T. 133; 91 L W.439; 
(1925) M. W. N. 330; 3 Pat. D, R. 126; 27 Bom. L. R. 735; 
29 C. W.N. 846; 23 A, L. J. 746; L. R. 6 A. (P. C.) 


. 143; 52 I. £. 83 (P. 0). 
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without the consent of the other members 
of the family, so as to enable him to con- 
tinue to ba a member of the joint family. 
But it is clear to us that, where all the 
parties are agreed, including the member 
demanding a separation, that the domand 
should be withdrawn, there is no disrup- 
tion in the status of the family. 

Such being cur view of the law we hold 
that the mere notice of the 2nd of February, 
1922, which was never persisted in and 
which was ultimately given up did not 
create a disruption of the joint family. 

The result is that the family .was joint 
when Bhagwan Das died on Ist May, 
1922. It follows that the plaintiff is entitl- 
ed to a half share in the entire joint 
family property. 

We allow theappeal, modify the decree 
of the Court below and decree the plaintiff's 
suit for partition, in its entirety. This 
will be thepreliminary decree in the suit 
and the partition will be carried out in 
accordance with law. 

The plaintiff will have his costs of the 
suit and of the appeal. 


A, Appeal allowed. 


ALLAHABAD HIGH COURT, 
First Ovr APPBAL No. 443 or 1925. 
January 3, 1929. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 
KUNDAN LAL AND ANOTHER— DEFENDANTS 
—APPELLANTS 
versus 
Firm SAHU BHIKHARIDAS-ISHWAR ` 
DAS anp ANOTHER—P ( AINTIFFS— 


RESPONDENTS. 
-Negotiable Instruments Act ASANI of 1881), s. 98 (e) 
—Omission to give notice of dishonour—Drawer's lia- 
bility when acceptor is one of the drawers—Instrument 
inadmissible in evidence—~Proof 4 original considera- 
tion—Hvidence Act (I of 1872), s.91—Suit for mone 
had and received — Contract Act (IX of 1872), s. 70. 
If a promissory note or a Bill of Exchange is exe- 
uted in lieu of previously existing debts, and the 
document becomes inadmissible in evidence, the 
promisee can fall back on the original consideration 
and prove it. When the consideration has passed on 
the promissory note or the Bill of Exchange itself, if 
the instrument is the embodiment of the whole 
contract between the parties and is not admissible 
in evidence, the plainfiff cannot be allowed to adduce 
other evidence to prove the terms of the contract. 
But when the whole contract has not been reduced 
to the form of such a document, other evidence can 
be adduced to prove.the contract and the plaintiff 
may be allowed to recover on the 
contract. [p.294, col. 2; p. 295, col, 2] 
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Sheikh Akbar v. Sheikh Khan-(1), and other cases 
referred to. 

. Where a hundi was executed by way of security 
for prospective losses in certain transactions and 
partly as security for amounts paid by the plaintiff 
on behalf of the defendant, and in a suit on the hundi 
it was found inadmissible in evidence: 

Held, that the plaintiff could recover the amounts 
paid by him, as money had and received or as com- 
pensation for the amount paid by him under 
S. 70 of the Contract Act. [p 296,col. 1.] 

Where the acceptor of a Billof Exchange is one 
of the drawers, all the drawers would be liable on 
the instrument even though no notice of dishonour 
has been given, [p. 291, col. 1.] : 

First appeal from a decree of the Subor- 
dinate Judge, Meerut, dated the 27th of 
July, 1925. 

Dr. K. N. Katju, for the Appellants. 

Dr. N.C. Vaish, for the Respondents. : 

JUDGMENT.—This is a defendants’ 
appeal arising out of'a suit for recovery 
of Rs. 9,000 and odd on the basis of two 
hundis for Rs. 5,000 and Rs. 4,500 respective- 
ly executed by the defendants Kundan Lal 
and Suraj Bhan in favour of the plaintiffs. . 
The case as put forward in the plaint 
was that the defendants were partners of à 
firm styled Kundan Lal and Suraj Bhan 
carrying on business at Hapur and they 
executed these hundis on the 15th of De- 
cember, 1922, on receipt of consideration 
and made them over to the plaintiffs; that 
these hundis were accepted by Kundan Lal 
defendant No. 1 who wasa proprietor of 
a firm styled Banwari LalKundan Lal 
on which -these hundis were drawn; that 
the hundig were presented for payment 
and they were dishonoured. The defen- 
dants pleaded that the Aundis were not 
properly cancelled and that the interest of 
15 annas per cent. per mensem claimed in the 
plaint was excessive. They also denied 
the receipt of consideration, and pleaded 
that these Aundis were executed merely as 
security for loss that might be incurred 
in certain gambling transactions. Suraj 
Bhan defendant No 2 further pleaded that 
no notice of dishonour had been given to 
him and he was not liable under the hundis. 
The Court below has held that the 
hundis were not properly cancelled and 
are not admissible in evidence. But it 
has allowed the plaintiffs to fall back on 
“the original consideration and has decreed 
the claim, against both the defendants, 
holding that thgre was no defect of want 
of notice of dishonour so far as Suraj Bhan 
was concerned. oa f 

These hundis were not on single stamp 
papers. Three stamps were used for one 
hundi and two for the other. There.was no 
actual déficiency in the value ef thé stamps 


l. ; 
pat 
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. -employed but these impressed stamps 
were pasted one upon the other leaving 
“writing space only onthe last stamp on 
which alone the hundis were written. 
“The other stamps merely pasted on to 
them and they were notin any way cancelled, 
“nothing having been actually written on 
‘them. The Court below has held that in 
"view of the provisions of &. 13 ofthe Stamp 
‘Act, which requires that every instrument 
‘written upon paper stamped with an imp- 
 ressed stamp shall be written in such man- 
ner that the stamp may appear on the 
face ofthe instrument and cannot be used 
‘or applied to any other instrument, the 
stamps were not properly cancelled. The 
finding of the Court below on this point has 
mot been challenged before us. It must, 
. therefore, be taken that the stamps used 
for the hundis were not properly cancel- 
‘led and that these hundis, therefore, are not 
‘admissible in evidence. 

It would be convenient to dispose of the 
‘plea of want ofa notice of dishonour to 
‘Suraj Bhan at the outset. In the first place, 

‘as the hundis are not admissible in evi- 

dence, the claim on the basis of these &undis 
cannot be decreed, and, therefore, no plea 

‘as towant of a notice of dishonour really 
arises in the case. Furtherniore s. 98, sub- 
cl. (¢) of the Negotiable Instruments Act 
makes it quite clear that no notice of 
dishonour is necessary to charge the dra- 
wers when the acceptor is also a drawer. 
‘The use of the singular ‘drawer’ followed 
“by the plural ‘drawers’ in the section shows 
‘thatif the acceptor is one of the drawers 
both the drawers would be liable 
even though no notice of dishonour 
has been given. Kundan Lal who was 

' one of the drawers was the acceptor, and, 

. therefore, & notice of dishonour was not 
necessary even as regards Suraj Bhan. 

The main question which has been 


argued before us is whether when the ` 


hundis are inadmissible in evidence the 
‘plaintiffs can fall back on the consideration 
alleged to have been paid by them. It 
is well-settled that if a prcmissory note 
or a Bill of Exchange is executed in lieu of 
previously existing debts, and tha document 
becomes- inadmissible in evidence, the 
promisee can fall back on the original 
consideration and prove it. The learned 
Advocate for the appeflants, however, 
contends that when the consideration has 
‘passed on the Bills of Exchange themselves 
‘then the latter embody the contract between 
the parties and no cther evidence cen be 
given to prove such contract in view of 
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the provisions of s. 91 of the Indian 
Evidence Act. 

The leading case on this 
Sheikh Akbar v. Sheikh Khan 
has been followed, 
discussed in numerous 
Garth, O. J., did remark in that case that 
when a cause of action for money is 
once complete in itself and the debtor 
then gives a bill or note to the creditor 
for payment of the money, the creditor 
may sue for the original consideration 
and may disregard the bill or note; but 
when the-original cause of action is a 
bill or note itself and does not exist 
independently of it there is no cause cf 


point is 
(1) which 
distinguished: and 
subsequent cages. 


action for money lent otherwise than upon 


the note itself. That casewas one where 
in consideration of A depositing money 
with B, the latter contracted by a promissory 
note to re-pay the amount with interest at 
a future date. 

So far as this Court is concerned there 
are numerous cases which have laid down 
thai even on failure of the Bills of Exchange 
the creditor can fall back on the original 
consideration. In Banarsi Prasad v. Fazal 
Ahmad (2) the case of Sheikh Akbar v. 
Sheikh. Khan (1) was followed and it was 
held that when a cause’ of action for 
money was once complete in itself and 
bil or note to 
the creditor, the latter could then sue for 
the original consideration even if the 
nots was not cancelled. The learned 
Judges remarked that the plaintiff in that 
suit had stated the consideration 
of the note, viz, money borrowed 
by the defendant, and alleged 
that the security was given to him for 
the loan by the making of the note in 
question. They accordingly held that it 
was open to the plaintiffs to give evidence 
aliunde.to' prove the consideration even 
though the note was not admissible 
evidence. Similarly in Sri Nath Das 
Angud Singh. (3) it was held that a credit 
who has. got a security for an advan 
of the money mad 
sue for the ori 


in 
v. 
or 


ce 
ẹ by him may as a rule 


ginal consideration provided 
that he has not endorsed or lost or 
parted with the Bill of Exchange or 
promissory note which he may have under 
such circumstances as would render the 
debtor liable upon it to some third person, 
In that case both the father and the son 
had borrowed money from the plaintiff 
: (1) f C. 256; 8 O. L. R. 528, " 

(2) 28 A, 298; 3 A.L. J. 25; A, W.N. (1906) 9, . 

(3) 6 Ind. Cas, 126; 7 A, L, J. 459; 
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and the son alone who was & minor 
had given the promissory note for the 
- amount, 

In Ram  Sarup v. Jasoda Kunwar (4) 
the previous .authorities were considered 
and the case of Sheikh Akbar v. Sheikh 
Khan (1) distinguished. The conclusior at 
which the Bench arrived was that whsre 
the plaintiff is able to prove the lean 
independently and without the assistance 
of a promissory note which not having 
been properly cancelled is inadmissible 
in evidence, he cansucceed. The argument 
that where the lending of money end 
taking of note was a simultaneous traneac- 
tion and the parties all along contemplaied 
that the loan should be secured by the 
giving and the receiving of note, the 
plaintiff must stand or fall by the claim 
based upon the promissory note and that 
if he is unable to give the note in evidence 
the whole suit fails, was not accepted. These 
cases proceed principally on the principles 
of equity, and do not expressly consider 
the provisions of 8. 91 of the Incian 
Evidence Act. In a later case, viz., Baij 
Nath Das v. Salig Ram (5) the previous 
authorities were re-considered at consider- 
able length and the applicability oí 8. 
91 was not overlooked, ‘The learned 
Judges came to the conclusion that none 
of the previous cases laid down that where 
a promissory note, which is inadmissible 
in evidenée, is taken in consideration of 
the money advanced, the plaintiff cannot 
sue for money had: and received by the de- 
fendant for the plaintiff's use, and held that 
such a suit may be treated as a suit for 
money had and received, if the pleadiags 
are properly framed without treating is 88. 
such a suit. On the other hand, it cannot 


be doubted that the opinion of other High - 


Courts has been somewhat different. We 
may only refer to Mathu Sastrigal v. Vis- 
wanatha Pandarasannadhi (6) and Gurdas. 
Mal Singh v. Ishar Das (7) where greater 
stress has been laid onethe provisione of 
8 91. We may als» note that the case 
of Sheikh Akbar was distinguished by the 
Calcutta High Oourt itself in Pramutha 
Nath Sandal v. Dwarka Nath Dey (8). 

It is true that in considering this point 
we cannot be solely guided by the ecuit- 


(4) 13 Ind. Cas. #38; 34 A. 158; 9 A. L. J. 72. 

(5) 16 Ind. Cas. 33. 7 

(6) 21 Ind. Cas. 864; 38 M. 660; 14 M. L. T. 520; 
(1914) M. W. N. 58; 26 M. L. J. 19. 

(T) 60 Ind. Oas. 107; 3 U. P. L. R. (Lah) 15; 3. 
Lah. L. J. 157. 4 

. (8) 23 O. 851 z 
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able considerations which are given effect 
to in English cases. The express provisions 
of &..91 of the Indian Evidence Act 
cannot be ignored. Under that section. 
where the terms of a contract have been 
reduced to the form of a docunient, no 
evidence can be given in proof of the terms 
of such contract except the document itself 
or secondary evidence of its contents where 
it is admissible. If, therefore, the hundis 
are the embodiment of the whole contract 
between the parties and those hundis are 
not admissible in evidence and cannot be 
looked at for the purpose of finding out 
the terms of the contract, the plaintiffs 
cannot be allowed to adduce other evidence 
to prove the terms of such contract. It is 
conceivable that in special cases a Bill of 
Exchange or a promigsory note may be the 
only document containing the terms of the 
contract between the parties, and in such 
a case if that document cannot be adduced 
in evidence the creditor may be prevented. 
from recovering the amount. This is clear 
from illustration (c) to s. 91. On the 
other hand from the mere fact that a Dill 
of Exchange or hundi has been executed it 
does not necessarily follow that the whole 
of the contract ‘between the parties has 
been reduced to the form of sucha docu- 
ment. A hundi is principally a written pro- 
mise to pay a fixed amount on or after a 
certain date. It does not necessarily con- i 
tain all the terms of the agreement between 


the parties as a bond for instance 
would do. In many cases a pro- 
missory note or a hundi may merely 


bea written security taken for the loan. 
The promise to pay the amount may be 
only a part ofthe wholecontract between the 
parties, in which case it cannot be said 
that that contract has been reduced to the 
form ofa hundi. In such cases it would be 
impossible to hold that the provisions of 
s. 91 would exclude evidence showing the 
terms of the whole contract which cannot 
be determined from the hundi alone. 

In the present case we find that on the 
15th of December, 1922, four documents 
wereexecuted. Besides the two hundis 
referred to above the defendants executed 
a receipt which referred to the two hundis 
stating the amountof Rs. 9,500 for which 
they were drawn and the period of their 
maturity.  * 

It further contained an acknowledgment 
of the receipt of consideration, viz. Rs. 9,500 
on account of the hundis. They also wrote — 
aletter addressed to the Bombay firm 
Bhikari Das-Hazari Lali stating that they 
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_ had paid to this firm in full whatever was 
found due to it by them, and acknowledg- 
ing receipt of interest and profit. The 
receipt and the letter per se cannot be said 
to be inadmissible in evidence, Thay show 
thatthe arrangement between 
was thatthe plaintiffs were to discharge 
the defendants’ liability to the Bombay 
firm and the defendants promised to pay 
this amount to the plaintiffs and in token 
thereof the hundis were executed. The 
whole of this arrangement cannot certainly 
be found in hundis which cannot contain the 
terms of such an agreement. There is no 
doubt that the plaintiffs can independent- 
ly of the hundis prove the passing of con- 
sideration, andthey can also independent- 
ly of them prove that the consideration was 
paid in pursuance of a contract between 
the parties which Could not have been 
entered in the  hundis. We, therefore, 
think that the receipt and the letter are 
admissible for the purpose of showing the 
whole arrangement between the parties, 
and do primafacie show that the receipt 
of consideration of Rs. 9,500 was admitted 
by the defendants, and there was a pro- 
mise to re-pay the amount in consideration 
of the plaintiffs paying the same to the 
Bombay firm to which the defendants were 
indebted. 

That the hundis were not the documents 
embodying the whole of the contract bet- 
ween the parties but they were executed 
in token of the advance made by the plaint- 
iffs is partially admitted by both the 
defendants, inasmuch as in their wriiten 
statement they pleaded that the hundis 
were executed by way of security for the 
prospective losses in certain transactions, 
Suraj Bhan, one of the defendants who was 
examined as a witness in this case, also 
stated that he was approached by Dal 
Chand of Bombay toclear off the Bombay ac- 
count and that the hundis were written partly 
for the losses of the Bombay transaction and 
partly as security ` forthe future trans- 
actions to be made by Kundan Lal, 

We further think that even if the plaint- 
iffs were notable to prove the whole con- 
tract by this additional evidence they could 
succeed if their suit were treated as one for 
recovery of the amount had and received 
or for compensation for the amouat paid 
by them on behalf of the defemdants to the 
creditor ofthe latter under s. 70 of the 
Indian Contract Act. The suit, therefore, 
cannot necessarily fail because the hundis 
are not admissible in evidence. 

It is, however, obvious that the plaintiffs 
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are not entitled to fall back. onthe original 
indebtedness of the ‘defendants to the 
Bombay firm. No doubt the nature of the 
Bombay transactions, that is to say, whether 
they were of a wagering character or not, 
is wholly- immaterial if the plaintiffs have 
discharged the defendants’ liability. Ad- 
mittedly the firms at Hapur and Bombay 
are different, and the plaintiffs as represent- 
ing the Hapur firm are not entitled to 
recover the amount due to the Bombay firm. 
Nor can they be allowed to do so when 
many more defences might have been open 
to the defendants if the Bombay firm had 
sued. Eut ifthe plaintiffs can establish 
that they have paid off the Bombay firm 
and thereby discharged the defendants’ 
liability at their request they will be entitl- 
ed to recover theamount with interest to 
the exteit that they have been out of 
pocket. But it is incumbent on them to 
establish that they have discharged such 
liability of the defendants. : 

In the Court below there was some dis- 
puteas regards the burden of proof. 
Initially the burden undoubtedly lay on the 
plaintiffs because in the absence of the 
hundis no presumption of. the passing of 
consideration could have been made in 
their favour; but there were written admis- 
sions ofthe defendants which could have 
shifted the burden of proof, The plaint- 
iffs, however, chose to lead evidence as to 
consideration also in the first instance with- 
out expressly reserving their right to pro- 
duce rebutting evidence. After the close 
of the oral evidence an attempt was made 
to obtain permission of the Oourt to pro- 
duce soma rebutting evidence. This was 
refused The defendants had also sum- 
moned the account-books of the Bombay 
-firm which has some partners common 
with the Hapur firm. Owing to some rea- 
son or other these account-books did not 
arrive in time. 

Dal Chand who isbotha partner in the 
Bombey firm and the Hapur firm was present. 
The Cours declined to allow the plaintiffs 
to produce Dal Chand merely asa witness, 
but was prepared to allow Dal Chand to 
be examined provided he was produced 
with ihe  account-books relating to the 
shop at Bombay. As the account-books 
were not in Court Dal Chand was not 
examined. We further find that although 
Bhajan Lal, one of the partners in both 
the firms, was examined as a witness and 
he attempted to prove that debit and 
eredit entries were duly made in respect 
of the amount advanced by the plaintiffs’ 
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to the defendants which went to discharge 
the latter'sliability to the Bombay firm, 
yet even the aecount-books.of the Hapur 
firm: were not tendered in evidence al- 
though they were actually present in the 
Court-room, Bhajan Lalthe manager referr- 
ed to the entries in the account-books 
without those books being before the 
‘Court. Itseemsto us that the best do- 
cumentary evidence which would have 
been much more satisfactory than the 
“mera oral evidence has not come before 
the Oourt owing to default on the part 
of both parties. We further think that it 
is absolutely necessary to ascertain definite- 
ly whether] the plaintiffs have actually 
discharged the defendants' liability to the 
Bombay firm or not. The plaint did not 
‘contain any express allegation as regards 
this matter because it was principally 
based on the two hundis. We accordingly 
think that before we finally dispose of 
the appeal it is necessary to have ad- 
ditional evidence and a fresh finding on 
the question of the extent to which the 
plaintiffs have discharged the defendants’ 
liability to the Bombay firm in pursuance 
of the agreement which was entered into 
between the parties on the 15th of December 
1922. We accordingly send down the above 
issue to the Court below for a finding and 
report, and direct that the account- books 
of the Bombay firm, of the plaintiffs’ firm 
at Hapur, and of the defendants’ firm 
should be called for and formal evidence 
to prove the entries, if necessary, be taken. 
The parties will also be at liberty to 


produce Dal Ohand, Kundan Lal and Suraj - 


Bhan who were principally concerned in 

negotiating the contract. The finding 

should be returned within three months 
from this date. 

© A Case remitted for finding. 





ALLAHABAD HIGH COURT. 
OximinaL Reviston Noe846 uF 1928. 
February 7, 1929. 
Present:—Mr. Justice Banerji and 
Mr. Justice Sen. 

ABDUL MAJID KHAN—App.icant 
versus 
EMPRROR-ObPpostiTE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 428 
(2), 489 —V erdict of Jury—Revision—Powers of High 
Court. bd 

A Court of Revision under the Criminal Procedure 
Code, cannot alter or reverse the verdict of a Jury, 
untilit is of opinion that such verdict is erroneous, 
owing toa misdirection by the Judge or to a mis- 
understanding on.the part of the Jury of the law as 
laid down by himi. S © 
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"Oriminal revision from an order of the 
Sessions’ Judge, Bareilly, dated the 3rd of 
November, 1928. 

Mr. B. Malik, for the Applicant. 

‘Dr. M. Waliullah, Assistant Government 

Advocate, for the Orown. 
N “JUDGMENT.—This is an application 
in revision, and one of the grounds taken 
by the learned Counsel for the petitioner 
is that we should set aside the verdict of 
the Jury, asthe charge to theJury by the 
learned Assistant Sessions Judge was 
erroneous by reason of misdirection by the 
Judge. The powers that the Court of 
Revision has under the Code of Criminal 
Procedurs, are confined in cases like these 
to the powers of an Appellate Court, and 
under cl. 2 of s. 423 of the Code of Criminal 
Procedura, the OCourt* cannot alter or 
reverse ths verdict ofa Jury, untilit is of 
opinion that such verdict is erroneous, 
owing to a misdirection by the Judge or 
to a misunderstanding on the part of the 
Jury of tis law as laid down by him 

Mr. Maik has taken us through the charge 
to the Juzy,and weare unable to accept his 
contention that the charge was not a fair 
charge anc thatthe Judge had misdirected 
the Jury. Mr. Malik asks us to reduce 
the sentence, but we are unable to accede 
to his request. 

The application is rejected. . 

A. Application rejected. 





ALLAHABAD HIGH COURT. 
First Orv L APPEAL No. 76 oF 1926. 
January 24, 1929. 

Present: —Mr. Justice Banerji and 
Mr. Justice King. 

NAUBAT LAL AND O0OTHERS— DEFANDANTS 
—APPELLANTS 
versus 
Babu MAHADEO PRASAD SINGH 
AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 50, 81 
—HMortgage-decree— Sale—Deposit of decree amount 
—Suit for contribution—Limitation—Limitation Act 
(IX of 1903), Sch. I, Art. 61—Contribution, principles 
relating to. 

The right to redeem a mortgage does not come 
to an end as soon as the property is sold in execu- 
tion of a decree on the mortgage butsubsists until 
the saleis confirmed. [p. 299, col, 1] 

Where certain properties were sold under a mort- 
gage-dacres and aepurchaser of a portion of the said 
properties deposited the decreta] amount under O, 
XXI, r. 88, Civil Procedure Code, to avoid confirma- 
tion, and sued to recover the amount deposited from 
the mortgsegor: 

Held, tha; the deposit was a payment for re- 
demption ard the suit was not governed «by Art. 61 
of Sch. I c£ ilie Limitation Act. [ibid] i 
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The provisions of s. 56 of the Transfer of Property 
Act have ie application. to a case ofan auction-sale. 
iP 299, col. 
- Where et parcels of,property are mortgaged 
to secure one debt, each parcel is liable in the 
absence of a. contract to the contrary, to cantribute 
to the debt in the proportion whichjits value bears 
to the whole of the property comprised in the 
mortgage and every person who purchases one of 
those properties incurs a liability to that extent. 
If any such purchaser has to discharge the 
whole of the mortgage-debt, he is entitled to claim 
eontribution from the owners of the remainder of 
the mortgaged property. [ibid ] 

Bisheshur Dial v. Ram Sarup (2), relied on. 

First appeal froma decree of the Ad- 
ditional Subordinate Judge, Gorakhpur, 
dated the 22nd of December, 1925. 

Messrs. P. L. Banerji and  Haribans 
Sahai, for the Appellants. 

Messrs. I gbal Ahmad and Harnandan 
Prasad, for the Respondents. 

JUDGMENT.—This is a defendants’ 
.appeal under the following circumstan- 
ces: — 

The suit was for possession of certain 
zemindart property or in the alternative for 
recovery of a sum of Rs. 8,548-0-6 against a 
number of persons. The plaintiffs alleged 
that on the 1lth of September, 1872, the 
ancestors of defendants Nos. 1 to 9, who are 
appellants before us, mortgaged 3 annas 
1°33 pies in the village Chandpur, to one 
Gokul Prasad. Gokul Prasad obtained 
a decree on foot of this morigage 
and an. auction-sale in execution of 
that decree took place onthe 25th of 
June, 1919, when Gokul Prasad brought the. 
property mortgaged. Theplaintiffs who were 


purchasers under money: decrees’ and mort- - 
gage-decrees of l anna 733 pies in the. 


village, deposited the whole of the decretal 
amount which was Rs. 4,519-12 4 on the 
17th of July, 1919, under O. XXI, r. 89 of 
the Oode of Civil Procedure, aud got the 
sale of the 25th of June, 1919, set aside. 
They in the present suit claim possession 
over the property which is not in their 
possession and hypothesated in the deed 
of the llth of September, 1874, or the 
amount of money paid therein together 
with interest at 12 percent, from the date 
of payment. Defendants Nos.1 to 9 plead- 
ed that the plaintiffs’ suit was barred by 
limitation and thatthe plaintiffs knew of 
the prior charge and hence they were 
liable to pay the same and the defendants 
were not bound to pay it. They also plead- 
ed that the. interest was excessive. The 
learned Subordinate Judge repelled the 
contention that the claim was barred by 
limitation and holding that as the . defend- 


ants Nos. 1 to 9 were. heirs of the. original. 
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mortgagors, they could notraise the ques- 


. tion of rateable contribution and granted 


a decree to the plaintiffs for the amount 
deposited together with interest at 6 per 
cent. holding that that sum was a charge on 
the property in the hands of the defendants. 

The defendants have comein appeal in 
this Oourt and it is contended by the 
learned Advocate for.the appellants that. the 
plaintiffs’ claim was barred by Art. 61 of ` 
the Limitation Act and that the property in 
the hands of the appellants was liable rate- 
ably tothe claim of. the plaintiffs. 

With regard to the first point, the case 
for the defendants is that the payment 
made by the plaintiffs was nota payment 
made for redemption of any mortgage 


-and thatthe mortgage subsisted only till 


the date of the actual sale of the property. 
The learned Advocate contends that under 
the Transfer of Property Aot, s 83, the 
right of redemption was barrad on the pass- 
ing of a final decree, but under O. XXXIV, 
r. 5 the mortgage subsisted only till the 
date of actual sale and that thesale hav- 
ing taken place before the date of 
payment made by ths plaintiffs, such pay- 
ment could not be treated asa redemp- 
tion of the mortgage. In support of his 
argument, reference is made to a passage 
in the case of Shah Mahdi Hasan v. 
Ismail Hasan (1). 

“Under the present Code of Civil Proce- 
dure, which repeals s. 89, the mere passing 
ofa final decree does not extinguish the 
mortgagor's right until a sale has actual- 
ly taken place in pursuance of the decree”, 

It must be stated that in that case the 
point raised was different and that as a 
matter of fact no sale had actually taken 
placa on the material date, in the pre- 
sent cass, no doubt, the auction-sale had 
been held and the property had been 
purchased by the decree-holders. A re- 
ference tor. 92 of O XXI shows that a 
sale cannot become absolute until it is- 
confirmed by tha Court and in fact when a 
deposit is made under r. 89 the Court makes 
an order setting aside thesale. Itis only 
when a sale has become absolute that the 
Court grants a certificate specifying the 
property sold and that certificate bears 
the date on which the sale betame absolute. 
We are of opinion that until the sale 
is confirmed it does ngt transfer the 
interest of the judgment-debtor to the 
auction-purchaser and where in a case 


` (1) 56 Ind. Cas. 172; 42 A. 517 at p, 518; 18 A.L J 
622; RU, P. D R (4) 219 l 
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that interest is never transferred by the 
order of a Court it cannot be ‘said that 


the right of redemption had come to. 


an end. In fact the payment made in 
this case was made by a person who was 
owner of the property and interested in 
it as a purchaser of the equity of redemp- 
tion. Rule 89 had not on the date of 
this sale been amended by the rule mak- 
ing powers of this Oourt to include the 
judgment-debtor and we cannot accept 
the contention that the payment made 
was not made by the mortgagor or his 
transferee but as ajudgment-debtor. We 
are, therefore, of opinion that the plaintiffs’ 
claim is not barred by limitation and that 
Art. 61 ofthe Second Schedule of the 
Limitation Act does not apply to the facts 
of the. persent case. i 


As regards the second. point we are of. 


opinion that the contention of the learned 
Advocate for the appellants must be ac- 
cepted that the property in the hands of 
the plaintiffs and the defendants-appellants 
must contribute rateably to the claim of 
Gokul Prasad. The learned Advocate for 
the respondents has urged’ that in view 
of the provisions of s. 81 of the Trans- 
fer of Property Act his client being a 
subsequent mortgagee and purchaser under 
his decree was entitled to set up the plea 
that the. property in the hands of defendants 
Nos. lto 9 was responsible forthe pay- 
ment of theclaim of Gokul Prasad under 
a prior mortgage. One of the essential 
points for putting forward the above plea 
is that the subsequent encumbrancer does 
not know of the existence of the prior 
encumbrances and as there are no materials 
onthe record of the case it is urged 


that an opportunity should be given to. 


the plaintiffs to produce the original 
mortgage in bis favour and to prove that 
he had no notice of the prior mortgage. 
We cannot permit fresh evidence to be 
adduced at this stage. It was for the 
` plaintiffs to make ouf the case that 
is now attempted to be made out by 
their learned Advocate in the plaint that 
he filed in the case. The plaint is so 
carelessly drawn up that the learned 
Advocate himself cannot see how the 
plaintiffs were entitled to the first relief 
nor can the defendants clearly set for- 
ward in their written statement the plea 
that the plaintiffs knew of the prior 
mortgage and unless the original mort- 
gage deed is laid before the Court, no 
Oourt can decide what was the contract 
entered into by the plaintiffs and the appel- 
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lants when the mortgage in favour of the 
plaintiffs was executed, 
Mr. Iqbal Ahmad further contends that 
under’ the. principles underlying the 
provisions of s. 56 of the Transfer 
of Property Act, he was entitled to 
plead that the appellants should pay up 
“the, whole of the mortgage of Gokul 
Prasad inasmuch as the plaintiffs were 
second mortgagees. The provisions of 
s. 56 of the Transfer of Property Act 
can have no application to a case of an 
auction-sale and in the absence of facts 
even the principles of that section cannot 
be applied to the present case, The 
property inthe hands of the plaintiffs’ 
and the defendants-appellants was liable 
to the extent of Rs. 4,519-12 4. In the casa 
of Bisheshur Dial v. Ram Sarup (2) 
it has been laid down that” “When 
several parcels of property, are 
mortgaged to secure one debt ' every 
parcel is liable to. the mortgagee for the 
whole amount of the debt;- but as between 
themselves each parcel is liable, in the 
absence of a contract to the contrary, to 
contribute to the debt in the proportion 
which its value bears to the value of the 
whole property comprised in the mortgage 
he primary liability on each 
of several properties included in a mort- 
gage being thus a proportionate share 
ofthe mortgage-debt, every person who 
purchases one of those properties incurs a 
liability to that extent any such 
purchaser has to discharge the whole of the 
mortgage debt he is entitled to claim con- 
tribution from the owners of the remainder 
of the mortgaged property”. We are, there- 
fore, of opinion that-tae plaintiffs were only 
entitled to a proportionate share of the 
money that they paid to the prior mort- 
gagee. It is not denied that the propor- 
tion, in which the parties are in possession 
of the property mortgaged under the deed 
of the 11th of September, 1874, is that the 
plaintiffs are in possession of 19 and defen- 
dants in the possession of 17 pies each 
The plaintiffs are, therefore, liable to that 
‘extent for the decreeof Gokul Prasad and 
tbe defendants are liable in proportion 
We modify the decree of the Court below 
and declare that instead of the sum of 
Rs. 6,005 we substitute Rs. 2,835. Under 
O. XXXIV, r. 4 a decree will be prepared 
for Rs. 2,835 with proportiomrate costs and 
with pendente lite and future interest at 6 


per cent. perannum against the defendante- 
appellants. À 


(2) 22 A. 28Łat p, 289; AvW: N. (1°00) 69, `- 


sessepeecoesooe 
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The parties will pay and recsive costs 
in proportion to their success and failure 
in this Court and the Oourt below. The 
office will fix a date six months from 
hence for payment, 


A Order accordingly. 





ALLAHABAD HIGH COURT. 
SECOND OrvIL APPEAL No. 1583 or 1925, 
January 22, 1929. 
Present:—Mr. Justice Mukerji 
and Mr. Justice Niamatullah. 
BADRUDDIN AND OTHERS —DEFANDANTS— 

APPELLANTS : 

versus 
TEJ RAM AND OTB8ERS—P£LAINTIFF3— 

RESPONDENTS 
Riparian owners—Custom of dhardhura, whether 
applies tosudden change of rivers—Burden of proof. 
The term “dhardhura” is not a term of art and a 
mere statement that there is a custom of dhardhura 
does not necessarily mean that the custom is wide 
enough to apply to a ease where an entirely new 
channel is cut by a river. Therefore, a person who 
relies upon sucha custom for establishing title to 
land cut off by a sudden change in a river must 
establish that the custom covers a case of avulsion 
or sudden change of a river. [p. 300, col. 2; p. 301, 


col. 2.] 
Kunj Behari Lal v. Jaimal Singh (1) and Gulab 


Rai v. Girwar Singh (2), referred to. 

Second appeal from a decree of the 
Distriet Judge, Bareilly, dated the22nd July, 
1925, confürming that of the Subordinate 
Judge, Bareilly, dated the 16th August, 1934, 

Mr. B. Malik,for the Appellants. 

Mr S. N. Gupta, for the Respondents, 

JUDGMENT.—Thisappealand Appeal 
No. 1584 of 1925 as also the Appeals Nos. 1878 
and 1879 of 1924 were connected for the 
purposes of arguments, although the two 
sets of appeals are, in one sense, indepen- 
dent. We had heard the last mentianed 

. twoappeals viz., Nos. 1578 and 1879 of 1921 
and delivered a short judgment, which, 
however, had neither been signed nor 
seàled. Oa hearing Appeals Nos. 1583 and 
1581, we considered it desirable that the 
respondents’ Counsel inthe Appeals Nos.1878 
and 1879 of 1924 should be re-heard and 
we re-heard him accordingly. Weare 
now in a position to decide all ihe four 
appeals on the same broad principle. 

It appears that the river Bhakra flows 
between several villages the village of Jat- 
pura being on one side of the river. The dê- 
fendants in each of theseveraP suite out of 
which these appeals have arisen are the 
zemiridars of the village of Jatpura. By Suit 
No. 103 of 1923 the zemindars of village 
Hurhara, by Suit No. 118 of 19923 ihe 
«emindars;of Mauza Mirnagar, by Suit 
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No. 112 of 1923 the zemindars of Mauza ` 
Gulari& and by Suit No.308 of 1993 
the zenindars of Mauza Sangarh, each 
laid claim, separately to certain tracts 
of land on the ground that these lands 
had bsen cut offfrom the vilage of 
Jatpura by the river Bhakra and had been 
attached to their respective villages. It 
was allaged on behalf of the plaintiffs 
that there was a custom by the name of 
"dhardFura" by which the deep stream 
of the river has always been the boundary 
between the village of Jatpura on the one 
side and the respective villages of the 
plaintifis on the other. The defence was, 
in some cases, that there was no such 
custom of  "dhardhura" as has been 
alleged and, in others, while it was ad- 
mitted that there was such a custom of 
dhardhura it was contended that that 


‘custom did not cover the present case. 


A distin3tion was sought to be drawn on the 
ground that on this particular occasion, 
the river had not merely shifted its course 
on a wide bed but had entirely made for 
itself a new channel with the result that 
a large tract of land without even being 
submerged, became divided by the stream. 
It was eontended that the custom alleged 
did not cover acase like this. 

Our attention has been drawn to a recent 
case decided by a Beneh of five Judges of 
this Oourt viz., Kunj Behari Lal v. Jaimal 
Singh (3). This case draws attention 
pointedly to one thing and it is this, 
The term "dhardhura" is nota term of 
art and £ mere statement that there is a 
custom of dhardhura does not necessarily 
mean that the custom is wide enough to 
apply toa case where an entirely new 
channel -s cut by a river. In the Fall 
Bench case the plaintiff laid claim to what 
was undoubtedly his property before the 
river De»ha carved out for itself a new 
channel. The plaintiff said that the land 
on the other bank of the new channel 
continuec to be his property in spite of 
the comirg into existence of a new channel, 
The defence wasthat a custom of "'dhar- 
dhura” prevailed and by it the deep stream 
of the riv2r formed the boundary between 
the villages of the parties. The plaintiff 
admitted that there did exist a custom 
of dhardhura but he said that such a cus- 
tom did not apply to the, circumstances 
of the particular case, viz., where a new. 
course is dug out by ariver for itself. The 
defendants failed to prove that the cust^m 

(1) 115 Ind. Cas. 625; 26 A. L. J. 625; A, IR, 1 28 
All, 399; 12 R. D. 801; 50 A, 691. . TN 
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alleged by them and admitted by the 
plaintiff was wide enough to cover the 
case before the Oourt. The result was that 
the Full Bench agreed with the Court of first 
instance in decreeing the plaintiffs’ suit. 

It is clear from the Full Bench case 
that there is no charm in the term 
“dhardhura” and that the mere allegation 
of the existence of the custem of dhar- 
dhura cannot be taken to mean that the 


custom applies so as to confiscate what was, 


the day before, the property of another 
man. It will be noted that the case of 


Gulab Rai v. Girwar Singh (2) was referred, 


to and considered by the Full Bench. It 
will bealso noticed that one of the learn- 


`- ed Judges who was party to the earlier 


case wasa party tothe Full Bench case. 
There are à few sentences in the earlier 
case which are capable of being construed 
as laying down that itis enough to pro- 
nounce the words “dhardhura” in order to 
make it applicable to a case of the cutting 
out ofa new channel by a river. With 
all respect the case of Guleb Rai v. Girwar 
Singh (2) was desided iightly on its own 
merits and on the evidence before their 
Lordships. At the end of the first para- 
graph ofthe judgment there occurs the 
following sentence: 

"In the present case an immemorial 
usage is established by old settlements 
and itis not denied that on several occa- 
sions in the past land cutoff by the river 
has been incorporated in the opposite 
village,” ‘ 

The Bengal Regulation No, XI of 1825 
by s. 2 lays down that where an immemorial 
custom determining the rights of pro- 
prietors of two or more contiguous estates 
divided by a river exists, 
shall govern their rights. An instance is 
quoted, there, ofsuch acustom but such 
instance is not exhaustive. There may 
be other kinds of customs, Evidently the 
Regulation means that where any custom 


(provided itis not unjust or against the - 


law) exists, that custom alone will prevail 
and it is only in theabsence of a custom 
that the rule laid down by the Regülation 
shall apply. The custom that may pre- 
vail at any particular locality may be a 
custom absolutely identical with the 
rule laid down by the Regulation itself, or 
the incidents ofethe custom may be dif- 
ferent from therule laid down by the 
Regulation. In the illustration given in 
B. 2 of the Regulation; there is nothing 


X2) 99 Ind. Cas. 557; 25 A, L.J. 213; A. I. R. 1927. 
AN, 221; 49 A. 195, 
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which implies that the custom quoted is 4 
custom by which estates, cut off by the 
sudden change of the course of a river cease 
to be the property of the original owner. 
This will beclear from the language .of 
the entire section. It runs as follows: 
"Whenever any clear and definite usage 
of shekust pywust respecting the disjunction 
and junction of land by encroachment or 
recess of river... ess (such as that the 
mainchannelof the riverdividing the estates 
shall be the constant boundary between 
them, whatever changes may take place in | 
the course of the river by encraochment 
on one side and accession on the other, 


aee 


the Regulation were not considering at all 
a case of what is Known under the 

Roman Law as avulsion, i. e. tearing out of 

anestate by;the sudden change in the course 

of a river. The words underlined (italicized): 
in the above quotation will amply justify 
this view. -But as we have already stated, 
all customs that may have, from time 

immemorial, been governing the rights of 

the parties shall continue to do so, in 

spite of the Regulation No .XI of 1825. Such 

an immemorialcustom may be one appli- 

cable even to a cassof a sudden change 

in the course of the river as this Court had 

before it in the case of Gulab Rai v. Girwar 
Singh (2). Only such a custom which 
has a very far-reaching consequence 
must be established by clear and cogent 

evidence. A mere statement, therefore, 

that a custom of “dhardhura” exists will 
not be enough, where a custom is pleaded. 

All the incidents of the custom must be. 
pleaded and will have to be proved. 

Having cleared the ground as to what. 
was essential to be pleaded and established 
by the plaintiffs in these cases we have 
examined the several judgments. While 
we find some indications that in his judg- 
ment in Suit No. 112 of 1923 (S. A. No. 
1878 of 1924) thelearned Subordinate Judge 
was prepared to find for a custom such 
as would cover the sudden change of a. 
river there are alsoindications that the. 
learned Judge was led away by the literal 
meaning of the word “dhardhura”. He says: 

“The term dhardhura is very expres- 
sive, it literally means that the channel 
of the river is the boundary.” 

In sentences which follow the learned 
Subordinate Judge rightly putsforward the 
respective cases of the parties but we are 
not quite.sure that he realised the full 


significanca of the defence, The learned 
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Judge in appeal; Mr. Saksena, was certainly _ 
ledastray,to a greater éxtent by the term 
‘dhardhura’. At-one place in his judg-' 
ment he says: _ l 
“In the present case it has been proved 
that the custom of dhardhura, i.e., the . 
stream is the boundary, prevails in the: 
village and there is no difficulty in the 
application of the custom as to the land ' 
gained by gradual accretion or by sudden: 
change.” t Qo mee 
It appears thatthe learned Judge was- 
not prepared to draw any distinction -be- 
tween the land gained by gradual accre- 
tion and land gained (if the word'gained' can 
be properly used) by sudden change, The ap- 
peals inthetwoSuits Nos. 112and 30s of 1923: 
were decided by the same learned Judge. The 
two other suits, viz., Nos, 103 of 1923 and 118 
of 1923 were decided by the senis Sub- 
ordinate Judge who had heard the two: 
other cases mainly by reference to his own 
previous judgment. The Appellate Court 
in these two cases was presided over by 
a different Judge. That learned Judge,. 
it appears to us, took it for granted that 
the rule of dhardhura applied without any 
further proof to a case of sudden change 
inthe courseofa river. He was cognizant 
of the defendants’ case. Buthe laid the 
burden of proof. on the defendants, al- 
though itis clear to us that it was for 


the plaintiff, who claimed what was,.so ° 


to say,aday before, the defendants’ land, 
to prove the custom by which they claimed, - 
The learned Judge says: : 

"One significant fact emerges from this, ` 
and thatis, that the appellants (defend- 
ants! have been unable to give any instance 
in which a block of land on ‘one side of- 
the stream has beenin the possession of 
the zemindars of the village on the opposite 
side. Had the rule of dhardhura been 
interpreted in the past as they would now 
have it, there must have been cases in ' 
which recognizable plots of land of greater 
or less size were cutoff by the river and 
separated from the village to which they 
had originally ‘belonged and such plots 
would have continued in the possession of 
their old owners.” 

This, as we have said, is putting the - 
burden of proofon wrong shoulders. In ` 
the earlier judgment of Mr. Saksena, we 
find that he was pressed ewith the argu-- 
ment thatthe plaintiffs had not proved 
any instanées by which the custom alleged 
applied to the present case. Mr. Saksena 
recognized that there was: some force in ` 
the argument and thereby recognized the 
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rule of law that the burden of proof lay onthe 
plaintiffs, 


In this, no doubt, he was right. - 


"With respect to the claim relating to the ` 


village of Hurhara, a distinction is to be 
drawn. The claim was based, in the 
alternative, on custom and contract. 
there was no custom, no contract in deroga- 
tion of the rule of lawas laid down by the 
Regulation No. XI of 1825 would, probably, 
be binding on the parties, especially where 
they were not dealing with the present 
circumstances but with future contingen- = 
cies. This will be a matter which will 
have to be considered by the Courts below. 
The result is that we set aside the decrees 
of the Oourt of first instance and the 
lower Appellate Court and remand the 
suits to the Court of first instance withthe 
direction that they will bs re-tried after 
giving the parties a further opportunity 
to adduce evidence. In deciding the" 
cases, the Court will have the observation 
of this Court as to the necessity of the ` 
plaintiffs’ proving the incidents of the 
alleged.custom, viz, whether they covera 
case of avulsion or sudden change in the ` 
course ofthe river. Costs here and hitherto 
will abide the result. ` 
A. 


ALLAHABAD HIGH COURT. 
Szsonp O1rvit APPEAL No. 500 or 1926, 
April 4, 1929. 
Present :—Mr. Justice Boys and 
"" Mr Justice Bennet. 
Babu RAM SINGH AND OTHERS — 
DEFENDANTS—APPELLANTS | 


MORE versus 
SUBHAN MOOHI AND aNoTHER—PLAINTIFFS' 
í ~ — RESPONDENTS. . 4 
Communal disputes—Agreement between leaders of 
communities, effect and binding nature of—Construc- 


Cases remanded. 





- tion of agreement—Legal effect—Question of law. 


The interpretation of the legal effect ofan agree- 
ment is not a question ef fact. |p. 304, col. 1] a ig t 
The representative character of the leaders of a. 
community who sign an agreement with the leaders: 
of another community may be inferred from the 
surrounding circumstances. fp. 304, col. 2] : 
There was some trouble between the Hindus and 
Mubammadans of a locality with regard to the 
carrying of processions. When the Muhammadans . 
proceeded to carry on a procession ona particular , 
occasion, the local authorities collected thel eaders 
of the various parties and effected a settlement. The 
agreement was worded as follows :—“ As often Hindus 
and Muhammadans and Aryasamajists carry out new - 
sorts of processions inside the Qasbz which hurt . 
the feelings of some party, so we agree that we 
will not carry out any. new procession without 
applying beforehand to the District Magistrate and 
obtainining his sanction thereto. There is no neces-. 


: sity af taking sanction-for ancient processions.” 


The Muhammadans subsequently instituted a suit ` 


If - 


_ against ten Hindus and the Secretary of State for < 


r 
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an injunotion restraining them from interfering with 
a particular procession : : 
- Held, (1) that the agreement was not merely in- 
tended to settle the immediate trouble, but was 
PEN to be a permanent arrangement ;-[p. 303, 
col, 2. z 

(2) that under the circumstances of the case it was 
right and proper to infer that the signatories signed 
in a representative character ;. [p. 304, col. 1.] 

(8) thatthe agreement was binding on the com- 


munities and the suit was, consequently, not main- 
tainable. [p. 304, col. 2.] i 

Second appeal from adecree of the Dis- 
trict Judge, Ghazipur, dated the ölst 
August, 1925. 4 

Mr. P. L. Banerji, for the Appellants. 
- Mr. Mushtaq Ahmad and Dr. K. 
Malaviya, for the Respondents. 


. JUDGMENT.—This is a defendants’ 
appeal 
Muhammadan plaintiffs asking for two re- 
liefs, the material portions of which are-as 
follows :— : 
“ (a) It may be. declared by the Court 
thatthe plaintiffs are authorised to take out 
` the ‘duldul’ procession on the fourth of 
Muharram of every year without any obstruc- 
tion or interference". 
unction may be is- 
d the 


TIPP 


son» vasos 


and effected a settlement. A 
was entered into én the 7th of October, 
1920, a translation of the material portion ` 


of which is to be foundon page 29 of the. 


paper-book. Counsel on either side before | 


An agreement 
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fault to find with that translation. It is vital 
to this cas3, and we reproduce it from the : 
judgment cf the lower Appellate Court. It 
reads :— 7 ; T 

“ As often Hindus and Muhammadans 
and Arya Samajists carry out new sorts- of - 


:processiong inside the. Qasba which hurt . 
“the feelings of some party, Bo we agree 


arising ‘out of a suit by two. 
 eularly on 
subsequent years, 


' procession 


that we wil not carry out any Dew proces- 
sion withott applying beforehand to the 


' District Magistrate and obtaining: his sanc- 


tion thereto. There is no necessity of 
taking sanction for ancient processions.” EN 
This agreement was signed by ten: 


. Muhammadans and some twenty. Hindus, | 


the latter including, 88. we are told, those . 
who signed it on behalf of the “Hindus 
generally snd those who signed it parti-: 
behalf of the Arya Samaj, In 
1921; 1922, and 1923, 
there was some friction ; but Counsel for 
the plaintiffs bas not been able to show us 
that there is any evidence that the ‘duldul’ 
was actually taken out either ` 
with or wishout the District Magistrate's ` 
sanction ic 1921, 1922 or 1923. The pre- - 
sent suit asking for the reliefs which we 


“have set out at the commencement of this 


` orobstruction by anybody provided 


cession. 
' were apparently: intended, as the lower: 
, Appellate Court in upholding the decree. 


. intended to have a 


' tween the parties. 


‘appropriate 


. judgment was filed on the tenth day of. 
“May, 1924. 


The tria. Court gave the plaintiffs a de- ` 


.eree to the effect that they '" have a right 


to take ou; 'duldul'. procession with its 
observances on the 4th of 
Muharram of every year on the publie. 
streets of Basra town without interference 


After the word "provided" follow. a. 


number cf ‘restrictions. and conditions. 
. governing tbe right to take out the pro-:. 
These restrictions and conditions . 


suggests, to make “ full provisions for the, 


' executive to interfere when necessary." : 


Defendants, certain Hindus, have.appealed . 
on thegrocnd that the lower Courts. were: 
wrong in iaterpreting the agreement, which * 


, we lave set out above, ofthe 7th of Octo- 


ber, 1920, a3 an agreement which was only 
temporary effect and to 
patch up à peace for the occasion only be- 
3. We have no hesitation , 
in accepting the plea of the appellants . 
that the agreement was intended to be and 
was an agreement making permanent pro- , 


- vision for securing peace between the par- , 


us have -expressly stated that they had no P 


ties sofaras it might be possible. The: 
whole language of the agreement.is plain- . 
ly iuconsistent with any idea that it was. 


& 


. have been taken. 


' bound by those signatures. 
' no force in thiscontention we aresaiisfied 
from a consideration of the circumstances, 


- the leaders of the 
ahdthatthey were summoned as representa- 
- ‘tives of their various communities. From 
the point of view of the authorities any 
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over the trouble that was threatening ‘on 
the particular occasion. In the first place 
the “duldul” procession had.already been 
taken outon the 17th of September, 1920, 


i.e , nearly three weeks prior to thesigning ` 
_of the agreement. 


Next, we have the- ini- 
tial phrase: “As often Hindus and 
Muhammadans and Arya Samajists carry 


` but new sorts of processions.” Again, “go 


-carry out any 


we. agree that we will not 
; “There is no 


new precession” Again 
necessity of | n 
processions“. This last phrase obviously- 
referred to the future indefinitely. And 
finally we have the fact that in this particu- 
lar agreement there is the reference to pro- 


. cessions carried out and to be carried out by. 
Arya Samajists. It isin our view impossible 


to interpret this agreement as anything but 
an endeavour to settle permanently for the 
future the trouble which had been arising. 
On behalf of the respondent three points 
Ithas been urged that 
there is a finding of fact that the agreement 
was only intended to settle the immediate 
trouble and not intended to have any bind- 
ing effect fcr the future. We do not agree 
that the interpretation of the legal effect of 
this agreement isin any sense a finding of 
fact. Nor can we agree that this finding 
was not challengedin appeal to the lower 


. Appellate Court. it is expressly challenged 
.. jn the ground No. 3 ofthe memorandum. 
-.Thenext point taken is that even if the 


agreement is binding on the plaintiff No. 
2° who has been found definitely to have 
signed it, it is not binding .on the first 
plaintiff who did notso sign. It has to be 
contended that the signatories . of the agree- 
ment did. not sign ina representative 
capacity, and that even if they- purported 
to do so, others who did not. sign are not 
That there is 


It is manifest that the parties did summon 
various communities 


other intention would have been absolutely 


- futile. This, of course. is not sufficient in 


itself. Thé attitude of those whom the 


leaders were supposed to tepresent must 


also be considered. We find-it quite 
impossible to believein the circumstances 
of the case that the other Muhammadans 
of Rasra were not fully aware of the 
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summoned, -and their- subsequent: conduct: - 
inthe ensuing. years shows that. during ^ 
“those years, at. any rate, - they- accepted 


the- répresentative capacity. of the leaders -~ 
It ‘is: 
I Or years - 
no single Muhammadan made any en-... 


who hed. signed the agreement. 
manifest that for at- least three 


deayour to repudiate'the.authority of those 


' leaders. - We- notice, moreover, that in this- 


taking sanction for ancient: 


4 


“meeting to which their leaders had been - 


very ‘suit the plaintiffs themselves have‘ 


recognised this principle of representa- 


tion, for the suit is brought against ten. 
Hindus as representative of the Hindu 
community foran injunction to be issued , 
against the Hindus generally. That it 2 
is. right and proper to infer the representa- ` 
tive character of the signatories to the 


agreement from the surrounding circum- 

stances isamply supported by a reference 

tos. 187 of the Indian Oontract Act 
Thirdly, it is contended that ev. 


for by the plaintiffs is not inconsi 
Nub eee omeni The plea is manifestly 
untenable. Ihe agreement provi 

Banc of the District four or the 
required before. any new pr ion i 
na Per We have set pais UNE 
reliefs and they in the most unmi 
able terms ask for a declaration of ito 
right of. the Muhammadans to take out 
the "duldul" . procession, 
Courts have -found it to b 


. . . e i i 
the agreement is binding the flere. 


Magistrate being- 


out earlier the ` 


though both” 
8 à new pro- .. 


cession, without any’ obstructionor intera i 


ference, and they expressly ask i 
166, . th 
Secretary: of State may be réétrained hors $ 


offering any obstruction in Zuturé 

. 3,7)! 4 . e t 
“duldul” procession, and refer to ‘the fae 
that the stoppage of that procession is 
due to the interference and orders of 


the Gcvernment servants and officers, To- 


grant ihe plaintiffs a relief o 

they might take out any Sei Processi 
such as the “duldul” procéssion subject 
to the control and sanction of the District 
Magistrate, would he -to declare that the 

had aright which nobody hag ever 1 
fact. challenged. It is tous manifest that 
a- wise and reasonable agreement wa 

arrived at between the parties on Dstober 
7th, 1920, and it is most regrettable that 


anybody should have advised one of mas 


parties to  resile. from that d 
subsequently. — hat agreement 
` We think, therefore, that t hate 

suit should have béen eye e d plaintiffs’ 


The appeal is allowed with B 
the suii of the plaintiffe is dlistiteccd: ene 


costs. . 


8g ` Appeal allowed, ~ 


in -. 
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LAHORE HIGH COURT, 
First O1vin Apewan No. 1179 or 1928. 
5 Ww November 28, 1928. 
Present :—Mr. Justice Bhide. 
'SOBHAG RANI alias KANWAR 
PATI GURTU —DEFENDANT— 
APPELLANT 
; versus 
Shrimati LADO RANI—PLAINTIFF 
—RE3PONDENT. 


Succession Act (XXXIX of 1935), s. 270— Fixed 


place of abode’, meaning  of—Residence for: ten 
months before death—Moveable property within juris- 
diction of Court—Deposit with Bank, whether moveable 
property. 

. Where the deceased who was a native of Lucknow 
lived for aboutten months before his death within 
the jurisdiction of the Court of Ambala: 

Held, that he must be deemed to have had ‘a 
fixed place of abode’ within the jurisdiction of the 
Oourt of Ambala as contemplated by s.270, Succes- 
sion Act. 

A deposit with a Bank is moveable property. ; 

First appeal from an order of the Dis- 
trict Judge, Ambala, dated the 16th April, 
1928. 

Messrs. Shamair Chandand Qabul Chand, 
for the Appellant. 

' Mr. Jagan Nath Aggarwal, for the Re- 
Bpondent. 


JUDGMENT.—This is an appeal from 
the order of the District Judge of Ambala 
granting Lettere of Administration to Shri- 
mati Lado Rani Gariu in respect of a Will 
dated 1Uth April, 1925, made by her son 
‘Manmohan Nath Gurtu. The petition for 
Letters of Administration was opposed by 
Musammat Sobhag Rani, wife of the de- 
ceased Manmohan Nath, on various grounds 
which were rajected by the learned District 
Judge. She has now preferred an appeal 
to this Court and three pcints have been 
raised by the learned Counsel appearing 
on her behalf. 

Firstly, that the document’ purporting 
tohave been executed by Manmohan Nath is 
not a Will in law, 

Secondly, that the District Judge, 
Ambala, had no jurisdiction to entertain the 
petition for Letters of Administration, and 

Lastly, that it is not proved that the Will 
was execited by Manmohan Nath and that 
he had à disposing mind, 

As regards the first point all that the 
learned Counsel had to urge wasthat the 
so-called Will only gives expression to 
certain wishes ofthe testator and that the 
testator did not give aiy definite direc- 
tions as regards the manner ia which his 
wishes are to be carried out. A perusal 
of the Will, however, leaves no doubt that 
Manmohan Nath intended to make a last 
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disposition of his property aa he anticipat- 


‘game time. 
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ed death. He was suffering from phthisis 
at the time. Hé has given detailed direc- 
tions asregards the disposal of the whole 
of his property and ‘the mere fact that 
certain matters are left to the discretion 
of the guardian of his daughter cannot 
be eonsidered to be any indication that 
Manmohan Nath was not making a Will 
but merely expressing his general inten- 
tions, It may also be noted in this con- 
nection that Manmohan Nath was himself 
an educated man, Deputy Collector from 
the United Provinces, He has himself de-. 
scribed the document as a "Will" and there 
can be no manner of doubt that it was 
not intended tobe anything else. 

As regards the second point, the learned 


‘District Judge has found that the testator 


had &fixed abode at Ambala at the time 
of his death and that he also owned move- 
able property in the shape-of a de- 
posit of Rs. 5,000 with the Central Oo- 
operative Bank at Ambala City at the 
It has been urged on behalf 
of the appellant that the testator came 
from Lucknow and that his fixed abode 
cannot, therefore, be considered to be 
Ambala where he was residing merely for 
treatment. Iqbal Kishan and Vishva Nath, 
the two witnesses whose evidence was re- 
ferred to in this connection, have, how- 
ever, clearly stated that the deceased, never 
resided for any length of time at Lucknow. - 
All that appears from the evidence of these 
witnesses is that the deceased's father had 
some landed property at Lucknow. The 
deceased was admittedly living for about 
ten months at Ambala prior to his death. 
Section 270 of the Indian Succession Act 
simply requires that the deceased must 
have had a fixed place of abode within 
the juriediction of the. Court. This 
condition appears to me to have been amply 


satisfied in the circumstances of the case. 


I am also of opinion that the deposit of 
Rs. 5,000 which was with the Co operative 
Central Bank, constituted moveable pro- 
perty within the jurisdiction of the Court. 


' It was urged that a deposit of this kind 


does not fall within the description of 
moveable property; but no authority was 
cited in support of this contention. 

The éxecution of the Will is proved by 
the evidence of two respectable witnesses, 
namely, Pandit Bishan Lal Kichlu, an 
Extra Assistant Commissioner,*and Hari-: 
har Nath Mattu, a retired Assistant Oom- 
missioner of Income Tax. Pandit Bishan 
Lal may perhaps be considered to be inter: 


‘308. 
ested to some extent inasmuch as he is 


a brother-in-law of the deceased and the 
deceased left the whole of his property to 


his own daughter to the exclusion of the | 


appellant; but the learned District Judge 
was apparently much impressed -by the 
evidence of this witnéss and considered 
him to be reliable. The other witness 
appears "to .be -quite disinterested 
and.:he was at one time proposed 
-8g8-an umpire for settlement.of tha dis- 
puté between the parties. There is also 
-medical evidence on the record to show that 
-throughout the month of April the deceas- 
-ed was in ‘full possession of his senses, 
It-was urged that the evidence on the 
record does not show the qualifications of 
the doctors who have given this evidence, 
:*but these witnesses were not even cross- 
-examined on the point. I see no reason 
-to think that they are not qualified men 
-or that they are not in a position to give 


- testimony as regards the deceased having : 


adisposing mind. It is significant that 
. the appellant made no attempt whatever 
.to rebut the testimony of these witnesses, 
The appeal fails on all the three points 
which’ were urged before me and is here- 
‘by dismissed with costs. 
R., D,- - Appeal dismissed, 


] 
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LAHORE HIGH COURT. 

Srconp Oivit APPBAL No, 839 or 1928, 
December 3, 1928. 
Present:—Mr. Justice Bhide. 
AM SINGH AKD OTHERS—PLAINTIFFS 
—APPELLANTS 

` versus . d 

INDAR SINGH AND oruER8—DzErSNDANTS— 
RusPONDENTS, | 

Custom—Alienation—Alienee antecedent creditor— 
.Burden of proof—Necessity for antecedent debts—~ 
‘Just debt" defined. i : 

Though an alienee who is himself an antecedént- 
‘creditor is not bound to prove necessity for each of 
his antecedent debts, he is bound to prove that these 
.debts were just, for it is payment of such debts 
only 
proving, not only the existence but also the nature 
‘of the antecedent debts rests on the alienee but the 
-alienee’ isnot bound to prove gecessity’ for such 
debts. p. 307, col: 2] ; - 

-[Just debt’ explained.) . . 

Devi Ditta v. Saudagar Singh (2), followed. 

Jhandu v. Niamat Khan (3), distinguished. 
- Second appeal from the decrée of the 
Additional District - Judge, J'erozepore, 


E 
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dated the 29th February, 1928, -reversing . 
"that of the Senior Subordinate Judge, ` 
Ferozepore, dated the 29th August, 1927. 
Dr. Nand Lal, for the Appellants. ` 
Messrs. Fakir Chand and Chandra Gupta, 
for the Respondents. : 
JUDGMENT.—This second appeal 
arises out of a declaratory suit of the 
usual character by the reversioners of one 
Sawan Singh to challenge a sale of ances- ` 
-tral land made by him,on the 10th June, ` 
‘1925. The suit was decreed by the trial 
Court, but was dismissed, in. appeal, by 
the District Judge. -The plaintifis have 
‘come upin secondappeal, and the main 
‘contentions urged on their behalf were as 
follows :— 
. 1.. The learned District Judge has erred 
in law in holding that it was not neces- 
sary foran alienee, who was himself an 
antecedent creditor, to prove necessity for 
- hia antecedent debts. . 
2. That, even according to the finding 
of the learned District Judge, necessity. 
:was not proved forall the items included | 
in the sale-deed, and, therefore, the sale . 
‘should not have been upheld in its entire: . 
t : 


y. 
As regards the first point, the learned 
District Judge has followed Jagat Singh v. 
Ganda Singh (1)a Single Bench ruling of. 
| this Court. It has been remarked therein 
that, in the absence of a finding. that an. 
. alienor has been recklessly. extravagant or 
has been wantonly wasting the property 
the vendeeis not required to prove that 
previous debts, whether owing to himself: 
.or to third persons which have been paid 
out of the sale consideration, were con- 
tracted for a necessary purpose, but has 
only toprove the existence of such debts, 
and once this is established, and itis not 
` proved that they. were incurred for im- 
moral or illegal purposes, their payment 
becomes a valid necessity sufficient’ to sup- 
.port the sale. lt was contended by the 
.learned Counsel who appeared for the ap- 
peliant, that this is not a correct statement ' 
of law and thatit was incumbent on the 
.alienees to prove ‘necessity’ for the .an- 
tecedent debts.. He . relied .upon Devi 
Ditia v. Saudagar Singh (2) and also on 
Jhandu v. Niamat Khan (3). in support of 
this contention. Theremarks in the Single 
. Bench decision referred to above are more 
or less in the. nature of *obiter dicta as the 
alienees were not themselves 'anteceden 
* (1) 69 Ind. Cas. 47; A. I. R, 922 Lah, 301. 


(2) 65 P. R. 1900; P. L. R. 3900, p, 322 (Y. B.) 
- (3) 44 Ind, .Cas, 842; 1 Lah. 472,-- oS 
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criditors’. But the learned Judge who de- 
cided that case appears to have given ex- 
pression to the same view in Kanshi Ram 


v. Maula Bakhsh (4) where the alienee was 


himself the ‘antecedent creditor’. 

I understand the learned Judge's view 
to be thatit is sufficient for an alenee. 
who is himself an antecedent creditur, to 
prove the existence of his debts and that 
. the alienation in his favour should be 
upheld on such proof unless the opposite 
_ side proves, oritis otherwise clear from 

the evidence on the record, that the debts 

were unreasonable or incurred by reckless 
extravagance, etc., and could not be consi- 
dered ‘just’. The learned Judge has relied 
upon Devi Ditta v. Saudagar Singh (2) in 
support of his view. In that ruling six 
propositions have been laid down with re- 
spect to just ‘antecedent debts’. The 
paragraph dealing with the sixth proposi- 
tion begins as follows :— 

“ It is not necessary for the alienee, who 

is also the antecedent creditor, to prove 
that all the previous debts- were incurred 
for necessity. But heis, by his position, 
prima facie, fixed with knowledge oi the 
nature ofthe debtsandofthe purposes on 
which the money borrowed has been epent, 
aud if, not being for actual necessity, they 
singly or collectively, as shown in para. .3, 
are unreasonable, or prove reckless extra- 
vagance or waste, or a design to injure the 
reversioners’ interests, oa the part cf the 
‘debtor, the alienation in lieu of such debts 
cannot be held to be valid". 


In ‘para. 3' referred to in the above 
quotation a ‘just debt’ is defined as a 
‘debt which isactually due ‘and which is 
not immoral, illegal, or opposed to public 


‘policy. It also means a debt not contract-. 


. ed asan ach of reckless extravagance or 
of wanton waste, or with the intention of 
destroying the interests of reversioners'. 
If is explained further in that paragraph 
that a ‘just debt’ need not be one incur- 
red for a necessary purpose, but ifa non- 
necessary debt is unreasonably large som- 
pared to the means and station in life of 
the proprietor, it cannot come under the 
definition of a ‘just debt’. Similarly, if a 
number ofcomparatively small loans for 
non-necessary purposes are contracted 
withia an unreasonably short period, they 
collectively mgy amount to extravagance 


judged by the tests previously mentioned . 


and may be excluded fromthe category of 


- (4) 00 Tad, Cas, 714. 
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travagant must depend upon the circum- 
stances of each particular case and must be 
decided by Court on fair and rational 
grounds. $ : 

It wil thus appear that though an 
alienee who is himself an antecedent cre- 
ditor is not bound to prove ‘necessity’ for 
each of his antecedent debts, he is bound 
to prove that those ‘debts were ‘just’; for 
it is payment of such debts only that con- 
stitute ‘necessity’. The burdenof proving, 
not only the existence but also the nature 
of the antecedent debts, thus rests on the 
alienee. This will be clear fromthe con-, 
cluding sentence of the paragraph dealing 


. with the sixth proposition laid down in 


Devi Ditta v. Saudagar Singh (2) .which re- 
iterates that the alienee has to prove not 
only the existence of the antecedent debts 
but also that the debts werenot excluded 
from the category of ‘just debts’. The 
ruling in Jhandu v. Niamat Khan (3) on 
which Counsel relies does not seem to be 
in point as it does not deal with the case 
of analienee, who is himself an antecedent 
creditor. é 


It would appear, therefore, that it is not. 
sufficient for an alienee who is himself an. 
antecedent creditorto prove merely the 
existence of his debts. At the same time, 
it does not appear from Devi Ditta v. 
Saudgar Singh (2) which, I believe, still 
ranks as the leading authority on the sub- 
that: it is necessary for such an 
alienee to prove ‘necessity’ for the antece- ^ 
deni debts. All that he need prove is 
that the antecedent debts were ‘just’ as 
explained in the above ruling. This is, 
however, practically the view that the 
learned District Judge has taken and after 
considering the evidence onthe record I 

ave come to the conclusion that the ‘an- 
tecadent debts’ in the present case—or at 
any rate the bulk of them—must be held to 
be ‘just’, 


The conaideration for the sale. appears 


to be made-up as follows :— 


6,009 due to the vendees them- 
selves or to a son of ona 
of them on two mort- 
gage-deeds dated llth 

. May, 1921. 

300 due to the vendees them- 

.  gelves on bahi account. ` 

100 paid before the’ Sub-Ra- ' 
gistrar. f 

100 registration expenses, 


(a) Rs. 


(b » 
() n 
(à) » 


~ $08 . 
Item (a), on further analysis, is found to 
consist of the following :— 


(1 Re. 3,800 due. to the mortgagees 
b | themselveson bahi ac- 
WP es . count. AE: 
(2) 5. 900 due to a prior mortgage 
m Um named Isar Singh. ` > 
.(3) . „ . 500 due toanother mortgagee 
2 . named Harnam’ Singh. 
(4), 300 due to a creditor named 
"P ies Sham Singh. - 
(5) ^, 320, due to a creditor named 
i . . Isar Bingh. 
(0 ,,-  140duetoa creditor named 
a Prem Singh. 
(T) y 40 registration expenses, 
“Total ... 6,000 


Item No. (1) has grown out of a debt of 


Rs. 600. which is alleged to have been bor- . 


` rowed by Sawan Singh about Sambat 1965, 
(1908 A. D.) for his karewa. The debt is 
a.very old one and has amounted to a 
large sumin the course of about thirteen 
years. -The existence of this debt has been 
held to be proved by the learned District 
Judge and his finding is final, The debt 
purports to have been borrowed for. the 
*korewa'—marriage of the alienor himself. 
The alienor had admittedly a wife whom 

. he had married.according to the ‘karewa’ 

ceremony. but there is no definite evidence 

tó show when .the 'karewa' took’ place. 

The debt was, however, not unreasonably 
large and there is no evidence to show that 
thé alienor was aman of bad character or 

récklessly extravagant. In view of all the 

circumstances, there seems scarcely any 
good réason to doubt the bona fides of the 
purpose for which the debt. was borrowed 
as. shown in the bahi account, The inter- 
est (Rs..2 per cent. per meüsem) was heavy, 
but thedebt was an unsecured one aad 
in view of the rule laid down in Balla Mal 

v. Ahad Shah (5) the -transaction can- 
not be considered to ba unconscionable or 
unenforceable in law. I, therefore, hold 


. that this was a just debt and the sum cən- 


stitutes a valid charge on the land. 


As regards the next two items, it is 


admitted that the prior mortgagees—Isar 
Singh and Harnam Singh—have not yet 
been paid. The existence of these mort- 
gages was, however, apparently not disput- 
ed in the.Courts below and itis also clear 
from the entcies from the revenue records 


(8)48 Ind. Cas. 1; 124 P. R. 1918; 35 M. L. J. 614; 


16.A. L. J. 905; 23 O. W: N. 233; 25 M. L. T. 55; 180 


P, W. R. 1918; 29 C. L. J. 165; 14 P. L, R, (P. C.) 25; 
21 Bom; L R. 558 (P. O)). 
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with referenóée, to the land in suit which 
have been placed on the record, The - 
alienees have made themselves responsible 
for payment of these prior debts and’ the 
mere factthat the debts have not yet been 
paid does not seem to. be sufficient for 
disallowing these items. 
The learned District Judge has held: 
items Nos. (4) and (5) to^ be not proved. 
Item No. (9) was not contested before him. 
Thus out of the sum of Re. 6,000, Rs. 5,340 
have been shown to Lea valid charge on 
the land. To this may be added a propor- 
tionate sum out of the registration expenses, 
say Rs. 30. : AN j 
1 accordingly hold that out of item (a) 


- Rs, 5,370 have been shown to bejust an- 


tecedeni debts. = 

The learned District Judge has held 
necessity and consideration in respect of 
item (b) to be proved. As regards’ item 
(c) there is nó- proof whatever of the pur- 
pose for which thissum was required. . 

On the above findings, I hold that neces- 
sity has been proved for a sum of Rs. 5,670 
out of the consideration of Rs. 60,500.. To 
this may be added a proportionate sum out 
of the last item of registration éxpenses 
for the sale-deed say Rs 90. The valid 
charge on the land thus comes to Rs. 5,760. 


The learned Counsel for the appellant con- 


tended thet the sale should be set aside 
and a decree for possession granted on pay- 
ment of the sum constituting the valid 
charge. Butthe sumfor which no valid 
necessity is proved is only-a small portion 
out of the consideration. . It has been 
pointed out by their Lordships of the Privy ` 
Council that the criterion ın such-cases is 
whether the sale transaction was necessary. 
There is nothing to show that’ the alienor 


‘could have discharged a debt of Rs. 5,760 


otherwise than by the sale of the land in - 
dispute. I, therefore, uphold the decision 
of the learned District Judge and dismiss 
the appeal with costs. i : 

= Re Tas Appeal dismissed, 


LAHORE. HIGH COURT. 
Sxsconp CIVIL ArPzarn No. 455 or 1928. 
December 4, 1928 
Present :—Mr. Justice Jai Lal. 
SOHAN LAL—Desrenpant— APPELLANT 

: versus gs i 
A. Z. MEKUIN AND ANOTABR—PLAINTIEF3 
AND Mes. MOHAN LAL—DEFSNDANT 
— RESPONDENTS. 

Punjab Laws Act (IV of 1872), s. §—Succes- 
sion Act (XXXIX of 1928), 8, 2—Cuslom—Adoption 
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—Succession—Indian Christians in Punjab—Custom 
versus Succession Act. : A ur 

By virtue of s. 5 of the Punjab Laws Act it is 
open to an Indian Ohristian in the Punjab to 
prove that he is governed in matters of succession, 
adoption, etc, by a particular custom and not by 
the provisions of the Succession Act. [p. 310, col. 2.] 


Second appeal from the decree of the 
Distriet Judge, Ambala, dated the 16th 
November, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Ambala, 
dated the 6th May, 1927. _ ' 

Lala Durga Das, R. B. and Mr. Bhagwan 
Das, for the Appellant. 

Lala Badri Das, R. B., for the Respond- 
ents, - 


JUDGMENT.—This second appeal 
arises out of a suit instituted by the re- 
Spondents, who have been found to be 
sister's sons of one Mohan Lal, an Indian 
Christian, who at the time of his death 
resided and left property in the District 
of Ambala. The suit wasfor a declara- 
tion that the plaintiffs were entitled to a 
half share in the estate of the deceased, 
it being admitted that the other half went 
to his widow. The contesting defendant 
was Mr. J.H. Stuart alias Sohan Lal, who 
claimed to be the adopted son of the 
deceased and in whose favour the land 
left by the deceased had been mutated by 
the Revenue Authority. 

The parties are all Indian Ohristians 
and the sole question agitated before me 
was asto the validity of the adoption of 
the defendant. The trial Oourt held that 
no adoption, as a matter of fact, took 
place and also that such an adoption, 
if it had taken place, would have been 
invalid. The learned District Judge, on 
the other hand, differed from the trial 
Court as to the factum of adoption hold- 
ing that the defendant had been 
adopted by the deceased Mohan Lal, but 
he held that the adoption was invalid. 

Mr. Durga Dason behalf of the appel- 
lant contends that the question of the 
validity or otherwise of the adoption was 
sprung upasa surprise to his client in 
the lower Appellate Court and that a 
new case was made out for the plaintiffs 
by the learned District Judge. In my 
opinion there is no force in this conten- 


tion because issue No.4 was: 'Whether 
defendant No. 2 is the validly adopted 
soo of Mohan Lal, deesased, aad the 


burden was placed on defendant No. 2; 
and a reference to tha evidence shows 
that evidence was led by the appellant: 
to the effect that among the Indian 
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Christians the custom of adoption prevails, 
I am, therefore, unable to hold that the 
appellant did not. realize that he: had, 


in addition to proving the factum of 
adoptien, also to prove the validity 
thereof. 


The trial Court held against the valid- 
ity of the adoption. on the ground that 
“the usage of adoption is quite alien to 
Ohristizn creed", and also that in view 
of Mukerji- v. Alfred (1) -the defendant 
had not proved that “the deceased Mohan 
Lal followed the custom and usages of 
his old community and; therefore, could 
adopt cefendant No.2.” He further held 
that “according to the judgment of their 
Lordships of the Privy Council in A.I R. 
1922 P.0.14[Kamawtti v. Digbijai Singh 
(2)] [apparently the reference is to Kamawati 
v. Digbijai Singh (2) which is reported as I. 
L.R. 43 All. 525] it was not possible 
for an Indian Ohristian to elect to 
be bound in matters of succession after 
the passing of the Indian Succession Act 
by the law which he followed before his 
conversion.” The learned District. Judge 
on appeal based his finding merely on 
the ground that there was no evidence 
in the present case. to show that Mohan 
Lal had not abandoned all the Hindw 
usages and consequently that the pro- 
visions of the Indian Succession Act of 
1925 gcverned the succession to his es- 
tate, The learned District Judge did 
not decide the question whether the cus- 
tom of adoption prevailed among the 
Indian Christiane. , 

It would thus be observed that so far: 
as the question of election by Mohan Lal,. 
th» deceased, to be governed by the Hindu 
Law in matters of adoption is concerned; 
both Courts are agreed in holding against 
the.appallant. Indeed, . Mr. Durga Das: 
admitted before me.that it was not his. 
case at all that the deceased or his family 
after his or their conversion elected to 
continue to fellow the Hindu Law with. 
regard vo the right to adopt. His case 
was that among the Indian Christians,—I 
could not follow him "whether in this 
country or in this Province—the custom 
of adopion prevails and his complaint. 
was tha; the Jearned District Judge had 
not given a finding on that question. 


) 1 Ind. Cas. 697; 36 P. R. 1909. 
) 


525,15 L. W. 1; 30 M. L, T.47; 42 M. L. J, 87; 
28 O.W. N. 490; 24 Bom. L, R. 626; 4 U.P. L. R. 
(P. O) 27; (1922) M. W. N. 336; 48 T. A. 381 
(P. 0). 
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Now co far as this Province is concerned . 


‘under s. 5 of the Punjab Laws Ast, 1872, 
the primary rule for decision in matters 
of succession is custom, which may be 
found to govern the parties, but it is for 
those who allege that there is such a 
custom to establish it. lt is, however, 
questionable whether.having regard to the 
fact that the Indian Christians are con- 
verts both from the Hindu and the Mu- 
hammadan religions, it is permissible to 
prove a custom applicable to the Indian 
Ohristians of this Province generally. But 
I do not decide this point finally because, 
in. my opiuion, no custom such as is 
alleged applicable to the Indian Christians 
of this Province as a whole hes been es- 
tablished in this case.*. 

The Privy Council case referred to 
above does not, in my opinion, prevent 
the Courts in this Province from investi- 
. gating the. existence of a custom appli- 
cable to the parties in question regard- 
ing succession and other matters men- 
tioned in s. 5 of the Punjab Laws 
Act. Their Lordships in that case were 
dealing with a case relating to Indian 
Christians who resided in the United Pro- 
vinces and the dispute was with regard 
to property apparently situated in the 
same Province. It is, no doubt, true that 
in that case they held that “it was not 
open to the parties to’ allege that the 
plain law of the Indian Succession Act 
' did not govern them and that an enquiry 
into such an allegation would have this 
effect" and further that "the plain law 
of the Succession Act would be evisce- 
rated, and in each case enquiry might 
have to be entered upon as to whether 
a deceased subject of the Crown wished 
or by his acts compelled that the law of 
the land should not apply to his case, 
A particular subject .can settle that in 
India, as in other parts of the Empire, by 
exercising—whatever be his religion—his 
power of testacy." 

But a reference to s. 2 of the’ Indian 
Succession Act shows that the rules con- 
tained in that Act have been made to 
constitute the law in British India appli- 
cable. to all cases of intestate or testa- 
mentary succession, "except as provided 
by this Act or by any othet law for the 
time being én force.” This clearly makes 
an exception in the case of the local laws, 
and, I have stated above, so far as this Pro- 
vince is concerned a. 5 of the Punjab 
Laws Act does provide an exception, 
This was also the view takenin Mukerji 
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v. Alfred (1). It was, therefore, open to 


_the defendant in the present case to prove 


that according to the custom applicable 
to the parties the deceased was entitled 
to make a valid adoption, so as to change 
the rule of succeesion laid down in the 
Indian Succession Act. But this, in my 
opinion, he has failed to prove and both 
the Courts below are agreed that it has 
not been established that Mohan Lal or 
his family made any election to be bound 
by the Hindu Law in matters of adoption 
and succession. l 

In order to avoid a remand I hare 
examined the evidence given by the de- 
fendant in support of his contention that 
the custom of adoption prevails among- 
The evidence con- 
sists of the statements of three witnesses: 
D. W. No. 2, Mr. N. G. Ghose; D. W. No. 4, 
Reverend Ghulam Maeih and D. W. No. 8, 
Reverend Nathaniel Das. They state that 
there is a custom of adoption among the 
Indian Christians and. have given one. 
or two-instances in which adoptions were 
made by Indian Ohristians, but the full 
circumstances under which they were made 
and the legal effect thereof have not been 
disclosed. 

In my opinion even if it be permissible 
to the defendant to prove a custom of 
adoption applicable to the Indian 
Christians generally the evidence  pro- 


_duced is not sufficient to establish such 


an important variation from the ordinary 
law which governs the parties. The con- 
clusion of the learned District Judge, 
therefore, is substantially correct. No 
other point was raised before me and, 
therefore, this appeal is dismissed with 
costs, 


RL Appeal dismissed, ` 


LAHORE HIGH COURT. : 
Srcone Civin Appeat No. 709 or 1928, 
December 4, 1928. 

Present:—Mr. Justice Johnstone. ^ 
BUTA SHAH AND OTAERSE— DEFENDANTS 
. APPELLANTS 
versus, 
MURAD ALI—PraiNTIFF—AND. Musammat 
BARKATE— DerenpentT—RESPONDENT!, 
Limitation Act (IX of 1908), Sch. I, Art. 144— 
Suit for possession by heir of absentee co-sharer— 
Limitation, starting peint of. 
An absentee co-sharer can recover possession on his 
return to the village and the limitation period allowed 
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fo an immediate heir of Saati co-sharer for a suit for 
recovery of possession is 12 years from the date of 
the absentee’s death. 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 
4th January, 1928, reversing that of the 
Babordinate J udge, Fourth Olass, Batala, 

` dated the 28th July, 1926. 
: Mr. R. C. Soni, for Mr. 
Mahajan, for the Appellants, 

Mr. Chandra Gupta, for Mr, Fakir Chand, 

for the Respondents. 
"^" JUDGMENT.—The parties to this 
second appeal are fakirs of Batala in the 
Gurdaspur District, and are descended 
from the same common ancestor. ‘The land 
in suit, situated onthe outskirts of the 


town, is occupied principally bya graveyard. . 


In 1865 the father and uncle of the plaintiff 
were recorded as ownérs of half the area in 
dispute and in 1891 the plaintiff's father 
was recorded as owner of two field numbers 
out of three. The revenue papers showed 
him to be ghair hazir. In 1905 an appli- 
cation was made to have hisname struck 
off the records, but he objected. A little 
later, in 1907 the plaintiff's father died and 
his name was removed. The plaintiff has 
: in this litigation sought to recover posses- 
sion and has been granted by the learned 
District Judge, who reversed the. decision 
of the trial Court, a decree for possession 
of half the land in suit. 
have preferred this second appeal. 


The only question which now arises is 
whether or not the suit was instituted 
within time, and that brings up the ques- 
tion as: to the moment from” which time 
began to run against the plaintiff. He 
explained in his plaint that he has been 
serving as a soldier in the war and after- 
wards had been on military service in 
Hongkong. These facts have been certified 
in accordance with the provisions of Aet 
IX of 1918, It is true that the certificate 
Should have been under the later Act of 
1925, but the appropriate section in each 
Actis the same, and the technical objection 
is not seriously pressed, 


Itis conceded that, if time began to run 
from 1907, then the suit was within time, 
lt is argued, however, for the appellants 
that it should have bean held that time 
began torun in 1891, when the plaintiff's 
father was recorded as ghair hazir. Rali- 
ance was placed on some authorities, e. g., 
Ilahi Baksh v, Shams ud-din (1),Dhan Singh 


(D 109 P, R. 1807. 
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‘that an 


Mehr Chand. 


The collaterals -` 


“all 
Harnarain Singh (2)and Suraya Jah v. Azim 
(3) but it is a clearly-established principle 
absentee-co-sharer, as was the 
plaintiff's father, could recover possession 
on his return to the.village and that the 
limitation period allowed to an immediate 
heir of an ebsantee is 12 years from the date 
of theabsentee's death. By calculating the 
period during which the plaintiff was 
absent on military service, it is clear that 
the suit was within iime and that the case 
was rightly decided by the learned District 
Judge. The appeal is dismissed with 
costs. 

The ad interim order of stay is discharg- 


oe 
. Appeal dismissed. 
x 3 "Ind. Cas. 59); 85 P. R. Phos. 135 P. W. R 


Was Ind. Cas. 888; 29 P, R. 1910; 17 P. W. R. 
1910; 61 P. L.R.1910. .. 


LAHORE HIGH COURT. 
: GgooND Orvin APPEAL No. 1339 oF 1928, 
December 3, 1928. 
Present:—Mr. J ustice Addison.. 
FAQIR MUHAMMAD AND oraá£gs— 
PLAINTIEF3J—ÀPPELLANTS 
versus 
GANDA SINGH AND oTaüERS— 
DEFENDANTS —RESPONDENTS. 
Northern India Canal .and Drainage Act (VIII of 
1878), s. 68—D ivisional Canal Officer's power to change 
warabandi. 
A Divisicaal Canal Officer has jurisdiction to 
change a wcrabandi (time-table) which has been 


' once fixed by him if disputes arise subsequently 


between the persons Goncerned with regard to the 
use of the canal. (p, 312, éol. 2.] 


Second appeal ‘from the decree of the 
Additional District Judge, Lyallpur at 
Gujranwala, dated the 24th April, 1928, 
confirming that of the Subordinate Judge, 
Fourth Oleas, Sheikhupura, dated’ the 18th 
Saptember, 1927, 

Mc. Des Dyal, for Mr. Narak Chand, for 
th» Appellants.. 

Mr. Lok Nath, for tha Raspondents. 


JUD GMENT.—This suit was institut- 
ed by three brothers against the other 
@>-sharers of a certain distributary under 
B. 63 of the Northern India Canal and 
Drainage Act for a daclaration thit the 
irrigation time-table (wsrabandi) sanction 
ed by the Divisional Oanal Oi ser on the 
3rd February, 1926, was null and void, Oa 
the’ LOth September, 1920, a certaia 
aparabandi was sanctioned with the conset 
of a few of the co-sharers in the dis- 
tributary. It is clear, however, from 


“312 
ihe record that all the co-harers did 


not agree to it. Some 14 co sharers epplied 
to the Divisional Oanal Officer for the 


] . re-fixing of the warabandias a` difference 


had arisen between the persons cóncerned 
in regard to their rights .in respect of the 
use of the watercourse, "This officer went 
‘into the matter andon the3rd February, 
1926, after hearing objections made a new 
warabandi. The plaint was instituted 
exactly & year thereafter namely,the 3rd 
February, 1927, on the grounds: (1) that 
(the Divisional Oanal Officer had no power 
. to sanction anew warabandias the first 
"warabandi sanctioned in 1920 was final 
and could never be, changed, and (2) that 
the plaintiffs had acquired an indefeasible 
right by reason of long and adverse posses- 
sion... EC zc l 
The Subordinate Judge, Fourth Olass, 
dismissed the suit, holding that the 
-Executive Engineer had powerto ra-open 
the question whenever a difference arose 
between two or more persons and that-no 
question of adverse possession arose or 


could arise. He also stated that no objec-: 


tion was taken to the proceedings ofthe 
: Canal Officer as such andthat no arguments 
were addressed to him on the merits of - the 
case although the plaintiffs had led some 
evidence to the effect that the act of the 
Executive Engineer in reducing the water 
supply in respect of their squares which 
were ata high level was - wrongful.’ The 
same. objections had.been raised by the 
plaintiffs before the Executive Eagineer. 
He, however, was of opinion that the 
squares of the plaintiffs were not-at 4 high 
level and the Subordinate Judge. was 


not prepared to accept the general and. 


sweeping statements of two or three 
witnesses of the plaintiffs to the. con- 
trary. . Lo 
On appeal: the learned District Judge 
pointed out that the second warabandi of 
1926 had to be fixed because of certain 


. changes which had occurred in the holding . 


of the land in the village and owing to a 
new outlet No. 126000 being brought into 
use. He was of opinion that these facts 
justified action under s. 680f the Northern 
India Canal and Drainage Act and that it 
was too much to say thata warabandi once 
fixed was final for all tinte, even though 
conditions, had changed. He did not 
determine whether the new arrangement 
was equitable as that was not the case of 
the plaintiffs, their sole contention being 


that the. Canal Officer had no jurisdiction ` 


to alter the first warabandi. Againat this 
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: must be brought within a year. 


- this established on the record. 


decision this second appeal has been 
preferred by the plaintiffs. 

I was referred to Nawab Gholam Mahbub 
Subhani v. Parem Narain (1) but that was 


only a decision to the effect that a suit to 
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challenge an order by the Canal Officer | 


It did not : 
lay down that once a warabandi was fixed, 


‘it could never bealtered. The opening 


words of s.68areas follows: “Whenever 
a difference arises between twoor more 
persons in .regard to their mutual rights 
or liabilities in respect of the use, 


construction or- maintenance of a water- - 


course, any such person may apply in 
writing to the Divisional Canal Officer, 
stating the matter in dispute." 

It seams to me that these words imply 
that the Divisional Canal Officer has 
jurisdiction to decide difference asit arises 
and that his decision canstill be given, 


though a warabandi was already in ex-, 


istence and had been fixed by him 
at some former time. Ifany other in- 
terpretation were possible or  intend- 
ed it would never be possible to allow for 
any change in the conditions of a village. 
I hold that the Divisional Oanal Officer had 
power to decide the difference which arose 
in the present case under s. 68 of the 


‘Northen India Canal and Drainage Act. 


As pointed out by the Subordinate Judge : 


Fourth Class, the plaintiffs’ case before him 
was that the Divisional Canal Offieer had 
no power to change a warabandi once 
fixed, although some witnesses . were 
examined to show that thesquares of the 


plaintiffs were at a high level. In these: ` 


circumstances the plaintiffs cannot be 

allowed to urge now that the new arrange- 

ment is inequitable, nor, in my opinion, is 

It follows,. 

therefore, that this appeal must be dis- 

missed with costa. 
R. L. - Appeal dismissed. > . 
(1) 25 P. R. 1893. z 


LAHORE HIGH COURT. 
Ssconp Osvin Appgat No, 9100r 1924, 
January 30, 1929. 


Present :—Sir Shadi Lal, Kr., Chief Justice, - 


and Mr. Justice Skemp. 
MANGAL SINGH AND ANOTBER— . 
DEFENDANTE—AÀ PPELLANTS 
l versus 
GHASITA AND ANOTSER—PLAINTIFFS AND 
NIZAM DIN AND oTHERS—DEFENDANTE— 
| RESPONDENTS, 
Family settlement—Consideratiot—Compromise of 
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disputed claims whether good consideration—- 
Transfer of Property Act (IV of 1882), s. 6, appli- 
cability of. 

Disputed and doubtful claims to legal or equitable 
rights will support the consideration for a 
compromise, and forbearing to sue for, or releasing 
a bona fide claim which is reasonably doubtful in 
fact or in law, though no proceedings have been 
commenced, is a good consideration. [p. 313, col, 2; 
p. 314, col. 1.] 

There is nothing in the rule contained in s. 6 of 
the Transfer of Property Act to render illegal any 


family settlement. |p. 314, col, i 
Ananda Mohan Hoy v. Gour Mohan Mullick (1), 
‘ fol- 


distinguished. 

Kantee Chandra Mukerjee v. Al-i-Nabi (2), 
lowed. 

Second appeal from a decree of the 
District Judge, Sialkot, dated the 15th 
February, 1924, modifying that of the 
Subordinate Judge, Second Class, Sialkot, 
dated the 29th November, 1922. 

Dr. G. C. Narang, for 
lant. : 

Messrs. Badri Das, R.B., and Mukand Lal 
Puri, for the Respondents. 


JUDGMENT. 

Shadi Lal, C. J.—The dispute in this 
case relates to the estate of one Jhanda 
Singh, a Chima Jat of the village Begowala 
in the District of Sialkot, who died without 
issue on the 13th November, 1918, The 
relationship of the contesting parties to 
the deceased is shown in the following 
pedigree-table:— 


the Appel- 


DEVIA 
| 





Bega l einen 
Lala 
yk 

TRUM 


(plaintiff 
No. 1). 


Buta— 
Musammat Lachhmi 


Haveli, 
(plaintiff No. 2) / 





-Jita Des Raj - 
| 
Sahib Singh 
_ Jhanda Singh! (d. s. p.) 


Jamiat Rai 


Majja Singh 





f ) 
Anup Singh Nihal Singh, 
(defendant 
Mangal Singh No. 2.) 


(defendant No. 1.? 


In the beginning of 1918 there was a 
dispute between the descendants of Nihala 
on the one sideand.those of Majja Singh 
on the other as to which of these parties 
was entitled to succeed to the estate of 


MANGAL SINGH D. GHASTTA, 


. z 
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Jhanda Singh on his death; and it appears 
that Jhanda Singh had in February, 1918, 
given a part of his estate by ‘way of 
exchange to certain persons belonging to 
his village, and the question was whether 


that exchange should be contested by his ' 


collaterals. The right of Majja Singh's 
descendants to succeed to Jhanda Singh's 
property was disputed onthe ground that 
Majja Singh was the adopted son of Jamiat 
Rai, and that neither he nor his descend- 
ants were entitled tosucceed collaterally 
to Jhanda Singh’s estate. On the other 
hand, there wassome doubtas to whether 
Nihala and his descendants were related to 
Jhanda Singh in the manner shown in the 
pedigree-table. In order 1o put an end to 
these disputes the .parties adjusted their 
rival claims and agreed to divide the estate 
of Jhanda Singh in equal shares, and 


- also to contribute equally to the expenses 


to be incurred in contesting the exchan 
made by him. The terms of the settlement 
arrived at between them were recorded in 
two documents bearing the date 20th March 
1918, one executed by Ghasita for himself 
and his minor nephew Haveli in favour of 
MangalSingh,and Nihal Singh and the other 
by thesetwo persons in favour of Ghasita 
and Haveli. Both the documents were duly 
registered, and contain a definite contract to 
the effect that each party will succeed to a 
moiety of the property of Jhanda Singh, 
The learned District Judge finds that 
there was merely an admission on the part 


. of Ghesita and Haveli of the right of Nihal 


Singh acd Mangal Singh tosucceed to the 
estate of Jhanda Singh, but that there was 
no contract to that effect. A perusal of the 
document, however, makes it absolutely 
clear that there was not merely an admis- 
sion, as stated by the learned District 


Judge, but also a definite and unequivocal ` 


promise that after the death of Jhanda 
Singh each party would succeed to one- 
half of his estate. In the face of this con- 
tract it is futile to urge that the defendants 
have no right to the property of the 
deceased. 

It is, however, contended :by Mr. Badri 
Das on behalf of the respondents that the 
contract is void for want of consideration. 
The simple answer to this contention is that 
the documents executed by the parties 
embodied a compromise of disputed and 
doubtful rights, and consequently there was 
a valid consideration for the agreement. 
The principle of law is absolutely clear 
that disputed and doubtful claims to legal 
or equitable rights will support the con- 


4 


Bid 


,Bideration for a compromise; and forbaar- 
ing to sue for, or releasing a bona fide claim 
which is reasonably doubtful in fact or in 

‘Jaw, though no proceedings have been com- 

“menced, is a good consideration. ` 

Nor is there any fercein the argument 

“that the contract is void because it- amount- 
ed to a transfer of, or an agreement to 
transfer, a spes successionis, The learned 

‘Counsel places his reliance on the judgment 
of the Privy Oouncil in. Ananda Mechan 

“Roy v. Gour Mohan Mullick (1) which lays 

. down the rule that &.6of the Transfer of 

"Property Act, which forbids the transfer of 


expectancies, is, equally applicable to a. 


‘contract to transfer arightof succession. 


"The present case is, however, of a different 


‘character. There is no question in this 
case of a contract td transfer a righ: of 


succession which is prohibited by. the ` 


. Transfer of Property Act. There is nothing 
. ‘in the rule containedin sg. 6 of tha Act to 
render illegal any family settlement, vide, 
inter alia, Kontee Chandra Mukerji Al-i- 
‘Nabi (2) which deals with a contract 
similar to the one twhich is sought to be 
impeached in the case before us. 
It appears that Haveli was a minor at the 
time when the compromise was made by 
his uncle on his behalf, and it is, therefore, 
contended that, as Haveli’s mother was 
liviug at that time; she, being the natural 
guardian of her minor sən under the Hindu 
Law had the authority to enter into a. com- 
promise, and that Ghasita had no right to 
act on behalf of Haveli. No such plea was, 
however, raised in the trial Court except at 


the time of the arguments; and the defend. 


ants did not, therefore, get an opportunity 
of showing that Ghasita was under the 
Customary Law, the guardian of the pro- 
perty of his minor nephew. The Courts 
below have concurred in holding that the 
plaintifis were not entitled to raise this 
defence at a late stage of the case; and there 
is no reason for dissenting from that 
conclusion. m 

* For the foregoing reasons I would allow 
the appeal preferred by the defendants 
and setting aside the decree of the lower 
Appellate Court restore that of the Court 
of first instance with costs throughout, ` 


Skemp, J.—I concur. > 


R. L. ; Appeal allowsd. 
(1) 74 Ind. Oas. 499; 50 ©. 929: 21 A.L J 718; 4 
L. T. 609; A.0l. R. 1923 P. C. 189; (1993) M. W- 


P. 
N. 803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 M. L. 
T.365; 501 A. 239; 28 ©. W. N. 713, 40 C. L. J. 10 


(P. C). 
: (2) 9 Ind, Cas. 935; 33 A 414; 8 A, L, J, 199, 
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LAHORE HIGH COURT. 
` Orviz Ravision Petition No 286 or 1928, 
February 28,1929. - > 
Present :—Justice Sir Alan Broadway, KT., - 
and Mr Justice Harrison. - 
DHARMAN RAM-LADHA RAM 
: —PLAINTIFF — PETITIONER 
versus 
` GANGA RAM—DzEFENDANT— RESPONDENT. 
. Limitation Act (IX of 1908), ss. 4, 14, application 
of—Limitation expiring during holidays—Suit filed 
in wrong Caurt on re-opening of Court— Exclusion of 
time. j 
- A plaintiff who, after the expiry of'the period of 
limitation prescribed for a suit during holidays, 
files his plaint on the re-opsning day in a wrong 
Court is entitled neither to the benefit of s. 4 nor to 


. that of s. 14, Limitation Act. 


Govindasami Padayachi v. Sami Padayachi (1), 
followed. < 

Basvanappa v. Krishnadas (2), dissented trom. 

Bano Mal v, Bano Mal (3), referred to.. 

Petition for revision of `a decree of 
the Judge, Small Cause Court, Jhang, 
dated the llth January, 1928, | : 

: Mr. Badri Nath, for the Petitioner. 

Mr. Lal Chand Malhotra, for the Re- 


Spondent, 

f . JUDGMENT, 2 
Broadway, J.—The plaintiff. peti- 

tioner in this case instituted the suit on 

a balance struck in his account book by 

the defendant-respondent on the 5th of 


` September, 1924. The suit ought to have 


been filed on the 9th of September, 1927, 
in the Court of Small Oauses at Jhang. 
As a matter of fact it was filed on the 


.7th of October, 1927, in the Court of the 
‘Senior Subordinate Judge, who sent it to 


the Court of a Subordinate Judge. On 
the 8th of October, this Subordinate 
Judge ordered the plaint to be returned 
for presentation in the Small Cause Court 
allowing the presentation to be made by 
the 10th of October. The plaintiff there- 
upon presented the plaint in the Court 
of Small Causes on the 10ch of October, 
1937. The suit was dismissed -as barred 
by limitation on the llth of January, 
1928, and a petition for revision was filed 
in this Oourt on the 10th of April, 1998, ` 
This petition came before a single Judge 
on the 23rd of November, 1924, when the 
question of limitation was argued at some ' 
length and as there was a conflict of 
authority, the case was referred to a Division 
Bench. It has now been azgued by Mr. 
Badri Nath on behalf of the petitioner 
and Mr. Malhotra on behalf of the re- 
spondent. : 


In order to bring the suit within limita- 
tion s. 4 of the Limitation Act had to be 
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invoked by the plaintiff. Under s. 4 the 
plaint should have been presented in the 
proper Court. It was, as already stated, 
presented in the wrong Oourt and in 
order to bring the suit within limitation 
the plaintiff seeks the aid of s. 14 of the 
` Limitation Act. The question whether 
s. 14 can be so invoked was considered at 
considerable length in Govindasami 
Padayachi v. Sami Padayachi (1). The view 
therein taken was that s. 14 could not 
be invoked by the plaintiffs in such 
circumstances. Various authorities were 
discussed in the judgment of Venkatasubba 
Rao, J., and the only case that takes an 
opposite view is to be found  in-Basva- 
nappa v. Krishnadas.(2). The only other 
case which has been cited by the Counsel 
for the respondent is Bano Malv. Bano 
. Mal (3) in which the Madras view was 
adopted. . l 

- After hearing Counsel and a considera- 
tion of the cases cited I would accept the 
view takan by the Madras High Oourt 
and adopt the reasoning on which it is 
based. In this view the suit was barred by 
limitation and the petition is, therefore, 
dismissed with costs. 

Harrison, J.—I agree and while 
realising that the result is unfortunate 
and perhaps inequitable, the wording of 
the two sections appears to beso clear 
as not to allow of any other interpretation. 
The first thing to be done is to calculate 
the period of limitation and after the 
last date has been ascertained, advantage 
may be taken of a holiday under s. 4, 
but s. 14 does not apply afier the calcula- 
tion has been made. 

R. L. Revision dismissed. 

(1) 69 Ind. Cas, 724; A.I. R. 1923 Mad. 114; 31 M. 
L. T. 258; 43 M. L.J. 579; 16 L. W. 911; (1923) M. 
W. N. 42, 

(2) 59 Ind. Cas. 743; 22 Bom. L. R. 138". 

(3) 55 Ind Cas. 55; 27 P. W.R. 1920; 116 P. L. R. 
1920. 

LAHORE HIGH COURT. : 
Sroonp CiviL APPEAL No, 308 or 1928. 
June 18, 1928. 

_ Present :—Mr. J ustice Johnstone. 
' FATEH NUR AND OTHERS—PLAINTIFFS 
AND DEFENDANTS—APPELLAN18 
versus 
JUW AN-DEFENDANT— RESPONDENT, 

Custom— Ancestral eroperty— Land occupied by sons 
of common ancestor in equal shares—Presumption— 
Practice—Second appeal—Respondent's right tosupport 
Appellate Court's judgment by documents disregarded 
by that Court—Limitation Act (IX of 1908), ss. 5, 14 
— Time spent in review— Bona fide prosecution of 
‘veview—Deduction of time in computing period for 
ad peal. 





FATEH NURV, JIWAN, 


^ 3 


Where the name of the common ancestor appears 
in the pedigree-table and his sons were in possession 
of the property in equal shares, the presumption is 
that the ‘common ancestor held the property, [p. 
316, col. 2.] 

.A party is entitled to support the judgment of the 
lower Appellate Court in second .appeal by referring 
to documents which that Court disregarded if. he 
had raised tLe matter in the grounds of appeal in 
that Court. Fibid.] A 

Where an application for review is admitted to a 
hearing and there is reasonable ground for review 
e.g, Court referring to statements “which are not 
part of the -ecord of the suit, the application for 
review must be said to have been prosecuted bona 
fide. The period spent in prosecuting such an appli- 
cation may b» deducted in computing the period of 
appeal. [p. 316, col. 1.] : 


Second appeal from a decree of the District - 
Judge, Jhelum, dated the 10th August,1927, 
Lala Mocl Chand for .Mr, Ghulam Rasul. 
for the Appellants. ? 
. Mr. Muhammad Khurshaid Zaman, for 
the Respordent. T : 


JUDGMENT.—This appeal relates to, 
a disputed succession to an occupancy 
holding o2 57.11/20 kanals of land, a half 
share in which was formerly held by 
Jiwan defendant. When Dadu, who held 
the other half died a year before the suit 
the Reverue Authorities mutated Dadu's 
share in the name of his first cousin 
Jiwan and the plaintiff proprietors then 
instituted the present suit, for possession 
of Dadu's share on the ground that his 
rights were extinguished. Two proprie- 
tors did not join the suit, and were made 
pro forma defendants. The trial Court 
holding taat Jiwan had failed’ to estab- 
lish that the common ancestor of Jiwan 
and Dadu bad occupied the land, granted 
the plaintiffs a decree for 14/30 of Dadu's 
land; and the remaining .1/30, the share 
of ihe pro forma defendants was not dec- 
reed Against that decree Jiwan appealed. 
The Officiating District Judge took an 
opposite view and dismissed the suit on 
10th August, 1927. Thereupon the plaint- 
iffs filed an application for review cn 
the ground that the Officiating District 
Judge bad relied on statements in a record 
of 1:57 which was not part of the record 
of the tuit, and also .because - they 
had othec documents which rebutted the 
‘evidence of the record of 1856. The 
applicaticn came before the permanent 
District Judge, who rejected it by his 
order dated 15th November, 192%. 

- The plaintiffs have now instituted a 
Second appeal and have also filed a peti- 
tion for revision of the order dismissing” 
the application for review. The second 
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and a preliminary objection has been 
taken by the -learned Counsel for the 
defendant Jiwan, that the appesl is barred 
by time. The plaintifs had prayed for 
exemption unders. 5, Limitation Act, on 
the ground that the period spent by them 
in prosecuting their application for re- 
view should not be counted in tha com- 
- putation of days 
was argued that such a period 
only be excluded if the grounds for review 
were reasonable and that three out’ of 
the four grounds for review were really 
grounds of appeal. Reliance was placed 
on one or two authorities. On the otner 
hand, the application for review was ad- 
mitted to: a hearing and there was a 
reasonable ground for review inasmuch 
as the Officiating District Judge had re- 
ferred to statements that were not a part 
of the record of the suit. I am satisfied 
that the plaintiffs prosecuted ihe appli- 
cation for review bona fide and Brij Indar 
Singh v. Kanshi Ram (1) is a clear autho- 
rity in favour of the plaintiffs. The preli- 
minary objection regarding limitation is 
accordingly overruled. 

I turn now to the merits of the appeal. 
Dadu being the last holder, the onus lay 
on Jiwan defendant to prove that a 
common ancestor of himself and Dadu had 
occupied the land. The case for Jiwan 
is that Sultan, the common grandfather 
of Jiwan and Dadu, did occupy the land, 
but the Revenue Records do noi go so far 
baek. The lower Appellate Court relied 
on (a) an order in the record of 1256, 
and (b) the statements of certain wit- 
nesses. Now, neither the order nor the 
statements are to the effest that the suit 


land was the subject of occupancy rights; 


all that they show is that the ancestor 
of Dadu and Jiwan acquired occupancy 
rights in some land.. Admittedly that 
Jand was not the land with which this 
litigation is concerned and the Officiating 
District Judge was manifestly wrong in 
drawing any kind of presumption as he did 
from that cireumstance. 

On the other hand, the same Judge 
disregarded some documentary evidence, 
on which the defendant Jiwan had relied. 
That evidence, according eto the defend- 
ant’s case, raised a presumption in favour 

(1) 42 Ind. Cas. 43; 45 C. 94; 44 I. A. 218; 33 M, 
L.-J. 486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W, 
B 10175; 15 A. L. J. 777; 19 Bom. L. È. 866: 3 P. 
È W. i13; 26 ©. L. J. 572: 104 P. R. 1917: (1917) 
M. W. N. 811; 22 O. W. N, 162; 127 P. L. R. 1917 


(P. 0). 


“BATE NUR Ø, JIWAN, 
appeal was presented on 25th January, 1928, . 


For the defendant it. 
should - 
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of the propcsition that the common an“ 
cestor occupied the land. It is urged that ` 
the defendant cannot in second appeal 

support the judgment of the lower Appel- 

late Court by referring. to documents 

which that Court had disregarded; but I 

do not consider that that contention has 

any force, for the defendant raised the 

matter in his grounds of appeal before that 

Court. 

The first documentis a naql ag mun- ` 
takhib asamiwar of 1860 (D-1) which shows 
that the three sons of :Sultan held the 
suit land in equal sbares as occupancy 
tenants. The second is a copy of the 
tengih haqug mazarian of 1880 (D-2): in 
the column of tenants appear the names 
of Ghulam Mohi-ud-din and Ohogatta 
(sons of Sultan) holding one-third each, 
and of Dadu and another son of Khuda : 
Bakhsh, (also a son of Sultan) holding 
the other one-third. The pedigree-table is: 


SULTAN 
! 
f | 1 ; 
Khudu Bakhsh Choghatta Ghulam Mohi- 
i ud-din, 
) Jiwan, 
Dadu. : 


The khasra numbers in D-l and D-2 
correspond, The third document is the 
misl haqiyat jamabandi of 1900 (D 3), the 
tenants then being Chogatta and Dadu in 
equal shares; Ghulam Mohi-ud din's share. 
went on his death to his widow and thence 
to the two persons just named. Here 
again the corresponding khasra numbers 
have been traced and correspond. 

In view of these documents it is urged 
that the accepted one-step presumption 
should be applied, and reliance is placed 
on certain authorities: . Soba Singh v. Nand 


-Singh (2), Jiwan Singh v. Har Kaur (3) 


and Palov Bawa (4). The principle laid 
down in those authorities is not overruled 
in Jhanda Singh v. Banto (5). The point 
in the present case is that not only does 
the name of Sultan appear in the pedigree- 
table but in addition we find thatin 1860 
the sons of Sultan were in joint pos- 
session and held èqual shares. The combi- 
nation of the two facts does raise a pre- 


(2) 56 P. R. 1906; 101 P. L R. 1906; 70 P. W. R. 
06 . A 


(3) 22 Ind. Cas. 415; 41 P. R. 1914; 51 P. L, R. 
1914; 34 P. W. R. 1914. i 

(4) 100 Ind. Cas, 108; 28 P. L. R. 72; A.I. R. 1927 
Lah. 847. 

(5) 102 Ind. Cas. 313; 8 Lah. 584; A. I. R. 1927 
Lah. 477; 9 Lah. L. J. 433 28 P. L. R, 643; 29 P. L, 

. 199. 
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eumption 
Jiwan and para. lof page 591 of the last 
cited authority confirms the view express- 
éd above. 

I woùld hold, erdico, that the. com- 
mon ancestor. of the deceased Dadu and 
Jiwan defendant occupied. the land and 
that the decision of the lower Appellate 
Oourt, though not -based on- the evidence 
on which.it should have -been' based, is 


correct. ‘The appeal fails and is dismissed 
with costs, 
B. L. Appeal disinissed, 


t 





LAHORE HIGH COURT. 
Firat CIVIL APPEAL No. 2343 oF 1923. 
January 7,1929.  . 
"Present : Mr, J ustice Zafar Ali 
-> ‘snd Mr. Justice Addison. 
"JLABHU RAM PrAINTIFF —APPELLANT 
`— versus: . 
 OHARNU AND OTBERS MINORS THROUGH 
KALA SINGH, HEIRS OF . 
. NATHU, DEORASED — DEFENDANTS— 


BESsPONDENTS. 

Transfer of Property Act (IV of 1882), s. 53— 
"Transaction defeating or delaying creditor, pre- 
sumption of —Defeating or delaying creditor, mean- 
ing of —Fraud, necessity of—Registration Act (XVI 
of 1908), 38.74, 77, 87—Registration, what is—Non- 
- registration, effect of —Fault of Registrar and that of 
person presenting document for registration, dis- 
tinction between--Effect of registraticn on date of 
document—-Order refusing registration on‘. wrong 
grounds—Suit for compulsory registration, main- 
tainability of—Limitation, starting point of— 
Parties to suit—Decree, whether binds Registering 
Oper Puna Alienation of Land Act (XIII of 
1900), - 17—Retrospective effect—Deed executed 
before operation of Act, registration of—Cause of 
action— Accrual of cause of action after swit, effect 


There is no presumption under s. 53, cl. (2) of the 
Transfer of Property Act that a transfer is in- 
tended to defeat or delay the créditors unless it is 
‘shown that the effect of such transfer is to defeat 
or delay, a creditor and that the consideration for 
‘the transfer was - grossly inadequate. [p. 320, col. 


“The transfer which -defeats or delays creditors is 
not a transaction which prefers one creditor to another 


but an instrument which removes property from the - 


creditors for the benefit of the debtor. This is true 
even though the debtor intended to defeat the 
claims ofthe other creditors and the transferee had 
knowledge of this, if his only purpose was to 
secure payment of his own debt and the property is 
not worth materially more than his debts. !'p. 321, col. 


1. 

“asabar Sahu v. Hakim Lal (1), Hakim Lal v. 
Mooshahar Sahw(2), Lahori Mal v Ganga Ram (3) 
and Mukandi Kaur v. Bulaki Mal (4), referred to. 

In order that a transfer may be void under s. 53 
of the Transfer, of: Property Act the transferor's 
fraud is in every case essential, added to which 
there must be a want of good faith in the trans- 
fereo. [p. 321, col. 2.] 

-Begisiration is merely an act allowing - a dosu- 


| LABHU RAM ti i manwi. 
in: favour of the “defendant | 


‘pot retrospective in its effect. 


a - z pt N eld a 
e 


POUR thie 


mient ‘to “be admitted in a and has nothing 
to do with the execution of the document which | 
takes effect from the date of the. execution, ‘and not 
ofregistration. |p. 322,-col., 2.] 

Registration is an act of: the Regiatrar of an 
administrative eharacter. and any errer committed 
by him mày be regarded as an error of procedure 
covered by s. &7 of the Registration Act. “The regis- 
tration of' a -deed is not. necessarily invalid by | 
reason of a fa&lure on the part of the Registering ^ 
Officer to comply with the provisions. of thè Regis- 
tration Act. [zbid.] 

Veerappa Ch2ity v. Kadiresan. Chetty- (8); Baijnath 
Singh v. Jamal Brothers & Co. (9) and- Mulana 


: Bwaz v. Brij Lal (10), referred to. 


- There is a clear distinction between a defect. in 
procedurs that is the fault of the Registering Officer 
for which the person presenting the document is in 
no way responsible anda mistake made -by such a 
person in-corplying with the statutory provisions 
of the Act. Where the person presenting ‘the docu- 
ment has followed the requirements of the law he 
has aright ofsuit under s. 71 of the Act, [ibid] 


Mujib-un-nissa v. Abdur Rahim (11), referred,to. 

An order refusing registration of a document on a 
wrong groun without holding the eénquiry con- 
templated by 3.74 of the Registration Act: confers 
a right of suit for compulsory registration of the 
document. [p 323, col.-1] 

- Gangava v. Sayava (12), . Fattechand Anandram v 
Umaji Valuji (13), Hussein’ Abdul Rehman & Co. v. 


Lakhmichand Khetsey (14) and Gangadara Mudali v. - © 


Sambasiva Mudal? (15), referred to. 
The starting point of limitation for a suit for 


compulsory registration isthe date of announcing 2 


the order refusing registration by the Registrar and 
not the date o? the order. [ibid.] F 
Abdul Ali v Mirja Khan (16) and Kirpa Ham Y. 


. Asa Singh (17), referred to. 


In a suit for compulsory registration of à  docu- 
ment a plaintiff can put any value he pleases for 
purposes of jurisdiction. [p.323,c01.2] . 

Golam Rahaman Mondal v. Sabokjan- Bibi (21), 
followed. . 

Only parties to the deed can be made parties -to 
a suit for compulsory registration. [p. 324, col. 1.} - 

Baikuntha Kumar Shil v. Sarat Chandra 
(22), followed. 

The Punjab Alienation of Land Act isin gêneral 
Therefore, the pro- 
visions of 8.17 of the Act forbidding the registra- ` 
tion of a dccument which records a transaction 
which requires the sanction of the Deputy Com- 


ath 


.missioner uness a certified. copy of his sanctioning 


order is produced, only apply to instruments , exe- 
cuted after the 8th June, 1901, ie, the date on 
which -the Act came into operation, [P. 321, col, 
2; p. 322, col, 1.] 

' Bichha Lal v. Gumani (5), Bhero Das v. Mona (6: 
and. Miran Bckhsh v. Milkhi Ram (7), referree to. 

Where a cause of action arises only after the 
suit has been instituted the suit may still be decreed 
under certain circumstances. [p. 323, c01.1] 

Chinta Ha-aran Das v. Radha: Charan Poddar 
(18): Sita Ram v. Ram Chandra (19) and Ghulam 
Fatima v. Raaman (20), referred to. 


First appeal. from a decree of the Dis- 


trict Judge, Gurdaspur, dated the 28th May, - 
1923. 


Dr. Moti Sagar, R. B., Messrs. Shamair 


‘Chand and Chandra Dutta, for the APPS 


lant. 


` of one for'a declaration. 


`- merits. 


às 7 
Lala Badri Das, R. B, and Mr. Mehr 


Chand Mahajan. and Diwan Chaman Lal. 


for the Respondents. : + 
JUDGMENT.—This suit was dismissed, 


on the preliminary ground that it should - 


have been a suit for possession instead 
It was held on 
appeal that the suit lay as instituted 
: and if was remanded for decision on the 
It has again been dismissed and 
the plaintiff. Labhu Ram, a Pleader, has 
appealed. f : 
The respondents arethe representatives 
- of one Ram Saran Das, a Pleader who 
died after the suit was instituted. Nathu 
had by various imortgage-deeds mortgaged 
. his entire interest in the village of Shahzada 
Nangal in the Gurdaspur District to Ram 
- Saran Das and he execut2d on the 30th 
October, 1900, a sale-deed of all his laud 
in favour of Ram Saran Das. One Jiwan 
Shah had also been advancing some money 
to Nathu and obtained a money-decree 
against him for Rs. 1,660 or so,in 1900. 
Nathu also soldan 11/12th share of his land 
to this. Jiwan Shah on the 24th December, 
1909, and this deed was registered the 
same day. Ram Saran- Das’s deed was 
not registered at once, but it also was 
presented by Ram Saran Das for registration 
on the 24th December, 1900. Tha Sub- 


Registrar refused to register it by an 


order dated the 28th February, 1901, as 
Nathu denied execution. An application 
. was made on the 28th March, 1901, by Ram 
Saran Das to the Registrar under s. 73 
of the Registration Act for an order to 
be made to register the deed. In the 


absence of the parties and of tha- Registrar, 


a member of the staff of the district 
dismissed this application on an office report 

that it could not be registered under the 
` provisions’ of Art. 17 of the Land 
Alienation Act, which, it may be noted, 
only came into force on the 8th June, 
1901, though it had been passed long 
before that. This office report and order 
bore the date 9th April, 190i, but they 
do not come in their proper place on the 
record. They have been squeezed 
into the top right hand cornerof a page, 
and if they had been recorded on that 
date, they should have beenin the middle 
of the page where there is a report, dated 
the 18th June, 1901, als@ to the effect 
that the. deed could not be registered 
by reason of the Land Alienation Aet. 
Below this report another order . written 
on behalf of the Registrar but not signed 
by him is written dismissing the petition, 
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If the application had actually been 
dismissed on the 9th April, 1901, this second ` 
report of thel8th' June, 1901, and a . 
subsequent report of the 4th September 
1801 were unnecessary and there would . 
have .been room io reccrd the report and 
order in their proper places onthe page. 
The office report.of the 4th September 
was to the effect that the papers should 
bə put up as ordered on the 2nd April, 
1901, and a member of the District Staff 
signed. an order on the llth September 
that the papers ‘be placed before the 
Registrar. On this the clerk again reported 
that the deed could not be registered 
because of the Land Alienation Act and 
that parties should be called for on the 30th 
October. This was the first time that 
partias’ presence was called . for. It is 
clear that the member of the District 
Executive Staff, who initialled the order 
of disinissal, dated the 9th April, 1901, 
did so without due care and attention 
some time between the 4th or llth 
September and the 14th September, 1901, 
in the absence of parties and the Registrar. 
The record, which was sent for by us as 
it was only traced and discovered after 
the trial, makes this absolutely clear. 
On the 14th September 1901 Ram Saran 
Das petitioned the Registrar to the effect 


‘that. he had just come to know that the 


Registration Olerk had contrived to get 
his application under s. 73. consigned 
to ths Record Room under the signature 
of some officer and that this should 
not have been done, but an enquiry under 
ss. 74 and 75 of the Registration Act 
should have. been held. It was added 
that the Land Alienation Act.did not affect 
the question of registration of this deed. 
Before this, the applicant and. parties had . 
never been called by the Registrar, The 
Registrar then passed an order, dated the 
31st October, 1901, to the effect that the 
order of the member of the staff dismissing 
th» application was ultra vires, but that 
he refused to set aside this wrong order 
as in his opinion -the Land -Alienation 
Act barred the registration of the deed, 
though the document had been executed 
before the Act came into force. 
“In the meanwhile Ram Saran Das had 
instituted a suit against Nathu on the 
4th October, 1901, for the compulsory. 
registration of his deéd under s. 77 of 
the Registration Act. Having come to know 


-on the 14th September, 1901, of the wrong | 


order passed on his application and being: 
afraid tg wait for the result. of his. fresh: 
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application to the Registrar as he had 


only a month, within which he could. 


institute his suit, he put in his plaint. 
Later, however, he also put in a copy 
of the Registrar's order, dated the 30th 
October, 1901. Nathu finally confessed 
judgment in this suit and a decree was 
given on the 6th May, 1902, for the com- 
pulsory registration 
Accordingly it was registered on the 28th 
. May, 1902. 

It'is unnecessary here to describe the 
other suits between the. parties. The 
present suit was instituted on the 28th 
January, 1913, for a declaration that the 
plaintiff, who is a brotherof Jiwan Shah, 
is the proprietor of 11/2ths of Nathu's 
holding without being liable for any mort- 
gage charge, It was stated that the land 
had come to the share of the plaintiff on 
partition with his brother Jiwan Shah 
and that Ram Saran Das, defendant No. 2, 
inorder to cause loss to Jiwan Shah, 
acreditor decree-holder of Nathu, had 
in his possession a fictitious unregistered 
sale-deed executed by Nathu and on 
compromise had obtained by undue means a 
decree for its compulsory registration. 
‘This decree was obtained against the terms 
of the Registration and Land Alienation 
Acts and was not binding on plaintiff or 
his brother. That is the gist of the 
plaint. 

The two points argued on behalf of the 
appellant were which document was entitl- 
ed to priority and whether the transfer to 
Ram Saran Das was a fraudulent transfer 
in order to defeat the rights of the decree- 
holder, Jiwan Shah. The trial Judge 
decided the first question against the 
plaintiff but gave no decision on the second 
question though it was covered by issue 
No. 4, and he specifically decided all the 
other 12 issues We come to the conclusion 
that it was not necessary toremand the 
suit for decision of the second question to a 
Judge who.had not himself heard the wit- 
nesses and that the better course would be 
‘for us to decide it.on the evidence. 

As regards the undecided issue No. 4, 
it has been noted above how indefinite 
the plaint is on this question and the 
‘subsequent pleadings do not improve the 
matter. Though it was stated that Ram 
Saran Das had an unregistered fictitious sale 
deed with him'in order to cause loss to 
Jiwan Shah, another creditor for a small 
amount, and got a decree for its registration 
by undue means against the provisions 
ef the Land Alienation and Registration 
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of the document. ` 


$19 


Acts, it was nowhere clearly stated 
what part Nathu or even Ram Saran Das 


` played in any fraud. Between 189) and 


1895 Ram Saran Das obtained from Nathu 


‘four mortgage-deeds in his favour, affect- 


ing 61/é4ths of the land. A suit was 
brought against Nathu on these mortgages 
and Ram Saran- Das obtained possession 
in 1899 under a decree. As regards these 
mortgages, there can thus be no dispute. 
Ram Saran Das obtained another mortgage 
in August 1900 over the unencumbered 
one-sixty-fourth share. Then came the sale- 
deed in favour of Ram Saran Das, dated 
the 30th October, 1900, for Rs. 11,0C0 
approximately. The consideration was the 
five previous - mortgage-deeds together 
with Rs. 2,000- left with the vendee to 
redeem another mortgage in favour of 
Ali Ahmad. Further 27 ghumaons of 
land were left with Nathu and his wife 
to be enjoyed by .them as long as either 
was alive. Only after the death of both, 
could the vendee enforce his rights over 
that area. A suit was brought on this 
sale-deed against Nathu and a decree was 
obtained by Ram Saran Das for possession 
as proprietor apart from the 27 ghumaons. 
This decree was executed in 1907, and it 
is binding on Nathu. So far as he is 
concerned, the sale-deed in favour of Ram 
Saran Das stands as being for good and 
valid consideration. Ram Saran Das then 
sued various other persons, including Ali 
Ahmad, mortgagee, and obtained decrees 
against them. 

On the other hand, Jiwan Shah obtained 
his sale-deed for 11/19ths of Nathu’s land 
from Nathu on the 24th December, 1900. 
Rs. 8,t85 were kept by Jiwan Shah to 


‘redeem the mortgages of Ram Saran Das 


and AliAhmad. In this way their validity 
was admitted. A  pro-note for Rs 150 
was given by the vendee and Rs. 150^ 
were kept by him for expenses of the 
deed. Rs, 1,660 and Rs. 155 said to be 
due on two decrees in favour of Jiwan 
Shah, were given credit for. These items 
make up the sum of Rs, 11,000. : 

There was competition between the two 
vendees to get their names recorded 
in the Revenue Papers. Finally the 
Settlement Officer on the 26th May, 1911, 
ordered that, as Ram Saran Das was in 
possession of” all the land except 78 


.ghumaons, 2 kanals 5 marlas, which were 


with Nathu, and as he hada prima facie 
claim as owner he should be shown as 


‘sole owner of all Nathu'sland.: This was 


&one in order to clear up the revenyg 
CS Se Gee elc Vu eer it CORR GmegXtpY ss 


. him, 


d 
e: 


$20- 


- entries, apparently the names of both. 


claimants theretofore having been entered 
with respect to 11-12ths of Nathu's land 
though this is:not clear on the record. 
“his order was upheld by the Financial 
Oommissioner on the 18th March, 1912, 
-and this appears to be the date of the 
alleged ‘cause of action for this suit which 
was instituted on the 28th January, 
- 1913. 
. Jiwan 1 
for Rs. 1,060 including coste against Nathu 
‘on the 10th September, 1900, and on the 
same. day he applied for its execution by 
the attachment of Nathu's houses as well 
as moveable property to be poinied out at 


~. the spot by the deeree-holder.. A warrant, 


issued on the 9th Oetober, 1900, was for 
the attachment of moveables only to be 
pointed out at the spot, A report was 
made by the Naib Shariff on the 30th 
Oetober, 1900, that attachment had been 
made as pointed out by the decrse-holder, 
a note being added that the decree-holder 
did not desire the property inside the 
. house to be attached. What was attached 
was three cattle, worth Rs. 51, and they 
do not appear ever to have been sold. 

. Much point was made ofthe fact that 
the sale-deed in favour of Ram Saran 
Das bears date the 30th October 1900. But 
according to the defendant's evidence it was 
written prior to the attachment, Defend- 
ant's witnesses also stated that there was 
jewellry etc. inside the house, which the 
decree-holder did not try to attach 
and this is supported by the Naib Shariff's 
note and must be accepted. The evidence 
shows that the attachment proceedings 
were more or less farcical and that Jiwan 
Shah refrained from attaching Nathu's land, 
: houses and other moveables 80 as to be able 

later to induce him to sell his land to 
the deed in favour Ss Ram Sie 
not having then been registered. 

i Nathu himself Tas admitted that he had 
a house worth Rs. 2,000 orso. 1t has not 
` been shown that Nathu had any other 
unsecured debts, and plaintiff has not tried 
to establish that he had no other property 
besides the land. On the evidence, there- 
fore, it must be held that it has not been 
shown that the claim of Jiwan Shah was 
defeated or delayed by the sale of the land to 
the other and bigger crediter, Ram Saran 


Dart ether, “what was the fraud alleged? 
Jt was that Ram Saran Das in order to 
cause loss to Jiwan Shah, crediior, hada 
fictitious unregistered deed executed in hig 


LABHU BAM’. OHARNU. 


“deed. No 
‘another issue during a protracted trial. 


Shah obtained his moneyedecree. 


inadequate 
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favour, the compulsory registration of 
which was 
against the provisions of the Land Aliena- 


tion and Registration Acts by suit. Oa 


this indefinite allegation, the issues framed- 


were whether this deed was fraudulent 
under s. 53, 


be deemed to be unregistered, or whether 
plaintiff's deed was prior to defendant's 
attempt was made to obtain 


Nathu has clearly lost all rights in the 
land and the deed is certainly not a 
fictitious one in the only possible sense 
that the vendee was holding the landin 
trüst forthe vendor, What was argued on 
behalf of the appellant, however, was 
that the sale to Rim ‘Saran Das was 
for grossly inadequate consideration:; that, 
therefore, the presumption mentioned in 
el. (Z) of s. 53 arose, and that it follow- 


“ed that the sale to Ram Saran Das should 
‘be held to have been effected fo defeat or 


delay the creditor Jiwan Shah. Ia the 
first place, as already held, it has not been 
shown that the effect was to defeat or delay 
Jiwan Shah sothat for this reason alone 
the presumption does not arise. In the 
second place, the plaintiff has not establish- 


ed that the transfer was made for a grossly — 
The sale of 


consideration. 
11/12ths of the land to his brother, -Jiwan 


‘Shak was for a consideration of Rs; 11,000. 


The sale to Ram Saran Das was” ap- 
proximately the same sum, thought all the 
land passed to him, subject, however, to a 


considerable area being left with Nathu 


and his wifefor their lives. Jiwan Shah, 
plaiptiff& brother, admitted in the witness- 
box that the value then was Rs. 11,000. 


Transfer of Property Aot, 
‘and whether Ram Saran Das’s deed could 


obtained by undue means © 


H 


\ 


There was thus no essential difference be- . 


tween the amount of consideration of the 


two sale-deeds, and itis futile to contend . 
that the sale to Ram Saran -Das was for. 


grossly inadequate consideration, No 
presumption thus arises against Ram 
Saraa Das. 


This is in fact a case of two persons coms 
peting against each other to purchase land, 
which they eagerly desired, rather than a 
ease of two competing creditors. The trial 
Court Has properly found (this was not dis- 
puted before us and is borne out by the 
plaintiff'sown witnesses) that Jiwan Shah 
had knowledge of the pritr sale to Ram 
Saran Das. Both wanted Nathu's land, 
Ram Saran Das was the bigger creditor 


‘and got his sale-deed first. lt is immaterial 


whether Ram Baran Das knew:or did 


S 
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not know‘of the petty decréé obtained by 
Jiwan Shah though, it must be added, the 
evidence does not establish that he did. 
The transfer which defeats or delays credi- 
tors is not an instrument which prefers 
“one to the other but an instrument which 
removes property from the creditors for 
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the benefit of the debtor (Musahar Sahu v. ` 


Hakim. Lal (1)]. 
the debtor intended to defeat the claims of 
the other creditor and the transferee had 
knowledge of this, if his only ‘purpose was 
to secure payment of his own debt, and 
the property is not worth materially more 
than his debts [Hakim Lal v. Mooshahar 
Sahu (2). Thesame view has: been taken 
by this Court in Lohari Mal v. Ganga Ram 
(3) and Mukandi Kaur v. Bulaki Mal (4). 
The present case is stronger than these 
cases. The onus was on the ‘plaintiff to 


Show that the transaction was made with, 


intentto defeator delay creditors and he 
has miserably failed to establish this. ` 
Further, the only two witnesses who gave 
evidence as to the nature of the transac- 
tion are Jiwan Shah, plaintiff's brother, 
and Nathu. Nathu's point of view is clear, 
namely, that he was "looted" by both but 
we are not concerned with this. He fur- 
ther stated that he was ill when he execut- 
ed the sale-deed in favour of Ram Saran 
Das and that he was tuld that the fictitious 


decree, obtained’ against him by Jiwan, 


Shah, would also.be taken over by Ram 
Saran Das. This does not show that he 
was intending to defeat or delay any credi- 
tor but rather that he himself was deceived, 
.& matter that bas already been finished 
with. How possibly can 8 53 of the Trans- 
fer of Property Act apply in these circum- 
stances? All that Jiwan Shah said was 
that when he sued. Nathu, he was afraid 
that Ram Saran Das would get Nathu's 
land sold to himself to defeat him and that 
he, therefore, had his land attached prior. 
to judgment." The latter part of this state- 
ment has not been substantiated and ap- 
pears to be false, He also added that 
‘Nathu assured him -that he had not al- 
ready sold his land to Ram Saran Das, 
This is_certainly false and the finding of 
the trial Court on this qcestion was not at- 


ta»ked before us. 


- (1) 32 Ind. Cas. 343; 43 O. 521; 30 M. L. J. 116; 
3 L. W. 207; 20 C. W. N. 393; 14 A. L. J. 19%; 
(1916) 1 M. W. N. 198; 19M. L. T. 203; 23 0. L.- 
J. 406; 18 Bom. I. R. 378; 43 I. A, 104 = 0). 5 
(2) 34 C. 999; à C. L. J. 410; 11 C. W. N. 886, 

oe 81 P, R. 1908; 148 P. W, R. 1908. 

(4) 9 Ind Cas, 1007; 83 P, W, R. 1911; 124 P, L,R. 
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This is true even though, 


gal 
Tha evidence of both these witnesses is 
unreliable and must be rejected in toto. In 


any case, Nathusimply says that he was 
cheated and Jiwan Shah proves nothing. 


It was, however, contended on plaintiff's 


behalf that the circumstances show that 
there was an intention’ on the part of 
Ram Saran Das to defeat or dalay the 
claim of Jiwan Shah and „that, though 
Natha was not privy to this, yet s. 53 
applisd. This is.clearly .wrong, apart 
from the fact that the circumstances show 
nothing of the kind. As stated at page 
6320f Gour's Law of Transfer, 5th Edition, 
the iransferor's fraud is in every case 
essential, added to which there must be a 
want-of good faith in the transferee,’ 
. These were all the points argued on 
behalf of the appellant -regarding issue 
No. à. As we are of opinion that s. 53 of 
the Transfer of Property Act does not 
help the plaintiff, it is unnecessary to dis- 
cuss certain other objections to the ap- 
plicability of the section raised on behalf 
of the respondents such as limitation and 
the fact that Labhu Ram was not himself a 
creditor of Nathu. : 

The only other question argued was 
which sale-deed was entitled to priority. 


It was admitted that, if a deed is register- . 


ed, ib takes effect from the date of execu- 
tion and. not of registration, but it waa 
sought to establish on various grounds that 
the proceedings to effect registration were 
defective or illegal; that the registration 
was barred by the Land Alienation Act 
and that Ram Saran Das's sale-deed should, 
therefore, be looked upon as unregistered. 
On the other hand, it was contended on 
behelf of Ram Saran Das's son that the 
document was properly and duly register- 
ed that the question of registration could 
not be agitated in this suit; and that it 
was sufficient that the document was regis- 
terec. $ . 
The contention that the original order 
of the Collector that the provisions of the 
Land Alienation Act prohibited its regis- 
tration was correct and that the Registrar 
should still have refused to register it on 
the same ground after the decree is ob- 
viously wrong. This Act is in general 
not retrospective in its effect, See the dis- 
cussion at pages 2, 240, 342 of the 3rd 
edition of Sir Shadi Lal’s Punjab Aliena- 
tion of Land Act, also Bichha Lal v. 
Gumani (5), Bhero Das v. Mona (6) and 
(5) 93 P. R. 1907; 164 P. W. R. 1907 


(6) 14 Ind. Cas. 783; 81 P. R, 1912; 88 P. W, R. 
1913; 153 P, Lu R. 1912, ae 5 
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Miran Bakhsh v. Milkhi Ram (T) The 
pene ofs. 3 of the Act took effect 
from the 8th June, 1901, wher the Act 
came into force and the sale-deed in ques- 
tion was executed on the 30th October, 
1900. Registration is merely an act al- 
lowing & document to bé admitted in evi- 
dence and has nothing to do with the execu- 
tion of the document, which takes effect 
from the date of execution: and not of 
registration. It follows that the provi- 
sions of s. 17 of the Land Alienation Act, 
forbidding the registration of à document 
which records a transaction which requires 
the sanction of the Deputy Commissioner 
unless a certified copy of his sanctioning 
order is produced, only apply to instru- 
ments executed after the 8th June, 19UI. 
Jt was not til that date that the trans- 
action in dispute, being a sele by a 
member of an agricultural tribe toa non- 
agrieulturist, required the sanction of the 
Deputy Commissioner under s. 3 of the 
Act. Government even issued instructions 
, to this effect (see Financial Commissioner's 
‘Standing Order No. 1, para. 7). The trial 
Court was, therefore, right, in repelling this 
‘objection, and the sale-deed of Ram Saran 
Das was as much entitled to registration 
as the later document in favour of Jiwan 
Shah, though the registration wae delayed 
till after the Land Alienation Act came 
into force owing to no fault of Ram Saran 
Das. 


It was admitted that the first application 
for registration of Ram Saran Des’s docu- 
ment was presented on the 24th December, 
1800, that is, within four months of execu- 
tion: The Sub- Registrar refused on the 
28th February, 1901, to register it as Nathu 
denied execution. It wasfurther admitted 
that an application under s. 73 tothe Regis- 
trar was properly made by Ram Saran 
Das within time on the 28th March, 1901. 
Both the points were contested in the trial 
Court, but the discovery of the lcst record 
dealing with this matter made further 
contest impossible. It was, howaver, still 
contended that as the Registrar held no 
enquiry under 8.74 of the Act, but based 
his refueal to register on the wrong 
ground that registration was barred by 
s. 17 of the Land Alienation Act, no right 
of suit was given by s. 77 Bf the Regis- 
tration Act, in other words, the contention 
was that, because the Registrar did not do 
his duty by holding the enquiry under s. 
74 the right of suit unders. 77 was lost 


- (7) 16 Ind, Cas, 135; A. I. R. 1023 Lah, 673. 
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to Ram Saran Das though he had himself | 


eomplied ‘with all legal . formalities. 
The mere stating of such a propo- 
sition is sufficient to condemn it, 


Registration is an actof the Registrar of 
an administrative character and any error 
committed by him may be regarded as an 
error of procedure covered by s. 87 of the 
Registration Act: Veerappa Chetty v. Kadi- 
resan Chetty (8) and Baijnath Singh v. 
Jamal Brothers & Co. (9). The registration 
of a deed is not necessarily invalid by 
reason of a failure on the part of the Re- 
gistering Officer to comply with the provi- 
sions of the Registration Act: Muhammad 
Ewaz v. Birj Lall.(10). There isa clear 
distinction between adefectin procedure 
that is the fault ofthe Registering Officer 
for which the person presenting the docu- 
teens isin no way responsible, anda mis- 
take made by such a person in complying 
with ths statutory provisions of the Act. 
The requirements of the Act must be fol- 
lowed hy the person presenting the docu- 
ment, it istrue, [Mujib- -un-nissa v. Abdur 
Rahim] ( (11) but this was done in the pre- 
sent case. Theright ofsuit under s. 77 
was, therefore, open to Ram .Saran Das. 
His suis was decreed as Nathu admitted 
executicn and as the provisionsof the Land 
Alienation Act did not prevent registration 
of the deed. 

The next point taken was that the Re- 
gistrar't order was one refusing to admit 
the document to registration and not re- 
fusing registration and that, therefore, no 
right of suit accrued under s, 77 of the Re- 
gistratien Act. This argument is based 
on the distinction drawn in Gangava v. 
Sayava (12) but this authority has been 
weakened by the decision in Fattechand 
Anandram v. Umaji Valuji (13) and was 
practically . dissented from in Hussein 
Abdul Rehman & Co. v. Lakhmichand Khet- 
sey (14). It was also dissented from in 
Gangadara Mudali v. Sambasiva Mudali (15). 
In the present ease, the Registrar was 


- (8) 20 Ind. Dus 385; (1913) M. W. N. 525; 24 M. L. 
J. 664; 14 M. L. 

(9) 79 Ind. Gas “MO 51 0. 354; 22 A. L. J. 42; 
A.T. R. 1924 -P. O. 48; 19 L. W. 345; (1924) M. W: 
N. 196; 100. & A. L. R. 288; 2 R. 99; C W.N. 
1029; 51 L A. 18; L. R. 5 A. (P. Q.) TT: 

(10) 1 A. 465; 4T. A. 166; 3 Bar. P. O 735 (P. Q.). 

— (11) 23 A. 233; 98 I. A. 15; 5 Q. W: t 1M, 
L. J. 58; 3 Bom, L.R, 114; 7 Sar. P. C. IN 829 (P, Q.). 

. (13) 21 B. 699. 

(13) 72 Ind. Cas. 118; 47 B. 290; 25 Bom, L. R. 45; 
A. I. R. 1923 Bom. 187. 

(14) 84 Ind. Cas. 416; 49 B. 40; 26 Bom, L. R. 934; 
A. I. R. 1825 Bom. 34. 

(15) 40 Ind. Cas. 193; 40 M. 759; 33 M. L. J. 51. 
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moved unders, 73 of the Registration Act 
and his order was one refusing registration 
on a wrong ground without holding the 
enquiry contemplated by s. 74. -Clearly in 
the circumstances the words used in s. 77 
are wide enough togive Ram Saran Das 
aright of suitfor the compulsory registra- 
tion of the document. 

The next contention was that the regis- 
tration suit was barred by time. It was 
pointed out that the ultra vires order of the 
member of the District Staff on behalf of 
the Registrar refusing to order registration 
purports to bear date the 9th April, 1901, 
whereas the suit was instituted on the 4th 
Oetober, 1901. It has already been shown 
that the order is clearly wrongly dated, In 
any case itis the date of announcing the 
order that counts [vide Abdul Ali v. Mirja 
Khan (16) and Kirpa Ram v. Asa Singh (17) | 
and the order was passed in the absence of 
parties and was never announced, It was 
sometime between the 4th or 1lth and the 
Mth September, 1901, that the order was 
written and Ram Saran Das became aware 
that something wrong had been done in the 
Registration Office. As he had only 30 days 
in which he could institute a suit, he pre- 
sented his plaint on the 4th October, 1901, 
in order to run no risks. On the 14th Sep: 
tember, 1801, he also petitioned the Re- 
gistrar, pointing out what had been done 
and the Registrar on the 3lst October, 


1801, refused to set aside an order which 


he admitted was wrongly obtained on the 
ground that the provisions of the Land 
Alienation Act barred the registration of 
the deed. Later when a copy ofthe Re- 
gistrar’s last order was obtained it was 
placed on the record of the suit. If the 
order, bearing dats the 9th April, 1901, be 
taken as the finalorder the suit is still 
within time as no notice of that order 
reached Ram Saran Das till within 30 days 
of his instituting the suitand, ifthe Re- 
gistrar’s order of the 30th October, 190i, 
be taken as the finalorder refusing regis- 
tration the suit was in a sense premature, 
Ram Saran Das having been placed in a 
difficult position by what happened in the 
Registration Office. 

This in faet was the next argument, 
namely, that thesuit must be held to be pre- 
mature. There is ample authority, however, 
that where a cause of action arises only 
after the suit has been instituted, still the 


suit may be deereed in certain circumstan- . 
d san 1918; 114 P. L. R. 1918, 


(16) 28 B. 8; 5 Bem. L. R. 622. $ 
(17) 41 Ind, Oas. 76; 41 P. R. 1917; 55- P. W, R. 
1917. i | 
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ces: [vide Chinta Hararan Das v. Radha 
Charan Poddar (18), Sita Ram v. Ram 
Chandra (19) and Ghulam Fatima v. Rah- 
man (20)|. This is certainly a case to apply 
this principle; for Ram Saran Das was 
placedin a most awkward predicament, and 
acted for the best by instituting the suit 
when he did. On the whole also, it appears to - 
us that the order of the 30th October, 1901, 
was not the ‘final order as it refused to set 
aside the previous order, bearing date 
(though falsely) the 9th April, 1901, and 
thus left the original wrong order stand- 
ing. f 

There was still another ground urged 
for holding- the registration suit to be 
barred by limitation. The plaint was pro- 
perly presented onthe.4th October, 1901, 
in the Court of the District Judge. It was 
valued for purposes of jurisdiction at 
Rs. 1,000 and was properly stamped. It 
has been held in Golam Rahaman Mondal 
v. Sabekjan Bibi (21) that the plaintiff in 
such a suit can put his own valuation on 
it, and this is clearly right. The District 
Judge sent thesuit fortrial to a Court . 
subordinate to him and there the valuation 
of tha suit was raised in some obscure 
way io Rs, 2,600. The Subordinate Court 
then ordered the return of the plaint for 
presentation to proper Oourt on the 17th 
January, 1902. The plaintiff represented his 
plaint, as soon as he got it back, in the Court 
of the Distriet Judge on the 24th Janu- 
ary, 1902. Thére was no delay in doing 
so. In these circumstances we hold that 
‘the plaint was presented ‘properly in the 
Court of the District Judge in the first 
instance and that he, in the ordinary, 
course of distributing plaints, properly sent 


-it to the Subordinate Court which had 


jurisciction totry the suit. The fact that 
that Court hadthe valuation raised some- 
how orother wrongly to Rs. 2,000 and 
returned tbe plaint thereafter cannot bring 
it about that the plaint.was only properly 
presented on the 24th January, 1902, when 
it was again put in before the District 
Judge. It was properly presented in the 
beginning and it was wrongly re- 
turned to be tried in a higher Oourt 
by the Subordinate Oourt to which the Dis- 
trict Judge first sent it. : 

These were abl the points argued on be- 


(18) 37 Ind. Cas. 962, i ° 
(19) 44 Ind. Cas, 863; 26 P, R. 1918; 51 P. W. RB. 


(20) 50 Ind. Cas. 270; 127 P; R. 1919. . * 
(21) 97 Ind. Oas. 762; 30 C. W. N, 951; A. I. R. 1926 
Oal. 1031; 53 O. 1023. 
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half of the appellant, the other grounds of 
appeal being properly abandoned as on 
the record they obviously could not be 
supported, We, therefore, affirm the judg- 
ment of the trial Judge in toto. 

Enough has been said for the purpose 
of dismissing this appeal, but certain other 
points raised on behalf of the contesting 
respondent must be briefly noticed. It was 
contested on his behalf that plaintif was 
not entitled to go behind the decree, 
ordering the compulsory registration of the 
document, It has been held by the Oalcutta 
High Court.in Baikuntha Kumar Shilv. 
Sarat Chandra Nath (22) that only parties 
to the deed can be made parties in a re- 
gistrationsuit With this decision we are in 
respectful agreement and it appears to us to 
follow that the plaintiff is not entitled to dis- 
pute in the present suit the factum of 
registration though the document would be 
open to attack on allother grounds. The 
decree ordering registration binds nobody 


except that the subsequent registration. 


renders the deeds admissible in evidenceand, 
if it is otherwise valid, it takes effect from 
the date'of execution. There is no proof 
that it was à collusive decree or obtained 
by undue means and obviously this was not 
the case. There are cases where a deed 
wrongly registered by the Registrar (but 
not by decree of a Court) has-been rejected 
in asubsequent suit on the ground that it 


was improperly registered. Such a case . 


was Mujib-un-nissa v. Abdur Rahim 
(11) where the deed was presented by a 
person with no authority. In other cases 
a similar decision was come to where the 
application under s. 73 of the Registration 
Act was not presented to the Registrar 
within 30 days. 
the cases already referred to where there 
has merely been a defect of procedure on 
the part of the Registrar. The Registrar 
had to register the deed in accordance 
with the decree of the Court and we doubt 
whether it can be contended in this suit 
that the decree of the Oourt was wrong. 
A document must be registered if there is a 
-deeree to that effect. It might have been 
‘different if it had been pleaded or establish- 
ed“ that there was a collusive or fraudulent 
decree for the registration of an ante-dated 
‘deed (say) obtained in orderto injure the 
pares but this question does not arise 
ere. BED 
For the reasons given we dismiss this 
. appeal with costs... 


SUR lis 08 9 0 0 i “Appeal dismissed, 
(29) 89 Ind. Cas, 97; A, I, R. 1925-Oal. 1297. - . 
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LAHORE HIGH COURT. | . 
Szoonp Civit ApPsan No. 1032 or 1924, . 
January 21, 1929. 
Present :—Mr. Justice Dalip. Singh and : 
Mr. Justice Skemp. 
ISHAR SINGH-—PrAINTIFF—ÁPPELLANT 


versus 
DHANPAT RAI AND ANOTHER—DEFEND-. 
ANTS—RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 26—Jurisdic- 
tion—Suit for possession of land converted into one 
for money compensation in appeal—Remand for 
Finding on question of compensation—Jurisdiction of 
trial Court. . ; 

The fact that a case is remanded or remitted for 
finding to a Court by a Court of Appeal would 
not give jurisdiction to the trial Court to re-try 
the case or give a finding if the case is not within 
its pecuniary jurisdiction. 

Therefore, where the valuation of a suit is amend-. 
&d inappeal so as to exceed the pecuniary juris- 
dietion of the trial Court ànd necessity arises for 
calling for a finding under O. XLI, r. 25, Civil 
Procedure Code, the case must be remitted to a 
Court having pecuniary jurisdiction to try the suit 
as amended and not to tke Original Court. 


Second appeal from a decree of the 
District Judge, Sialkot, dated the 20th Feb- 
ruary, 1924, reversing thatof the Subordi- 
nate Judge, Fourth Olass, Daska, dated the 
26th February, 1923. 

Dr. G. C. Narang, for the Appellant. 

Mr. N. C. Pandit, for Mr. M. L, Puri, for 
the Respondents. : 


ORDER. 

Skemp, J.—This case has an unfor- 
tunate history. One Pir Bakhsh gifted the 
land in suit along with other land to his 
son-in-law, Maula Dad, who exchanged the 
number in question with Dhanpat Rai. 
Dhenpat Rai gave that number along with 
other Jand to the plaintiff in exchange. 

Subsequently, the reversioners of the ori- 
ginal owner Pir Bakhsh challenged the gift 
to his son-in-law and after the death of 
Pir Bakhsh got possession of the khasra 


-number in question which meanwhile had 


come into pessession of the plaintiff. So 
far back as 1922 the plaintiff sued for posses- 
sion of land equal in area to that which he 
had lost, either from Dhanpat Rai or Maula 


: Dad. 


The trial Court, a Subordinate Judgeofthe 
Fourth Class, granted the plaintiff a decree | 
for possession of an equivalent area against © 
Dhanpat Rai. On appeal, the learned Dis- - 
trict Judge held that the provisions of s. 
119 of the Tranefer of Property Act govern- 
ed ihe case and suggested that the plaint- 
iff should amend his plaint. This was 
not done and finally the District Judge 
‘accepted the appeal and dismissed the suit 


116 1. O. 1939 
. on the ground ‘that the plaintiff's suit as 
framed did not lie. 

Onsecond appeal this case came before Mr. 
Justice Harrison who held that under the 
peculiar circumstances permission should 
be granted to the plaintiff on payment 
of all the costs previously incurred to 
amend the plaint and claim pecuniary relief. 

. He wrote, “The trial Court will be directed 

. through the District Judge to givea find- 
ing on theissue. To what pecuniary com- 
pensation is the plaintiff entitled and from 
whom? The remand will be under O. XLI, 
r. 25, Civil Procedure Code." 

The case went back to the Court of the 
Subordinate Judge, Fourth Class, who held 
that the plaintiff was entitled to Ra. 1, 520 


from Dhanpat Rai. The District’ Judge. 


declined to express an opinion and sent 
on the records to the High Court. Now, 
at the instance of Mr. Justice Harrison the 
matter has beenreferred toa Division Bench. 

On behalfof Dhanpat Rai several .objec- 
tions were taken before us. The first is 
that Mr. Justice Harrison ought not to 
"have remanded the case. We cannot pos- 
sibly hear this objection as we are sitting 


here in succession to Mr, Justice Harri- . 


gon. 
The second, the main objection, is that 
the Subordinate Judge of the Fourth Class 


had no jurisdiction to givea finding in excess - 


of his pecuniary powers and Muhammad 
Afzal Khan v. Nand Lal (1) and Radha 
Kishen v.Kidar Nath (2) are relied upon. 
There is no doubt that if the plaint 
had been amended in the Oourt of 


'. the Subordinate : Judge, Fourth Olass, 


without a remand that Oourt accord- 
ing to the authorities quoted above would 
have had no jurisdiction and would have 
had to return ‘the plaint for presentation 
in a Oourt having jurisdiction. It is urg- 
ed that s.26o0f the Punjab Courts Act, 
which’ embodies the law as to the pecu- 
niary jurisdiction of the Subordinate 
Judges in this Province only lays down 
jurisdiction in "original civil suit; and 
that here the Subordinate Judge of the 
Fourth Olass was not trying an original civil 
suit but an issue remanded to it under the 
order of this Court, But I cannot see how 
the remand order could or was intended 
to conferon theSubordinate Judge a juris- 
diction which that Oourt would not have 
had but for the remand. It would behigh- 


P soft) 18 P.R. 1909, 146 P. L. R. 1908; 13.P. W, R 
P NC NACE 
sme. Cas, 113; 98 P -R. 1912; 221 P. W; R. 
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ly anoma.ous to hold that a Court not 
having jcrisdiction in-the ordinary course 
becomes competent in consequence of a 
remand by a superior Court. 

In my opinion, therefore, the suit must 
go back again and the issue must be deter- 
mined by a Subordinate Judge having 
jurisdiction. I hope that the parties will 
agree to determine the point on the evi- 
denee already recorded. 

When that Subordinate Judge has given 
his fiadirg, the District Judge should also 
record his opinion on the issue before re-. 
turning the report to this Court. 

Dzlip Singh, J.—I agree to the order 
proposed. 

A. Case remanded. 


LAHORE HIGH COURT. 
Stoonp O1vIL APPEAL No. 337 or 1928, 

. September 20, 1928. 
Fresent:—Mr. Justice Bhide. 
RANBIR CHAND, MINOR, THROUGH 

Bani TEHL KAUR—DEFENDANT— 
APPELLANT 
- versus : : 
MANGAL SINGH AND oTHERS—PLAINTIFFS 
i 4 — RESPONDENTS. 
Cusom—Ancestral property—Burden of proof— 


Ancestral property not distinguishable from self-ac- - ` 


quired—Presumption—Civil Procedure Code (Act V of 
1908), s. 300—Punjab Courts Act (VI of 1918), s. 41— 
Second. appeal —F'inding of fact based on inference— 
Finding ar to common ancestor occupying land based 
on inference—lnterference.. ~ 

The question. . whether inferences.drawn from the 
facts as found are proper inferences is one of law 
and can be gone into in second appeal. . Therefore, 
where a inding on the question whether or not 
the common ancestor of the parties occupied the 
Jand in dispute, though one of fact, rests not on- 

i occupation of the 

land by ths common ancestor, but on inferences drawn 
from othe- pieces of evidence, it can be agitated in 
second appeal. [p 326,c01.1.]] ` 

Dhanna Mal v. Moti Sagar (D, followed: f 

Where it is not possible to distinguish the. self-ac- ` 
quired land from the ancestral, the entire land must be 
regarded 38 self-aequired. [p.327, col. 1.] `- 

Atar Singh v. Thakur Singh (4), followed. > 

It cannot be inferred from the mere fact that a 
person's name is mentioned in a pedigree table 
relating 70 2 particular village that land which is 
found in she possession of his descendants in another 
village was also eheld by him as common ancestor. 
[pe 326, cd. 2] f . i 

Where a person claims title to land on the ground - 
that it is ancestral land, the burden of proving that 
it was hald by the common ancestor is. on him even 
in the case of occupancy land.” [p. 327, cols. 1 &2.] 
..Seeord appeal from ~-a- decree of -the 
Additicnal District Judge Amritsar, ` dat. 
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the 23rd January, 1928, reversing that of the 
. Subordinate Judge, Fourth Class, Amritsar, 
. dated the 20th July, 1927, 
Messrs, Jagan Nath Aggarwal, Hem Raj 
Mahajan and Amar Nath Chopra, for 
the Appellant. 
. Dr. Nand Lal, for the Respondents. 

, SUDGMENT.—This- ‘second appeal 
arises out of a suit by the reversioners. of 
an occupency tenant for a declaration that 
they are his lawful heirs. The suit was 
dismissed by the trial Court on the finding 
that the plaintifis had failed to prove that 
the common ancestor of the deceased and 
themselves occupied the land in dispute. 
The learned District J udge on appeal, how- 
ever, reversed this finding and decreed the 
. suit. From this decision the defendant 

“has appealed. ` oe 

A preliminary objection is raised on be- 
half of the respondents that the finding 


`- of the learned District Judge that the 


common ancestor did occupy the land in 
‘dispute, is one of fact and cannot, there- 
fore, be challenged in second appeal, The 
finding is, however, not. based on any direct 
'evidence as regards the occupation of the 
land by the common ancestor, but on in- 
ference drawn from certain other pieces 
of evidence. The. question whether the 
inferences were properly drawn according 
to law is one that can be raised in second 
appeal [cf Dhanna Mul v. Moti Sagar (1)]. In 
the circumstances a second appeal would 
appear to be competent, D 
^ The dedigree-table of the parties con- 
, cerned was as follows: 








MIT SINGH 
- —————————— - 
P tonis en : e. S) 
.. Jiwan Singh Jassa Singh 
Ladhoo, {i 
(deceased). e 
~~ Ohanda Singh . Nand Singh 
Hira Singh, ^ Vir Singh 
plaintiff, - 
Mangal Singh, Sadhu Singh, - 
plaintiff. , . - Plaintiff, 
-. It has been found that in the’ sum- 
mary settlement of 1852 „lassa Singh 
and “Jiwan Singh were both recorded 
88. occupaney tenants but i 
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rate. holdings. -Jassa Singh held 44 
kanals 1 marla ot land while Jiwan Singh 
held 23 kanals 5 marlas. In view of the 
disparity - in the area held by the two 
brothers the Court of. the first instance 
refused to infer that the land had descended 
from Mit Singh. The learned District 
Judge, however, relying chiefly on certain 
statements made by the tenants at the 
time of the preparation of the nagsha 
tangi hagug muzarian in the year 1865 has 
inferred that Mit Singh the common an- 
cestor must have oceupied the land in. suit. 
The learned District Judge’s finding is 
summarised in the following terms: 

Taking the entry in the Summary Settle- 
-meni Record of 1852 with the shajra nasab 
in which Mit Singh's name finds a place 
and with the nagsha-tangi haquq muearian 
in which it is stated that the tenants’ cultiva- 
tion dates back to three generations, it may 
be presumed that,Mit Singh did occupy 
the land and this presumption is not re- 
butted, in my opinion, by the mere fact 
that Jiwan Singh and- Jassa Singh are 
entered as occupancy tenants in separate 
holdings of different areas.” Ng 

In my opinion. the above finding is not 
sound, In the first plaee the District J udge 
seems to have fallen- into an error in 
supposing that the pedigree-table produced 
relates to the village in which the land 
in dispute is situated. It is well-known 
that no pedigree-tables of occupancy ten- 
ants are as a rule prepared at the time 
of. settlements. The pedigree-table pro- 
duced relates to another village- in which 
these occupancy tenants held some pro- 
prietary land. It can, no doubt, : be held 
to be suffieientto prove that Mit Singh 
was thecommon ancestor but no inference 
can possibly be drawn from the mere men- 
tion of Mit Singh's name in this pedigree- 
table that any land - was held by. him 
inthe vilage where the land in dispute 
is situated. I may note in this connection 
that Jiwan Singh v. Har Kaur (2) in which 
an inference as regardsthe aneestral nature 
of certain land was based on the mention 
of the common: ancestors name in: a 
pedigree-table, has been dissented from 
in a recent judgment of this Court: viz., 


. Jhanda Singh v. Banto (3). But even this 
inference ` 


- does not exist in this case. The entries 


foundation for, an 


(2) 22 Ind. Cas. 415; 41 P. R. 1914; 51 P. L. R. 
1914; 34 P. W. R. 194. 

(3) 102 Ind. Cas. 313; 8 Lah, 584;- A, J. R. 1997 
Lah: 477; 9 Lah, L. J. 433; 28 P. L, R.-643; 29 P, 
L. R. 199, : 
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in the “nagsha tangi hagug muzarian" also 
seem to be of little help. It appeara 
that the tenants made a statement at the 
time that their possession extended to 
three generations and four hundred years. 
This statement seems on the face of: it 
absurd as ‘three generations could not 
cover 400 years. Theelaim was not ad- 
mitted by the :landlords. Consequently 
the claim is at best nothing more than an 
admission by the predeceseors-in-interest 
of Ladhoo in their own favour. Such sn 
admission would be irrelevant under 
5, 21 of the Indian Evidence Act. It 
appears further that the assessors made 
a statement that some of the land was 
newly cultivated. This statement 
would show that even if Jiwan Singh 
and ` Jassa Singh got ‘some land 
from their father, it was mixed up 
with other land broken up by them. 
There is now no means of distinguishing 
between the two: and hence the land 
in dispute could not be held to be ances- 
tral tcf. Atar Singh v. Thakur Singh (4)]. 
The learned Counsel for the respondents 
has laid stress on the fact that in the 
present case we are concerned with oc- 
cupancy rights and not with proprietary 
rights and has urged that certain legal 
presumptions are permissible. He has 
cited Sipadar Khan v. Kadheru (5) 
in which it was held that in the case 
of succession toa right of occupancy by 
the collateral heirs of the late occupancy 
tenant, . when it isshown that the father 
of the deceased tenant who was regarded 
as a hereditary cultivator had been in 
possession of the holding for fifty years, 
the presumption might be drawn that it 
had descended to the father from the 
grandfather. That ruling, however, cannot 
help the respondents as it has not been 
proved in this case that Jiwan Singh the 
father of the deceased tenant  Ladhoo 
was regarded asa “hereditary cultivator” 
or that he had held his land for anything 
like a period of fifty years. On the other 


hand, the disparity of the areas held by- 


Jiwan Singh and his brother leads to the 
inference that the land or at any rate 


the whole ofit did not descend from: 


Mit Singh. 
The burden of proving positively that 


the land in dispute was occupied by the - 


(4) 6 Ind, Cas. 721; 42 Pi R. 1910; 12 C. W. N. 
1019; 35 C. 1039; 35 L A. 206; 8 O. L. J. 359; 18 
M. L. J. 319; 128 P. W. R. 1908; 4 M. L. T. 207; 10 


Bom. L; R. 190 (P. 


0). : 
(5) 4 Ind. Cas. 691; 101 P. R. 1908; 11P, L, R. 1909; 


166 P, W, R. 1908, 
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common ancestor lay on the plaintifs 
and conjectures can no, more take the 
plaze of such proof in the case of oc- 
cupancy. land than in the case of pro- 
prietary land [cf. Bhagwan Das v. Shainsher : 
Singh (6)). In my opinion plaintiffs have 
failed to discharge the burden. . 
L accordingly accept the appeal and 
dismiss plaintiff's suit. : 
In view of all the cireumstances of the 
cam I leave the parties to- bear their costs 
throughout. 
E. L. Appeal accepted. 
159 44 Ind. Cas. 433; 55 P. W. R. 1918; 33 P. L. R 


LAHORE HIGH COURT. | 
Spoenp CivinL APPEAL No. 1238 or 1924, | 
January 23, 1929. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justice Skemp. 
BUR OHAND —PLAINTIFF—ÁPPELLANT 
Versus ` 
GANPAT RAI AND ANOTAES— DEFENDANTS— 
RESPONDENTS. ; 
Limitation Act (IX of 1908), Sch. I, Arts. 62, 89, 
121 —Co-owners— Collection of outstanding by -one co- 
oumer—Suit for share by other co-owners— 
Linitation—Implied agency. 
. "Where two brothers divided their joint properties 
wi-h the exception of certain outstandings which were 
allwed to remain joint, and one of them realised 
those outstandings: 4 
eld, that he must be deemed to have acted as an 
agent of the other brother in collecting the out- 
stendings, and that.a suit by the latter for his share 
of the amounts collected was governed by. Art. 89, 
api not Art. 62 or Art. 120 of Sch. I of the Limitation 
Act. [p. 328, col. 1.] K . 
Second appeal from a decree of the 
D.strie& Judge, Lahore, dated the 21st 
Jenuary, 1931, affirming ‘that. of the Sub- 
ordinate Judge, Second Olass, Lahore, dated 
the 24th January, 1923. 
Mr. Mehr Chand, for the Appellant.- 
Mr. Harbhajan Das, for the Respondents. 


JUDGMENT. » 
Skemp, J.—The plaintiff, Bur Ohand, 
sued his brother,Ganpat Rai, and two 
naphews alleging that the joint family pro- 
arty had been divided twice but that 
cortain outstandings from debtors remained 
joint. He *sued for rendition of accounts 
and recovery of the share, of the joint 


-outstandings found due to him. . 


The Courts below both found that the 
suit was barred under Art. 62 of the 
Second Schedule of the Limitation Act on 
the ground that the plaintiff himself had 


x " I " + 
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infruetuous reference to  arbitrators aix 


years previously. Counsel contends, and. 
he appears to be right, that this statement 


of fact isnot based on-evidence, - What Bur. 


Ohand said was ‘I gave down items realised 
by them (Ganpat Rai and another brother 
Bhawani Das) to the” arbitrators six yeara 
ago. I do not remember the items which 
1 gave: Three or four months agoI went 
along with Ganpat Rai to realise the 
amount of outstanding;and we divided half 
and- half? -Ganpat Rai defendant also 
stated: that he had realised one or two items 
after settlement and that Bur Chand had 
gone with him when he realised the lastitem 
three'or four months ago. -Hoe also said 
that Bur Chand and hg had realised part of 
the outstandings according to their shares 
‘and “this is our system going on -up to 
this time". Thus the findingof fact that 
all the -items in dispute were laid. before 
the arbitrators six years before suit is not 
based “on. evidence although many of the 
items may have been before the arbitrators, 
It is also ‘contended that Art. 62-.does 
not govern the case but Art. 120 or at any 
rate Art.89. The learned District Judge 
relied on Banoo Tewary v. Doona Tewary (1) 
‘and Vaidyanatha: Aiyar v. Aiyasamy Aiyar 
: (2) which applied Art, 62 to similar cases; 
and he distinguished a Privy Council case 
` ‘Asghar -Ali - Khan v, Kliurshed Ali: Khan 
(3) om the ground that there -one brother 
‘had’ a -power-of-attorney for another. con- 
:gtitüting: him an agent. . : 

In my opinion the proper Article to apply 
^to this case. is ‘not -62 nor the residuary 
zArt.. 120 but -Art.89 which. rus: "By à 

principal. against his agent for." movaable 
property received by the latter and mot 
. accounted for". Itis quite clear that in a 


-case like the. present when one brother is ~ 


_‘recovering .outstandings originally due to 


the joint family there must be an implied: 


contract of agency between one brother and 
the other. This view has been taken in. a 
- large number of casese.g. Asghar Ali v. 
Khurshed Ali (3). The power-of-attorney 
referred. to bythe learned District Judge 
isno groundof distinction. It apparently 


-concerned a. single transaction in which. 
Khurshed Ali held a power of-attorney from : 


‘Asghar Ali (see page 28), and én any event 
the decision of their Lordships was based 


_(1) 24°C. 309 at p. 315. , 
7. : (2) 1 Ind. Cas. 408; 32 M, 191; 5 M. L. "T. 49; 19 
WEIST 0i c. 7. : 


. (3) 2L A. 27; 28 L A, 227; 3 Bom. L. R. 576; 8 | 


Sar. P. O. J, 142 (P. 0.) 
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on much broader. grounds (see page 43) 
‘Given the relations between these two 
brothers as regards their joint. property 
and itis apparent that. they were agents 
one of the other in dealing with the joint 
estate". In Banoo Tewary v. Doona Tewary 
(1) the judgment uses similar 
language: "The ‘defendant was acting on 
behalf of the other co-sharers merely as 
their agent in the realisation of their 
shares in these moneys”. The argument 
before the Court; was whether Art. 62 or 
Art. 127 applied and the Judges decided 
against Art. 127 but if Art. 89 had been 
suggested it might have been: adopted. 
Anyhow this passage was quoted by the 
‘Chief Justice of the Madras High Court in 
Yerukola v. Yerukola (4) as authority along 
with a judgment of the Bombay High Court 
Gabu v. Zipru (5) which actually applied 
Art. 89forthesame reason The Madras 
F'ull Bench ease was cited to us as authority 
for applying Art. 120 which it did to its 
but the learned Chief 
Justice held that Art.89 would apply: “If 
the facts be that these moneysand rents 
and profits werereceived, with the consent 
of all concerned, by the various persons in 
possession pending final settlement by 


division, and that each of such persons ` 


should be considered as agent forhimself - 
and his co-owners’. Incidentally the 
majority of the Bench disapproved of the 


applicationof Art 62 as in the Oaleutta case - 


and in Vaidyanatha Aiyar v. Aiyasamy 
Aiyar (2) relied on by the District Judge, 

The doctrine was again applied by their 
Lordships of the Privy Council though. 
admittedly obiter at the end of their judg- 
ey in Merla Venkanna v. Merla Agasthiah 
(6). - : - 


this case. The appeal must be accepted and 

‘the case remanded to the trial Judge for 

a re-decision as to the terminus a quo from 

‘which the period of limitation would begin 

to run, and, if necessary, for determination- 
of the merits. Stamp on appeal to be- 
- refunded. Costs of this hearing to be costs 

in the cause. 

Shadi Lal, C. J.—I concur. oe, 

A. Appealaccepted. — 
(4) 71 Ind. ‘Cas. 177; 45 M 648 at p. 663; (1922) . 
:M. W. N. 215; 30 M. L T. 279; 42 M. L. J. 507; 15 
L. W. 595; A. I. R. 1922 Mad. 150(F. B.). : 
-- (3) 59 Ind. Cas, 357; 45 B. 313; 22 Bom. L. R. 

1239. Cl e j uia 


© (6) 27 O. WON: 725; AI R.1923 P. O. 31; 32 M. ^ 
CLT, 86 (0) do zo x A oie 


oi 


E 3 - - 


D 


In my opinion, therefore, Art. 89 applies to: -` 


> 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 1334 oF 1928. 
January 23, 1929. 

Present: —Mr. Justice Tek Chand 
and Mr. Justice Aga Haidar. 
GHULAM HAIDAR—Accuss0— 
APPELLANT 
versus 

= EMPEROR-RESPONDENT. . 

Evidence Act (I of 1872), s. 38—Previous deposition 
of witness, when. admissible—Consent of Counsel, 
effect of., | - : uM Aan 

.A previous deposition of a living person can be 
admitted in evidence only under the provisions of 
8. 33.0f the Evidence Act and before it can be placed 
on the record of a criminal trial the Court must 
decide judicially that à proper effort had been „made 
on behalf of the prosecution to secure the presence 
of the witness, that in spite of that effort he had not 
been traced and could not be found .out or that he 
was incapable of giving evidence or was kept out of 
the way by the adverse party or his presence ‘could 
not be obtained without an amount of delay or 
expense which under the circumstances of the case, 
the Court considers unreasonable. -Where none of 
these requirements is complied with, the statement is 
inadmissible in evidence. and the .fact that the 
Counsél for the accused gave his consent does not 
make any -difference. [p. 329, col. 2; p.330, col. L] — 

Annavi Muthiriyan v. Emperor (1), In re Kottam- 
mal Kolathingal Ummar Haji (2), Emperor v. Kangal 
Mali (3) and Sajjan Singh v. Emperor (4), followed, ~ 
-. Criminal-appeal from an order of the Ses- 


‘sions Judge, Rawalpindi, dated the 19th 


October, 1928. : 


. Dr. Moti Sagar, R. B. and Mr. W. Chandar 
Datta, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Raspondent. . 


JUDGMENT.—The appellant, Ghulam 
Haider, has-been convicted by the Sessions 


Judge, Rawalpindi, of an offence under 


s. 302 of the Iadian Penal Codeand senten- 
ced to death. He has appealed to this Court 


-and the record is also before us under the 


provisions of 8. 374, Oriminal Procedure 
Oode, for confirmation of. the. death sen- 
tence: | oe he 

The facts of the case are briefly these:— 


M~ A'boy named Shah Mir Haider, son of 


‘Mehdi Shah, aged eight or nine years, was 


murdered late in the afternoon, on the 
93th of May, 1923, in the village Mohra 
Shah Wali Shah in the Rawalpindi . Dis- 
trict. Information was at once given to 
Karam Hussain Shah, (P. W. No. 12), zaildar 
of the village, who immediately despatched 
the ruga Ex. P. D. through Hasan Shah 
tothe nearest Police Station, at Golra. 
This ruga is printed at page 3 of the paper- 
book and simply mentions the fact of the 
deceased being beaten by four persons, 
namely, Talab, Hussain, Ghulam Haidar 
(appellant) Sarwar and Mehra, “At the 
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time. this -ruga was despatched the 
deceassd was-alive, and it was feared 


. that he would not live very long. As a 


matter of fact the boy died between 4 and 
5 4. M the following morning. - : 

On the 26th of May, 1923, the Police ar- 
rivedon the spot and investigation was 
taken up, The four persons mentioned 
above were challaned; but, as the present 
accused and Mehra were absconding, Talab 
Hussain and Sarwar were only sentup to 
take taeir trial under 8.302 of the Indian 
Penal Code. Talab Husain was convicted 
and sentenced to death, while Sarwar was 
sentenced to transportation.for]life.. They 
filed an apgeal to this Court and their. ap- 
peal vas dismissed, Vide Oriminal. Appeal 
No. 1C01 of 1993 decided onthe 22nd - of 
Janugry,1824. 

The prezant accused, Ghulam Haidar, 
who Lad bean absconding all these years, 
was a-rested on the 3rd of May,. 1928, at 
Abbaitabad, and has now been tried and 
convi3ted by the learned Sessions Judge of 
Rawalpindi as already mentioned. 

Tha case for the prosecution depends 
mainiy upon the evidence of three persons, 
namely, Nawab Shah (P. W. No, 
10, Alaf Shah (P. W. No. 11), and Hasan 
Shah (P,.W. No. 15). We may take up 
Hasssn Shah first. This witness was ex- 
aminsd before the Committing Magistrate 
on tke llm of July, 1928. It appears that 
a subpena was issued for his appearance 
asa orosezution witness in the Sessions 
trial; but, before the  subpena could. be 


turned, the trial before the Sessions 
Judge commenced. The Sessions Judge, 
however, without. waiting for  .the 


return of the said subpena or taking any 
other steps to secure the presence of Has- 
san Shab before the Court admitted his. 
deposition. before. the Committing Magis- 
trateas evidence for the prosecution. .We 
find that Counsel for the accused: did not 
raise any objection. The procedure adopted 


-by tae learned Sessions Judge was ir- 


regular and not justified by law. A pre- 
vious deposition can be admitted in 
evid2ice only under the provisions of s. 33 
of tae Indian Evidence Act, but before 
it cen be placed on the record of a criminal 
trial the Court must decide judicially that 
a proper effortehad been made. on behalf 
of tie prosecution to secure the m ce 
of the witness, that in spite o 
he had not been traced and 
fourd cut, or that he 
giving. evidence, or Ww 
way by the adver 
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- ċould'not be obtained without an amount of 
delay or expense which, under the cir- 


cumstances of the case, the Cours considers - 


unreasonable. None of the requirements 
ofs. 33of the Indian Evidence Ac; were 
complied with in the present case, and. the 
learned Sessions Judge, therefore, vas in 
error in using it as evidence. There is 
a number of authorities in support of this 
view, but we may refer here, only to some 
recent cases, Annavi Muthiriyan v. Hriperor 
(D, In resKottammal Kolathingal Ummar 
Hajee (2), Empercrv, Kangal Mali (3).and 


Sajjan Singh v. Emperor (4). These autho-- 


rities are sufficient to justify our ection in 
not treating the deposition of Hassan Shah 
Z which had been brought on the record by 
the irregular progedure adopted Ly the 
Sessions Judge as evidence in the case. 
The fact that the Counsel for the accused 
gave: his consent, does not make any differ- 
ence, Vide In re Kottammal Kalataingal 
Ummar Hajee (2). As 
of fact, we have refrained from looking 
at the deposition of Hassan Shah end, it 
need not, therefore, be considered as part of 
the record in the present case. j 
After we had intimated to the learned 
Counsel for the appellant:and the Orown 
our decision to exclude the deposition 
of Hassan Shah, Mr. Moti Sagar, the learned 
.Oounsel for the appellant, made a state- 
ment that he was not anxious that the 
evidence of this witness should be sezured 
atthis stage by examining him either in 
this Courtorin the Oourt of the learned 


Sessions Judge. He definitely stated that - 


he wanted that the case should be desided 
on the evidence as it stands on the record 
after excluding the deposition of Hassan 
Shah. . 

[Their Lordships referred to the evidence 
and concluded as follows :—]. 

Having regard to the evidenceon the 
record, as already stated, we are of opinion 
that-the case against the present appellant 
is proved beyond all doubt. We accord- 
ingly affirm the conviction and the sentence 
passed upon the appellant under s, 302 
of the Indian Penal Code and, dismissing 
his appeal, order that the same be cerried 


out@ecording to law, | 
NA Appeal dismissed, 
9 : 
PROS, s. 518; 39 M. 489; 28 M, L. J. 329; 


^ 271915) M. W. N. 229: 16 Cr. L. J. 294. 

a 636; 46 M. 117; (1992) M. W. N. 
697; 43 M. L. J. 659; A. IR. 1923 
J. 748. 


61; 41.0. €01; 15 Cr, L. J. 718. 
Lah. 431; A. L R. 1925 Lah, 
indi 









in 
l| 


SHER BAHADUR 6, MOHAMMAD AMIN. 


a mabker - fr 


116 I, ©. 1999 . 


LAHORE HIGH COURT. 
SECOND Orvin APPEAL No. 1943 or 1994. 
i March 19, 1929. 
Present :—Sir Shadi Lal, Krt., . 
Chief Zustice and Mr. Justice Agha Haidar. 
3HER BAHADUR ANP OTHERS 
—PLAINTIFFS—AÀ PPELLANTS 


versus 
MOHAMMAD AMIN AND OTBERS— 


DEFENPANTS— RESPONDENTS, 

` Decree—Suit to set aside decree—Suppression of 
evidence or production of perjured evidence as ground 
for vaecting decree—Fraud, when can vacate deeree 
—Civil Procedure Code (Act V of 1908), O. XII, 
t. Ó,nat.re and scope of— Admission on law point, 
effect of 

The mere fact that a party has suppressed im- 
portant evidence or has relied upon perjured evi- 
dence in the case and has thereby obtained a decree 
in hisfevour cannot be the basis of a subsequent 2 
suit fora declaration that the previous judgment _ 
M nulland void and of no legal effect. [p. 332, col, 


Venka-appa Naick v. Subba Naick (1), dissented 
om. 


Kumarasamy Chetty v. Kamakshi Ammal (2), 
Logadapsiti Chinnayya v. Kotla Ramanna (3), Janki 
Kuar v. Zachmá Narain (4), Moruful Huq v. Surendra 
Nath Rog (5) and Kadirvelu Nainar v. Kuppuswami 
Naicker t6), followed. 


Ib is nct the duty of a party to'a civil litigation 
to produce documentary evidence which would go 
against his own interests. Therefore, a decree cannot 
be set aside on.the ground that the successful party 
had obtained it by withholding important docu- 
mentary evidence in his possession. [ibid] - 


Order XII, r. 6, Civil Procedure Code, refers to 
an admission on a point ofíact and not on a point 
oflaw. Che provisions of this rule are diseretionary 
and not mandatory and it is not incumbent on Courts 
in alleases to pass a judgment upon admission. [p. 
333, col. £.] 


Second appeal from a decree of the Dis- 
trict’ Judge, Attock, dated the 27th June, 
1924, -eversing that of the First Olass 
Sub-Judge Attock, dated the 30th April 1924, 


Messrs. Moti Sagar, Jagan Nath Aggar- 


‘wal, Kishan Dayal, Des Raj Mahajan and 


Hem Raj Mahajan, for the Appellants. 


Messrs. Shamair Chand, Barkat Ali akd 
Qabul Chand, for the Respondents. 


JUDGMEN'T.—The plaintiffs brought 
the present suit fora declaration that the 
decree, dated the 24th of March, 1897, was 
null and void as against them as it was 
obtained by fraud, active concealment of ` 
facts; suppression `of evidence and pro- 
duction of perjured evidence, and thatthe . 


.plaintifis were the legitimate sons of one 


Ghulam Mohy-ud-Din and, as such, were 
entitled. to the property in suit. - 
: The tacts leading up tothe present liti- 
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gation are somewhat prolix and the history 
eighties. 


is admitted by the parties to be correct 


` Musammat Shah Khai = Abdul Hamid = 
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For the purpose of understanding the case the following pedigree, 


381 


to the early. 


of the casa takes us back 1 
which 
may ke subjoined here:— 


Musammat Badshah Begam 


tL —À 





f f. ) 
Khaja Din, Abdul Aziz Karam Ẹlahi= Fazal Elahi Ghulam Mohy-ud-din 
defendant alias Gaman 
No. 3. 
ufa. Amin, Faiz Alam, 
f | ) defendant defendant 
Muhammad Ghaud, Abdul Malak, Musammat No. 1. No. 2. 


defendant No. 4. 


defendant No. 5. Ghulam Fatima, 


defendant No. 6. 


aaa 


dt e aria a ENE a a 


Sher Bahadur, 
plaintif 
No. 1. n 
Ghulam Mohy-ud-Din alias Gaman had 
a wife called Musammat Sahib Nur 
No. 1, with whom we are not concerned. 
There was another lady also named 
Musammat Sahib Nur II who was at 
one time undoubtedly the wife of one 
Qamar-ud-Din. On the 19th of June, 1881, 
Qamar-ud-Din prosecuted Gaman under 
8. 498 of the Indian Penal Code for having 
enticed away his wife, Musammat Sahib 
Nur Il, This complaint was dismissed and 
Qamar-ud-Din was directed by the Criminal 


Courts to bring a suit for the custody of 
his wife, Musammat Sahib Nur, if he was so` 


advised. Accordingly Qamar-ud. Din brou ght 
a suit for the restitution of conjugal right 
against Musammat Sahib Nur. The suit 
was on the let of July, 1882, decreed by the 
trial Court. Musammat Sahib Nur filed an 
appeal, and onthe Ist of December, 1882, the 
appeal of Musammat Sahib Nur was allowed 
and Qamar-ud-Din's claim was dismissed. 
This order, which was passed by Mr. Miller, 
ig on the record and is exhibited as P-39. 
It may be mentioned here that in her 
axofence Musammat Sahib Nur had set up à 
rce which, she alleged, she had obtained 
her husband Qamar-ud-Din under a 
of divorce, A further appeal was 
efore Mr, A, Perkins the then Oom- 
hr, and the same was dismissed 
th of April, 1883. This judgment 
as Ex. P-3. 
rs that after the termination of 
Gaman and Musammat 












Muzaffar Hussain, 
plaintiff 
No. 3. 


Qalandar, 
plaintit 
No. 2 
Sahid Nur and her children, the pieintiffs, 
out cf his house. On the 23rd of March 
1896. Musammat Sahib Nur on behalf of 
herself and her minor sons, brought a suit 


agaiast Abdul Hamid, the father of Gaman, 
for maintenance, alleging that she 
was the widow , of his deceased son, 


Gaman, and her three sons were his legi- 
timate children. Abdul Hamid in his 
defence pleaded that there had been no 
marriaga between Gaman, his deceased son, 
and Musammat Sahib Nur, that Musammat 
Sahib Nur was not the widow of Gaman and 
the present plaintiffs, her sons,. were not 
his ;egitimate children, and that, therefore, 
none of them was entitled to any mainten- 
ance. The District Judge, Raja Jahan Dad 
Khan, onthe 24th of March, 1897; dismiss- 
ed she plaintiffs’ suit, The judgment is 
very important, as shall appear later on, and 
is marked as aEx. D-4. 

O3 the 7th of August, 1901, Sher Bahadur 
plaintiff No. 1 brought asuit on hisown 
behalf and also as guardian of his minor 
brothers, namely, plaintiffs Nos. 2 and 3, 
for & declaration that the plaintiffs were 
the legitimate children of Gaman by his 
wife, Musammat Sahib Nur Il Abdul 
Hamid, the father of Gaman, was the 
defendant in this suit, This suit was 
dismissed on the 2nd of September, 1901, on 
the zround;that it was barred by res judicata. 
Appeal was preferred but was dismissed on 
the 21st of February, 1901, and an applica- 
tiom for revision to the Chief Court was 
alsz dismissed on the llth of July, 1902 
The present suit was brought bathe mg 
ifs on the 12th of Julv 
already mentioned. 

Ii may be ment 
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suit was contested by the remaining 
defendants, defendants Nos. 1 and 2, sons 


of Fazal Elahi, -admitted the plaintiffs’. 
claim. An argument was based on this 
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destroyed and, therefore, MusammatSahib- > 
‘Nur could not obtain copies of those judg- . 
ments does not deserve any consideration, 
ag itis not the duty of a party to a civil 


admission, -but we shall deal with i£ later - -litigation to produce documentary evidence 
on. * 7 TUR oos —which- -would go against his own interests. 
"The contesting defendante: tothe present.. Besides theimportance of the judgment 
“ar (Ex. D'4) lies in the fact that the District 


suit are defendants Nos. 3 to6. Their pleas 


‚are that no- -fraud was praciised Judge clearly held that Musammat Sahib 
either upon -the.-plaintiffs or upon the Nur had never been. married’ to Gaman, 
‘Court by : Abdul Hamid -that the and that, therefore, the plaintiffs could not 


suit was barred by limitation as wellas by .be his legitimate-children. This decision 
the rule of res judicata, and that no divorce. "has; undoubtedly, the effect of -res judicata 
: between Qamar-ud-Din and. Musammat -and the fact that there had been previous 
Sahib Nur having been' established the litigation resulting in' the judgments 
plaintiffs ^ were, "therefore, -illegitimate .(Exs. P-3 and P-39) cannot be of any 
children of.Gaman and, assuch, were not, help to the plaintiffs merely because it was 
entitled -to any relief. The learned Bub-. heldin. them that the divorce between 
ordinate Judge placed reliance upon the” Qamar-ud-din and Musammat Sahib Nur 
judgment (P. 39) and held that Musam- had been established. These previous 
-mat Sahib Nur had been divorced by judgments were in all probability before 
Qamar-ud-Din and was subsequently marri- the Court and rightly or wrcngly the Dis- 
ed to Gaman, that the plaintifis were the trict Judge gave his judgment Ex. D-4, -> 
legitimate children of Gaman and that This judgment. (Ex.  D-4) was rightly 
Abdul Hamid had been guilty of fraud in accepted in the litigation - of “1901 as res 
that he suppressed importanti evidence judicata. . f - . 
during the conduct of the litigation of -` A further argument was put forward on 
- 1836-97 and the finding of the District Judge behalf of the appellants that a certain deed 
Ex. D-4 .was consequently vitiated. He also of divoree was kept back by Abdul Hamid 
held in favour of the plaintiffs an the ques- and wasmot produced by him in the Court. 
tion of limitation. and res judicata.. The To begin with there is no evidence that . 
lower Appellate Court reversed the findings this document was ever in the - possession . 
of the trial Court on all these points. and of Abdul Hamid. The changes are that 
dismissed the suit. The plaintiffs have this-document was in the possession of 
come up to this Court in second appeal. . | Musammat Sahib Nur who filed itin Court 
- It was argued before us thai the jcdg- when she successfully contested the suit ` 
. ment (P-39) dated .the Ist of December, for restitution of conjugal rights brought by 
1882, and the affirming judgment dated the Qamar-ud-Din,- and according to the 
` 19thof April, 1808, had decided that thadi- -ordinary practice, she must have taken it 
vorce between Qamar-ud-Din and Musammat back from the Court after the determina- . ' 
Sahib Nur had been established and that, tion ofthe litigation. But even assuming 
therefore, the judgment (D.4) dated the fortha sake of argument that this docu- 
94th of March, 1897, which was obtained by ment was, as a matter of fact, in the pos- 
Abdul Hamid by withholding Ex. P 39. session and custody of Abdul Hamid and 
“and Ex. 3 from the District Judge, was 3ull he did not produce it in Court, this cir- 
aud void in that it was secured by the  cumstance cannot be any ground for'hol 
fraudulent suppression of important -evi- ing thatthe decree: obtained by hir 
dence, There is no force whatsoever in this the Courtof RajaJahan Dad Khan (Ex 
contention. In the first place, there is no-. should be set aside. It was also urge 
thing to show that these judgments were not the decree was obtained by the pro 
before: the. learned District Judge, Raja of Qzmarud.Din who gave perjur 
Jahán. Dad Khan. - In the second place, dence on behalf of Abdul Hamid 
. even-assuming for thesake of argument, ant. These points, however, 
‘that the judgments Exs. P-3 and P-39 by numerous aathorities 
“as armatter.of fact, withheld by show that neither the suppression 
-kere was nothing to prevent dence nor the production of fal 
eNur who was herselfa jured evidence can be any g 
rents to produce copies setting aside the judgment whi 
Court. The argu- passed in the case, i 
"had been quent sui forth 


— 
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Counsel for the appellants in support of 
his contention that the judgment-(Hx.-D-4) 
was nulland void because Abdul iHamid 
obtained the judgment in his favour by 
withholding important evidence from tre 
Court and producing perjured evidence in 
his defence relied upon the case..of 
Venkatappa Naick v. Subba Naick=(1) 
which lays down that a suit lies for-setting 
aside a judgment on the ground that—it 
was obtained by the defendant who-com- 
mitteda fraud upon the Court by—sup- 
pressing 
jured evidence on his 
correctness of the judgment was questionéd 
inthe case of Kumarasawmy Chetty-v. 
Kamakshi Ammal (2) and it was not 
accepted as good law in Logadapatti -Chin- 
nayya v. Kotla Ramanna (3). 
Kuarw. Lachmi Narain (4) did not follow 
Vankatappa Naick v. Subba Naick (1), 
Moruful Huq v. Surendra Nath Roy (9) 
dissented from it, Finally the Full Bench 
decision of the Madras High Oourt reported 
as Kadirvelu  Nainar v. 


Naick v. Subba Naick (1), And it may be 
mentioned here that the only question refer- 
red tothe Full Bench was: “Wasthe ques- 
tion of law considered in Venkatappa 
Jaick v. Subba Naick 
case? Thus it cannot be arguéd 
moment that the Full Bench 
K had by some kind of implication 
Pxpressed an opinion contrary to 
in’ Venkatappa Naick v. 

ick (1). 0 
































suit cannot be 


ained by false evidence or by sup- 
of evidence. 


Howladar (7) Sir Lawrence Jenkins 
some of the important 
ish authorities on the subject and-has 
that a prior judgment cannot be upset 
mere general allegation of fraud or 


M. L. J. 59. 
; 23M. L. J.187; 12 M. `L. T. 
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evidence and producing “per- - 
behalf—The | 


Again Janki ' 
Kuppuswami - 


Naicker (6) distinctly overruled Venkatappa , 


(1) rightly decided ' 


elu Nainar v. Kuppuswami” Nai-, 


Howladar v. Ram 


, and it must be shown -how, 


PE 
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. when. where and in what way the fraud was 
committed. In the present case there is - 
no proof of any fraud being practised by 


Abdul: Hemid upon the Court which gave 
the judgment Ex. D-4 in his favour. 


i There'couid beno possible suppressions of 
'evideüce-at all because the previous judg- 


menta (Exe. P-3 and P-39) as’ already 
mentioned were well-known to Musammat 


 Sahik!Nür who was a party to them, and in 


any event ihe case of Kadirvelu Nainar 
v. Kuppuswmi Naicker (6) has laid 
down thelaw. in unambiguous terms, 

Fuithermore, Janki Kuar v. Lachmi 
Narain (4) lays down that the factthat a 
decree inthe previous suit was obtained 
by psrjured and false evidence is not a 
suficient ground which would justify a 
party-to the previous suit in bringing a 
subsequent suit with the object of setting 
aside-the decree in that suit, — — 

Lojad&patti Chinnayya v. Kotla Ram- 
anna-(3)-lays down, among other things, 
that beforé fraud can be a ground for 
vacafing &-decree, it must be a fraud that 
is extrinsic or collateral to everything that 
has keen adjudicated upon but not one that 
has keen ar must be deemed to have been 
dealt with by the Court. 

In 2uropinion, the overwhelming weight 
of aithcrities is in favour of the view 
that she-mere fact that a party has sup- 
pressed important evidence or has relied 
upon perjured evidence in the case and has 
thereby_obiained a decree in his favour 
cann>{-bs-the basis of a- subsequent’ suit 
which can be brought for a declaration that 
the.Erev-cus judgment was null “and void 
and of no legal effect. P o s TF 

Lestly, on thestrength of ground‘No. 11 
of tha: memorandum of appeal filed in this 
Court, it was argued that, because’ defend- 
ants Nos. I and.2 admitted the plaintiffs’ 


'elain, the suit of:the plaintiffs should have 


been decreed pro tanto ‘and reliance was 


-placed-upoa the provisions of O. XII, r.6 


ofthe Codeof Oivil Procedure. That rule, 
however.-refersto an admission of fact 
while-here a pure question of law, namely, 
of res judivata was involved and, therefore, 
the £dmiezion of defendants Nos,1 and 2 can- 
notke ofany avail. Besides, it is not in- 
cum ent upon the Courts in all cases to 
pars a—judgment upon admission. The 
wore_used.in O. X1J,r. 6is the Court ‘may: 
and not the Court ‘shall’. d : -- 
Therefore, the plaintiffs are not entitled 
mavo iheir claim decreed to-the extent of 
asts of defendants Nos, 1 and 2 who 


im alaiomn 


‘e 
D-0 
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In our opinion there is no . foréein the 
appeal and the present suitis barred by 
the ruleofres judicata and the judgment, 
‘dated the 24th of March, 1897, cannot be set 
aside on any ground either cf fraud or 
suppression of evidence or tho production 
of false evidence. These were theonly 
points argued befere us. Ec 
. We accordingly affirm the óecree;of the 
lower Appellate Court and dismiss the 
plaintiffs’ appeal with costs thrcughout. 
A 
R. L. Appeal dismissed. 
TTL i 
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LAHORE HIGH COURT. : 
Suconp CIVIL Appgat No. 2749 or 1927, 
February 29, 1928. : 
. Present:—Mr. Justice Ja- Lal. 
BAGGA SINGH AND OTHBRS—PLAINTIFFS— 
APPELLANTS 
versus 
TIRATH RAM AND ANoTRER-—DSFESDANTS — 
RESPONDENTS. T 
Civil Procedure Code (Act V of 1908), s. 92, objéct 
- of—Suit against alleged trustee af er sanction— 
Defence that third party was trustee—Impleading of 
such person as defendant—Sanction, n-cessity of. 
When a suit is brought against a pe~son as trustee 
after obtaining the requisite sanction under s. 92, Civil 
Procedure Code, and it is alleged in defence that he 
is not the trustee but another persor 1s the trustee, 


such other person’ cannot be impleaded a party to - 


he suit even at the instance of the Court without 
the previous sanction of the Collector under s. 92 


f the Code. [p. 335, col. 1.] heey 
i Becond appeal from a decree o£ the District 


Judge, Ferozepore, dated the- 18th July, 
21. : 

ML J. N. Bhandari, for the Appellants. 
Mr. M. L. Puri, for the Respcndents. 
JUDGMENT.—The appellant, after 

obtaining sanction of the Oollactor under 

s. 92, Civil Procedure Oodé, instituted a 


'&uit against ¿wo men, defendants Nos. 4 and ` pġ 
2, who were alleged to be the trustees of a. 


Gurdawara and against whom certai 
allegations of mismanagement wey 


"Tha nraver was to remove th 
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their place, The defendants pleaded that, 
they were not the real trustees of the 
Gurdawara but were acting on behalf of 
another person Mahant Thakar Das. The 
trial Court thereupen directed that Mahant’ 
Thakar Das be added asa defendant. This 
having been done an objection was raised 
on behelf of Mahant Thakar Das that the 
suit could not preceed as against him: 
without the sanction of the Collector. 
Thereupon the trial Court giving effect to` 
this objection rejected the plaint. This 
order of thetrial Court was affirmed on ap-: 
peal by the District Judge. Consequently 
the pleintiff has presented the second 
appeal. < 


It is contended onhis behalf that, as a 
matter of fact, no sanction was necessary, 
considering that the new defendant was 
added under the orders of the trial Court 
and net at the request of the plaintiff, and 
referónce is made to Parmeshwaram Munpu 
v. Narayanan Namboodri(1), Vithilingam v. 
Ramalingam Pillai (2), Bachal Shah v. 
Juma Shah (2), Kuber Singh v. BachujRam ` 
(4) and finally to Abdul Rahman v. Cassum 
Ebrühim (5) Some of these cases do not 
appear to have any bearing on the present 
ease. In some of them it has been laid 
down ` that if a defendant has been 
added under the orders of the OCouyggii 
suit’ does not in every case fail 
absence of the sanction of the | 
under s. 92, Civil Procedure Code, to, 
instizute the . suit against 8 
fendant, but the principle 
recognized that if the addition o 
fendant alters or enlarges the sco 
suit instituted by the plaintiff th 
not proceed without such sanctions 
connsxion the Counsel for the re 





























a Gass in which the facts were simi 
the ‘present case. There also th 
originally had been instituted ag 
persons who alleged that they were | 
trustees, but that another person w 
'$£rustee and thereupon the latter 


(1) 34:Ind. Cas. 384; 40 M. 11% 
1 M. W- N. 408731 M. L.J, 24 
E (2) 38-Ind. Cás. 133; 6 T 
50. 








116 I, C, 1929 


as a defendant. An objection was thn 
taken by him that the suit could not procecd 
against him without sanction under s. £2. 
The trial Court gave effect to this objecticn 
and dismissed the suit after arriving ab 
the conclusion that the original defendansa 
were not the trustees, but that the addd 
defendant was and that no breach of: trust 
on the part of the latter had been alleged. 
A Division Bench of the Madras High Court 
on second appeal held that under, the cF- 
cumstances mentioned above the suit has 
been rightly dismissed as the original də- 
fendants were found not to be the truste-s 
and no sanction of the Advocate General 
had been obtained to file a suit against tle 
added defendant, the real trustee, and ro 
breach of trust had been alleged as against 
him, : 


The following extract from the judgmeat. 


of. the learned Judges sums up ther 
view on the legal point involved in this 
case: 

“The very object of insisting upon the 
sanction of the Colletor or of the Advocate- 
General being obtained as a preliminary tc a 
guit under s. 92 is to secure that suits are not 
ought against trustees unlessthere isa pri- 
facie case against them of breach of trust 



















eCourt'sinterference intheadministra- 
‘the trust. The objectof this section 
defeated ifit is left open toa plaint fi 
action against a person who is not 
tee and then use it afterwar ls 
so real trustee. The personalisy 
atee and the way in which he is 


g with this view I hold that 
"f the Collector was necessary in 
F in order to enable the plaintiff so 
the suit against Mahant Thakar 


It is, however, to be observed that it has 
not been determined in this case whether or 
not the original defendants Nos, 1 and 2.a-e 
the trustees of the Gurdwara or whethar 
Mahant Thakar Dasis the trustee; the trial 
Court, merely, on the objection of tle 
original defendants has ordered that tLe 
latter should beimpleaded asa defendari. 
The plaintiff's Counsel asserts before mo 
that the allegationof the original defen 1- 
ants that they are not the trustees is fale, 
and states that he is prepared to abide Ly 
the plaint originally filed by him in ease -t 
is held that the suit is not competent again3t 


SANGI 7, SANTU, 


niess circumstances exist which necesri-. ` 


zith the trust are matters of. . 
'asideration in granting sanctien 


335 
the added cefendant without the sanction 


.of the Collector. I consider that there is 
-force in-this contention of the appellant, as 


the suit cannot proceed against the added 
defendant without sanction and, as the 
plaintiff shot willing under the circum: 
stánces >to retain him as a defendant in 
the case, I. consider that he should be 
struck off f-om the list of the defendants 
and thé‘ suit should proceed against the 
original -dsfendants. If the plaintiff ia 
unabls to establish his allegation that they 
are the trustees of the Gurdwara he will 


have tə beaz the consequences that must 


naturally flew from his failure in this re- 
spect. __ 


I aczept this appeal, set aside the order 
of the Cou-ts below . rejecting the plaint 
and direct that the name of Mahant Thakar 
Das bs struck off from the list of the de- 
fendaats amd the suit proceed against the 
original dezendants with due regard to the 
observations made above. Under the cir- 
cumstances I leave the parties to bear their 
own costs in the Court of the District 
Judge-and in this Court. 


RL ' Appeal accepted. 


LAE ORE HIGH COURT. 
MISCELLANEOUS FIRST Oivi, APPEAL 

zd No. 1848 o» 1928. 

- January 10, 1929, 

_. Present :—Mr. Justice Bhide. 
Musammat GANGI—DzrENDANT— 
APPELLANT 

t versus 
SANTU AND OTA&ERS—PELAINTIFFS— 
7 ,., RESPONDENTS. 

Lana Acquisition Act (I of 1894), ss. 3, 18, 81, 82— 
‘Persons anterzsted’, definition of — Reversioner's right 
to borde oLjection— Land. acquired from widow 
governed -by :Justomary Law— ion , 
oe LEA y Ww Protection of rever- 

A reversioger who is entitled to Buccead to^ 
on the-death of a svidow holding a life-estate ee 
‘person. interested’ as defined in s.3 of the Land 
Acquisition £ct and is, therefore, ent?iled to pre- 
Me en-objection under s. 18 ofthe Aet, (p. 336, col. 


“Sections 31 and 32 of the Land Ac uisition A 
are intended by the Legislature ko Domo te 
interests of reversioners when land is taken from 
the possessior ob a person who holds it only ona 


£ 
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-life-estate and ‘a widow holding a' life-estate under 
“the Customary Law is within the purview of these 
‘sections. [ibid.] . 4 ; i 

Sheo Prasad Singh v. Jaleba Kunwar (1), referred. 


. ‘Miscellaneous first appeal from. ar order 

of the District Judge, Gurdaspur, dated the 

27th: March, 1928. ; SOR 

=. Mr: Nanak Chand, for the Appellant. 

"Mr. Amolak Ram Kapur, for the;Respond- 
: i baa 


` ents. i VEL 
 gUDGMENT.-In this case 50i kanals 
and 15 marlas of land held by‘a.widow 
named Musammat Gangi on the usual life- 
estate under the Customary Law, was ac- 
..quired by Government under.the Land 
Acquisition Act and a sum of Rs. 3,&10-2 0 
was payable to her by way . of compensa- 
-tion, Thereversioners of the ; widow pre- 
sented an application .to thé-Collector 
praying that the amount of compensation be 
deposited in some Bank under.8.:32: of the 
‘Land Acquisition Act as the widow had 
only a life-interest in the land. acauired. 
“The Collector referred the matter: to ‘the 
District Judge and the latter officer has ac- 
cepted the application and ordersd the 
amount to be deposited in the Central Oo- 
operative Bank and the interest thereon to 
bë paid:to the widow. From this decision 
Musammat Gangi has preferred an ‘appeal.. 
The points raised by-the learned Counsel 

for the appellant are the following :— 
(1) That the reversioners were .reither 
‘persons interested’ nor parties to theaward 
and had, therefore, no right to present an 


. --——óbjectión under s. 18 of the Land Acquisi- 


tion Act. P A 

(2) That Musammat Gangi had power to 
alienate the land for legal necessity and 
hence the case does not come within the 
scope of ss. 31 and 32 of the Land. Acquisi- 
tion Act, NS ness as 

(3) That when on the acquisition of the 
land a sum of Rs. 3,810-2-0 became:.payable 
to the widow the land must be considered 
to have been converted into mcvable pro- 
‘perty and in the circumstances the rever- 
gioners had no interest therein. - _ 
.. As regards the first point the expzession 


“person interested” is defined in;;8; 3° of : 


the Land Acquisition Act and includes all 
persons claiming an intérest in the.ccmpen- 
sation to be. paid ‘on account of acquisition 
-of land . under that Aet. . This `- defi- 
nition seàáms/to be: wide enough to cover 
“the interest.-of a-reversioner in: the land 
held by ‘a widow on life-estate, when the re- 
versioner _is entitled to-succeed to the land 
on.the death of the widow. -The.zevérsioner 
apparently did not - appear. before tha -Ool 


"aaNar b, BANTU, 


-governed by Qustomary Law in this res- 


‘and, therefore, the reversioners have 


. vides that in such cases the ‘co 
should either be utilised for 


1161.0,1929 . 
-lector at the initial stage but this does not 
make any difference because ib is not ne- 
cessary underthe Act that the ‘person in- 
terested’ should be present before the Col- 
lectur at the time of making an award in- 
order to have a right to present an objec- 
tionunder s. 18. That section specifically 
ji men - . . 

prowides for the case .of objections pre- 
ferred,by persons who are not present or 


. Yepresented before the Collector at. the 


tinié of the making of the award [see cl. - 
(>) of sub-s.20fs.18,) < : 
. The next contention that a widow hold- 
inga. life-estate under the Customary Law 
does not come under the purview of ss. 31 
and’ 32 inasmuch as she has power to 
alienate for necessity does not appear to 
have;any force. These sections apparent- 
ly provide for the case of persons not 
having absolute power to alienate the pro- 
perty acquired. This view has been taken. 
in the case of a widow) governed by - 
Hindu Law in Sheo Prasad Singh v. Jaleba. ` 
Kunwar (1) andI see no point of distinc- 
tion between the estate of a widow govern- 
ed- by Hindu Law and that of a widow, ^ 














"peot.: 
. The last point, namely, that the land; 
now been convertedinto moveable prop 


terest therein was notseriously presse 
seems obvious that ss. 31 and 32 

‘tended by the Legislature to pr 
-interest of reversioners when land 
from the possession of a person 
only oa a life-estate. The Statute 


other Jand or should be invested 


had followed in the present instan 
I, therefore, see no reason -to i 

with the order passed by the learne 

trict Judge and dismiss this appea , 

costs. EN 

R. L | Appeal dismissed. 
(1) 24 A. 189; A. W. N. (1902) 9, 


t 
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MADRAS HIGH COURT. 
OnrMINAL Revision Casu No. 424 or 1928. 
ORIMINAL Revision Patition No, 342 oF 
1928. 
November 27, 1928. 
Present :—Mr. Justice Devadoss and 
- Mr. Justice Waller. 
ELAVARTHI PEDDABBA REDDI— 
ACOUSED—PRETITIONER 
veraus 
IYYALA VARADA REDDI— 
COMPLAINANT—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 499, Exceptions 1 
and 9—Evidence Act (I of 1872), s. 182—4Answers of 
witness, whether entitled to absolute privilege—Com- 
pulsion to answer questions under s. 182, nature of. 

A witnessis not absolutely privileged as regards 
defamatory statements made by him on oath in 
answer to questions putio him by Counsel or Caurt, 
but has only a qualified privilege. [p.338, col. 1.] 

Manjaya v. Sesha Shetti (2), dissented from. 

A witness who answers a question or questions 
put to him by his Counsel without seeking the 
protection of s. 132 of the Evidence Act, is not 
entitled to that protection, though he may claim the 
limited privilege afforded to him by s. 499 of the 
Penal Code. [p. 341, col. 2] 

Whether or not a witness is compelled within 
the meaning of s. 132 of the Evidence Act to 
answer any particular question put to him while in 
ae pea aia is in each case a question of fact. [p. 

, col. 1. 
Queen v. Gopal Doss (7), followed. 
Ganga Sahat v. Emperor (8) and Chatur Singh v. 
mperor (11), dissented from, 
Per Devadoss, J.—The eompulsion contemplated in 
1132, Evidence Act is something more than being 
,into the box and being sworn to give evidence ; 
the compulsion may be expressed or implied. 
9, col. 1.] 
‘her the witness seeks the protection of the 
in à set form of words or not, if the wit- 
made to understand directly or indirectly 
has no option in the matter but to answer 
astions put to him he would bring himself 
oo tos, 132 of the Evidence Act. |p. 
sess who is prosecuted for defamation in 
1 statements made by him on oath beferea 
48 two courses open tohim. He may plead 
of the prosecution the protection given to 
der s 132 of the Evidence Act. If he did 
aim the protection of s. 132 when he gave his 
nce, he can claim the privilege given by the 
mth exception or any other exception tos. 498 of 
the Penal Uode, [ibid.] 






















Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the order framing 
a charge against the petitioner (accused) 
of the Sub-Divisional Magistrate, Chittcor, 
dated the 2¥th March, 1928, in Oalendar 
Oase No. 11 of 1928. 


Messrs. V. L. Ethiraj and A.S. Sivakami- 
natham, for the Petitioner. 

Mr, K.N. Ganapathi, for the Public 
Prosecutor, ffor the Crown. 


22 
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Mr, T. E. Srinivasa Thathachariar, for 
the Gomplainant, 
! ORDER. ) 
Devadoss, J.—The petitioner is being’ 
prosecuted for defamation in respect of 
certgin statements made by him as a wit- 
ness before arbitrators. He has applied 
to tkis Court for quashing the proceedings 


. against him on the ground that no indict- 


ment for defamation would liein respect 
of statements made in answer to questions 
by Counsel. The question for determina- 


‘tion is "Is a witness absolutely privileged 


as regards statements made by him on vath 
in answer so questions by Counsel or Court 
except as to a charge for perjury ?" So 
far as the Criminal Law of this country 
is concerned, defamation is defined in s. 
499 of th» Indian Penal Code. Section 
499 sontains ten exceptions and a person 


' who pleacs privilege has to bring himself 


within one or more of the ten exceptions. 
The first exception and the 9th exception 
afford sufficient protection to a witness; 
in the eas» of the first exception, the im- 
putazion s3ould be true and for the public 
good, and in the case of the ninth excep- 
tion, imputation should be made in good 
faith for she protection of the interest of 
the 2erson making it or of any other 
persen or for publie good. What is claim- 
ed for the petitioner is absolute privilege 
whether the statement be relevant or ir- 
relevant, bona fide or malicious, or false or 
true. In other words, an eleventh exception 
is sought io be added to s. 499 to provide 
for the cass of witnesses. 

The Oriminal Law of India as to de- 
fametion is different in many respecta 
from the 4nglish Law. Under. the Penal 
Oode all libels and slanders are indictable, 
for s. 489 begins thus: “ Whoever by 
words eitber spoken or intended to be 
read. or by signs or by visible representa- 
tione, makes or publishes etc. : RU. 
Under the English Law slander is not, 
indictable exceptin the case of slanderous 
words to Magistrate in the execution of 
his cffice. Only certain cases of libel are 
indictable, such às seditious: libel, blas- 
‘phen:ous l-bel'affeeting the administration 
of jtstice, obscene libel and defamatory 
libel calculated or intended -to provoke a 
breach of the peace or to expose a person -/ 
to pablic hatred, contempt or ridicule or 
to damagshis reputation. In” the Indian 
Criminal Law there is no distinction be 
tween libel and slander. When a Statute. 
like she Penal Code contains: exhaustive 
provisions as tothe law of defamation wa 


e 
va 
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cannot hold that an exception was lefi out 


„and that the Oourt should engraft an ex-. 


ception to the codified law. Tha ‘Fenal 
Code which was drafted by Lord Macaulay 
in the early. thirties and was considered 
by more thanone Law Oommission did 
‘not become law till 1860. When a. Code 
has been ina state of gestation for more 
than 20 years, it should not be lightly con- 
sidered to have omitted anything material. 
The framers of the Indian Penal ,-Oode 


were English lawyers who were familiar 


with the state of the law at the tims in 
England, and if they had wanted to give 
absolute protection to a witness, they would 
have done so in so many words and it is 
bad policy to add to codified law some of 
the provisions of the English Common 
Law on the ground that the codified law 
is silent as to them. The words of a 
Statute should not be departed fram on the 
ground that something was omitied to be 
enacted, In this view i hold that a wit- 
ness has not absolute privilege as regards 
the statements made by him but has only 
a qualified privilege under the nintk ex- 
ception or first exception to s. 499 of the 
Indian Penal Code. In In re ‘Gopal 
Naidu (1) it was held ‘The  Orimi- 
nal Lawof India has been codified ir. the 
Indian Penal Code and the Criminal Pro- 
cedure Code, the former Code deals spe- 
cifically with offences and states what mat- 
_ “ters-will afford an excuse ora defence to 
-a charge of any offence, and the Court is 
not entitled to invoke the Common Law 
. of England in such matters at all’.” 
Reliance is strongly placed by Mr. Ethiraj 
upon Manjayav.S esha Shetti (2) in supportof 
his contention. In that casé it was hed by 
Collins, C. J. and Shephard, J., that a con- 
` viction under s. 500, Indian Penal. Code, 
could not be sustained in respect of a state- 
ment made by a witness under cross- 
examination, The learned Chie? Jrstice 
relied upon Seaman v. Netherclijt (3) and 
Goffin v. Donnelly (4) and Shephard, J., 
relied upon an observation of ths Judicial 
Committee in Baboo Gunesh Dutt Singh v. 
Mugneeram Chowdhry (5) In Seaman v. 


.. (1) 73 Ind, Cas, 343; 46 M. £605; 17 L. W. 592; 44 M. 


1...3..655; 32 M. L. T. 352; (1923) M. W. N.42£:- A. I 
` R. 1923 Mad. 523; 24 Or. L. J. 599. i 
l @) E 4l Weir 586, - 
3) ¢ C. P. D. 53; 46 L. J. O, P. 198; 35 
Tel WIR TNR E 
. (4) (1881) 6 Q. B. D. 307; 50 L.J. Q. B. £05: 
bm iH a W.R, 440; 45 J. P. 439. i id 
5) 11 B. L. R. P. O. 321; 17 W. R, 283;'2 Sath 
QJ. GAT; 3 Sar, P, OJ, IB @, O), A 
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Netherclift (3) Cockburn, C. J., observed: 
"If there is anything as to which the 
authority is overwhelming it is that a wit- 
ness is privileged to the extent of what he 
saysia course ofhisexamination. Neitheris 
that privilege affected by the relevancy or 
irrelevancy of what he says;forthem he 
would be obligedto judge of what is relevant 
orirrelevant, and questions might be, and 
are constantly asked which are not strictly 
relevant to the issue. But that, beyond all 
question, this unqualified privilege extends 
toa witness is established by a long seriés of ' 
cases, the last of which is Dawkins v. Rokeby 
(6), after which to contend to the contrary is 
hopeless. It was there expressly decided 
that the evidence of a witness with refer- 
ence io the enquiry is privileged, notwith- 
standing it may be malicious ; and to ask 
us’ to- decide to the contrary 


ig ‘to ask what is beyond our power." In 


Goffin v. Donnelly (4) the action was in 
respect of the statement made by a wit- 
ness before the Select Committee of the. 
Housa cf Commons, Field and Manisty, 
JJ., held that the principle of Seaman v. 
Netherclift (3) applied to the case, In 
Baboo Gunesh Dutt Singh v. Mugneeram, 
Chowdhry (5) their Lordships observed 
“ Witnesses cannot be sued in a Oivi 



















ed by allthe Oourts of this country 
one based upon principles of 
policy.. The ground of it is this,—t 
concerns the public and the adminis 
of justice that witnesses giving th 
dene» on oath in a Court of Justice 
not have before their eyes the- 
being harassed by suits for damag 
that the only penalty which they s 
incurif they give evidence falsely sho 
an indictment for perjury". Notwiths 
ing the High authorities relied upon by 
learped Chief Justice and Shephard, 
J.,in Manjaya v: Sesha Shetti (2) the ques- 
tion still remains whether the Penal Code 
did not make a departure from the English 
Law. As already stated the Criminal Law 
of defamation is different from the Crini- 
nal Law of England as to libel and slan- 
der and the privilege that is accorded to 
a witness in England on grounds of policy 
is deliberately cut down by the framers of 
the Penal Code to statements made in 
good. faith for the protection of the inter- 

(6) (1876) 7H. L, (744; 45 LJ, Q. B, 8; 33 L.T, 
196; 23 W, R, 931. 
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ests of the person making it or of any otaer 
` person or for public good. With due re- 
spect I decline to follow Manjayav. Setha 
Shetti (2). 

The next branch of the argument is taat 
under thelaw a witness is compelled to 
answer all questions put to him and, 
therefore, the protection given by s. 132 
of the Evidence Actapplies to all state- 
ments made by him in Court. Under she 
English Law of evidence a witness cannot 
be compelled to answer certain kinds of 
questions. Sections 121 to 129 contain ihe 
provisions as to questions which a witress 
cannot be compelled to answer. Sections 
130 to 131 relate to production of dccu- 
ments. Section 132 is: “A witness sinall 


not be excused from answering any ques- 


tion as to any matter relevant to the master 
in issue in any suit or in any Civil or Jri- 
minal - proceeding, upon the ground chat 
the answer to such question will crimirate, 
or may tend directly or indirectly to eri- 
minate, such witness, or that it will expose, 
or tend directly or indirectly to expose, 
such witness toa penalty or forfeiture of 
any kind; Provided that no such ans-ver, 
which a witness 
give, shall subject him to any arresi or 
prosecution, or be proved against him in 


any criminal proceeding, except a oro-. 


secution for giving false evidence by euch 
answer.” The Hugiish Law as to privi ege 
of a witness from being compellec to 
answer certain questions was taken away 
by s. 32 of Act IT of 1855, and the present 
s. 133 of the Evidence Act isa reproduc- 
` tion of that section. In order to evail 
one self ofthe protection given, he must 
bring himself within the proviso ; in o:her 
words, he should be compelled to anc wer 
the questions. The contention of Mr, 
Ethiraj is that the mere fact that withess 
is asked to get into the witness-box and 
is sworn to tell the truth and nothing but 
the truth is tantamount to compuBion 
under s. 133 of the Evidence Act. Sec- 
tion 132 is clear in its terms. Ib says that 
no witness shall be excused from answer- 
ing any question on ihe ground that the 
answer might expose him to Civilor Ori- 
minal proceeding or may tend to his pre- 
judice. The proviso protects him Tom 
arrest or proseeution or proof of the szate- 
ment in criminal proceeding  ag:inst 
him except as to perjury. The compu-sion 
contemplated in-s. 132 is something more 
than being put into the box and Ling 
sworn to give evidence, the compu sion 


may beexpressed or implied, It ic not 
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- and the word 


shall be compellec to. 
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necersary that: the -compulsion must be in 
any set form of words or that the asking 
for protection should be in a particular 
form. If the witnessis made to understand 
that he must answer all questions without 
exception, it would amount to compulsion. 
In all cases it is the question of fact whe- 
ther there was or was not compulsion. 
Whether the witness seeks the protection 
of tke Court ina set form of words or not 
if the witness is made to understand 
directly or indirectly that he has no option 
in the matter but to answer all the ques- 
tions put io him, I conceive he would bring : 
himself within the proviso to s, 132. Iam- 
not prepared to hold that the proviso would ` 
only apply to witnesses who ask in so 
many words the protection of the Oourt 
under s. 132. The words of the proviso - 
shotld be understood in the ordinary sense 
‘compelled’ means forcing 
or insisting upon a witness to answer the 
question, The witness may not know that 
he should apply for protection, but any 
reasonable man ought to know that any 
statement defamatory of another would 
expcse him to a charge of defamation. If. 
he hesitaies to answer and the Court tells . 
him he must answer the question I would 
hole that that hesitation and the direction 
of the Ceurt to the witness to answer would 
bring the witness within the proviso, 


Ir Queen v. Gopal Doss (7) it was held 
by. sbe majority of the Fall Bench, where 
an accused person has made a statement 
on oath voluntarily and without compul- 
sion on the part.of the Court to which the 
statsment is made, such a statement, if 
relevant, may be used against him on his 
tria. on a criminal charge. In that case 
an affidavit and the deposition of the ac- 
cused made in a Small Oause Suitwere 
sought to be putin evidence against the 
accused. Turner, C. J., Innes and Kin- 
dersley, JJ., held that both the affidavit 
and the Geposition were properly admitted. 
Kernan and Muthusami Iyer, JJ., held that 
the affidavit was properly admitted but 
not the deposition. The contention that 
a witness as soon as he is sworn is compell- 
ed by law to answer all questions was put 
forward by Mr. Handley who appeared for 
the priscner. The learned Ohief Justice 
negatived the &ontention and observed at - 
pags 278:*. “If the term 'eompelled' in the 
proviso to s. 132 and ‘compel’ in s. 148 do 
not refer to the Court, butto theobligation 


.(T..3 M. 971; 2 Weir 782 (F. B.). 
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protection if the Court arrives at an errone- 


ous conclusion as towhetherornotthe ques- 


iion is as to a matter which the witnessis 
bound te answer or if he has incautious- 
ly answered an irrelevant question. On 
the other hand, if the term refers to the 
constraint put upon the witness by the 
authority before whom he is examined, he 
is protected whether that authority has 
decided rightly or wrongly that the ques- 
fion is such as the witness is bound to 
answer. If it had been the intention of 
ihe Legislature to protect tha witness 


whenever he was, or believed himself to. 


be, constrained by lawto give an answer 
criminating himself, then this intention 
could clearly have been expressed in very 
much more simple language; and if un- 
learned persons, not assisted by Oounsel, 
are not to be placed in a worse position 
than the persons who are acquainted with the 
law or have the benefit of pro-fessional 


assistance, I can suggest no reason why- 


the protection should not have been ex- 
tended to all answers whether relevant 


or irrelevant, The terms of s. 132, espe-. 


. cially when read with the rest of the 
Act, impelme to the conclusion that pro- 


tection is afforded only to answers to 


which a witness has objected or has been 
constrained by the Court to give.” With 
this ‘observation of the learned Chief 
Justice I respectfully agree .andI would 
-add that the expression “has been con- 
strained by the Court to give" used by 
the learned Chief Justice should be under- 
stood in a liberal sense. The constraint 
need not be inso many words and the 
protection for the witness need not be 
in any particular form o 
words”. : 


Great reliance is placed by Mr. Ethiraj 
upon the recent decision of Mr. Justice 
Walsh, in Ganga Sahai v. Emperor (8). 
In that case the learned Judge held, 
"that a witness in a Civil suit cannot be 
prosecuted for defamation in respect of 
an answer made by him to & question 
asked by the Court", He differed from 
two judgments of his own Couri and 
held that -the word ‘compelled’ means 
the obligation under thelaw to answer ques- 
tions. In that case the question was by the 
Court. When a Court asks a question, it may 
be inferred that the Court insists upon an 


(8) 54 Ind. Cas, 890; 42 A, 257; 18 A, L. J, 113; 
oi . J, 186. , a L. J. 112; 21 
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answer; with due respect that by itself 
would not be sufficient to bring the 
witness within the proviso of s. 132. If 
he hesitates to answer or if he says, “I 
cannos answer, or I won't answer" with- 
out actually asking for protection and if 
the Qourt says, ‘you must answer’, and 
he answers, he is within the exception. 
Where the Court makes a witness under- 
stand thet he has no option but to 
answer, the proviso would apply whether 
the witness asks for protection or not, 
but to hold that the ordinary obligation 
of a witness isto answer all questions 
is to make the proviso meaningless. The 
learned Judge quotes the observation of 
Piggott, J. in Kallu v. Sital (9) but the 
sentence following the extract, whether 
this ba so or not, I think the principle 
laid down in these rulings fully applies 
to the facts of the present case, shows 
how Piggot, J. viewed the matter. In 
Queen-Empress v. Moss (10) Sir John Edge, 
O. J. observed: “In my opinion ‘compelled’ 
in s, 132 of the Indian Evidence Act 
only applies where the Court has compelled 
a witness io answer a question, and not to 
a ease in which the witness has not asked 
to be excused from answering a question, 
but gives his answer without any claim 
io have himself excused. I think that in 

reading s. 132 and considering the word - 
‘compelled’ in the proviso, we must not 
overlock the earlier part of the section, 
which says ‘a witness shall not be ex- 
cused’, In Kallu v. Sital (9) Piggott, J. 
held that ‘compelled’ means compelled by 
the Court. The learned Judge felt the 
difficuliy of the ignorant witnesses not 
being able to claim the protection afford- 
ed by s. 132 and also the diffieulty of 
framing the request so as to satisfy the 
terms of the section and observed, 
“obviously no form of words can be pre- 
scribed in which this claim is to be made, 
and I conceive that cases may arise in. 
which the Courts will be compelled to 
hold that the claim has been made by 
implication, orthat the witness was placed 
under practical compulsion to answer 
certain questions by the mere fact of 
his appearance in the witness-box.” In 
Chatur Singh v. Emperor (11)  Tudball, J. 
held that an answer given by a witness 
in a criminal case on oath toa question 


(9) 43 Ind. Cas. 823; 40 A. 271; 16 A. L. J, 201; 19 
Or. L. J. 231. 

(10) 16 A. 88; A. W. N. (1894) 23. 

(11) 58Ind. Cas, 825; 43 A. 92; 18 A. L, J, 040; 2 U, 
P. L, R. (A.) 835; 21 Or, In J, 825, 
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put to him either by the Court or Ly 
Oounsel on either side, especially wh 
the question is on a point which is r- 
levant to the case, is within the prote- 
tion afforded by s. 132 of the Indian Evi- 
dence Act, 1872, whether or not tie 
witness has objected to the question asksd 
him. He held that he had no dou»t 
whether that the accused persons in tae 
present cass were compelled within tae 
meaning ofthe law to answer the ques- 


tion put tothem when they entered tae- 


witness-box. With due respect, I am wn- 
able to agree either with the reasoning or 
with the conclusion of the two learned 
Judges, Walsh, J.,and Tudball,J.,in Garga 
Sahai v. Emperor (3) and Chatur Singh v. 
Emperor (11). As observed by Turner, 
O.J.ifthe interpretation of these two 
learned Judges is correct the proviso to s. 
132 may as well be omitted. In Bai Shanta 
v. Umrao Amir Malek (12) it was held by 
the Full Bench of the Bombay High Ooart 
"Relevant statement made by a witness on 
oath or solemn affirmation in a judicial pro- 
ceeding cannot be held to be protected by 
the proviso to 8. 132 of the Indian Evidence 
Act, in cases where the witness has not ob- 
jected to answering the question put to 
him". In Tiruvengada Mudali v. Tripuva- 
sundari Ammal (13) it washeld that defa- 
matory statements in complaints to Magis- 
tratesare not absolutely privileged. The 
cases in Anwar-uddin v. Fathim Bai 
Abidin (13) and McDonnell v. Emperor (15) 
are cases of Advocates and need not be con- 
sidered as the pointis not before us. In 
Emperor v. Bamnarsi (16) it was held: 
"Whether or not a witness is ‘compelled’ 
within the meaning of s. 132 of the Indian 
Evidence Act, to answer any  particclar 
. question put to him while in the witness- 
box is in each ease a question of fact." 

It is strongly urged that on grounds of 
public policy a witness should be free to 
answer questions put to him in examima- 
tion or in cross-examination or by the 
Court. The expression ‘pubiic policy is 


(12) 93 Ind, Oas. 151; 50 B. 162; 28 Bom. L. R. 7; A. 
I. H. 1926 Bom. 141; 27 Cr. L. J. 423. - 

(13) 96 Ind. Cas. 978; 49 M. 728; 51M. L. J. 112; 
(1926) M. W. N. 606; 27 Cr. L..J-10260; A.I. R. .996 
Mad. 906; 25 L. W. 207 (F, B). 

(14) 100 Ind. Cas.537; 52 M. L. J. 269; 25 L W. 
295; (1927) M. W. N. 164; 38 M. L.. T. 130; 28 Or. 
L. J. 318; A. I. R. 1927 Mad. 379; 50 M. 667. 

(15) 92 Ind. Cas. 737; 3 R. 524; A.I. R. 1925 Rang. 
345; 4 Bur. L. J. 147; 27 Cr. L. J. 321. 

(16) 77 Ind. Cas. 823; 46 A. 254; 22 A. L.J. 144; 
2 td L. J. 477; A. I, R. 1924. ALl. 381; L. R, 5 A. 

T. 
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not czpable of any accurate definition. It 
is as much public policy to protecta wit- 
ness from harassment as much as it 
is to protecithe character and reputation 
ofa party ora person not connected with 
the matter before the Court. Itisa mat- 
ter of common experience that parties and 
witnesses attack the character and reputa- 
tion o£ the relations of the -opposite-party 
malic.ously; unfounded allegations are 
made recklessly with a view to injure 
such persons, and it is within my experi- 
ence that many persons avoid going to 
the Court for fear of being exposed to 
unfounded imputations and salanderous 
remarks. In a petty case of assault the 
Advozate for the accused may be instruct- 
ed to put the most obnOxious and slander- 
ous questions tothe complainant or to his 
witness affecting the character and reputa- 


„tion cf the female members of his family. 


Is it in the interests of publie policy to 
expore innocent persons like the com- 
plainant’s relationstothe imputation con- 
tained in the question by reason of the 
protection that the law is supposed 
to give to the accused in defending him- 
self? Anything which is bona fide and 
whic, would protect his interest, in 
other words, which would bring him 
within exception nine to s.499 is privileged. 
But to allow a witness to make the 
most unfounded insinuation or allegation 
against any person without restraint is 
certainly opposed to public policy. The ad- 
ministration of justice, in my opinion, would 
not suffer by limiting the. privilege to that 
contained in the exceptions to s. 49J of the 
Indian Penal Code. A witness who is 
prosecuted for defamation in respect of 
statement made by him on oath before a 
Court has two courses, open to him, 
He may plead in bar of the prosecution 
the protection given to him unders. 132 
of tae Evidence Act. If he did not claim 
the protection of s. 132 when he gave 
his evidence he can claim the privilege 
given by the ninth exception or any other 
exception to 8. 499 of the Indian Penal 
Code. Ihold that the petitioner has not 
the absolute privilege claimed by him 
but has only a qualified privilege given 
by the exceptions tos. 499 of the Penal 
Code. i i 

The petition is dismissed. ; l 

Waller, J.—This petition raises the 
question whether statements made by a 
witness are entitled to absolute or only 
to cualified privilege. The petitioner was 
exanined asa witness before arbitrators 


1042 
In ‘the .course of his evidence he made 
certain statements regarding the respond- 
‘ent on: which the respondent charged him 
‘with criminal defamation. Mr. Ethiraj 
asks us to quash the proceedings on the 
ground that the statements are entitled to 
‘absolute privilege. He relies on the deci- 
sion in Manjaya v. Sesha Shetti (2) but 
that decision is based on the Ccmmon 
Law of England and more recent decisions 
‘of this Court have held that, in matters 
of this kind we mustlook to the Statu- 
tory Law of India and not to the Ocmmon 
Law of England for guidance. I must, 
therefore, hold that we are in no way 
bound by it. : i 

Mr. Bthiraj falls back on s. 132, 
Evidence Act, which, he contends, affords 
absolute protection to a witness who has 
answered a relevant question. This con- 
tention was considered and rejactec bya 
Ful Bench of this Court in 
Queen v. Gopal Doss (T). The majortiy of 
the Bench held that “if a witnese does 
not desire to have his answers used 
against him on a subsequent criminal 
charge, he must object to answer, 
although he may know beforehanc that 
such objection, if the answer is relevant, 
is perfectly futile, so far as kis cuty to 
answeris concerned,and mustbe overruled.” 
Mr. Ethiraj asks us to say that the majori- 
ty of the Judges based their ruling cn the 
English Law and to concur in the opinion 
of the minority, It seems to mə perfectly 
clear that their ruling was based an the 
construction of the language of ths see- 
tion and on nothing else. With great 
respect, I do not see how the language 
could have been construed otherwise. 
Had it been the intention cf the 
Legislature to refer to a general obligation 
of law and not to specific compulsien by 
a Court, the section would have been very 
differently worded. Worded as it is, it 
seems to requirea request by the witness 
to be excused from answering and com- 
puleion by the Court on him to aaswer. 
This ruling was followed by Piggott, J. 
: in Kallu v. Sital (9) and also in Queen- 
Empress v. Moss (10), Walsh, J in Ganga 


Shai v. Emperor (8) did not consider 
. Gopal Das'scase (7) at all. As regards 
Moss's caes (10) he theughi thet the 


ruling was obiter. Some remarks made 
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hold that the witness was placed under 
practical compulsion to answer certain 
questions by the mere fact of his ap- 
peerance in the witness-box." But that 
seems dangerously near the theory of a 
generel obligation of law which the 
Madras decision—and Piggott, J. was fol- 
lowing it— expressly repudiated. In any ` 
event what Walsh, J. decided was that a 
witness who was questioned by the 
Court itself was bound to answer and 
. was, therefore, protected. When such a 
case arises here it will be time to decide 
whether his view iscorrect. In Chatur 
Singh v. Emperor (11). Tudball, J., held 
thai answers given by witnesses on rele- ` 
‘vart points to the Court or to Counsel 
on seither side were protected by s. 132 
of the Evidence Act. He relied ina fact, 
onthe theory of a general obligation of 
law, which was rejected by the Madras Full 
Beneh and in Queen-Empress v. Moss (10) 
anc Kallu Sital (9). In the most recent 
Allahabad case Emperor v. Banarsi (16) 
Walsh and Ryves, JJ., held that the ques- 
tion whether a witness was ‘compelled to 
answer a particular question was, in each 
case one of fact. In Bai Shanta v, Umrao 
Amir Malek (12) a Full Banch of the 
Bombay High Court took the same view 
of s. 132 as was taken by the Fall Bench 
in Queen v. Gopal Dass (7), 

Following the ruling in Queen v. 
Gopal Doss (7)I must find that, in this 
case, the petitioner who answered a ques- 
tion or questions put to him by his 
Counsel without seeking the protection 
of £. 152 of the Evidence Act is not entitl- 
ei to that protection. All that he is 
entitled to is the limited privileges afforded 
to him by s. 499 of the Indian Penal Code. 
He must prove that he made the imputa- 
tions against the respondent in good faith 
for the protection of his own or some other . 
person's interests. I agree-that the peti- 

7 tion should be dismissed. a 

V. N. V. Petition dismissed. 


incidentally by Piggott, J. in Kallu v. Sital ` 


(9) he quoted with approval in whieh 
that learned Judge observed that he 
could “conceive that cases might arise in 
which the Courts will be compelisd to 
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MADRAS HIGH COURT. 
FULL BENCH. 
< APPEALS AGAINST OapErs Nos. 78,155 AND 
403 oF 1926. 
February 19, 1929. 
Present :— Justice Sir O. V. Kumaraswami 
Sastriar, KT., Mr. Justice Ramesam and 
- Mr. Justice Reilly. 
In ÅPPEAL AGAINST ORDER No. 78 or 1926 
IMMIDISETTI DHANARAJU AND 
ANOTHER —J UDG MENT-DEBTORS AND 
CouNTER- PETITIONERS—APPELLANTS 
versus 

MOTILAL DAGA, TRADING UNDER THE 

NAME AND Style or BALAKRISHNADAS 
-MOTILAL AND ANOTHER—DEOREE HOLDERE— 

PETITIONEsS—RESPONDENTS. 

Letters Patent (Mad), cl. 15—Civil Procedure Ode 
(Act V of 1908), s. 98 as amended by Act XVIIL of 
1928—Moffussil appeal to High Court—Differenc- of 
opinion between Judges equally—Cl. 86 of Leters 
Patent, whether applicable. 

The procedure to be adopted by the High Ccurt 
in case ofan equal division of opinion between-the 
Judges of the High Court in appeals under Code 
of Oivil] Procedure is governed by cl. 36 of the 
Letters Patent and not by s. 98 ofthe Code of Civil 
Procedure. (p.357, col. 2; p. 360, col. 2.] 

-Appeal against an order of the Ocart 
of the Subordinate Judge, Cocanada, dazed 
the 16th November, 1925, and made in E. P, 
No. 102 of 1925, in O. S. No. 67 of 1922. 

These appeals came on for hearing before 
their Lordships Sir William Philips 
and Thiruvenkatachariar, JJ, who delivered 
the following 

JUDGMENT. 

Phillips, J.—The appellants in these 
appeals were partners ina firm with three 
others. During the pendency of that psrt- 
nership they borrowed money from thelst 
respondent hypothecating their share in 
the partnership profits. After the appel- 
lants had filed a suit for the recover; of 
their share in the partnership profits she 
lst respondent filed a suit to recover his 
loan and obtained a decree. That decree 
has been held tobe a money-decree end 
that adjudication is binding on the rar- 
ties here, After the petitioners had >b- 
tained a preliminary-decree in their part- 
nership suit the lst respondent prayed-for 
the execution of his money-decree hy the 
attachment and sale of the one fovrth 
share of the appellantain the partnerehip 
and of the decree obtained by them in the 
partnership suit O. S. No. 9 of 1922. 3b- 
jections were taken by the petitionere to 
the attachment and to the subsequent uale 
which were disallowed and the sale pro- 
ceeded with. They then filed an objection 
to the sale and asked that it should beget 
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aside. The 3rd respondent in C. M. A. No. 
403 of 1928 is the auction-purchaser at 
that sale. These three appeals, therefore, 
relate practically to the same subject- 
matter, namely, the validity of thesale in 


execution. 


Appeal No. 78 of 1926 being against the 
attackment only is not now pressed as 
being useless, The other two appeals have 
been argued. 

The main point at issueis whether the 
prelininarz decree in O. S. No. 9 of 1922 
was a decr2e that can be sold in exe- 
cution of another decree. Before the 
Subordinate Judge the respondents con- 
tended thst in execution sale the decree in 
O. S. No. & of 1922 was not sold but only 
the right, titleand interest of the judgment- 
debtcrs in the partnership. This conten- 
tion has keen upheld by the Subordinate 
Judge but in this Oourt Mr. Krishnaswami 
Ayyengar for the third respondent is not 
prepared to adopt the same contention but 
arguas that what he has purchased is what 
is ccntained in the sale certificate. Un- 
douktedly his contention isright and we 
-have to see what was actually sold. The 


. first respcndent applied for the sale of the 


decree and although the earliest order of 
the Subordinate Judge did not specifically 
direct attachmentand sale of the decree 
yet nis last order, dated 16th November, 
1925, was “ Attachment warrant for one- 
fourth share of judgment-debtors as pray- 
ed for." This might be deemed to include 
attachment ofthe decree as well and in 
the schedule of the sale certificate we find 
that the property sold was the right to 
one-iourth share held by defendants Nos. 
land 2 in the firm and the right, title and 
interest a»quired by defendants Nos. 1 
and 2 uncer the preliminary decree which 
they obta.ned in O. 8. No. 9 of 1922. 
When tha; order was passed the right, title 
and interest of the present petitioners had 
merged im the preliminary decree and the 
only way of enforcing the right was: by 
'execition of that decree or rather by 
asking fo-an account and obtaining their 
shara through Court. In this view it cer- 
tainly appears to be the fact that the pre- 
liminary decree was sold in execution. 
The contention of the appellants in the 
first place isthat the preliminary decree 
in C. S. No. 95£ 1922 isa decree for the 
payment of money within the meaning of, 
O. XXI, r. 53, Civil Procedure Code, They 
also contend that even ifit is not sucha 
decrse it is not saleable in execution by 
reascn of r. 178, formerly r. 184 of the Civil 
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. Rules of Practice prescribed by this Court. 
Thirdly, they argue that if it ba held that 
the decree was not sold, the right, title and 
interest of the appellants after the passing 
of that decree cannot be separated from the 
decree, 

The first contention is the most import- 
ant. The rightof a partner on the dis- 

-Solution of partnership is to have the as- 
sets of the partnership sold and the proper 
share of the proceeds paid to him. The 
preliminary decree declares that the appel- 

-lants are entitled to one-fourth of the pro- 
fits in the partnership and directs that ac- 
counts betaken .in order to ascsrtzin the 
amount of that share. Issucha decree a 
decree for payment of money? Undoubt- 
edly under that decree the petitioners are 
entitled to paymént of money and it is 
only on such payment that that decree 
will be satisfied. It has consistently 
been held that a decree for unascer- 
tained mesne profits is a decree for 
money, vide Sharoda  Moyee Bwurmonee 
v. Wooma  Moyee  Burmonee (i) and 
Ramaswami Aiyar v. Rama Aiyar (2). In 
Viraraghava Ayyangar v. Varada Ayyangar 
(3) it was held that the holder af a decree 
for. unascertained mesne profits was en- 
titled to rateable distribution in execution. 
This, in effect, holds not only thet the de- 
cree is a decree for money but is also an 
executable decree even before the mesne 
profits have been ascertained. Under O. 
XXI, r. 42 “ Where a decree directs-an en- 
-quiry asto rent or mesne profits cr any 
other matter, the property of the judgment- 
debtormay, beforethe amount duefrom him 

- -has been ascertained, be attached, asin the 
case of an ordinary decree for the payment 

-of money." It being held that a decree 
directing an enquiry as to mesne profits is 
in the nature of a money-decree, it would 
appear that a decree directing the iaking 
of partnership accounts which involves 
the payment in money of the partner's 
share would also be a decree for the pay- 
ment of money. In Rahimbhoy Habibbhoy 
v. Turner (4) it was held by the Privy 
Council that a preliminary deeree in a 
partnership suit was a final order appeal- 
able under the Civil Procedure Cade of 
1882. The order under that Code ie equi- 
valent to the preliminary decree under Act 
V of 1908, The reason of that decision is, 

‘that the whole matters in dispute between 

(1) 8 W. R. 9. 
(2) 2 M. L. J. 288. 

(3) 5 M. 123. 

- (4) 18 B. 155; 18 I. A. 6; 5 Sar, P. C. J, 629 (P. O). 
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-the parties had been decided and what was 
left to be done was merely a matter of 
administration: Undoubtedly, disputes 
might arise in the taking of accounts 
but such disputes do not form the 
subject-matter of the partnership suit 
and must be deemed to be entirely new 
matters which may or may not arise 
on the taking of accounts. The pre- 
liminary decree finally adjudicates the 
tights of the parties and all that remains 
to be done is a determination of the amount 
of money which will be payable. It is 
quite possible that the decree-holder may 
be found liable tothe partnership ‘on the 
taking of accounts rather than: being en- 
titled to a sum of money, but this can hard- 
‘ly affeet the question as even in the cage’ 
of- mesne profits it is quite possible that 
the profits, when ascertained, may be 
found to benil In these circumstances, 


it appears to me that the preliminary 


decree isa decree for the payment of money 
within the meaning of O. XXI, r. 53, Civil 
Procedure Code. If that is so, the procedure 
prescribed in that rule should have been 
adopted and instead of attaching and sell- 
ing the decree the decree-holder should 
have applied underr.53. The suggestion 
that ths decree cannot be executed by en- 
forcing immediate payment ,of money is 
unimportant, forr. 53 (3) lays down that 
the decree-holder “ shall be deemed to be 
the representative ofthe holder of the at- 
tached decree and to be entitled to execute 
such attached decree in any manner law- 
ful for the holder thereof.” The mode of 
execution in this case is; by means of an 
applieation for the taking of accounts and 
for the ascertainment of the amount due 
under the decree. It was at first contend- 
ed that even if this decree was a money- 
decree it might besold instead of being 
attached in the manner prescribed by r. 53. 
The only authority that can be quoted in 
favour of this contention isthe dictum of . 
a single Judge in Subbaraya Rowther 
Minda Nainar v. Kuppusamy Aiyangar (5) 
‘and in: view of the consensus of opinion in 


.Bll the Courts that a money-decree can- 


not be sold in execution, Mr. Krishnaswami 
Ayyangar rightly gave up this contention. 
The lowar Court's order directing the eale 
of the decree and its subsequent sale are 
illegal and should be set aside. 


Very long arguments have been address- 
ed tous onthe other two points, namely, 
on the question whether, even if the pre- 


(5) 1 Ind, Cas. 535; 34 M. 442; 5 M. L, T. 278, 
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liminary decree is nota decree for pay- 
men’ of money, its sale was illegal In the 
view I take on the first point, it is un- 
necessary to discuss the others. I would, 
however, remark that the lower Court was 
wrong in refusing to take evidence on ihe 
appellants’ allegation that the sale was 
brought about in pursuance of a conspiracy 
between the decree-holder, their jcdgment- 
debtors under the partnership decree and 
the auction-purchaser, who is the brother- 
in-law of one of those judgment-dehtors. 
- It was not until the appellants fled their 
suit against their .partners that the first 
respondent brought his suit ageinst the 
appellants and although the appel_ante had 
obtained a preliminary decree whish would 
undoubtedly enure to the benefit of the 
first respondent when it became merged 
in a final decree; yet the first respondent 
hurriedly brought to sale the preliminary 
decree when the amount that wae recover- 


able under it was to the ordinary bidder. 


a pure matter of speculation. It is difü- 
cult to believe that the 3rd respordent 
would have bid Rs. 9,500 for tke appel- 
lants’ share of profits unless he had very 
good information from his relatons that 
that share would realize more than 
Rs. 9,500. It is also significant that 
the respondents obtained star of the 
decree in O. S. No. 9 of 1922, or payment 
of security.of Rs, 15,000 and it was during 
that stay that the decree was so.dand the 
present proceedings took place. These cir- 
cumstanees are prima facie evicenceof a 
conspiracy and the Subordinete Judge 
should have allowed the parties an cppor- 
tunity to prove or rebut their case in the 
view that he took that the sale vas other- 
wise a valid one. 


I would, therefore, allow O. M. 
As. Nos. 155 and 403 of 1826, 
but as my learned brother is of a different 
opinion his order dismissing tke two ap- 

speals with costs must prevail. The third 
appeal not being pressed is dism_ssed. 


Tipruvenkata Achariyar. J.—This 


appeal (O. M. A. No. 403 of 196), is pre-. 


ferred by the judgment-deb ors in O. 
8. No, 67 of 1922, Subordina-e Judge's 
Court of Cocanada, against an crder of the 
said Court refusing to set aside a sale of 
property heldin execution of she decree 
passed against them in the saic suit. Re- 
spondents Nos. 1 and 2 are th: plaintiffs 
and the decree-holders on whce epplica- 
tion the sale was made. The 3-d respond- 
“ent is the auction-purchaser at t3e seid sale, 
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The main ground urged on behalf of the 
appallants is that the property sold is a 
decree fcr money which was passed in 
favour of the appellants in O. S. No. 9 of 
1922, in the Subordinate Judge's Court 
of Cocansda, and that though such a decree 
can be ettached in execution of another 
decree, thesale of the decree is prohibited 
by r. 93 (1) of-O. XXI, the attaching 
decree-holder's right being only to execute 
the attached decree. The appellants con- 
tend thai the sale of the décree is void as 
it contravenes the provision aforesaid. 
They fursher contend that even if the decree 
attached and sold is not a decree for 
money, the sale isnevertheless invalid as 
it contravenes r. 184, now r. 178 of the Civil 
Rules of Practice which says that “no 
decree shall be ordered to be sold in execu- 
tion of snother decree”, 


The raspondents, on the other hand, con- 
tend thet what was sold was the interest 
of the appellants in a partnership of which 
they were members and the right which 
they (appellants) obtained under the pre- 
liminary decree in O. S. No. 9 of 1922, which 
was brcught by them for the dissolution of 
the parsnership and taking the necessary 
accounts; that the preliminary, decree 
oparated only to define the extent-of the ap- 
pellants' rights inthe firm and directed 
tha usual partnership accounts to be taken: 
that such a decree is not a decree for the 
payment of money within the meaning of 
r. 93 02 O, XXL If it was not such a 
decree the sale of it does not contravene ' 
r. 53 or any ofthe provisions of the Civil 
Procedure Oode and it is, therefore, valid, 
As regards r. 184 of the Civil Rules of 
Practica their contention is that if it is to 
be, construed as prohibiting the sale of 
dscreee other than those referred to in 
sub-r. Lofr. 53 the rule is ultra vires 
to that extent. They also contend 
that under ithe terms of the decree 
obtained by respondents Nos. 1 ‘and 2. 
agains; the appellants the sale of the in- 
terest >f the appellants in the partnership 
is valid irrespective of the question whe- 
ther the preliminary decree is saleable. 
The sale of the appellants’ interests in the 
partnership, itis contended, results in a 
Gevolution of their interest in favour of the 
purchaser during the pendency of the suit 
es nofinal decree has yet bgen passed in 
the stit and that in virtue of such devolu- 
tion of interest, the purchaser is entitled 
to step into the shoesof the appellants 
and continue the suit under r, 10 of Q. 
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"XXII, for obtaining a final and executable 
decree. i 

To appreciate the contentions thns raised 
by both parties, the material facts have 
to bô referred to. The appellaats were 
carrying on a business in fire-wood in part- 
nership with some others. To centribute 
- their share of the capital and of the work- 
ing expenses for that business shey bor- 
‘rowed from respondents Nos.l aad 2 var- 
ious sums of money. When pressed to 
re-pay those amounts, they executed a 
mortgage in favour of the respondents on 
llth February, 1921, of their interests in 
the partnership. Original Suit No.67 of 
11922 was brought by the respondents Nos. 
.l and 2to enforce that mortgage and in 
thatsuit they impleaded not only their 
debtors (the appellants) but also tue -other 
partners in the firm. On the 28th Octo- 
ber, 1922, a decree was passed in their 
favour against the appellants: wao were 
defendants Nos. land 2 in the suit and 
who remained ex parte, the other partners 
being, exonerated. The decree wasin the 
form appropriate to a suit to erforce a 
mortgage of immoveable . property. It 
‘declared the amount due on the mortgage 
to the plaintiffs, gave time to tha mort- 
gagors for payment till the 28th Decem- 
ber, 1)22, and further directed thas if pay- 
ment was not made on or before -he said: 
date, the mortgaged property or € suffici- 
. ent part thereof including the interests of 
defendants Nos. Land 2 in O.8. Ho. 9 of 
1922, on the file of the Court be scld and 
that the net proceeds of the sale be ap- 
plied in payment of what is declared to be 
due to the plaintiff as aforesaid, together 
-with subsequent interest and cos.s, and 
that if the net proceeds are not suficient 
-to pay such amounts and subsequens inter- 
est and costs in. full, the plaint=ffs are 
atliberty to apply for a personal decree 


for the balance. The decree-holders (lst - 


and 2nd respondents) treating the decree 
as one passed under O. XXXIV, Civil 
Procedure Code, aszon the face of it 
it appeared to be, applied for a final 
decree. . That appliction was opposed ‘by the 
judgment-debtors (appellants) onthe zround 
that the mortgaged property was mcveable 
property. The objection was upheld by 
the Subordinate Judge who, himsdf had 
passed the decree. He held in his or- 
der, dated 21th September, 1923, that ^as;the 
property mortgaged was moveable property 
no finaldecree can be passed nor is one 
` necessary and that the plaintiffs have got to 
"apply for an attachment of the righ:.". It 
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is obvious that the right here referred to is 
the intezest of the judgment-debtors in the 
partnership which was the property which 
they hac mortgaged to the plaintiffs. O. 8. 
No. 9 of 1922 which is referred in cl.2 of 
the decree is a suit which was institated by 
the appe-lants for the winding up of the 
said partnership and taking the necessary 
accounts That suit though instituted prior 
to O. 8. No. 67 of 1922 had not come on for 
trial either when the decree in O. S. No. 67 
of 1922 was passed or the order holding that 
no finaldecree was necessary was passed. 
On the 2nd May, 1924, a preliminary decree 
in the partnership suit was passed declar- 
ing who the partners were and the extent of 
plaintiffs (appellants’) interest in the part- 
nership and also directing the appointment 
of a Commissioner for taking the necessary 
accounts. The appellants were also award- 
ed two-thirds of the costs incurred by them, 

Agains; that decree appeals. were preferr- 
ed to this Court (A. S. Nos, 286 of 1924 and 
17 of 1926) by some of the defendants there- 
in the plaintiffs being impleaded as respon- 
dents in both. During the pendency of 
those appeals, the respondents Nos. 1 and 2 
applied on 3rd September, 1925, for the exe- 
cution of ;heir decree in O. S. No. 67 of 1922 
against their judgment-debtors (the appel- 
lants). In their application they prayed for 
the issue cf notice to defendants Nos. 1 and 2 
under O. XXI, r. 22, that a sale be held of 
the one-fourth share of the defendants 
Nos. 1 end 2 in the properties men- 
tioned in the schedule, i.e, the in- 


terest of the judgment-debtors in the 


partnership and that the decree obtained 
by the deZendants in O. S. No. 9 of 1922 
may be attached by means of a pro- 
hibitory order under r. 53, O. XXI, that the 
same may be sold and the amount paid to 
the petitioner. The appellants objected: to 
the execution of the decree on the grounds 
(1) that.the decree was not an executable . 


decree and was merely a declaratory decrees——~ 


and (2) that the prayer for the sale of the 
decree cannot be granted as the sale is pro- 
hibited by v. 53 of O. XXI. The Subordinate 
Judge overruled the objections and ordered 
the sale. as prayed for. The sale was held 
on the 26tE February, 1926, and the proper- 
ty sold was purchased by the 3rd respond- 
ent for Rs. 9,500. The sale was also con- 
firmed by the Court on 6th March, 1926,and 
a sale certiicate was issued to the purchas- 
er in which the property sold is described 
asfollows:— -> 

The rigat to one-fourth share held 
by defendents Nos. 1 and 2 in the 
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firm in the name and style wheraof 
the defendants herein have ben 
carrying on business at Cocanada in r38- 
pect of fire- wood purchased by them in he 
Government forests situate in Coringa, 
Kandikuppa and other villages and -he 
right, title and interest acquired by defend- 
ants Nos. land 2 under the preliminary 
decree which they obtained in O. S. N». 8 
of 19220n the file of this Court brought 
by them against defendants Nos 3, 
4 and 5 in respect of the basi- 
ness of that firm and which through: 
prohibitory order has been brought to at- 
tachment for the amount due under the 
decree in this suit, and their shares in the 
firm have been sold for Rs. 9,500 towcrds 
the amount due under the decree in ;his 
guit. . 

Out of the purchase money the decree- 
holders were fully paid the amount du» to 
them under the decree. The contentons 
of both parties with reference to the sale 
have already been stated. lt cannot be 
and is not disputed that a partrer's 
interest in a partnership is saleable 
property within the meaning ofe. 60 
‘of the Oivil Procedure. Code and may 
be attached and sold in execution 5f a 
decree obtained against the  par;ner. 
by his creditor. See Parvathesam 
v. Bapanna, (6) and Jagat Chunder 
Roy v. Iswar Chundar Roy (7). In both 
those cases reliance is placed apon 
the following observations of their Lordships 
of the Privy Council in Deendyal Lai v. 
Jagdeep Narain Singh (8) in which the 3ues- 
tion arose as tothe rights of an execution 
creditor and of a purchaser at an execation 
sale in regard to the interest of an uncivid- 
ed co-parcener in a Hindu family. Their 
Lordships in holding that such interest was 
liable to be attached and sold observed as 
follows :— 

“Tt is sufficient to instance the seizur» and 
sale of a share in a trading partnership at 
the suit of a separate creditor of one a. the 
partners. The partner could not have 
himself sold his share so as to introdice a 
stranger into the firm without the csent 
of his co-partners; but the purchaser ct the 
execution sale acquires the interest sold, 
with the right to havea partnersh-p ac- 
counts taken in order to ascertain and 
realize its value." If necessary the pu-chas- 
er has aright to institute a suit for that 


(6) 13 M.447. . 

7) 20 ©. 693. 

(8) 4 L. A. 247; 1 C. L. R. 49; 3 O. 198; 3 Sar. 2. O.J. 
150; 3 Suth. P. C. J. 468 (P. O). i 
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purpese against the partners of the firm. 
The -ight of the judgment-croditor of a 
partrer to execute the decree against the 
interast of the partner in the firm is now 
provided zor in r. 49 of O. XXI. Under 
gub-z. 2of shat rule (to quote only so much 
of it a3 is relevant to the present ease): 
“The Court may, on the application of the 
holdar of & decree against a partner, make 
ano-dercaarging the interest of such 
partaer in the partnership property and 
profs with payment of the amount due 
under the decree, and may, by the same or 
a su sequent order...make an order for the 
sale of such interest or other orders as 
migat have been directed or made 
iif. a charge had been made in 
favour of the decree-holder by such 
partner" Sub-r. 4 provides} that “every 
app icatim for an order under sub-r. 
9 stall be served on the judgment-debtor 
and on his partners.” Turning to the dec- 
ree passed in the present case it will be seen 
that the suit itself is treated as one to en- 
force a mortgage and the decree charges the 
mortgaged property with the payments of 
the amount due tothe mortgagees (plaintiffs); 
ana if cefault is made in the payment of 
the mortgage money, the morgaged property 
is to be suld. This decree with thé direc- 
tiors as 30 the.sale of the interest of the 
mo-tgagcrs in the partnership had been 
passed leng before the preliminary decree 
in the partnership suit was passed. Bat as 
tha& sui; was pending at the date of the 
decree ir this suit, the mortgaged property 
waa also referred to as the interests of the de- 
encanta Nos. 1 and 2 in that suit. The effect 
of .he further order declaring that no final 
decree ie necessary in the suit cannot have 
the effec of wiping out the provisions of 
the decree as to the sale- of the mortgaged 
preperty expressly ordered by the decree 
itezlf. I may here observe that hy potheca- 
tion of moveablesis here recognized as a 


va id security. As between the parties to 


the transaction (as in the present case) the 
security is enforceable by a suit brought 
for the sale of the hypotheca, whatever 
equities may have to be recognized in par- 
ticular cases in favour of bona fide purchas- 
ers of tne property without notice of the 
hypothezation. No appeal having been 
preferred against the decree as framed the 
dicectioa for sale of the mortgaged proper- 
ty became final, Does the passing of a pre- 
liminarz decree in the partnership suit to 
waich rlaintiffs in this suit were no parties 
ard wh:ch makes no reference to the decree 
in this suit render the provision as to sale 
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of the mortgaged property nugitory, as the 
arguments advanced on behalf ofjthe sppel- 
lants would seem toimply? Ir nry opinion 
the preliminary decree cannot have any 
such operation, That decree was passed 
under O. XX, r. 15, which says "where a 
suit is for the dissolution of a Dartnership, 
or the taking of partnership accounts, 
the Court, before passing a finaldecres, may 
pass a preliminary decree deslaring the 
proportionate shares of the parties, üxing 
the day on which the partnarship shall 
stand dissolved or be deemed to have been 
dissolved, and directing such £ecournts to 
be taken, and other acts to be one, as it 
thinks fit." All that the preliminary decree 
which was passed in this case determined 
was ' who were all the partners bf the firm 
and whattheirrespectiveinterests wsrein the 
partnership business." The deczee in these 
respects being of a declaratory character, 
the only effect of the decree isto define 
the rights of the several partners in aczord- 
ance with the partnership agreements, on 
the basis of which accounts Lava to be 
taken for the passing of the fmal decree. 
So far as the judgment-creditor cf a partner 
is concerned beyond defining what judg- 
ment-creditor’s interest in the rarinership 
is, the decree does not in any waz aifecé his 
right to sell the interest as so deelerec, If 
under the decree he had obtainad against 
the appellants he had the right to sell the 
judgment-debtor's interest as is was prior 
to the preliminary decree,I fail to see 
how the declaration as to thet interest 
in the preliminary decree can effect that 
right. In the present case, es already 
observed, the suit itself waa one to 
enforce a chargeof the judgment-debior's 
interest in the partnership and the decree 
directed that the mortgaged property be 
sold. Though the decree for sale had 
been passed prior to the preliminary decree 
yet the application for execution of the 
decree by sale of the mortgaged proparty 
came to be made after the preliminary 
decree was passed and so the petition for 
execution of the decree, in addi'ion te the 
prayer for sale of the mortgaged property 
also prayed that the decree oktained in 
0.8. No. 9 of 1922 be attached by a 
prohibitory order and that the same may 
be sold. In the sales proclamation the 
property to be sold was described in the 
same mannerasitisin the sale certificate, 
the description of the property referring 
both to the rights to one-fourth share of the 
defendants Nos. 1 and 2 in the partnership 
and the right, title and interest acquired 
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by defendants Nos. 1 and 2in O.S, No.9 
of 1922. The reference to the decree was 
necessary in order that intending purchas- 
ers mar know what the interest of the 
judgment-debtor was in the partnership 
as declared in the preliminary decree. In 
my opinion the effect of the sale is to 
convey to the purchaser whatever interests 
in the 
partnership as declared in the preliminary 
decree-which would, of course, be subject 
to such variations as may be made therein. 
by the Appellate Court in any appeal which 
may be preferred from the preliminary 
decree. So far as the sale is concerned 
it was held pursuant to the direction in 
the decree itself. The suit being instituted 
to enforce the mortgage by sale of the 
hypotheca, all that was required was 
compliarce with r. 49 which requires notice 
of the sale to be given to the other 
partners of the firm. Neither r. 53 of O. 
XXI nor r. 184 of the Civil Rules of 
Practice apply to this case. On this 
question the case in Subbaraya Rowther 
Minda Nainar v. Kuppusamy Ayyangar 
(5) seems to be directly in point. In that 
case bota the learned Judges agreed 
that ne:ther 8.273 of the old Code, 
now O. XXI, r. 53, nor r. 184 of the 
Civil Rules of Practice, has any ap- 
plication to a mortgage decree directing 
the sale af the hypotheca which was itself 
a mortgaze-decree for sale and that in 
execution of that decree the judgment- 
creditor kad the right to sell the hypotheca, 
t.e., the decree for sale in enforcement of 
a mortgaze. One of the learned Judges, 
Abdur Rahim, J., upheld the sale of the 
mortgagei decree upon another ground 
also which relates to the construction of 
r. 93 the validity of which it is unnecessary 
to considsr for the purposes of the present 
case. In his view as to the effect of the 
decree iteelf which was passed in this 


case, the consideration of the questióna——-— < 


which were raised on behalf of the appel- 
lants as tc the sale being void as contraven- 
ing r. 53, sub-r. (2) becomes unnecessary, 
As, however, that question and the ques- 
tion as to the operation ofr. 184 and its 
validity vere argued at great length on 
both sides,I wish to state briefly the 
view I take on those questions as it also 
tends to support the same conclusion, 
The quastion whether a preliminary 
decree for dissolution of a partnership is 
a decree for payment of money within 
the meaning of r. 53 (i)is not one which 
is free [rom doubt or difficulty, Ex 
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facie it is not a decree for payment of 
money as there is no such direction in 


the decree except in so far as it relates to 


the costs decreed to the plaintiffs, Ths 
same sub-section also brings ina decree 
for sale in enforcement of a mortgage cr 
charge. In such cases the decree itself 
declares the amount payable by the morz- 
gagor (judgment-debtor) to the mortzagee 
and directs the sale of property if payment 
of the said amount is not made within 
the time fixed for payment. In both 
‘the cases dealt with by sub-r. (i) the 
amount due to the judgment-creditor :s 
an ascertained sum of money. Sub-cl. 2 of r. 
53 says that when a decree under sub- 
cl. (i) is attached the Oourt shell 
proceed to execute the attached cecrea. 
This provision indicates that the attached 
decree is an executable decree. A pre- 
liminary decree which directs the taking 
of accounts is no doubt final as regards 
the questions settled by that decree includ- 
ing the question of the liability of the 
defendants to render an account to the 
plaintiff. Such a decree was held by their 
Lordships of the Privy Oouncil in Rahim- 
bhoy Habibbhoy v. Turner (4) to be a 
final decree within the meaning of s. 
595 of the Civil Procedure Code of 1882 
for the purpose of appeal to His Majesiy 
in Council. Reliance is placed upon the 
observations of their Lordships im tkis 
case for tbe contention that a decrze 
directing accounts to be taken isa decree 
for money for all purposes. Those observa- 
tions are :—'' It is true that the decree that 
was made does not declare in terms tre 
liability of the defendant, 
accounts to be taken which he was contendiag 
ought not to be taken at all; and ii must 
be held that the decree contains witkin 
itself an assertion that, if a balance is 
found against the defendant on those 
accounts, the defendant is bound to pay 
it. Therefore the form of the decree is 
exactly as if it affirmed the liability of 
the defendant to pay some thing on each 
one of these claims, if only the arithmetical 
result of the account should be worksd cut 
against him. 

Under the present Code the preliminary 
decree in a partition suit should be in 
form No. 21 and the final decree in form 
No. 22 of Appendix D of Act V o? 1998. 
The latter form shows that the inqu:ry 
into the accounts of the partnership may 
result in a final deeree for the payment 
of money, being’ passed’ éither ‘against 
the defendant and in favour of the plaintiff 
Qr vice versa, As their Lordships put it, 
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the decree for taking of aecounts amounts 
to this :—That if a balance is found 
agains; the defendant on those accounts, 
the defendent is bound to pay the same to 
the plaintif. If,on the other ‘hand, the 
balanes is found against the plaintiff he 
will ke boand to pay the same to the 
defencant. And, form Ne. 22 of Appendix 
D, the-efore, provides for the final deeree 
"being passel either in plaintiff's favour or 
in decendapt's favour as the casemay be. 
Bee aso Ramcharan v. Bulaqi(9). It seems 
to me to be very doubtful if such a 
decree can be held to bea decree for the 
payment of money either in favour of the 
plaint_ff or in favour of the defendant 
until the accounts are taken and the 
result is se;tled. No authority bearing 
direct-y on the point ‘has been cited in 
Suppo-t of such a contention. In the case 
in Sidlingappa v. Shankarappa (10) which 
is relied o2 as supporting that view, the 
point does not appear to have been decided 
by tbe Court; the decision proceeds on 
the feoting of an admission by the parties 
that à can be regarded as a money-decree. 
The eppellants’ learned Advocate relies 
also on r. 42 of O. XXI which says: 
“Where a decree directs an inquiry as to 
rent cr meene profits or any other matter, 
the peoperzy of the judgment-debtor may, 
before the amount due fromhim has been 
ascertained be attached, as in the case 
of an ordinary decree for the payment 
of money.’ He contends that a preliminary 
decree dirscting the taking of accounts 
in a partrership suit comes within the 
expression, "any other matter" in this rule 
and sich a decree is, therefore, executable: 
by attachment of the property. of the 
judgnent-cebtor as if it were a decree 
for money. Thisrule deals expressly with 
decrez2s fcr mesne profits and rents, In 
the case oi those decrees there can be no 
doubt asto whothe judgment-debtor is. 
He can only be the defendant in the 
suit, but never the plaintiff. It may be 
that upon azcounts being taken nothing may 
be fcund cue but no decree can be passed . 
in these cases rendering the plaintiff liable 
to th» decendant. That is the essential 
differsnee between those decrees and a 
decre» in à partnership suit, directing 
accounts to be taken asin the latter case, 
who will be fhe judgment-debtor will 
depemd upon the result of the accounts, 
I thick, therefore, that such a decree does 
not come within the purview of r. 42, 
o t3 Ind. Jas.880; 22 A.D, J. 783; A.L R, 1924 


All. 8&4; 46 £. 858; L. R. 5 A. 063 Oiv, . 
(10) 27 B. 536; 5 Bom, L, R, 529, 
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That rule shows what a decree for payment 
of money ordinarily meane and it is 
because a decree for mesne profits or 
Tent is not a decree for money in its 
ordinary sense that r. 42 has been enacted 
fer decree for rents or mesne profits being 
treated as if they are decrees for the 
payment of money. And the scope of 
the rule itself is limited to anabling the 
holder of such a deeree to get an order 
for attachment of his judgment-debtor's 
property pending the further enquiry 
ordered and the passing of the final and 
executable decree. The cases in Viraraghava 
Ayyanger v. Varada Ayyangar (3: and 
' Sharoda Moyee Burmonee v. Wooma Moyee 
Burmonee (1) decide merely that when 
the holder of a decree for mesne profits 
not yet ascertained'attaches his judgment- 
debtor's property under the sestions of the 
old Codes of 1877 and 1859 ecrresponding 
to r. 42 of O. XLI he may claim rateable 
distribution with other judgment-creditors 
out ef the assets realized by the sale of 
the judgment-debtor’s property. They do 
not bear out the contention that sucha 
decree is for any other purpose to be 


regarded as a decree fer money. It 
was argued that the maxim " certum 
est quod certum reddi potest” 


applies. That maxim may, nó doubt, apply 
so far as the aecertainment of the amount 
due from one party to the other is-concerned 
but I do not see how upon that maxim it 
could be said who should be assumed to be 
the judgment-debtor. I have already 
referred to the express languege of sub- 
cl. (1) of r. 53. The corresponding 
section of the old Code, s. 273,did not 
include decrees for sale in enforcement of a 
mortgage or charge and there was a conflict 
of authority as to whether such decrees 
were decrees for paymentof meney within 
the meaning of thateection. The Legislature 
in enacting the present Code settled that 
point by including such decrees in sub- 
el. (Dof r. 53. If the question whether 
a decree for salein enforcement of a mort- 
gage was a debatable one and ths answer to 
- jt remained in doubt tillthe present Code 
was passed, it seems to methat the question 
whether a decree which directs certain 
accounts to be taken upon tke result of 
which a decree may be passed for the plaint- 
‘iff or the defendant asthe résuli may turn 
out to be isa much more debaiable point 
and I see no sufficient ground for holding 
that such decrees come within the purview 
of r. 53 (1). 


The next contention urged en behalf of. 
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the appellants which has to-be noticed is^. - 
that even if the preliminary decree for the ~ 
dissolution of a partnership cannot be 
regarded as a decree for the paymentof . 
money the sale ofsucha decreeis never-' 
theless invalid as it contravenes r. 184 of 
the Civil Rules of Practice. That rulesays, 
“No decree shall be ordered to be sold in. 
execution of another decree.” The respond- 
ents contend that this rule is ultra vires if 
it is tc be applied to decrees other than 
those falling under sub-cl. lofr.53. The 


Tule in question has beenin existence for a 


very loag time and was apparently made 
under one of the Codes of Civil Procedure 
which vere in force before the present Code 
was enacted. Section 157 of the present 
Code says “that rules madeunder Act VIII 
of 185€ or under any Code of Civil Pro-: ^ 
cedure or any Act amending the same or 
under aay other enactment hereby repealed 
shall, sc.far as they are consistent with this 
Code, bave the same force and effect as if 
they hac beenmade under the Oodeand by 
the authority empowered therebyin such 
behalf.” ‘‘Oode” is defined in s. 2 as includ- - 
ingrules, It is contended for the respond- 
ents, ttat the ruleisnot consistent with 
the present Code and it is, therefore,invalid, 
even if it might have been valid before. 
The provisions of the Oode which are 
referred to in support of this contention are . 
s. 60 and O. XXI, rr. 53and 64. Under 
B. 60 tae kinds of property specifically 
mentioned therein and “all other saleable 
property, moveable and immoveable, belong- 
ing to the judgment-debtor or over which 
he has a disposing power which he may - 
exercise for his own benefit,” are liable to 
attachment and sale in execution of a 
decree. The proviso to the section 
enumerates the kinds of properties which 
are not lableto such attachment or sale. A 
decree cf a Court is not one of the species 
of property whichis so exempted. 

That a decree which does not confer & . 
right waich is merely personal to the 
decree-halder, is property which is transfer- 
able cannot be disputed. The decree-holder 
himself can transfer such a decree. But to 
entitle tue transferee to execute the decree, 
the assignment must be in writing as 
required by O. XXI, r. 16. That such 
decrees can also be attached and sold in 
execution of another decree as the property 
of the :udgment-debtor has been held in 
Delhi aad London Bank Ltd. v. Partab 
Singh (11). The same viewhas been taken as 


(11) 28 4. 771: 3 A. L, J, 585; A, W, N, (1906) 237; 
1M, L, T, £47 (F, B). 
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regards decrees other than decrees for 
money in Gopal Nanashet v. Joharimal (12). 
There does not seem to bea rule made either 


by the High Court of Allahabad or Bombay: 


corresponding to r. 184, The decisions 
referred to are clear authorities for the 
position that-in thé absence of any validrule 
prohibiting such a procedure, the sale of a 
decree in execution of another decree is not 
per se illegal. On principle, it should be 
held that whatever decree may be transferr- 
ed by the decree-holder himself may also be 
sold in execution of a decree passed against 
him. If then s. 60 were the only provision 
of the Code which bears on this question, 
any rule which says that no decree shall be 
ordered to be sold in execution of another 
decree will not be consistent with that 
section. The effect ofsucha rule will be 
to add one more particular to the particular 
which are expressly enumerated in tae 
proviso to s. 60 as being not liable to attach- 
ment or sale. That sucha rule cannot be 
validly made may also be inferred from r. 
53 of O. XXL Under sub-r.(1)of that 
rule only the kinds of decrees specified 
therein are by necessary implication from 
the provision in sub-r. (2) of the same rule 
held to be notliable to be sold, though 
they may be attached, in execution of a 
decree. Sub-r. (4) of the same- rule applies 
to other decrees than those which are 
referred to in sub-r. (1) and-in the case of 
such decrees the rule merely provides for 
the manner of the attachment and does not 
prohibit their sale. Rule 184 seems to me to 
-be not consistent with r.53 and on that 
ground also it must be held to be invalid in 
so faras the sale of decrees other than those 
falling under sub-r. (1) is concerned. Rule 
64, O. XXI, which was also referred to does 
not carry the point furtheras it merely 
says that any properties liable to be sold 
“may be sold. : 


. .The appellants’ Advocate referred tò 
s. 128 of the Code and contended that ihe 
rule will be invalid only if it is incon- 
sistent with the provisions of the body 
of the Code. But that section relates only 


to rules to be made under the present. 


Code by the High Courts with the advice 
of the Rule. Committee 
under s, 123. It has no reference to rules 
made under any previous Code. I am, 
therefore, inclined to hold that ihe conten- 
tion that r, 184 is invalid under the present 
Code in so far as it prohibits sales of 


decrees other than those which are dealt 


. + (12) 16 B, 522, 


IMMIDISETTE DHANARAJU 9. MOTILAL DAGAL 


constituted . 


$51 
with oy r. 53 (1) in execution of another 
decree is well founded. .In this view, it is 
unnecessary to consider whetherthe rule 
has bsen validly made under s. 652 of the 
repealed Ocde, 

- The only further contention urged on 
behali of ths appellants which remains to 
be ncticed is that the sale was fraudulent 
being the result of a conspiracy between 
the d»fendants in O. S. No. 9 of 1922 and 
the jadgmoent-creditors in O. S. No. 67 of 
1922 and that the purchaser of the property 
was cnly & benamidar for the defendants 
in O. S. Ho. 9 of 1922 (ee para. 5 of 
the effidavit filed on behalf of the peti- 
tioners), This quéstion is dealt with by 
the fearnel Sub Judge in para. 6 of 
his crder and I agree entirely with his 
eonclasion. Ashe points out the only cir- 
cums:ance alleged by the appellants as 
indiceting ‘raudin the matter of the sale is 
that she parchaser is the brother-in-law of 
the &eventh defendant in the partnership 
suit and that the purchase was really made 
on bshalf of the defendants in that suit. 
The enly zround on which the finding of 
the learned Judge is attacked in the 
Memerandum of Appeal is ground No. 12 in 
which the point taken is that the sale is 
illegel bezause the purchaser is only a 
benanidar for the judgment-debtors in O. 
S. Nc. 9 of 1922 who could not purchase the ` 
same  No.authority was cited on behalf 
of the appellants in support of their con- 
tention taat the defendants in the par- 
iner&hip suit could not purchase the 
jnterzsts 02 the plaintiffs therein which was 
sold in «execution of a decree obtained 
agairst them in another suit by their 
credKor. I think the Subordinate Judge 
is right in holding that the sale could not 


-be set asiceonthat ground. Sofar as the 
:deerce-holders are concerned it is not even 


slléged that they were promised any extra 
beneñt other than what was due to them 
under the decree, and there is no averment 
even of ary specifie acts on their part con- 
stitu-ing .he alleged fraud. Itis argued 
that the decree-holder hurried the execu- 
tion to ths serious prejudice of the appel- 
Jante and that he should have waited for 
the final decree being passed in the 
partaership cuit and that byhis oppressive 
proczdure theeappellants’ interest worth 
abort Re 60,C00 was sold for Rs. 9,500. If 
this contention is entitled to dny weight 

the result vill be that the respondents whose 
business -8 money-lending and who had 
lent the mortgage money prior to Novem- 
ber, 1921, and had obtained their decree on 


. 
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the mortgage in October 1922 carrying 
interest only at 6 per cent. will have to 
wait, for nobody can say how many more 
years will elapse before they can expect any 
paymentfor their decree, This argument to- 
tally ignores the rights of thecreditor which 
cannot but be materially prejudiced thereby. 
Ho wever, if the appellants’ interasts are so 
valuable as they say it is, which at best is 
problematical—it may beasked how it was 
they were unable to prevent th» sale by 
raising the decree amount whick was only 
about a sixth in value of their interests. 
This contention was therefore,in my opinion 
rightly overruled by the lower Coart. 

Lastly, itwas urged for the respondents 
that as thé sale was confirmed and no appeal 
has been preferred against the arder con- 
firming the sale that order has become final 
and this appeal must, therefore, bə dismiss- 
ed. Ido not think there is any force in this 
contention. In the case of ths sale of 
moveable property there is no ‘provision 
corresponding to r. 92 of O.. XXI which 
applies fonly to sales of immoveable pro- 
perty and under which an order has to be 
made confirming the sale. Rules31 which 
applies to the present case says taat “the 
Oourt may make an order vesting such pro- 
perty in thejpurchaser or as he may direct; 
and such property shall vest acccrdingly.” 
The order confirming the sale is rot in the 
record sent up by the lower Court but the 
issue of the sale certidcate amounts to 
vesting the property in the purchaser and 
thereupon he may apply to tae Court 
under O. XXII, r. 10, to con inue the 
partnership suit as the person on whom the 
- interest of the plaintiffs therein hes devolv- 
ed in order to obtain a final and executable 
decree in that suit and he will be entitled 
fo such an order—8ee Muhammcd Masih 
Ulla Khan v.Jarao Bai, (13). If the sale 
can be impeached on the ground -hat it is 
void under r. 53 or voidable on the ground 
of fraud I do not see how the issuing of the 
sale certificate can take away the right of 
judgment-debtors to object tothe sale on 
those grounds under s. 47, Civil Erocedure 
Code, or to appeal against the order passed 
on their application to set aside tke sale on 
those grounds. 

: In the result, I would dismiss both the 
appeals with costs. . 

By the Court,—The final ordsr is sus- 
pended pending argumentson the applica- 
bility of cl, 36 of the Letters Pateat. 

. These appeals were heard on tae ques- 


(13) 27 Ind. Cas, 771; 37 A, 226; 13 A, D.J, 307, 
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tion of the applicability of the provisions of 
cl. 36 of the Letters Patent or of the pro- 
visions of 8.98 ofthe Code of Civil Pro- 
cedure. - 

Mr. T. M. Krishnaswami Ayyar, for the 
Appellants. 

Messrs. K. S. Krishnaswami Ayyangar 
and C, Rama Rao, for the Respondents. 

The Oourt made the following. 

‘ORDER OF REFERENCE TOA 

FULL BENCH.. ; 

Philips, J.—Owing to the  differ- 
ence of 5pinion between my learned brother 
and myself, there remains for decision the 
question whether the provisions of s.98 of - 
the Givil Procedure Code or the provisions - 
ofel. 3€of the Letters Patent should be 
applied. A similar provision to that con- 
tainod in s. 98 was first enacted in 
1861 by an Act amending the Civil 
Procedtre Code of 1859. Subsequently in 
1862 Le:ters Patent were issued establishing. 


. the High Court of Madras and these Letters 


Patent vere modified in 1865. Olauses 15 
and 16 of the Letters Patent conferred 
appellate jurisdiction on the High ' Court 
and in el. 36 it is declared that in the 
exercise of appellate jurisdiction a certain 
procedure is to be adopted. That this 
overruled Aet XXIII of 1861 was held in 
Nundeesut Mahta v. Urquhart (14) where it 
was held by the Caleutta High Oourt that 
both cl. 15 and cl. 36 of the Letters 
Patent prevailed over the previous Act of 
1861. In 1877 the Civil Procedure Code 
was again amended and also in 1882, and in 
neither 5f these Acts is there any” section . 
providing that the Code shall not affect the 
Letters Patent. It has accordingly been 
held. that under the Code of 1882, s. 575 
supersedes the provisions of the Letters 
Patent £o far ascls. 16 and 36 are concerned. 
but not <n the case of cl. 15. The latter point 
was decided by the Privy Council in Hurish 
Chunder Chowdhry v. Kalisundari Debi (15), 


t 


the Privy Council on the former point. In 
Gossami Sri Girdhariji Maharaj Tickait 
v.. Purushotum - Gossami (16), Appaji 
Bhivrav_v. Shivlal Khubchand (17) and 
Husain Begam v. Collector of Muzaffarngar 
(18) and other cases to which I need not 
refer in detail, it was held that s. 575 (of 
Act X oi 1877) supersedes cl. 36 of the 


(14) 13 W. R. 209; 4 B. L. R. A. C. 181 


H61.0.1998 ` 


-but thera has been no rpronouncement-by-—- 


(15) 90.482; 12 O. L. R. 511; 101, A d; 4 Sar, P,Q; . - 


J. 407 (P. C.). 
(16) 10 G. 814, 


17) 3 B. 204. 
(18) 11.4; 176; A, W, N, (1880) 27, 


E 
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Letters Patent. When “the Code of B08 ` 


was enacted, a provision was inserted, i e., 
B. 4: 7 ] 


“Tn the: absence of any specific provirion- 


to the contrary,nothingin this. Code saall. 
be deemed to limit or otherwise affect any- 
special or locallaw now in force or any 
special jurisdiction or power conferred or 
any special form of procedure prescribe by 
or under any other law forthe time being in 


force,” 


. Notwithstanding this ‘provision it has 


"consistently been held that s, 98 of -hat- 


Code overrides cl. 36 of the Letters Patent: 
vide BhutaJayatsing v. Lakadu Dhansing 119) 
and many other casesin each Court. TLere 
is one exception to this series of cses, 
namely, Policherla Veeraraghava Redd- v. 
Cherla Subba Reddi (20), where it was held, 


without discussing the question, that the - 
procedure in el, 36 was to be followed even 


in the case ofan appeal from a Mofussil 
Oourt. In other cases it was held that cL 36 
prevailed in appeal from the Original Side 
and in Chappan v. Mardin Kutti (21) that 


' view was aftirmed contrary to the previous | 


practice in the Oourt, in view of the daci- 
sion of the Privy Oouncil in Hazish 
Chunder Chowdhry v. Kalisundari Debi 15) 
Ido not propose to deal in detail with the 


: many cases in which the question is discuss-. 


. 8. 96, Civil Procedure Code directly ap- - 


- appeals from revision 


ed both in this Court and in other High 


. Courts where the view has prevailed - that 


8. 575 applies in all cases to which 


plies but not in other cases such as 
and appeals from- 
the Original Side. If, therefore, the general 
trend of the decisions is to be followed, she 
present case would be governed by s. $8, 
Oivil Procedure Code, for we are deal ng 


: . With an appeal from a Mofussil Court. he 


decision in all these cases was arrived at 
before the pronouncement of the Peavy 


E Council in Bhaidas Shivdas v. BhaiGulab (22) 


H 


and in Sabitri Thakurain v.Savi (93). We 
also have now Act XVIII of 1928 under 


-which the following amendment to s. 98 is 


made:— | 
(19) 50 Ind. Cas. 715; 43 B. 433; 21 Bom. L. R. 57. 
(20) 53 Ind, Cas. 428; 43 M. 37; 10 L. W. 281; 37 M 

L.J.449; (1919) M. W.N. 699; 26 M. L. T. 339, ` 
Ce 22 M. 68; 8 M, L. J. 231 (F B.) 


(23) 60 Ind, Oas. 274; 48 O. 481; 40 M. L. J 
(1921) M, W. N. 159; 19 A. D. J. 281; 48 L A 76: 
33 O. L. J. 807; 25.0. W.N. 557; 23 Bom. L, R. GS; 
14 L, W. 362; 3 Ù. P. L. B. (P, 0) 94B; 0). <. 


ao 
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V Tos. 98the following sub-section shall: 
be aided, namely:—. A 
<“Mothirg in this section shall be deemed: -. 
to alter-or otherwise affect any provision of 


.the Letters Patent of any High Court.” 


. The Letters Patent were also amended 

in 1927 to take effect from February of this! 
year, and this amendment prescribed a: 
procedure to be adopted in the case of equal, 
division of opinion between Judges decid-' - 
ing an appeal soas to be more in conformity 


“with the provisions ofs, 98, The question, ` 


thersfore, is whether, in view of. these two: 
decisions and the subsequent legislation,” 
the prior cases which decided that s. 95 
was to be applied in appeals: coming 
within the jurisdiction conferred by cl. 16: 
of tke Letiers Patent atid that cl. 36 applied - 
in other cases, are still good law. The point: 
has been considered in this Court in; 
Allampati Venkatsubbiah v, Chutti Venkata- 
sabbamma (24) and it was held that the law. 
had not bsen altered, but in that case no: 
reference is made to the decision in Sabitri | 
Thacurai v. Savi (23) nor, of course,to Act’ 
XVII of 1928. In Pandu Dagadu Mahar v.. 
Jamnadas Chotumal Marwadi(25) it was held: 
that cl 36 applies in a case arising in ihe. 
mofusstl when the appeal lies only under: 
cl. I5 of the Letters Patent. In Punjab: 
Akhoarat & Press Co., Ltd., v. O'Gilvie (25) 
it wes held that 8. 98 still applies in appeals: 
from Mofcssil Courts although the @hief- 
Justice appears to have boen inclined to the. 
oppcaite view, but as he followed the trend: 
of prior dacisions the matter was not res 
integra. In Suresh Chandra Mukerji v. 
Shittkanta Banerjee, (27), decided by a Full 
Bench of three Judges, Newbould, J., says: 
“We accert the contention...that thedecision- 
of tae Jadicial Oommittee in Bhaidas 
Shivdas v Bhai Gulab (22) shows that the 
procedure laid down ins, 98 of the Oivil- 
Proesdure Code was wrongly applied in. 
the present case" and that case. was 


one £rising in. appeal from the mofussil. <.” 


Ina later case Profulla Kamini Roy v. 
Bhavani Nath Roy (28) it was held by Page, 
J., who wasoneof the Judges in Suresh 


' (@4) 86 Ind. Oas. 857; 21 L, W. 721; A.L R, 1925 
Mad. 1032, 


(25) 85 Ind. Cas.778; 26 Bom. L. R. 470; A.I. Ri 
1925 Hom. 113. F ANAN AC 
. (20) 93 Ind. Cas.314; 7 Lah, 179; 8 Lab, L. J.13; 
A.L 14.1926 Lah. 65; 2 Lah. Oas..210; 27 P.L, R. 
50. j Y SA E 

(27) 78 Ind Cas. 679; 51 0, 669at p.672; 28:0. W. 
N.637 A.I. R. 1924 Cal. 855: : HN 
- (28) 91 Ind Cas. 897; 52 O.1018;-A. I. R771926 Cal, 
121, ^ ak; x 
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Chandra Mukerji v. Shitekanta Banerjee 
(27) that the decision of the Privy 
Council in Bhaidas Shivdas v. Bhat Ghulab 
(22) must be confined to’ its own facts 
and laid down no general rule. 
Walmsley, J., who was previously of & 
different opinion deferred to the opinion of 
Page, J., because it was in agreement with 
the previously expressed opinion of 
Suhrawardy, J. From all these cases it 
would appear that there is considerable 
doubt on the subject and itis, therefore, 
necessary to examine these two cases, 4. e., 
Bhaidas Shivdas v. Bhat Gulab (22) and 
Sabitri Thakurain v. Savi (23), somewhat 
carefully. In addition to those two cases we 
have now the amendment to s. 98, which 
has, so far as appears from the Report, 


never been considered by any Court till’. 


now. In Sabitri Thakurain v. Savi (23) 
which was decided on 20th January, 
1921, it is held that O. XLI,r. I0, Civil 
Procedure Code applies to an appeal 
under cl. 15 of the Letters Pateni, but in 
- the judgment of Lord Sumnerin that case. 
there are certain remarks which seem to 
have ageneral hearing. In referring to 
the prior decisions of Indian Courts, 
notably the Courts in Madras,he says at 
page 490*:— 
“It is true that in Sesha Ayyar v. 
Nagarathna Lala (29) Ayyangar, J., said 
that ina Letters Patent Appeal froma 
single Judge a respondent could not apply 
for security for costs, because s. 549 of 
the Civil Procedure Code, which corres- 
ponded to O. XLI,r. 10 of the Code of 
1908, applied only to appeals to the High 
Courts from Subordinate Courts, and that 
in Sabhapathi Chettti v. Narayanasami Chetti 
(30) the Court said that the provision made 
bys. 150f the Letters Patent was entirely 
foreign to the provisions of the Civil Pro- 
cedure Code relating to appeals from one 
Courtto another, but both these cases 
followed and purported only to apply 
Chappan v. Mardin Kutti (21),.a Fall Bench 
decision of 1898, and Toolsee Monzy Dassee 
v.Sudevi Dassee (31). These are cases in 
. which the point aetually decided was that 
the appealexpressly given by s. 15 of the 
‘Letters Patent is not interfered with by 
p. 588 of the Code of 1852,,0n the” prin- 
ciple generalia ` specialibus non derogant, 
following Hurish Chunder Chowdhry v. 


Kalisundart . Debit (15) in 1882, From a 
29) 27 M. 121. PUE 
(80 .25 M. 555; 11 M. L. J 346. 
2) 26 O. 361; 3 O. W. N. 347. 


-^ Page of 48 C. —[Ed.] i 
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considération of these older cases, which ` 
were very fully argued and considered, it 
appears that the decisions in Sabha- 
pathi Chetti v. Narayanasami Chetti 
(30) and Sesha Ayyar v. Nagarathna Lala 
(29) laid down their effect much more 
widely than was necessary and overloeked 
the distinction between rules which took 
away. existing rights of appeal and rules : 
which recognize these rights but regulate 
the procedure of the Court in which such 
appeals are pending. It is also plain 
that the words ins. 104 of the Act of 1908 
are inseried for the purpose of .giving 
effect to the decisions of the Full Bench 
at Madras and of the High Oourt at 
Calcutta, forthe excepting words ‘save as 
otherwise. expressly provided by any law,’ 
cut down the general words and, thus 
carry out the very reasoning of those two 
judgments.” 

We see that Lord Sumner recites with 
approval Chappan v. Mordin Kutti (21) 
which follows Hurish Chunder Chowdhry v. 
Kalisundari Debi (15) but held that the 
two subsequent cases Sabhapathi Chetti v. 
Narayanasami Cheity (30) and Sesha Ayyar 
v. Nagarathna Lala (29) laid down the 
effect of the former cases much more 
widely than was necessary. In fact the 
general trend of the judgments is to show. 
that the Civil Procedure Codeis applic- 
able to High Oourts with the proviso that 
it does not affect any of the provisions of 
the Letters Patent. Immediately after this 
judgmeni, namely, on 20th January, 1921, 
we have the decision in Bhaidas Shivdas . 
v. Bhat Gulab (22). There it was held. 
that inan appeal from the Original Side, 
cl. 36 of the Letters Patent was not affected 
by s. 98, Civil Procedure Code. It was, no 
doubt, observed: “This view of the section 
is not novel, forit has been supported 
by judgments in Madras, in Allahabad 


. and in Caleutta,see Roop Laul v. Lakshmi |. 
Doss (32), Lachman Singh v. Ram Lagen 


Singh (38) and Nundeput Mahta v. Urqu- 
hart (14)” but the decision in the 
judgmertis not arrived at on the same 
grounds but is based upon s. 4 of the 
Oivil -Procedure Code of 1908, namely,— ` 
“Inthe ebsence of any. specific provision 
to the contrary, nothing in this Code shall 
be déemed to limit or otherwise affect 
any special or local law now in force or any 
special jurisdiction or power conferred, or 
any special form of procedure prescribed, 
by or under any other’ law for the time 
. (32) 29 M; 1. UND l 
(33) 26 4, 19; A, W; N. (1902) 162, . 


en. ken even after 
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being in force".- Lord “Buckmaster then 
Observes in Bhaidas Shivdas v. Bhai Gulab 
22): “Thereis no specific provision in 
8. 98,and there isaspecial form of pro- 
cedure which -was already prescribed. 
That form of procedure s. 98 does not, 
in their Lordships’ opinion, affect.” This 
is very general statement and is wide 
enough to include the statement that 8.58 
does not affect the procedure laid down 
intheLetters Patent. That procedure is 
given in cl. 36 which applies to cases aris- 
ing both under cl. 15 andcl.16. It would, 
therefore, appear thatthis dictum would 
apply equally to cls.15 and 16 ofthe Letters 
Patent and this is supported by the judg- 


ment of Lord Sumner in Sabitri Thakur-_ 


ain v. Savi (23) where he observes: 

"In conclusion, there is no reason why 
there should be any general. difference 
between the procedure of the High Court 


in matters coming under the Letters. 


Patent and its procedure in other 


matters.” 


This is a very general pronouncement and 
supports the view thatif the procedure 
under cl. 36is to be adopted in cases 
falling within cl. 15, it shoüld also be 
adopted in cases falling within cl. 16. 


It is quite elear that before 1877 the 
appellate procedureof this High Court 
was governed by cl, 36 and not bythe 


Procedure Oode of 1859 as amended in 


1861. . This isclear from the. decision in 
Nundeeput Mahta v, Urquhart (14) The 
Codes'of 1877 and 1882 being subsequent 
in date to the Letters Patent of 1895 
may be held to have overruled the 
Letters Patent, for there ie no provision 
in those Codes corresponding to s. 4 of 
the present Civil Procedure Code and that 
was the view adopted by all the High 
` Courts in India. The same view was 
the Oivil Procedure 
ode of 1908 came into force, but reference 
.is not made in any of the decisions to the 
effect of s. 4 of that Code. The effect of 
that section 
is clearly laid down in Bhaidas Shivdas v. 


Bhai Gulab (22) and that this effect should ` 


be held tobe of general application is 
Supported by the language of Bhaidas 
Shivdas v. Bhai Gulab (22) and also the 
observations in Sabitri Thakurain v. 
Savi (23). That this is the correct view 
is alsosupported by their recent amend- 
ment of s. 98 which in terms says that 


'6. 98 shall not affect any provision of . 


the Letters Patent, In the statement of 
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objeet and reasons it is Said that the 
objest cf this amendment is to enact 
more clearly the provision which was pre- 
viously implied in s.4 of the Act. This 
seems to. me to be clear proof that it was 
intention of the Legislature in 
making this amendment to declare that 
the procedure laid down in cl. 36 of the 
Letters Fatent should be generally ap- 
plicable in all appeals heard by the 
High Court and was unaffected by s. 98 of 
the Code. ` 


It is suggested that the amendment of 
B. 98 merely leaves the law as it 
was before but as there has been no 
pronouncement of the Privy Council saying 
that s. 4 did not, protect cl. 36 
equally with cl. 15 which it was 
definitely held to protect, it cannot be 
said thas s. prior to the 
amendment necessarily affected cls, 16 
and, 36. The distinction drawn between 
the jurisd-ction of the High Court under 
cl. 15. ard cl. 16 was based on the 
language of s. 98, for it has been 
held that s. 96 refers only to appeals 
from Subordinate Oourts and not to 
appeals from one Judge of the High 
Court to tke High Court. Section 96 does 
not in terms exclude appeals for one 
Judga to ihe other Judges of the High 
Court for it includes all appeals from “any 
Court exercising original jurisdiction to’ 
the Court authorised to hear appeals from’ 
decisions of such Court.” This language 
is wide erough to include appeals from 
one Judge to the other Judges of the 


High Court. If that is so, then s ` 
96 applies to all appeals and s. 98. 
which  clsarly relates back to s. 96- 


must also deal with all appeals. If 6, 
98 does rot affect appeals under al, 
15, how can it beheld to affect appeals 


‘under cl. 13? It appears to me that in view 


of the judgments of the Privy Council in 
Bhaidas Shtvdas v. Bhai Gulab (22), Sabitré 
Thakurain v.Savi (23) section 4 of the 
Civil Procedure Oode of 1908 was: enacted 
in order to save, amongst other. enactments,’ 
the provisioas of the Letters Patent. That 
this was the view of the Legislature. ig 
now made elear by the very recent amend- 
ment of s. 98, Civil Procedure Code, - 


Another question now arises, . namely, . 
whether, if cl. 36 be applied in thia 
case, its provisions at the date. of the 
filing of the appeal should be adopted or 
its provisions as they now stand after 
amendment. lam inclined to take thg 
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latter view but as the question nas been 
: referred to a Full Bench by anotLer Bench 
-of this Court, the decision on she point 
‘may be deferred until the opin-on of the 
Full Bench is known. 

That being so, it would seem to be 
advisable.to refer the first question at issue 
for the decision of a Full Bench, as in my 
view the two decisions of the Priv> Council 
-in Bhaidas Shivdas v. Bhai Gulab- (22) and 
‘Sabitri Thakurain v. Savi (23) courled with 
the recent amendment of s. 78, show 
that the cases hitherto decidec are no 
longer good law. I would, therefore, refer for 
the decision of a Full Bench the following 
question :—  . 
. “Is the procedure to be adopted by the 
High Court in ease of an equal division 
.of opinion between the Judges to be 
governed by cl. 36 of the Lette-s Patent 
or by s.98 of the Code of Civil Pre- 
cedure?” 
. Tiruvenkata Achariyar, J.—The 
question whether s. 98 of the Civil Pro- 
cedure Oode or cl. 36 of the Letters 
Patent applies when the Judges hearing 
an appeal preferred to the High Court 
from a decree of a Subordinaie Court 
differ in their opinion arisesin this case 
and has been argued at consideralle length 
on both sides. Yor the appellant it is con- 
tended tkat cl. 36 ofthe Letters Patent 
applies to all appeals which are aeard by 
the High Court whether thé apoeals are 
preferred toit under s. 99 of the Jivil Pro- 
cedure Code or cl. 15 of the Letters 
Patent. . 

The contention for the respondeat, on the 
other hand, is that cl. 36 of the Letters 


Patent applies only to appeals preferred to- 


the High Oourt under the Letters Patent 
and the s. $8 of the Civil Procecure Code 
applies to appeals preferred to it under s. 
96 of the Civil Procedure Code. his point 
has been discussed in several cases both 
before and after the decision of -he Privy 
Council in Bhaidas Shivdas v. Fai Gulab 
(22) and the conclusion at whic all the 
High Courts have arrived is that s. 98 of 
the Civil Procedure Code applies to appeals 
preferred to the High Court from the 
decrees of subordinate Courts. “he ques- 
tion has been considered,in tkese cases 
- from every conceivable point of view that 
hardly anything usefal can be adied to the 
discussion of the point ; and whatever our 
. own opinion might be, we siting as a 
Divisional Beneh would not be justified in 
dissénting from that view. So far as this 
case is concerned there is a furtLer point 
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to be considered which has not been con- 
sidered in.the previous cases for the reason 
that it arises out of a recent amendment 
ofp 93 of the Civil Procedure Code by Act 
XVIIL of 1928 which came into force on 
25th September, 1928. By that amendment 
the following words were added to s. 98 of 
the Civil Procedure Code:— ` uS. 

"Nothing in this section shall be deemed 
toalter or otherwise affect any provision 
of the Latters Patent of any High Court." : 

Itshould be bere mentioned that cl. 
36 of the Letters Patent was itself amended 
recently and the amendment came into 
force so far as this High Court is concerned 
on (the ist February 1928), That amend- 
ment materialy modifies the procedure 
which was laid down in that clause as to 
how the appeal should be disposed of in 
case the Judges hearing the appeal were 
equally divided. 1n that case the clause 
as amended says “that they shall state the 
points upon which they differ and the case 
shall then be heard upon that point by one 
more of the other Judges and the point 
shall be decided according to the opinion 
of the majority of the Judges who have 
heard the case including those who first 
heard it." Before this amendment the rule 
laid down in the clause was that “in such a 
case the opinion of the Senior Judge shall 
prevail.” Section 98 of the Civil Procedure 
Code as it stood before the recent amend- 
ment prescribes a different rule for a case 
wherethe Judges are equally divided in 
opinion. In such a case it says that the 
decree appealed from shall be confirmed ; 
but there is & proviso which says that 
“where theBench hearing the appeal is com- 
posed of two Judges belonging to a Court 
consisting of more than two Judges, 
and the Judges composing the Bench differ 
in opinion on a point of law, they may state 
the point of law upon which they differ, 


ard the appeal shall then be heard upon. .-- 


that point only by one or more of the other 
Judges,and such point shall be decided 
according to the opinion of the majority (if 


'any)of the Judges who have heard the 


appeal, including those who first heard it,” 
It will be-seen that the recent amendment 
ofcl, 36 of the Letters Patent is model- 
led on the provisions of the Oivil Procedure : 
Code, with this difference, viz, (1) that the: 
reference of the points in difference for the 
decisión of another Judge or Judges is not . 
discretionary as in s. 98 of the Civil Proce- 
dure Code but obligatory, (2) the reference 
to be made under cl. 36 is not to be ' 
confined to a question of law only as in s. . 
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98, Civil Procedure Code, but to extend to 
questions of-fact also on which the opinion 
is divided. The amendment of cl. 36 
of the Letters Patent thus incorporates and 
extends the rule enacted ins: 98 to all the 
points (be they questions of fact or ques- 


tions of law) on which opinion. is divided, 


and the reference to those points is also 
made obligatory, It seems to me that, the 
- subsequent amendment of B. 98, Civil Pro- 
ceduré Code, is consequential upon the 
amendment of cl.36 and if the ques. 
tion is considered in the light afforded by 
the provisions of the Code and of the 
Letters Patent as they now stand it seems to 
be fairly obvious that the intention of the 
Legislature in amending s. 98 as stated 
above is to make it clear that all appeals 
tothe High Court whether they are pre- 
ferréd under the Letters Patent or under 
the Civil Procedure Code shall, when the 
opinion ofthe Judges hearing the appeal 
is equally divided, be governed by one 
and thesame procedure, viz., that laid down 
in cl. 36 0f the Letters Patent. I may, 
however, observe that the actual wording. of 
‘the amendment and its position in the Coda 
leaves room for the contention advanced 
on behalf of.the respondent that all that 
the amendment ofs. 98 says is "that the 
operation of the Letters Patent with regard 
tothe procedure relating to appeals pre- 
ferred under the Letters Patent is not 
intended to be affected by the procedure 
laid down in s. 98, Civil Procedure Code. 
In fact in Bhaidas Shivdas v. Bai Gulab (22) 
iheprocedure laid down in s. 98 was ap- 
plied by the High Court to an appeal pre- 
ferred under the Letters Patent from a 


decree of a single Judge passed on the 


Original Side ofthe High Oourt and the 
decree” of the trial Judge was affirmed 
‘though, ifcl 36. of the Letters Patent 
‘applied, it should have been reversed. 
Their Lordships of the Privy Council on 
appeal held that the procedure prescribed 
$a cl, 36 should have been followed and 
Mot that prescribed in s. 98, “Civil Proce- 
‘dure Code. 

It was argued for the appellant that the 
‘effect of the decision of the Privy Oouncil 
. ‘in Bhaidas Shivdas v. Bai Gulab (22) and 
of the recent amendment of s. 98 is not 
only to make cl. 36 of the Letters 
Patent applicable to all appeals heard by 
the High Oourt whether they are pre- 
ferred under the Lstters Patent or under 
the Code, but that in the present case what 
‘should be applied is not el; 36 ‘of the 
Letters Patent as it now stands, but-cl. 
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38 as it stood before the amendment. 


Speaking Zor myself, I am unabletó accapt, 
sucha contention. The reference to “thé 
provisions of the Letters Patent ofany High. ; 
Qourt” which is madein the recent àmiend- 
meni ofs 98, is, in my opinion, to the pro-, . 
visions of the Letters Patent as they: stood’ 
when the said amendment came into force. 
Botk s, 38, Civil Procedure @ode, aŭd - 
cl. 85 of the Letters Patent are, if I mag. 
express my opinion on the point, mere rules 
of procedare, differing in that respect from 
cl. 15 ofthe Letters Patent which gives 
&rightof appeal in certain cases from the 
decision cf a single Judge or of a. Division 
Bench. fn that view if cl. 36 applies. 
to the present case, 1 should think that it 
is tke clause as amended which has to be 
applied and not the clauseas it stood bafore 
the amendment came into force. This 
question is already under reference to a 
Fall Berch. I need only add that. after 
the recert amendment of cl, 36 there 
geems to be no reason why the same proce: 
durs should not be applied in .the case of 
‘all appeals heard by the High Court whe- 
ther the said appeals are preferred to it 
from the decrees passed in the exercise of 
its original jurisdiction or from the decrees 
of subordinate Courts ani that, having 
regard a.so to the recent amendment of 
s. 93 of the Civil Procedure Code, the ques- 
tion should, so faras this High Court at 
least isconcerned, be set at rest by a Full 
Berch. f 

I, therefore, concur in the, Order of Re- 
ference.to a Fall Bench proposed by my 
learned brother. . ` 

By the Court,—Final orders must 
now awat the result of our reference to 
thé Full Bench. i 

The arpeals against; Orders Nos. 155 an 
403.01 1926 came on for hearingin pursuance . 
of the aforesaid Order of Reference to a 
Fuil Bench on the question of the appli- 
eability of the. provisions ofcl. 36 ofthe 
Letters Patent or the provisions of s. 98 
of che Code of Civil Procedure. as 

Mr. T. M. Krishnaswamy Tyer, for Mr. 
P. Soma Sundaram; for the Respondents, 

The Court expressed the following. - 

OPINION.—The question referred to 
the Full Bench is :— : > 

“Tg tke pracedure to be adopted by-the 
High Ocurt in case of an equal division 
of opin.on between the Judges to be 
governel by cl. 36-of the Letters Patent . 
.or by s. 98 of the Code of Civil Pror 





e 
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' The Letters Patent were issued in 1862 
and were modified in 1865 but p-eviously 
á section like 8.91 had been iniroduced 
into the Civil Procedure Code ož 1859 by 
the Amending Act of 1861. Between 1865 
.and 1877, it could not be suggested that 
the Civil Procedure Code prevailed over 
the Letters Patent. It was obvious that 
the Letters Patent prevailed over the 
Oivil Procedure Code. In case cf differ- 
ence of opinion between two Judges, the 
procedure in the Letters Patent was the 
only procedure to be followed. This was 
accordingly held in Nundeeput Mahta v. 
Urquhart (14). A fresh Civil Procedure 
Code was passed in 1877 and another in 
1882 and in these Codes s. 575 similar to 
B. 98 of the present Code was inssrted as 
in the Code of 7859. ‘As thes3 Codes 
were after the Letters Patent, the question 
arose whether s..575 superseded 2], 36 of 
the Letters Patent. Thatthe Indian Le- 
gislature could alter or amend tha provi- 
sions of the Letters Patent was clsartrom 
cl. 44 of the Letters Patent. But for cl. 
44 the question would nevez have 
arisen. One would have thought that an 


attempt by the Indian Legislature to.alter . 


‘or amend the provisions of the Letters 
Patent would have been made in express 
and unambiguous terms and not left to 
be inferred by implication.. No express 
attempt was made by the Legislature. 
Still apparently it was contenced that 
impliedly the Indian Legislature did in- 
‘tend to supersede cl. 36 of the Letters 
Patent by s. 575 of the Civil Procedure 
Code, This argument prevailed in Appaji 
Bhivrav v. Shivlal Khubchand (17), a deci- 
‘sion of a Full Bench Westrop, © J., and 
Melvil and West, JJ. They said :-—‘We 
consider that the provisions of the Letters 
Patent in this respect have been super- 
seded by s. 575 of Act X of 1877,50 
far as regards cases to which s. 575 is 
applicable.” This was followed in Gossami 
Sri Girdhariji Maharaj Tickait v. Puru- 
shotum Gossami (16) even in the case of 
an appeal from the Original Side of the 
‘High Court under s. 15 of the Letters 
Patent and in Husaini- Begam v. Collector 
of Muzafarnagar (18) and other cases. 
But meanwhile the Privy Council held 
in Hurish Chunder Chowdhry v. Kalisuaderi 
Debi(15) that cl. 15 of theLetters Pa-eni was 
not superseded by s. 588 of the Civil 
Procedure Code. Accordingly in Chap- 
pan v.Moidin Kutti (21) it was held 
that cl. 15 of the Letters Patent was 
not controlled by any of the provisions 
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of the Civil Procedure Code, and this 
was applied in Sabhapathi Chetti v. 
Narayanasami Chetti (30). As a result of 
the group of cases beginning with Hurish 
Chunder Chowdhry v. Kalisundri Debi 
(15), it was.then held in Allahabad (where 
there is no Original Side) that cl. 36 of 
ihe Letters Patent was not superseded by 
8. 575 of the Civil Procedure Code, This was 
followed in Roop Laul v.' Lakshmi Dass 
(82), though the latter case is from the 
Original Side, It will be noticed that the 
reasoning in Lachman Singh v. Ram Lagan 
Singh (33) is perfectly general and if el. 
36 of the Letters Patent was not to be 
considered as superseded by 8.575 ofthe 
Oivil Procedure Code, it must be so as 
regards all appeals whether the appeals 
themselves are under the Civil Procedure 
Code or under cl. 15 of the Letters Patent. 
In spite of this obvious consideration and 
the decision in Lachman Singh v. Ram 
Lagan Singh (38), a practice arose in this 
Court according to which it was supposed 
that the only effect of the decision Roop 
Laul v. Lakshmi Dass (32), was to make 
cl. 36 of the Letters Patent applicable to 
appeals under cl. 15 of the Letters Patent 
but not to appeals under the Civil Pro- 
cedure Code as to which in case of difer- 
ence of opinion s. 575 of the Civil Proce- 
dure Code would continue to apply asbefore 
HurishChund Choudhary v. Kalisundri Debi 
(15). But this practice is not represented by 
any reported decision in this Court. In Suraj 
mal v. Horiman (34) it was held that 
cl. 36 of the Letters Patent applied in an 
appeal from the Original Side but the 
reasoning on which the. judgment was 
based was perfectly general and will 
equally epply to appeals from Mufassil 
Courte, cl. 36 of the Letters Patent applied 
but the question was not discussed. But 
in Bhuta Jayatsing v. Lakadu Dhansing 
(19) the opposite conclusion was arrived 


at by a Full Bench, Then we have got 
"the decision: in Bhaidas Shivdas v. Bhdr 


Gulab (22), a decision of the Privy Council. 
That was a case on the Original Side 
of the Bombay High Oourt. There 
was. an appeal. The learned Judges 
differed and s. 98 of the Civil Pro- - 
cedure Code was applied. Under s. 98 
sub s. (2) the question was referred to 
another Bench and was decided adversely 
to the plaintiff. This must have been be- 
fore the Full Bench decision in Bhuta 
Jayatsing v. Lakadu Dhansing (19). The 


(34) 47 Ind. Cas; 449; 20 Bom. L. R. 185. 
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plaintiff then carried an appeal to the 
Privy. Council on the ground that 3. 98 
“was wrongly applied. The Privy Ooancil 
held that cl. 36 of the Letters Patent 
“ ought. to be applied. Lord Buckmaster 
who delivered the~ judgment of the Judi- 
cial Committee rested his conclusion by 
reference to s. 4 of the Civil Procedure 
Code. His reasoning is similar to that 
in Surajmal v. Horniman (34) anc was 
perfectly general, so that even ir the 
cass of appeals under the Civil Procedure 
Code, cl. 36 should apply. Lord Buck- 
master expressly approves of the decision 
in Lachman Singh v. Ram Lagan singh 
(33), which was a case of an appeal tnder 
the Oode. The point was accord ngly 
raised in this Court in Allampati Ven- 
katasubbiah v. Chutti Venkatasubbcmma 
(24). The casein Bhaidas Shivdas v.Bhat 
Gulab (22) was cited before the leurned 
Judges but the fact that Lachman singh 
v. Ram Lagan Singh (33), was approvad by 
the Privy Oouncil seems to have been 
overlooked. Venkatasubba Rao, J., -elied 
.on the previous practice in this Oourt in 
applying s. 98 of the Civil Procedure Code 
to appeals under that Code and he held 
that Bhaidas Shivdas v. Bhai Gulab (22) 
was -not. intended to overrule the prior 
rule of law as represented by the practice 
of this Court. This is the first decision 
and this Court apart. from practice, de- 
cided. after a.-consideration . of the point 
that s.98 and not ‘cl. 36.of the Letters 
. Patent applied to appeals under the Civil 
Procedure O3de. In Beecharam Choudhuri 
v. Puran Chandra Chalterji (35), Walrasley, 
-J., held that cl. 36. ought to apply and 
-a similar conclusion was arrived et by 
Bench of three Judges in Suresh Chandra 
Mukerji v. Shitekanta Banerjee (27). But 
in a later case in Prafulla Kamini Foy v. 
Bhavani Nath Roy (28), Page, J. who was a 

arty to Suresh Chandra Mukerji v. 3hite- 


canta Banerjee (27), changed his. opinion 


and held that the decision of the. Privy 
Gouncil in Bhaidas Shivdas v. Bhai Fulab 
(22) must be limited to appeals ander 
cl, 15 of the Letters Patent -and do«s not 
apply to appeals gunder the Oivil Pro- 
cedure -Oode.- Walmsley, J.,.. who. vas a 
.party to Beecharam Choudhuri v." Puran 
Chandra Chatterjee (85), deferred to the 
opinion of Page, J, and was willing to 


change his opinion. - Page, J., invited the © 


Legislature to.solve the doubts and diffi- 
culties by an express. enactmens. In 


` (35) 88 Ind. Cas. 637; 29 O. W.N. 155; 41.C.L J. 
458; A. L'R. 1925 Oal. 845; 52 0.894, 9 2s . 
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Punjab Akhbarat & Press Co. Ltd. vw. 
O'Gilvie 26) it was held thats. 98 should 
apply though the Chief Justice appeared 
to 5e inclined to the opposite view if the 
metter were res interga. ` i 
at this stage of the case-law Act XVIII 
of 1928 was passed amending s. 98 of 
the Code of Civil Procedure. An ex- 
plenatioa was added to s. 98 to this 
effect :— 5 
“Nothing in this section shall be 
deemed to alter or otherwise affect any 
provision of the Letters Patent of any 
Hizh Court." .. j ` 
“his explanation is perfectly clear and 
is intended to provide that cl. 36 of the 
Lastera Patent should not be governed 
by s. 98 of the Civil Procedure Code. I 
haze referred’ to the earlier history of the 
cace-law, -not for the purpose of con- 
struing this Amending Act in the light 
of such history, a practice condemned by 
the House of Lords in Bank of England 
v. Vagliano (36), but for a different pur- 
pose to be referred to presently. Mr, 
Krishnaswami Iyengar, the learned Advo- 
cate for the respondent, contended that 
the Amanding Act doss not lead to the ' 
conclusion that in appeals under the Civil 
Procedure Code, cl. 36 of the Letters 
Paent applies. His argument may be thus 
steted; the Amending Aot is declaratory in 
its nature; it is not iatended toalter the law 
as previously understood, was that s. 98 
applies to appeals under the Oivil Proce- 
dure Ocde and cl. 36 oftheLstters Patent 
apolies to appeals under the Letters Patent 
anithis was not intendel to be altered by 
the Amending Aci; the effect of the Amend- 
ing Act is only to -confirm the previous 
state of the law. There is a fallacy in the 
whole of this argument. It is true that the 
Anending Act is intended to be declara- 
tory, that is, not only is its object to make 
the law elear from its date but also to make 
the Aet retrospective, that is, thereis no 
change in the law. The law both before 
the amendment and after the amendment ig 
the same. To this extent, lagree with the 
argument of the learned Advocate that the 
amendrent is declaratory. But to assume 
frcm this that the Amending Act did not 
in-end to alter the law as expounded by the 
decisions up to thatdate does not follow, 


‘In the first “place, it is not correct to say 


that there is a wellunderstood rule of law 
prior to the amendment in the manner 


‘stated by the learned Advocate for the 


(36) (1891) A. C. 107; 60 D.J Qi B. 145; 64 L, T, 
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,Yespondente. .'The decisions in Lachman 
“Singh v. Ram Lagan Singh (33): and 
Policherla: Veeraraghava Reddi v. Cherla 
.Subba. Reddi (20) indicate the contrary. In 
my opinion, the object of the amendment 
is -to make it now perfectly clear that for 
-any purpose cl. 36 of the Letters Patent 
-should never be controlled by the Civil 
: Procedure Code. This was tha view of 
Lord Buckmaster in Bhaidas Shivdas v. 
.Bhai Gulab (22) and the cases approved 
therein. The Amending Act is really the 


response of the Legislature to the invita- . 


tion of Page, J. 
The learned- Advocate for the respond- 
‘ents addressed another argument which 
also rrocseded on the footing that shere is 
‘a well-understood practice or rule of law 
prior to the Act. I.have already shown 
‘that there is no such well understood 
practice or rule of law, but apart from 
this, this argument is otherwise equally 
fallacious. He reliedons. 4 of the Amend- 
ing Act which saves prior existing rights 
etc. Clause 3 of the section says any 
principle or rule of law previously establish- 
ed notwithstanding that the same may 
have been derived by, in or from any 
enactment hereby repealed.” This shows 
‘that s. 5 applied only to the repealing part 
of theenactment and has nothinz to do 
‘with the amending part of the engctment. 
If any rule of law under an enactment 
amended by the Act of 1928 was intended 
to'be saved, the language used wouid have 
been “from any enactment hereby amended 
or repealed.” Therefore, this argument of 
the learned Advocate fails, 
The result is that it is now beyond all 
doubt that cl. 36 of the Letters Patent 
applies to all appeals. It may be asked 
: when. does s. 98 of the Civil Procedure 
Code have any operation and why 
Should the Legislature not say that the 
‘section does not apply to Chartered High 
Courts instead of adding an explanation 
‘to: the section? The reply is that s. 98 
applies now only to Courts other than the 
"Ohartered High Courts, that is, the Chief 
Courts, Courts of Judicial Commissioners 
and the reason why the Legislature adopted 
‘this particular form of 
matter is that it was intended tc retain 
s. 98 as applicable even to Ohartered High 
‘Courts but make the applicatéon subject to 
el. 36 of the Letters Patent. If, at any time, 
„cl. 36of the Letters Patent ceases 50 exist, 
s. 98 will come into operation. It is to 
attain this particular result that the explan- 
‘ation was added tos. 98 instead of saying 


elucidating the. 


only a right of maintenance 
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that.s. 98 does not apply to Chartered High 
Oourts at all. I would answer the question 
referred to us thus: 
. "The procedure adopted by the High 
Court should be governed by cl. 36 of the. 
Letters Patent." 

Kumaraswmi J.—I 
agree. 

Reilly, J.—I agree. 

Y. N. V. Answered aceordingly, 


Sastriar, 





. MADRAS HIGH COURT. 
Civin MISCELLANEOUS APPEAL No. 119 
oF 1927. 

m March 26, 1928, 

Present :—Mr. Justice Devadoss and 
Mr. Justice Madhavan Nair. 
SWAMINATHAN-—APPELLANT 

< versus 
V. SUBRAMANIA IYER AND ANOTHER 
— RESPONDENTS. 
Hindu Law—Joint family—Agreement for sale of 


land—Subsequent adoption by vendor—Settlement of 


entire property on adopted son—Decree in favour of 
purchaset for damages against vendor for breach of 
agreement, whether can be enforced against son—Pious 
obligation of son—Deed of settlement, whether effects 
division of status, | i ; 

Under the ‘Hindu Law a money decree obtained 
against & Eindu father can be executed against the 
undivided share of his son and though the son is 
not primarily liable for the debt of the father, yet if 
it is neither illegal nor immoral, the onus of prov- 
ing which is on the son, he is liable to pay the 
debt on the ground of pious obligation and this 
obligation extends to his share of the family pro- 
perty even.though the son has been exonerated in 
the aT brought against the father, [p. 361, cols. 
1&2. 

Kurukundi Sama Rao v. Firm of Marwadi Vannayi 
Vajinji e and Brij Narain Rai v, Mangla Prasad 
Rai (1), followed. 

In order to create a divided status in a joint 
family a clear intention to that effect must be’ ex- 
pressed by theco-parcener or co-parceners who want 


-to be separated or divided in interest. An adop- 
iion deed executed by a Hindu under which the 


property of the adopter is settled on the adoptee, 
cannot be said te amount toa partition deed nor to 
create a divided status between the father and the son, 
"Phe fact that he had reserved to himself only a 
right to maintenance would not by itself create the 
divided status. [p. 361, col. 2; p. 362, col. 1.] 

Where a Hindu entered into an agreement for sale 
of land and subsequently took a boy in adoption 
on whom he settled his entire property reserving 
and the proposed 
purchaser obtained a decree against the father for 
damages for breach of the contract of sale: 

Held, that inasmuch as the obligation to perform 
the contract orto pay back the amount arose before 
the date of adoption, it was not open to the son to 
dispute the liability of the whole family property 


‘for the debt which resulted from an obligation in- 


curred-by ths father before the date of.adoption, [p. 
362, col. 2.] ] - 3 A E 


D 


' 116 I. ©. 1929 


Appeal against an order dated the 221d 
February, 1927, and passed in E.P. N. 152 
“of 1926, in Original Suit No. 38 of 19.9, 
on the file of the Court of the. Subordi- 
nate Judge, Mayavaram. 

Messrs. S. Varadachariar and 9S. 
. Panchapagesa Ayyar, for the Appellant. 

Mr. T. S. Ramaswami Ayyar, for he 
 Respondenis. 

JUDGMENT.—The lst respondent 
obtained a decree for damages only against 
the 2nd respondent in a suit brought by 
him for specific performance against he 
9nd respondent and his son the appellent. 
He applied for execution of the decree 
against the shares of both the father cnd 


son in the family property, The aprel- 


lant objected to execution against his 
share on the ground that there was no 
decree against him. The Subordirate 
Judge overruled his objection and dir:ct- 
ed execution to proceed againet his skare 
; also. Hence this appeal. The 2nd -es- 
pondent adopted the appellant on Hth 
April, 1917, and made a gift of his pro- 
-perty to him by an adoption deed, Ex. 12 
executed on the same date: He had œn- 
iracted on 8th April, 1916, for the sale of 
his property to the fst respondent vho 
brought a suit for specific performance of 
the agreement and obtained a decree in 
this Court for the advance paid and 
damages only against the father, the 2nd 
respondent. Though this Court held "hat 
the son's share was not affected by tke 
contraet of sale, he now seeks to execute 
ee cone’ against the shares of the sor as 
well, 

It is well settled that a money desree 
obtained against a Hindu father car ba 
executed against the undivided shar- of 
his son. Brij Narain Rai v. Maagla 
Prasad Rai (1) and Kurukundi Sama Rao 
v. Firm of Marwadi Vannapi Vajinji (2). 
Though ason is not primarily liable for 


——__the debt ofthe father yet ifitis nebher 


illegal nor immoral, the onus of pro-ing 
which is on the son, he is liable to pay 


.the debt on the ground of pious 
obligation and- this obligation ex- 
tends of the family 


to his share 


a) 77 Ind. Oas. 689; 46 A. 95; 21 A. L, J. 9:4; 46 
M. L. J. 23; 5 P. L. T.1; 28 0. W. N. 253; 1924) 
M. W.N. 68; 19 L, W. 72; 2 Pat. L. R. 41; 10 O. 


& A.L. R.82; A. I. R. 1924 P.O. 50; 33M. L.T. . 


457: 26 Bom. L. R. 500; 11 O. L. - J. 107; 51 I. A 128; 
1 O. W. N. 48; 41 C. L. J. 232 (P. C.). 
(2) 71 Ind. Cas. 153; 46 M. 64; (1922) M. W. X- 708; 
43 M. L. J. 745 ACI. R. 1923 Mad. 36; 32 M. 5. T, 
«9; 17; L, W. 661. 5 
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‘property ard ‘not to his separate property, 


even though the son has been exonerated 
in the suit brought against the father: 
vide Zenamandra Papiah v. Lanka Subba- 
sastrulu (3), Indar Pal v.Imperial Bank 
(4) ‘and Shiam Lal v. Ganeshi Lal (5). 
The contention of Mr. Varadachariar for 
the appellant. is that the father was not 
undivided on the date the debt was in- 
curred and, therefore, the decree against 
the father cannot be executed against the 
son. His argument is that the principle 
upon which execution is allowed against 
the aon's share, is, that embodied in s. 60 
of tne Ocde of Oivil Procedure which 
says: “The following property is liable 
to attachment and salein execution ofa 
decree, namely..:all other saleable property, 
moveable or immoveable, belonging to the 
judgment-debtor, or over which, or the 


` profits of which, he has a disposing power, 
. which he nay exercise for hisown benefit..." 


À Eindu father can sellthe family pro- 


.perty including the share of the son for 


a debt ecntracted by- him, but after parti- 
tion the father ceases to havea disposing 
power over the son’s share and so a decree 
against the father cannot. be executed 
against the son’s share, This argument 
presupposes that there has been a division 
between zhe father and the son in this 
case. Th» appellant was adopted by the 
2nd respondent on llth April, 1017, and 


“ungar Ex. 12 he made over the whole 


of his property to him. But it is not 
pleaded shat there has been a division 
between the appellant and the 2nd -res- 
pondent at anytime. Exhibit 12 which is 


stylad ‘adoption deed’ under which. the : 


property of the adopter is settled on the 
adoptee, cannot be said to amount to a 
partition deed nor to create a divided 


“status between the father and the son. - The 


recitals in Ex. 12 do not make out that 


the father intended to be separated from : 


his son, His giving -his. share in ‘the 
whcle family property to the son’ would 
not ereate & divided status between the 
father and the son. ‘It is well settled that 
in order to create a divided statusin a 
joint family a clear intention to that 
effeot must be expressed by the co-parcener 
or 30-parceners who want to be separated 
or divided in interest. It is not easy to 
import into Ex.12 an intention on the 


(3) 25 Ind. Cas. 396; 27 M. L. J.276; (1914) M. W. 
. 616. 
(4) 28 Ind. Oas. 593; 37 A. 214; 13 A. D. J. 211.. - 


- (5) às A, 288; A, W. N. (1906) 353; SA. L, J.10,. .; 


e 
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part.of the 2nd respondent 
from the appellant from the date of adop- 
: tion. The fact that he had reserved to 
himeelf only a right to maintenance would 
‘not by itself create a divided status 
between him and ‘the son. :In -the judg- 
-ment of the learned Chief Justice and 
Mr. Justice Krishnan the following pass- 
-age occurs ‘it is, therefore, clear that the 
share of the son cannot be affected by the 
agreement and that we can pass no decree 
in this case which could bind the son's 

undivided share of the property,’ 


to be divided | 


The appellant evidently contended in 
the suit that the plaintiff could not suc- 
cessfully maintain a ‘suit for specific per-. 
formance against the undivided share of 
the son. It does not appear that Hx. 12 
was relied upon as settling the property 
“upon the appellant before adoption, for 
‘such a contention would have been fatal 
.to the appellant's case; as a gift would 
not defeat the lst respondent's right 
under the contract andthe only fact re- 
lied tpon as giving a title to the half 
share of the family property was the 
adoption. When the title to property did 
not rest upon the document, but upon 
the adoption it cannot be said that by 
reason of Ex. 12 theson became divided 
from his father. The position of the 
appellant is not higher than that of an 
aurasu son and if a father makes over his 
share to his son by a gift deed, unless there 
are express words in the document to show 
. that from the date of the deed he becomes 
divided in status from the son, the mere 
gift of the father's share to the con. would 
not create a divided status between the 
. father and the son. We have no hesi- 
tation in holding that on the date of the 
. deeree the appellant was not divided from 
his- father, the 2nd respondent. In this 
view it is unnecessary to consider the cases 
relied’ upon by Mr. Varadachariar, to show 
that & decree obtained against the father 
could not be executed against the son's 
Share after partition. 


It was contended that the debt was 
contracted only on the date of the decree 
of the High Court, and, therefore, the debt 
was not binding upon the appellant as it 

: was incurred after division. In the view 
we have taken of this cas$it is unneces- 
sary to discuss this point at length. 
Granting for argument's sake that the 

' appellant became’ divided on the date of 
Ex.. 12, it cannot be said that the debt 
was. incurred only.on the.date ;.this. Court 
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passed the decree in Ist respondent's 
favour. The contract of sale was on sth 
April, 1916, a year before the adoption 
of the appellant. Under that agreement 


the 2nd respondent received a sum of 


money as advance, The -obligation to, 
psrform the contract or to pay back the 
amoun; arose: before the date of adoption, 
and ifa son is born after an obligation 
has been incurred which obligation by 
reason of non-performance results in a debt, 
it canrot be said to be a debt incurred 
after the birth of the son, Though in 
certain circumstances it might not ~result 
inia debt; yet if the obligation was in- 
curred before the birth ofason or asin 
this cas3 before the adoption it is not 
open tothe son to dispute thé liability of 


-the whole family property for the debt 
‘which resulted from an.obligation incurred  . 
by the father before the date of adoption. - 


Weare not prepared to hold that the debt 
of the father was incurred only ‘on the 
date tkis Court passed the decree in 
favour of the lst respondent as the obli- 
gation which was incurred before adop- 
tion of the appellant continued right 
through till this Court converted the ob- 
ligation into a money decree. If this view 
is correct the ruling of the Full Bench in 
Appeal No. 397 of 1924 would apply to 
the case. In that case the Full Bench 
answered the question ‘whether a simple 
creditor of a father in a joint Hindu family 
isentitled to recover the debt from the 
shares cf the sons after a bona fide parti- 
tion has taken place between the father 
and the son ; in the affirmative. 

The question whether the son can be 
proceedsd against in execution or can be 
proceeded against only in a separate suit 
is not of much importance in this case 
as the appellant was& party to the suit 
and anv objection by him to execution 
against his share could be inquired into 
under s. 47 of the Code of Civil Procedure, 
Under cl. (2) of 8.47 “the Court. may,subject 
to any >bjection as to limitation or juris- 
diction, treat a proceeding under this sec- 
tion as & suit or asuit as a proceeding 
and may, if necessary, order payment of 
any additional Court-fees.” The -debt of 


. the father is neither, illegal nor immoral 


for the decree against the 2nd respondent 
is for tke amount paid by the lst respon- 
It is 
difficult. to see -how a decree for money 


_advanced and for damages for breach of 
‘contract. could be said to be an immoral 


or illegal debt. The case .in Sreenivasa 


4 
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Aiyangar v. Kuppuswami Aiyangar 3) 
is distinguishable on the facts. In that 
. case the father alienated the son's shu-e 
also. In a partition suit brought by tke 
son the alienation was held nót to be 
binding on the son and the amount wh ch 
the father had to refund to the aliense 
by reason of the failure of considerat.en, 
by the sale being set aside so far as -ne 
son's share was concerned, was not a d35t 
binding on the son. Wallis, C. J., 2D- 
served: “ Any liability which the fatar 
may incur to the alienees on such uncon- 
' ditional setting aside of the alienation 
arises from his own immoral act in mak ng 
the alienation in the first instance in 
breach of the duty which he owed to Lis 
sons: as manager of the joint family rro- 
perty, and I do not think the sons ^an 
properly. be held to be under any pi-us 
obligation to relieve him from the œm- 
sequences of his unsuccessful attempt to 
defraud them." This observation cannot 
apply to the present case, for the ccn- 
tract of sale was- before the coming 
into existence of a son, the  appellert; 
and, therefore, it cannot be said that >n 
the date when he contracted to sell the 
property he intended to defraud anyone. 
The son is, therefore, clearly liable to 
pay the father’s debt on the grounc of 
pious obligation as it is neither illegal ror 
immoral. Ia the result the appeal fzils 
and is dismissed with costs. 
Y Appeal dismissei 


N v. p 
(8) 61 Ind. Cas. 698; 44 M. £01; 14 L. W. 78; ( £21) 
M, W, N. 630. 


———— 


'"MADRAS HIGH COURT: 
Orvie MiscatLangous APPEAL No. 12L 
: oF 1927. 
March 14, 1928, 
Present :—Mr. Justice Devadoss 
and Mr. Justice Jackson. 
M. R. A. L. LAKSHMANAN CHETT™ 
—APPELLANT 


versus 
M.S, A. P. L. PALANIAPPA OHETIS 
— RESPONDENT. 

Res judicata—Ezecution proceedings—Order for~ 
execution —Application ultimately dismissed—Qwes-ion 
of limitation, whether can be raised in later apglzca- 
tion—Substituted service, effect of. 

An ex parte order in execution proceedings dct- 
ing execution of a decree to proceed after sus 
of notice to the judgment-debtor and after the Court 
hes held that service of notice has been culy 
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effected, is m general prinoiples binding as res 
judica-a in subsequent proceedings. [p. 364, col. 


hen a Ceurt orders execution, the implication of 
that crder is that the applicant has a right to 
execut the lecree, that it isan executable decree, 
that isis nc barred by limitation and that the 
judgrcent-debtor is liable to satisfy the decree. (p. 
365, 1.1] - 

The subsequent dismissal of the execution appli- 
cation. either for want of prosecution er owing to 
inabilty of the process of the Court to reach the 
judgrcent-de >tor or his property, does not imply that 
the orlers passed on the application have ceased to 
have 2ffect. [ibid.] 

Muzgul P:rshad Dichit v. Grija Kant Lahiri (1) 
and subbiaF Naicker v. Ramanathan Chettiar (2), 
followed. Ie 

An order œ the Court ‘execute’ or ‘attach’ implies 
that fhe Court has considered all that need be con- 
aiderel before execution could issue. [p. 364, col. 


J : f 
Substitute] service served in the manner prescribed 
by lew amcunts to personal service. [p. 365, col, 


2. 

Shariba B«eby v. Abdul Salam (7), followed. 

Appeal against an order of the Court 
of -he Temporary Subordinate Judge, 
Devekotta, dated the 13th December, 1926, 
and made in E. P. R. No. 87 of 1926in O. 8. 
No. 151 cf 1913 on the file of the Court 
of tto Sutordinate Judge of Ramnad. 

M- M. Patanjali Sastri, for the Appellant. 

M-. K. Famanathan Chettiar, tor the Res- 


poncent. 
JUDGMENT. . 
Devacoss, J.—The respondent appli- 
ed sor execution of the decree in O, 8. 


“No, 151 cf 1913 and relied on an applica- 


tion. of 1322 for saving the bar of limi- 
taticn, and the contention of the appellant 
thatthe =ppl ication of 1922 was barred 
by _imitasion was rejected by the Subor- 
dinste Judge on the ground that he was 
barred by res judicata . from raising the con- 
tention. Hence this appeal. It was well 
gett ed so farback as, Mungul Pershad Dichit 
v. 3rija Kant Lahiri (1) that orders in 
execution operated as res judicata. In that 
case the Privy Council held that although 
the execution of a decree may have been 
acttally barred by time at the date of 
an application made forits execution, yet, 
if en order for such execution has been 
regularly-made by a competent Court, hav- 
ing jurisdiction to try whether it was 
bar:ed by time or not, such order, although 
errcneous, must if unreversed, be treated 
as valid. This case was followed in Subbiah 
Naciker v. Ramanathan Chettiar (2) and 
Mazzem Eossein Mondal v. Sarat Kumari 


(1) 80. £i; 8I. A. 123; I1 C. L. R. 113; 4 Sar. P. 
O. J 249; z4 Ind. Dec. (x. 8.) 32 (P. O.). 

(2) 22'Inc Cas. 899; 37 M. 462; 26 M. L., J. 189; 
(1919) M. W. N. 205; 1 L. W. 251. -7 
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‘Debi (8). The appellant argues that there has 
been -no. express decision. that the appli- 
cation of 1922 was in time and inthe 
absence of an express. decision to ‘that 
effect the. principles of constructive res 
judicata should not beapplied to it. When 
‘an application is made to-a Court for 
execution,- notice- is ordered to judgment- 
‘debter to show cause why the decree 
‘should , not be executed against him. If 
. the - judgment-debtor does not show cause, 
‘the Oourt orders execution of the decree 
either against the person or against his 
‘property -according to. the terms of the 
decree. The implication of that order is 
‘that the applicant hasa right to execute 
“the decree and that it is an executable 
decree and that. it is not barred by limita- 
‘tion and that the judgment-debtor is liable 
-'to satisfy the decree. In the absence of 
opposition. by. the judgment-debtor tha 
‘Court is not bound to write an order in 
extenso on any of the above points. It is 
only when the judgment-debtor opposes 
the application for execution- and urges 
certain grounds, that the Court is called 
upon to. consider the grounds and give 
ite decision and its reasons. The order of 
-the Court.‘execute’ or ‘attach’ implies that the 
Court has considered all that need be con- 
sidered before execution could issue, Execu- 
-tion' Petition No. 149 of 1922 was filed on 7th 
December, 1922,and the Oourt ordered notice 
4o the .judgment-debtor. The notice was 
-affixed to. his house. More than one notice 
“was. taken and as the Court was informed 
that: the appellant was residing at Singa- 
‘pore, it ordered notice to Singapore. 
The notice was returned unserved for want 
-of proper address. And the Court ordered 
substituted . service on 21st November,.1923, 
‘and held that substituted service had been 
effected on the appellant. On 17th Decem- 
þer, 1923, the Court passed the following 
order “execution will proceed; attackment 
ordered for 21st January, 1924," The order 
that execution will proceed implies that 
the execution of the decree was not harred 
and that the decree was an  unsatis- 
fied. decree. The contention that there 
was nodecision on the point of limi- 
tation cannot be upheld inthe teeth of the 
order that execution will proceed. In. Sub- 
biah Naicker v, Ramanathan Chettiar (2) 
the facts were: On the appligation No.. 389 
of. 1909 notice . was ordered to issue to 
defendants to show cause why the dscree 
should- not be executed by sale of pro- 


09) 5 Ind, Cas, 89; 11 O. L. J. 357; 14 O, W. N. 
33, ; 
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perties which had been attached long ago 
and which attachment was still (subsisting. - 
This order was passed by the District . 
Munsif’s Court of Srivilliputtur and. in : 
1910 the properties attached by the Dis-- 
trict Munsifs Court, Brivilliputtur, were 
transferred to the jurisdiction of the Ad- 
ditional District Munsif's Court of the 
Tinnevelly. The decree-holder applied to 
the Additional District Muneifs Court of 
Tinnevelly that the execution proceedings 
started by the Srivilliputtur District Mun; 
sif’s Court may be continued in the Ad- 
ditional District Munsif's Court, Tinnevelly. 
The District Munsif, Tinnevelly, held 
among other things that the ex parte order 
of the Srivilliputtur, District Munsif’s Oourt, 
could not be treated as estopping the 2nd 
defendant so as to preclude him from ob- 


jeeting to the minor respondent executing ` l 


the decree on the ground of limitation 
and on ihe ground that the right to exe- 
cute has not been satisfactorily proved. The 
High Court held that an ex parte order 
in execution proceedings passed after is- 
sue of notice and after the Court has 
held that the service of notice was duly 
effected, is on general principles binding 
as res judicata. Hn 

nee learned Judges observe at “page 


“It has now beensettled—see Hara Chandra 
Bairagi v. Bepin Behary Das (4)—that an ex 
parte decree does operate as res judicata. See 
also Venkata Perumal Raj Bahadur v. 
Thathia Ramasawmy Chetty: (5) where 
Benson and Sundara Ayyar, JJ., express 
the view that an ex parte decree does estop 
the parties to the suit from disputing its 
validity afterwards. This effect of an ex 
parte decree or order passed after notice 
(declared to be duly served on the respond- 
ent) does not rest merely upon the provisions 
of the Oivil Procedure Code, s. ll, but 
upon general -principles of jurisprudence. 


Though as pointed out by the Privy Council — .. 


in Thakur Prasad v. Fakir-ullah (6) the 
special provisions of the Civil Procedure 
Code like the old ss. 43 or 373, or 103 which 
preclude a litigant from . bringing 8. fresh 
suit in respect. of certain claims though 
they had not been actually heard and 
decided in the first suit, could not apply 
to execution proceedings, the general 
principles of jurisprudence which govern 
- (4) 6 Ind. Oas. 860; 13 C. L. J. 38. > 
- (5).9 Ind. Cas. 875; 35 M. 75; (1911) 1 M. W. N, 
290; 9 M. L. T: 487; 21 M. L. J. 709. z 
* (6) 17 A. 106; 5 M. L. J. 3; 22-1. A. 44; 6 Sar. P.-O, 
Pn (POO uy. ce a 2 er lie ed 
~ *Page of 39 M.—[Ed.] . ^ - 
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the. Courts as regards res judicata or 
estoppel by record do apply to execut on 
proceedings and have been 80 appLled 
following the well-known case of Mungu 
Pershad Dichit v. Grija Kant Lahiri (1) 
by all the Indian Courts.” : 

The above extract lays down clearly she 
principle governing orders in execution 
‘proceedings. . . zt r : 

It is strongly urged that the dismissal of 
the execution application of 1922 must be 
taken to imply that all the orders passed on 


it have been either vacated or have ceased: 


to have effect, This’ argument is on the 
face of it fallacious. When the Oourt orcers 
execution of a decree it holds as already 
observed that the decree is a living decree 
and thatit is capable of execution und 
that it is an unsatisfied decree. ‘he 
subsequent dismissal of the execution 
application either for want of prosecudion 
or owing to inability of the process ofthe 
Court to reach the judgment-debtor or 
his property, does not imply that the 
orders passed on the application ceasei to 
have effect, Supposing if the order to 
execute was passed after hearing the 
objections of the judgment-debtor hat 
the decree was barred by limitation and 
the Court overruled the objections and 
ordered execution to proceed, could it be 
reasonably contended that there was no 
order which would bind the judgmsnt- 
debtor on the question of limitation. 
In this case the Court finds that attzch- 
ment of moveables was Ordered and the ap- 
pellants’ wife caused Rs. 200 to be pacd to 
the respondent on 7th January, 1924, wEere- 
upon he endorsed. that no moveables vvere 
found, and that the warrant of attachnent 
may -be- returned. It is the practics of 


the Courts, when execution is thwarted to: 


the -application and allow 
to- apply again. 


dismiss - 
the decree-holder 


.— The dismissal of the application of 1922 


after part satisfaction cannot in any way 
affect the force of the orders passed on it. 
Tt is next urged that notice of the a»pli- 
cation of: 1922 was not served upon the 
appellant and, therefore, the order onthat 
petition could not bind him. As stated 
above the notice with copy of petition was 
ordered on 21st December, 1922, and netice 
was affixed to appellant's house before 31st 
January, 1923. The notice was ordared 
to the defendant-at Singapore on 12th 
March, 1923. The notice was retu-ned 
unserved for want of proper address It 
was enly after that, that substituted gervice 
was ordered. Substituted service was Serv- 
C 
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ed'in the manner prescribed by law and 
there is nc reason to think that the usual 
formalities were not observed. The pre- 
.sumption.:s that.the official acts are done in 
tthe manner provided by law, The appel- 
lant’s cortention is that he was unaware 
cof these proceedings. He repudiates the 
payment by hiswife and says he was 
not aware of it. It is impossible to be- 
lieve that the appellant was unaware of 
wha; wae going on. When the decree 
holder dces allthat is required of him 
by law todo, the judgment-debtor is not 
entitled to defeat his claim on the ground 
that he Las successfully evaded personal 
service of notice, Notice was served by 
afixiure to his last known place of 
residence and his wife was living there 
at the time. We hold that such service is 
good service on the appellant, Over and 
above that the. appellant was served by 
substituted service and such service has 
been held by this Court to amount to 
personal service, [vide Shariba Beeby v. 
Abdul Salam (1)]. 

Thecasasrelied upon by the appellant 


.haveno aoplication to the present case. In 


Mirza Ally Bebanee v. Syed Hyder Hoosein 
(8), it was held that notice in order to be 
valid notice must give sufficient time to 
enable tke judgment-debtor to come and 
oppose tke application. It is urged that 
notice of substituted service did not give 
Suf£cient time to enable the appellant to 
appear b3fore the Court.and urged his 
objections. Substituted service was effected’ 
about 10th November, 1923. The Court 
held the service good on 21st November, 
1923, and the order that execution will 
proceed and the defendani’s : properties 
wili be attached was not made till 
17th December, 1923. Even though the 
defsndart was in the Federated Malay 
Staies he had sufficient time to appear 
before the Court or to make arrangement 
for oppcsing the application. We hold 
thas the notice in this case gave the 
appellans sufficient time to appear before 
the Court and press his objection, if he 
hac apy. In Mazzem Hossein Mondal v. 
Sarat Kumari Debi (3) it was held that. 
the absence of notice to the judgment- 
debtor gave him a good ground to ques- 
tion orders ip execution passed in one 
stage of the proceedingsat a later stage 
of the proceedings, The principle of the 


(T) 110 Icd. Cas. 490; (1928) M. W. N. 49; A. L R. 
1998 Mad. 315; 28 L. W. 513; 51 M. 860; 55 M. L.J, 


565. 
(8) 2 B. 149; 2 Ind. Jur. 118. 


$68 — EC 
decision in Mon Mohan Karmakar v. Dwár- 
ka Nath Karmakar (9) is against the ap- 
pellant, In Varadiah v. Rajakumara Ven- 
kata Perumal (10) it was held that an 


order in execution proceedings cannot 


operate as res judicata when notice has not 
been ordered to the judgment-debtor. 
In Subramania Iyer v. Rajeswara Sethum- 
pathi (11) the notice to the respondents 
was only toshow cause why they should 
-not be brought on record as the legal 
representatives of the deceased judgment- 
debtor for purposes of execution, They 
did not appear and an order was made 
ex parte making them parties. There was 
no notice to them asto what properties 
were to be attached. An application to set 
aside the attachment on the ground that 
the properties did not belong to the judg- 
ment-debtor, was held not barred. There 
wasa distinct finding that they had 
no notice that any particular pro- 
perty was. going to be attached. When 
they ‘came to know that an order was 
‘passed to attach the properties they im- 
médiately filed a petition praying for 
the cancellation of that order. When 
no notice is givento the judgment-debtor 
or when the notice does not specify what 
is gning to be done any order passed on 
the execution application will not operate 
as res judicata in subsequent -proceedings. 
Wé may in this connection refer to a recent 
decision of this Court in O. M-A. No. 455 of. 
1925 to which one of us was a party 
wherein it was held that an order for 
execution after notice to the judgment- 
debtorcould not be cancelled afterwards. 
We:hold that the appellant is barred 
by res judicata from raising the contention 
that the ‘execution application of 1922 
was barred by limitation. There is no 
other point in the case. The appeal fails 
‘and is dismissed with costs, 


N 


J ackson, J.—TI agree with this, 


Y, NL V. Appeal dismissed. 
9) 7 Ind. Oas. 55; 12 O. L. J. 318. 
t 21 Ind. Cas. 782; 14 M. L. T; 530; 26 M, L.J. 
83; (1011) M, W. N. 157. = z 
(11) 38 Ind, Cas, 627; 40 M. 1016, 
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MADRAS HIGH COURT. 3 
URIMINAL Revision Oase No, 33 or 1929. 
(Case REFERRED No. 3 or 1929.) ` 
February 28, 1929. 
Present:—Mr. Justice Waller 
and Mr. Justice Krishnan Pandalai. 
Ir re TIRUMANA GOUNDAN 
AND ANOTHER—ACCUSED, 

Criminal Procedure Code (Act V of 1898), s. 587— 
asa provision of law, omission to comply with, 
effect of. . 

Mere fai_ure to comply with a mandatcry provision- 
of the Oriminal Procedure Code is not necessarily an 
illegality that vitiates proceedings. 

Forbes 7. Muhammad Ali Haider Khan (1) and 
Khushal Jeram v. Emperor (2), referred to. 

Case rsferred for tlie orders of the High 
Court, under s. 438 of the Oriminal Procedure 
Oode, br the Sessions Judge Coimbatore 
in his letter, dated the 5th January, 1929, 


Mr. M. Krishna Bharathi, the 
Accused, ; 


for 


Mr. K- N. Ganapathi for Public Pro- 
secutor, Zor the Orown. . 


ORDER.—We concur in the view 


` expressec in Forbes v. Muhammad Ali 


Haider Ehan (1) and Khushal Jeram v. 
Emperor <2), that failure to comply with a 
mandatory provision of law is not necessarily 
an illegality that vitiates the proceedings. 
The question is whether-the failure has 
been prejudicial to the accused. We see 
no reasor to conclude that it has been 
prejudiciel in this instance. : 


The petition is dismissed. 


Y. N. Y. Petition dismissed. 
(1) 90 Ind, Cas. 308; 53 O. 46; 42 O. L. J. 131; 96 

Or. L. J, 1524; A. I. R. 1925 Cal. 1246. 

:(2) 97 Ind Oas. 671; 50 B. 680; 28 Bom. L. R. 1026 

21 Cr. L. J. 1151; A. I. R, 1926 Bom. 534, Í 
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MADRAS HIGH COURT. 
FULL BENCH. 
Civi, APPzAL No. 235 or 1924. 
September 4, 1928. 
Present :—Sir Murray Ooutts Trotter, KT, 
Chief Justice, Mr. Justice Ramesam and 
Mr. Justice Walsh.  . 
VEERAPPA CHETTIAR—PLAINTIFF— 
APPELLANT 
vet SS 
SUBBRAHMANYA AYYAR AND GTHERU 
—DEFENDANTS— RESPONDENTS, 
Transfer of Property Act (IV of.1882) as amenazd 
by Acts XXVII of 1926, X of 1927 and XII of 127 
—Retrospective operation—Mortgage-deed—Signatu: es 
of Registering Officer and: identifying witnesses to 
registration endorsement, whether sufficient attesu- 


tion. 
Acts XXVII of 1926, X of 1927 and XII of 127 


dealing with the requirements of valid attestation ‘ 


of amortgage-deed are retrospective in their nattre 
so as to apply to mortgage documents executed or a 
date prior to their coming into force. [p. 368, ccls. 
1&2] 


The signatures of the Registering Officer and of 
the identifying witnesses affixed to the registraton 
endorsement under ss. 58 and 59 of the Registrat-n 
_Act amount to sufficient attestation within be 
meaning of s.59 of the Transfer of Property «ct 
read with the aforesaid amending Acts. [p. 368, col. 


2. 
hadra Mohun Dutt v. Nripendra Nath Nandy (3), 
followed. ` 


Appeal against a decree ofthe Ootrt 
of the Subordinate Judge, Negapatam, datsd 
ae 19th November, 1923, in O. 8. No. 14of 

1. i 


ORDER. 


Coutts Trotter, C. J. and Srini- 
vasa Ayengar,J.—Before determining 


the various questions of law that have been - 


argued in this appeal it seems to us tLat. 
it is necessary. that findings should be 
recorded and sent up by the lower Court 
with regard to the following matters :— 

1, Whether the Sub-Registrar who re- 
gistered the instrument, Ex. A in -he 
ease, made his siguature in the regis- 
tration endorsement referring to he 
admission of-execution by the executats 
of the document, in the presence of “he 
executants? E 

9. Whether the witnesses who iderti- 
fied the executants before the Sub-3e- 
gistrar were present when such  ad- 
mission of execution was made by he 
executants ? š 

3. Whether they or either of them made 
their signature in the presence of she 
executants ? 

Time for return ofthe findings is -wo 
months. : 


Ten days are allowed for ‘objections. 


BÜBBÉAIAANYA AYYAR, 1867 
In compliance with the above order, the 
Subordinate Judge of Negapatam sub- 
mitted tho following Findings. 
* * 


FINDINGS. 

Firg Issuz.—l cannot, therefore, find on 
the first issue that the Sub-Registrar who 
registered Hx. A made his signature in 
the registration endorsement referring to: 
the adinission of execution by the exe- 
eutants of the document in the presence of 
the exseutaxts, : 


* ae 


Seccnd Issue.—I, therefore, find that the 
witnesses who identified the executants 
of Ex. A before the Sub-Registrar were 
presert when the admission of -execution 
of that document was made by the exe- 
cutan’s. 

* * * * * 

Third Issue —On that evidence I find 
that koth the identifying witnesses made: 
their 3igna:ure in the presence of the exe-. 
cutanzs of 3x. A. 


This appeal came on for hearing ‘on. 
10th end lith of April, 1928, after the re- 
turn of tha findings of the lower Court 
upon the issues referred for trial. 


ORDER OF REFERENCE TOA 
. FULL BENCH. . 
Ccutts Trotter, C. J. and 
Odgers, J.—This appeal was argued . 
befors Mr. Justice Srinivasa Iyengar 
and, myself - and we asked for. 
findings cn three points. The findings 
have come to hand, but itis pointed out 
by the learned Vakils in the case that a 
point of lew confronts us in limine, the 
dispcsal of which might affect the appeal 
go as to render discussion of any sub- 
sidiazy points unnecessary. The points are 
of ccnsiderable importance and relate to 
the 2osition of a Registration Officer ‘as 
a wi ness to a document which comes 
before him in bis official capacity and 
to which he aflxes his signature. There 
is direct authority in Patna for the position 
takem up by the appellant, the case of 
Sarada Prasad Tej v. Triguna Charan Ray 
(1). The decision in that case has been 
graysly doubted by Mr. Justice Carr in 
R.A L. Firm. R. M. M. A. Firm (2), 
The opinion ofthe Patna High Court is 


(1) 10 Ind. Cas. 402; 1 Pat. 300; A, I. R. 1922 Pat, 
- 402; L Pat. L. R. 263. 
io 109 Ind. Cas. 409; 5 R, 772; A. I, R, 1928 Rang, 
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- alo supported in-Radha - Mohun. Dutt v. 
Nripendra Nath Nandy (3). The question 


is one of importance and is likely to arise. 


constantly, especially since the definition 
of attestation" jn the Amending Act. It 
is one that is very likely to recur and one 
of the questions that wil arise will be as 
to.the effect ofthe Amending Aets with 
their new- definition of 
which did not exist in the old Trans- 
fer of Property- Act. In these. circum- 
stances, we think it best torefer the fol- 
lowing questions to.a Full Bench :—  . 

. .l. Whether Acts XXVII of1926; X of 
^ 1927 and XII of 1927 are retrospective'in 


their nature so as to apply to documents. 


‘executed on a date prior to. their coming 
` into force ? ; 
a Whether the signatures of the Re- 
` gistering Officer and of the identifying 
witnesses affixed to the - registration en- 
dorsement under ss, 58 and 59 of the 
Indian Registration Act amount to sufi- 
cient attestation within the meaning of 
6. 59 of the Transfer -of Property Act 
.. read with the aforesaid Amending Acts? 

3. Oonsequently whether or no Appeal 
. No. 170 of 1925 was rightly decided. : 

This appeal came: on for ‘hearing on 
` 3rd August, 1928, in pursuance of the 
aforesaid Order of Reference to a Full 


‘Bench. | | 
- "Mr. T. V. Venkatarama Iyer, for 


Mr. T. V. Ramanatha Iyer, for the Ap- 


` pellant. - | 
dim T. V. Muthukrishna Iyer, for Mr. 


N. Muthuswami Ayyar, Messre. T. S. Sub- 
ramania Iyer and T. S. Srinivasa Ayyar, 
for the Respondents. ee? 

: The case having stood over for con- 
sideration the Oourt expressed the fol. 


lowing ^ 


: OPINION. * 
. Coutts Trotter, C.J.—My brother 
Odgers and I referred this case to a Full 
Bench rather from a desire to -have an 
authoritative ruling for the Courts of 
this Presidency than from any real doubt 
we had asto the right answers to the 
question that we referred. ae os 
The answers to the questions. are a8 
OCD The Acts are retsospective. We 
should have thought that Acts XXVII 
of 1926 and X of 1927 showed a clear 
intention that they were to be regarded 


-(3) 105 Indi Cas. 422; 47.0, L, J, 118; A. I. R, 1922. 
Cai i LS i O 
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as retrospective, but the terms of Act 
XII of 1927 preclude further discussion. 

(2) The signatures of the Registering . 
Officer and of the identifying witnesses 
affixed to the registration endorsement 
are a sufficient attestation within the mean- 
ing of the Transfer of Property Act and 
its.subsequent amending Acts. The argu- 
ment against this conclusion was that the 
signattres were made alio intuitu, to, . 
satisfy the. requirements: of the "Registra- . 
tion Ast, and cannot, therefore, be invoked - 
in aid for another purpose, viz, attesta- 
tion under the Transfer of Property Act: 
though in fact all the conditions laid 
down by the. latter Act are fulfilled.. 
The Registering Officer and the identifying. 
witnesses” had exactly the same duty 
imposed upon them by the Registration. 
Act as would have vested upon them as 
attestimg witnesses under the Transfer of. 
Property Act, and that duty they dis- 
chargec. We think that this argument 
is at its best too artificial to prevail and we. 
agree with Sarada Prasad Tej v. Triguna 
Charan Ray (1) and Radha Mohun Dutt 
v. Nrigendra Nath Nandy (3) in rejecting 
lb. 033 i AS 


(3) As Appeal No, 170 of 1925* has not 
been reported. it “is unnecessary to ex-. 
press any Opinion on the correctness of 
the decision. i oe s 


Ramesam, J .—I agree. 
Walsh, J.—I agree, "" E 
i . . Reference answered. 





“Since reported as III Ind, Cas, 407—[Ed.] 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision PETITION No. 1315 
e - oF 1928, : 

March 22, 1928. : 
Present:—Mr, Justice Cuming and 
Mr. Justice Lort- Williams. 
KALI KUMAR DAS—AocUsED — 
Ps ITIONER 
versus 
NAWAB ALI DHALI—CóoxPLAINANT— 

. Opposite PARTY. 

Criminal Procedure Code (Act V of 1808), ss. 284, 
235, 289 (d)—Distinct offences by several perso-s in 
same transaction—Joint trial, legality of—J oind-r of 
alternative charges, effect of. 

Section 239, sub-s. (d), Criminal Procedure Code, 
contemplates allthe offences committed by th: ac- 
cused persons, whether substantive offences or ..bet- 
ment of those offences, being tried together provided 
they were committed by the accused in the ccurse 
of the same transaction. [p. 369, col 2.] 

Therefore, two persons can be jointly tried of hree 
substantive charges and oné of them of abetting “hose 
three offences. [ibid.] 

The legality of a joint trial depends upon th: ac- 
cusation and not onthe result of the trial. [p 370, 


col. 1. ; 
. Abdul. Salim v. Emperor (2), referred to. 


Messrs, Debendra Narayan Bhattacharji- 


and Turapada Pan:rji, for the Petitioner. 

` Messrs. Mritunjoy Chaltopadhya and 

Debabrata Mukerji, for the Opposite Party. 
JUDGMENT. 

Cuming, J.—The present petitioner 
Kali Kumar Das was tried jointly with 
one Rahimuddi on the following cha-ges 
firat of all that they conspired to commit 
criminal breach of trust with regard to 
a certain sum of money about Rs. 2,000 odd 
and thereby committed an offence punishable 
under 8. 408 read with s. 120 B; and secondly, 
that they misappropriated a sum of 
Re. 2,C00 odd and so committed an offence 
under s. 403, Indian Penal Oode. Aga nst 
the..present petitioner there. was alo a 
further charge that he committed crim_nal 
breach of trust asa servant with regard 
to the same sum of money Rs. 2,000 cdd. 


~> These charges were drawn up on 30th Jaly, 


1937. On 13th September, 1927, the 
Magistrate added what he has descrized 


as alsernative charges, namely, three cLar-' 


ges a zainst the present petitioner of falsify- 
ing tie accounts. Each of these charges 
dealt with one specific item in the acccunt 
and also against the other accused: Rabim- 
uddi.of abétting the sime falsification of 
accounts.” E KANG, 

It is unnecessary to s'ate in detail the 
fasts of the.case -at length. They are 
briefly these: - The petitioner was a servant 


of the complainant Nawab Ali who is & 
jute-broker at Poran Bazar Ohandpore. 


24 
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Rahimuddi was a-customer. The case is 
that by means of falsification of certain 
books of azcount they defrauded or attempt- 
ed to defraud the complainant of the sum 
of Ra. 2,000 odd. - t 

TŁe first argument that has been put 
forward ky the petitioner is that s. 239, 
Criminal Procedure Code, does not con- 
template what are described as alternative 
charzes eing tried together with the 
orignal charges. I admit I do notsee the 
force of «his contention. Section 239 (d) 
provides shat persons accused of different 
Offerces ccmmitted in thecourse of the same 
transaction may be tried together. It is 
suffizient that the offences were committed 
in the ccurse ofthe same transaction. 
Whether “he charge is an alternative one as 
proxided by s. 236 or i8 a distinct charge is 
obviously immaterial. - 

Tae leerned Vakil has next argued that 
the .wo persons cannot be jointly tried on 
thres substantive charges and one of them 
Rahimuddi of abetting these three offences, 
As “ar ae I can see this is also covered by 
sub-el.(d) s.239; No doubt sub-cl, (c) does 
not cover this case, but sub-cl. (d) 
mosz ceriainly does. Sub-clause (d), con- 
templates all the offences committed by 
thess persons, whether ‘substantive offences 
or £betment of those offences, being tried 
together provided they were committed by 
thees persons. in the course-of the ‘same 
tracsaction. f 


Taen tke learned Vakil has argued that 


s. 222, sab-cl. (2) has no application tò 
the present case and that hence the accused: 


was really tried on some 10 or 20 charges. 


of falsification. He contends that s. 234, 


Cricinal -Procedure Code, would be a bar. 


to this procedure. But s. 234 refers ta 
offerces of the same kind though in other. 
resp2cts entirely distinct from each other 


-and not necessarily forming part of the. 


section which. 
governs the case, however, is 8. 235, Orimi-. 


same trensaction. The 
nal 2rocedure (ode, which provides that 
any. number of offences may be tried toge-’ 
therif they form part of the same transac- ' 
tion. . That is equally clear from the wording 
of s. 239 (d) which clearly to my mind con-~ 
templates that all - offences committed in 
the 3 .uree of the same transaction may be 
tried toge:her and that the accused peraons 


` conc2rned in this offence may be jointly: 


triedthough they are concerned in different 
offences. [The criterionas to whether they 
can or cannot be tried together is whether 
these offences were committed by them in 
the course of the same transaction, It is ng 


e 
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that the accused persons would be embar- 
rassed by such a joint trial to try the accus- 
éd persons or even the charges separately. 
Section 239 is only an enabling section. It 
does not, however, appear thai the peti- 
tioner ever suggested that he would be 
embarrassed by a joint trial with his co- 
accused Rahimuddi or ever asked for a 
separate trial. 


It was then contended that &, 234 is not . 


applicable when several persons were tried 
jointly under s, 239, and we were referred to 
the case of Budhai Sheik v. Emperor (1). -I 
admit that I do notsee the applicability of 
8. 234 to the present case. This is nota 
question of different offences of the same 
kind though otherwise non-copnected with 
each other committed within the space of 
one year. This is a case of number of 
offences £o connected as to form one trans- 
action which case is dealt with under 8, 235, 
and also under s. 239 (d), 

The only question really to be decided 
is whether all the offences of which these 
persons have been tried were committed in 
the course of the same transaction, As con- 
tended by the learned Vakil for the peti- 
tioner and also by the learned Vakil who 
appears for the complainant the legality of 
the joint trial depends upon the accusa- 
tion and not on the result of the trial: see 
the ease of Abdul Salim v. Emperor (2). 
The ease for the prosecution in this case 
was that between certain dates the two 
accused conspired together to defraud the 
complainant of a sum of money roughly 
Rs. 2,000. All the various means that were 
. used tocarry out this conspiracy, namely, 

falsification of accounts and mis&ppropriat- 
ing various sums during the period all 
formed part of the same transaction which 
was a conspiracy to defraud the eomplain- 
ant. All the offences with which the 
present petitioner and Rahimuddi who was 
tried jointly with him had been charged-and 
convicted were committed in the course of 
this one transaction. The rule, therefore, 
stands discharged. The petitioner, if on 
bail, must surrender to serve out the remain- 
ing portion of the sentence, 

Lort-Williams, J.—I agree. — 

A. . Rule discharged. 

(1)33 C. 292; 100: W. N. 32; 3 Or. L. J. 126. 

(2) 69 Ind. Cas. 145; 49 0.573; 38 €. L. J. 279; 26 0, 
W, N. 680; A, I, R. 1922 Cal. 107; 23 Or. L, J, 657, 
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CALCUTTA HIGH COURT. 
APP34L8 FROM APPELLATE DEOREES | - 
Nos, 2678 or 1925 Anp, 164 or 1926. 
July 5, 1928.°° : 
Present: —Myr, Justice Mullick and 
. Mr. Justice Garlick. 
HEMESWAR BARUA—PLAINTIFF 
— APPELLANT 


versus i 
POAL OHANDRA BORA AND ANOTHER 


— RESPONDENTS, | 

"Vendor and  purchaser—Unmregistered. sale with 
delivery of possession--Subsequent sale to third person 
under registered deed. —Doctrine of part-performance 
— Right to claim specific performance— Cause of action 
—Limitaticn—Admissibility of unregistered sale-deed 
to prove agreement to sell. . . 

An, unregistered sale-deed which is compulsorily 
registrable, can be admitted in evidence to prove 
the existence of an agreement forsale forthe pur- 
pose af app ying the doctrine of part-performancee. [p. - 
871, col. 2.) ` - 

Puchha Lal v. Kunj Behary Lal (2), followed, 

Where aa unregistered sale-deed for Rs. 180 was 
executed ir April 1918, and the purchaser was put 
in possession and the vendors subsequently sold the 
lands to athiřd person bya registered sale-deed in 
1923 and tke second purchaser instituted a suit for 


' possession against the first purchaser in 1994 : 


Held, (1) that the first purchaser's right ‘to. get, , 
Specific perormance of the contract of sale’ was not. 
barred inasmuch as his cause of action: for such à 
suit arose mly after 1923 when he became aware of 
the sale to the second purchaser ; [ibid.] | 

(2) that by virtuè ‘of the doctrine of, part-per- 
formance, the agreement to sell the land to the |. 
first purcheser coupled with payment of considera- 
tion money and delivery of possession was equiva- 
lent to a completed sale tothe first purchaser ; [ibid.] 

9o that the plaintiff, having bought with know- 
ledge of tha previous sale in favour of the first pur- 
chaser, did not acquire any title as against the first 
purchaser ; [ibid.] . s 

Appeals from the decrees of the Sub- . 
Judge, Tezpur, dated the 8th July, 1925. . 

. Mr. Hemendra Kumar Das, for the Ap- 
pellant. : es 

Messrs. Mrityunjay ‘Chatterjee and Biraj 
Mohan Rcy, for the Respondents. i 


; JUDGMENT. - > . 
' Garlick, J.— The plaintiff-appellant 
bought tle suit land by two separate kobalas 


. from  Mrsammat Abari Defalani defend- 


dant No, 2 of Suit No. 739, and from Taran , 
Dafla defendant No. 2 of Suit No. 752 
in April, 1923. But defendant No, 1 pre- 
vented him from taking possession of the , 
land saying that he had bought it from the 
Daflas some years earlier. So the plaint- . 
iff filed two suits for declaration of title 4 


` and delivery of possession. His kobalas are 


registered kobalas although they : did not. 
require registration, the consideration being 
Rs. 80 in iheone and Rs. 20 in the other. 

Defendant No. l.says thathe bought the. 
suit land in April, 1918, from two vendors 
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‘of the plaintiff and a third: Dafla nemed 
Hari for Rs. 180. But the sale-deed is un- 
registered. He has, however, possessed 
theland and paid Government revenue for 
it ever since his purchase. ` 

st |) 

The Daflas left the village, at about ‘the 
time of the sale'to defendant No. 1.- The 
Court of first instance found that defendant 
No.1 was in possession by virtue of his 
purchase and that the plaintiff was aware 
of the sale to him and of his possession at 
the time when he bought the land. The 
plaintiff paid a very low price and re- 
gistered the two kobalas unnecesearily 
because he knew of defendant No. l's pur- 
chase and wanted to defraud him. 

Both the Courts below have found that 
.though the unregistered kobala of defend- 
ant No. 1 ought to have been register2d it 
is admissible in evidence to prove the 
agreement to sell; and that that agreement 
having -been part performed by defendant 
No. 1 is enforcible as if there had been a 
completed sale. The plaintiff's two suits 
have, therefore, been dismissed and he bas 
filed these two appeals. The grounds of the 
: appeals are first that an unregistered kobala 
with a consideration of Re, 180 was not 
admissible in evidence, second that without 
.that document there was no foundation 
‘for the doctrine of part. performance, and 
third that the doctrine of part- performance 
-does not apply because a suit for specific 
performance of the contract was time- 
barred. 


In the present case a suit for specific 
performance of the unregistered kobala was 
not time-barred at the date of the plaintiff's 
suit for though the unregistered kobala 
was executed in April, 1918, there is nothing 
‘to indicate that the defendants had refused 

^to register it. The cause of action for a 
suit for specific performance of the contract 


- ... -forsale would date from the time when de- 


fendant No. 1 became aware that his vendors 
had sold the land to the plaintiff. The 
second sale was in April 1923 and this suit 
was instituted in 1924. A suit for specific 
performance of the defendants’ kobala was 
not, therefore, time barred when the plein- 
tiff instituted the present suit. f 

It is argued that s. 49, Registration Act, 
prevents an unregistered kobala, which 
ought to be registered from being received 


as evidence of any transaction affecting the. 


land and that it cannot, therefore, be sued 
as a basis for the doctrine of part-perform- 
ance, The ruling reporíed as Sanib 
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(1) was cited in support of this contention. . 


. the face of ss. 17 and 49, Registration 
Act, and the ruling just cited it is difficult 
to cay that this unregistered document was 
rigatly admitted in evidence. But it has 
often been held that a sale-deed which is 
not admissible as a proof of title to land is 
neverthe.ess admissible for some collateral 
purpose; and in some cases it has been 
held that such a document is admissible to 
-prove the existence of an agreement for sale 
for the purpose of applying the doctrine of 
pars-perfbrmance. In the present case there 
is also perol evidence of an agreement for 
sale. Ard this evidence is reinforced by 


` the fact that the defendants were in posses- 


sion of tte land and were paying Govern- 
‘ment revsnue for it. Their possession of 


: the landand payment of revenue can. only 


be accounted for by the fact that they had 
bought the land. Therefore, even without 
using this unregistered document there is 
evidence which can be relied on to show 
tha; thera was an agreement for sale and 
‘tha’ they took possession of the land in 
consequence of that agreement. 
ing reported as Puchha Lal v. Kunj Behary 


“Lal (2) a similar unregistered document ` 


‘was admitted as evidence of the existence 
of an agreement for sale and was used as 4 
fouadaticn for the doctrine of part- perform» 
anes. Ws are of cpinion, therefore, that 


‘the -ower Courts committed no illegality in 
“making use of this document. -- 


It has b3en found that defendant No.1 ac- 
tually paid the consideration agreed upon 
and took possession of the land in consequ- 
ence of that payment. His part of the con- 
trac; was performed. And equity requiresthat 
the endore’ part of the contract should also 
be >erformed. By virtue of the doctrine 
of part-performance the agreement to sell 
the land to the defendants coupled with the 
payment of consideration money and deli- 


“very of possession was equivalent to a com- 


pleted sale. The plaintiff, therefore,’ ac~- 
quired no title by his subsequent purchase 
from the same vendors. The lower Courts 
have held that he was not a bona fide pur- 
chasər without notice of the sale but that 
he was aware both of the sale and of the 
defemdants possession of the land and 
that 1e boight*the land at.a low price for 


(I) #9 Ind. Cas. 877; 49° ©, 507; 26 C. W, N, 329; 


"A.L. B. 1922 Cal, 436. 


(2) £0 Ind. Cas. 803; 18 C, W. N, 445; 190, L. J, 
D UN ^ 4 


In a rul.. ° 


9 

22. 

that reason. Both the Appeals are dis- 
missed with costs. 


MOUSE: J.—I Pu | 
" ot en Appeate dina sed. 


eee 


CALCUTTA] HIGH COURT. 
- CRIMINAL APPEAL No. 2&4 «x 1928. 
August 3,. 1928. ' 
Present: —Justice Sir Oharu Chunder Ghose, 
Kr., and Mr. Justice Jack.  . 
 NAWABALI AND OTHERS—ACCUSED 
—APPELLANIS 
versus 
""RMPEROR— OrPCSITE PARTY. ` 
` Penal Code (Act XLV of 1860), ss. 109, 802—Perscn 
ordering his men ‘to beat- his opronents—Death 
‘caused: by- beating— Liability for ‘abetment. of 
murder. ^. 
; À person who, comes with a number of men 
farmed. with deadly weapons to meet his opponents 
‘and oh a quarrel ensuing, orders his men to beat 
the latter, will*be guilty of abetment of murder if, 
‘in consequence. of his: order, his. men beat. the 
opposite party and scme of them are killed as a 
resuli of the beating. 


: Meseta. Mritunjoy Chatterjee, Prem Ran- 
jan Roy Chowdhury and Biraj Mohan Reh 
- for the Appellants. 

' Mr. Khundkar, for the Crown. 

“ JUDGMENT.—This appeal was aed 
at. considerable length yesterday and also 
to-day. Various points have been, urged 
before us with a view to show that there 
are,” serious misdirections in the learned 
Judge's charge to the Jury; As a matter 
of fact, the learned: Jüdge's _ charge to 
the Jury, has ‘been: ‘subjected ‘fo very minute 
criticizm; ‘put. on “the” ‘fullest: consideration 
we are. unable to ‘say, that. any portion of 
the charge. ‘ean’ Fi, assayed on the ground 
of. ‘misdirection. - ] 

"There' "de, “However, _ one’ point ‘which 
xeqüires Consideration and it is this. It 
is said, that as. ‘Tegards the appellant, Nawab 
_ Ali,” who was ‘charged under s. 302 read 
with s. 109; Iadian Penal Code, among 
other gections, the learnad ‘Judge's expla- 
nation of s. 103 was defective in this that 


he used language from which it might be. 


construed that the learned Judge was of 
opinion that if Nawab Ali ordered his 
men to beatand if the killing of Hamijud- 
din was committed in consequence of his 
order. to beat,.Nawab Aliewas to be held 
guilty of abetment of the act of killing. 
The sentence in the charge referred to 
above, by itself, may be .open to mis- 
construction; but. we have. got ‘to read 
that sentence bearing’ in mind the facts 


Bibles. GRÁNDRÁ fuss v. BHUBAR Ref. 


- eame in a boat. armed with lejas, 
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of this case. and. the facts are as. follows: 
According to thecase forthe prosecution, 
the comp: :ainant, Ismail, who had mortgaged 
the” land (plot. No, 118) to Nawab “Ali, 
re-took possession of the same. as Nawab 
had not paid the rent due to the superior 
landlord. It is said that on. the day of 
the occurrence Ismail was ‘cutting paddy 
of that plot when the accused with a 
large number of men about 40 in number 
lathis 
and ramdaos and protested ‘against Ismail's 
cutting of the paddy. A quarrel ensued 
in the course of: which, under Nawab 
Ali's orders, Ismail’s party was attacked 


‘and desalted, as à result of which Hamijud- 


din anc Abdul Majid were seriously 
wounded and es the result of the wounds 
they died. Now, if, as a. mattér of fact, 
the facts were, as indicated above, then 
if thé learned Judge had said that upon 
Nawab Ali ordering his men 1o. beat the 
opposite party and in consequence of Which 
order tke people who were opposed. to 
Nawab Ali's party. were ‘heaten. and as a 
result two men were killed,. Nawab. Ali 
would undoubtedly. be held guilty .. of 
abetment of. murder, then in the ‘circum- 
stances of this case there was and would 
have. been nothing wrong. We are. for- 
tified in. the view we take by the decision 


of the Patna High Court in.the case of 
. Ghanshyam Singh v. Emperor (1), the pas-- 


sage. with which we are concerned occur- 
ring at page 635*. "That being so we see.no 
reason whatsoever for interfering in this 
appeal with the order made by the learned 
Sessione Judge. 

npe result is that thé appeal is ‘dismice- 
6 

duck: J.—I agree. 

Appeal dismissed. 


: dj 107 Ind. Cas. 305; 6 Pat..627; A. I R. 1928 Pat. 
:100; 9-A. I: Cr. R. 460; 29 Or. LJ. 239. - 





*Page of 6 Pat.—[Ed.] 





` CALCUTTA HIGH COURT. . 
APPEAL Fiom APPELLATE DXCREE No. 1229 
oF 1926 . ... . 
f March 26, 1928. SERO 
. Present: — Mr Justice Mitter and 
i Mr. Justice Mallik.. . P 
 BIBZSH CHANDRA PAKRASHI— 

: DEFENDANT— APPELLANT E 
E versus -> aoe 
: BÍBI BHUSAN ROY. anp OTBERS— i 
PLAINTIFF AND DEFENDANTS— RESPONDENTS.. 
Bengal. Local. Self-Government Act. (III of 1882), 
138. (a)— Election Rules, mr. lA; 42—Election viti- 


- 
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ated by wrong decision of pr esiding oficer on objec- 


tion raised under r-.12—Suit to set aside’ election—- 


Jurisdiction of-Civil Court. 

JA Civil: Court has jurisdiction to entertain a suit 
for setting aside. an election under the Bengal Local 
Self-Government Act, where the validity of the 
election is objected to on grounds falling within r, 42 


of the Election Rules. 
‘Appeal from. a. - decree of -the. First 
Sub- Judge, Ene dated the 26th January, 


1926, - za pe 


` Mésera: badha Bénode Pal and Seats 
Mohan Banerjeé, for the Appellant. 

Messrs, Panchanon Ghose and Krishna Lal 
Banerjee for Mr. Girish Chandra Banerjee, 
for. the Respondents. 


JUDGMENT.—This is an appeal by 
the defendant froma decision of the Subor- 
dinate Judge of Pabna dated 26:h Janu- 
ary, 1926, which affirmed the decision of 
the 'Munsit of Serajgunj, dated 9th, May, 
1925. Thesuit in which thisappeal arises 
was for setting. aside the election of de: 
fendant No. l who was elected as a mem- 
ber of the Serajgunj Local Board and 
for an injunction restraining him from tak- 
ing his seat as a member of the said Board. 
The main ground on which the plaintiff 
came to Court seems tobe this, that one 
Tarak ..Chandra Bansrji proposed the 
plaintiff as a ‘candidate for election. ~Objac- 
tion was taken. by defendant No. 1 to 
Tarak's proposing the plaintiff asa can- 


didate. for thë election, as it was said that. 


Tarak was “not .a qualified voter. ` This 
objection of defendant No. 1 seems to have 
prevailed withthe presiding officer. The 
plaintiff was also duly seconded -by an- 
other qualified voter and that seconder 
also was held by the presiding officer not 
qualified to vote. The result was thatthe 
name of the plaintiff was removed from 
the list of nominated candidates. Both 
the Courts below concurrently found that 


~ the presiding officer did erroneously hold 


that Tarak and the seconder were not 
qualified voters and that the decision. of 
the presiding... officer was wrong, 
The Munsif, accordingly, declared “that 
the plaintiff was duly proposed and 
seconded as a candidate for election 
asa member of the Serajgunj Local Board 
at the Sadiya Chandpur Centre and his 
name was wrongly removed from the. 
list of candidatesthere, that the election 
of defendant No. 1 asa member of the 
said Board from the’ Ohauhati thana be 
set aside as invalid and that he, the said 
defendant No. 1, be restrained by aa in- 
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member of the said Board for the said 
thana”. 

This decision was as I have already stated 
affirmed by the learned Subordinate 
Judge. 

In second appeal the only substantial 
ground waich has been taken by Dr. 
Radha Banode Pal, who has appeared 
for thé appellant, is that a suit of this 
description does notlie in a Civil. Court 
and that the Civil Court has no jurisdiction: 
to entertain the present suit. Reliance 
has be3n placed on the Election Rules 
under the Local Self-Governmént Act and 
special reterence is made tor. L-A,- These 
rules ` were framed under s. 138 -(a), 
Bengal ‘Local Self-Government Act (IIT 
of 1835). It appears, however that r. 1-A is 
of no assistance to the defendant appellant, 
for it seems to us that the objections: : 
whieh were taken by the plaintiff were' 
such objecsions as fall within r. 42, Election’ 
Rules. In order to determine as to whether 
Tarak was a qualified voter, it‘was neces- 
sary for che presiding officer to determine 
the -objections to voters within the, mean- 
ing of r. 4£, Rule 1-A provides that all dis- 
putes arising under these rules other than 
objections under rr. 15 and 42 shall ‘be 
decided by the Magistrate and his deci- 
sion shall be final. So, according to this 
rule, any objection decided by the presid- 
ing officer under r. 42 isexempted from 
the rule which makesall other decisions. 
of the Magistrate final and not liable -to 
be challenged in a Civil Court. Objections 
which weredetermined as it appears clear 
from para. 5 of the plaint do come under 
r. 42 and are, therefore, cognizable by, the 
Oivil Courts. We think in this view .the 
decision o^ the lower Court. is correct., and 
that the appeal must accordingly. “be dis- 
missed with costs. — 

A, ET ‘Appeal dismissed. i 


CALCUTTA HIGH COURT: '- 
RAAT FEOM ÁPPELLATE DEOREE N 0. 902. 
- OF 1927; - ^ 
a July 27,1928, ; A 
Present: Mr. J ustice B. B: Ghose and D 
Me Justice Basu. - ; 
SABE RJAN BIBI AND OTHERS PrariereTS. 
—APPELLANTS ^" 
versus : 
KANTARI BIBI AND OTAB48— DEPENDANTS 
—HREaPONDXNTS ` 


Civil Procedure Code (Act V: of:1908), $. 4?— 


junction from sitting and -acting as a Applicction fer, delivery of possession, ander o final 


> 
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decree for "partition —Objection that decree has been 
adjusted —Maltter relating to execution. 

‘An objection to an application” for delivery of 
possession in accordance with the final decree passed 
in & partition suit, on the ground that the final 
decree had been finally adjusted between the parties 
in a particular way, is an objection falling within 
the purview of 8.47, Civil Procedure Code. 


. Appeal from an order of the Second 
Additional District, Judge, Bakarganji, 
dated the 4th July, 1927. 

Mr. Jatish Chandra Guha, for. the Appel- 
lants, 0. 
'. Mr. Nausher Ali, for the Respondents. .. 


.dUDGMENT.—This appeal arises out 
of application relating to delivery -of 
possession in execution of a partition decree. 
The appellants before us are plaintiffs 
Nos. 1 to 3 ortheir heirs and the respond- 
ents plaintiffs Nos, 4 to6. The defendants 
in-the suit have no interest in the proceed- 
ings.. But in a partition suit every plaint- 
iff may be in the position of a defendant. 
Therefore the question of the parties being 
ranged on the same side in the suit is of 
nomoment.in this particular case. The 
controversy between the contending parties 
to,this appeal was with regard to delivery 
of possession in respect of four dags of the 
propertiesinsuit,thatis to say dags Nos. 134 
and 135 on one side and dags Nos. 164 and 
165 on theother. The dispute was that the 
respondents, the opposite parties before 
the trial Court, claimed that the final 
decree had been adjusted between the 
parties in this way, that the petitioners 
the appellants before us would get dags 
Nos. 164 and 165, while the opposite parties 
would .get the other two dags. This was, 
however, in contravention of the final 
decree as made, The petitioners objected 
that there was no such adjustment of the 
decree and this objection arase when the 
Commissioner went to deliver possession in 
terms of the final.decree for partition. 
The Subordinate Judge allowed the peti- 
tioners' objection and made an order that 
possession should be delivered ^as in the 
final decree for partition. The ‘Opposite 
party appealed before the District Judge 
and the District Judge was of opinion that 
this matter did not arise under s. 47, Civil 
Procedure Ode, and thé order of the 
Subordinate Judge was without jurisdic- 
an as the decree had been finally satisfi- 
ed. i 

"Obviously the District Judge was in 
error The authority that he cited in 
support of his opinion’ has no_ bearing on. 
the present ‘case: ‘Here possession was 


116 I, 0. 1999 | 


asked to be delivered according to the final 
decree and such delivery of possession must 


be held to be in execution of the decree, 


and when the dispute arose with regard to 
such delivery of possession it was a dispute 
falling under s.47, Civil Procedure Code. 
The District Judge was alsoin error in 
holding that the decree had been fully 
satiefied, because it was not a fact that 
possession was fully delivered in accordance 
with the decree as the petitioners the 


appellants before us objected to the delivery . 


of possession in terms of the alleged settle- 
ment between the parties. 

The :udgment and order of the District 
Judge are, therefore, set aside and the case 
Sent baek to thelower Appellate Court for 
decision on the merits as to whether there 
was really an adjustment ornot, | 

The costs will abide tha final result. 
We asezss the hearing-fee at three gold 
mohurs. . : < 

A. . Case remanded. 


CALCUTTA HIGH COURT. 
O1vin Rore No. 381 or 1928. 
i June 15, 1928. 
Present :—Mr. Justice Cammiade. 
GOBINDA RAM AGARWALA— PLAINTIFF 
: —PETITIONER . 


versus 
DULU PADA DUTTA AND OTHERS. 

—DEFENDANTS—OPPosiTE PARTIES 4 
Court Fees Act (VIT of 1870), s. 7 (xi) (cc)—Suit 
for ejectment of tenant holding over without land- 

Lord's consent—Valuation and Couri-fees.. — 
- A tenant whose tenancy has been determined and 
who is Lolding over without the consent of the 
landlord is nota ‘tenant holding over' within the 


meaning of cl. (cc) of para xiofs.7 of the Oourt~ — : 


Fees Act. but a trespasser, anda suit for ajectment 
of such a person cannot be valued under the provi- 
sions of tae said clause. 
. Messrs. Herambo Chandra Guha, Jnan- 
chandra Roy and Probhat Chandra Das, for 
the Petitioner. f 
Mr. Byom Kesh Basu, for the Opposite 
Parties. | P 
JUDGMENT.—The question arising 
for decision in this rule is whether or not 
the Oourts below have rightly refused to 
allow the plaintiff, who is the petitioner be- 
fore. this Court, to value his suit under 
the pravisions of s, 7, para. (XU, sub-ol. 
(ec), Court Fees Act. The tenancy that had 
existed and had been held by the defendant 
had been terminated and the suit was one 


c7 
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for ejectment of the defendant as a trespass- 
er. The plaintiff sought to value his suit 
under the clause referred to above on the 
assertion that for the purposes ofthe valua-, 
tion of the suit the defendant wasstill a 
tenant. There is nothing in the wording 
of the sub-clause to lead to any such con- 
clusion. That sub-clause reads as follows: 
: “For the recovery of immoveable proper- 
ty from atenant including a tenant hold- 
ing over after the determination of the tan- 
ancy.” 


Once the tenancy had been determined: 


the person who has been a tenant became 
a trespasser holding on, and he could only 
be a tenant holding over provided such 
holding over was with the consent, express 
or implied of the landlord. It is possible 


. thatthe Legislature intended to reduce the 


Qourt-fee payable in suits ‘such as the 
present. But that view may also be doubted 
eonsidering that the Legislature thought 
it necessary to add that the term "tenant " 
would include a tenant who held ever. 
It seems as ifthere can be no room for 
holding that the Legislature intended to 
include under the term “tenant” persons 
who had ceased tobe tenants altogether. 
However, we can only act ‘on the words 
to be found in the Stutute and as the 
defendant does not fall within the category 
of tenants or tenants holding over after the 
determination of the tenancy the Oourts 
below were right in holding that the sub- 
clause referred to above does not apply, 


and the suit must be valued otherwise than 


“ander its provisions. 
The Rule is, accordingly, discharged with 

costs—hearing-fee, two gold mchurs. 

‘Let the record be sent down atonce.  . 

“AL Rule discharged, 


CALCUTTA HIGH COURT: | 
APPRAL FROM APPELLATE DgoaES No, 306 
. - oF 1925. 
July 13, 19237. . 
- Present:—Sir George Olaus Rankin, Kr, 
‘Chief Justice, and Mr. Justice Mitter. 
SAJJAD AHAMAD CHAUDHURY 
AND ANOTHER —P CAINTIFFS—À PPELLANTS 
versus | 


= TRAILAKHYANATH CHAUDHURY 


' LAND oTREsS-——DEFENDANTS— RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), ss. 105, 107-- 
Dispossession of tenant—Proceedings under s. 100— 


BÀJJAD AHAMAD V, TRATLARHYA NATH. 


375. 
Omission of tenant to set up plea of suspension of ren` 
—Decree fixeng rent—Subsequent suit for rent— 
Plea of suspension, competency of—Decree under s. 105, 
effect of. 

A dacree .n proceedings under s. 105 of the 
Bengal Tenancy Act is conclusive batween the parties 
to the proceedings as regards the area of the hold- 
ing and the rent of the holding, and so long as the 
decree is in Zorce the tenants are bound to pay the 
rent fixed by the Settlement Officer in respect of 
the area in taeir possession at that time, and the 
fact that th» decree was ex parte does not take 
away from te effect of the decree. [p. 377, col, 1.] 7 - 

A tenant who omits in such proceedings to set 
up the plea of suspension of rent for partial dis- 
possession cennot set up the plea in a subsequent 
suit for rent by the landlord. [ibid.] . 

The whole basis of the doctrine of suspension of 
rent is that she rent due is one entire sum. [p. 377, 
col. 2] ' 


-Appeal against a decree of the Subordinate 
Judge, Murshidabad, dated the 12th Septem- 
ber, 1924. reversing that of the Munsif 
Jangipur, dated the 29th March, 1923. 

Mr. Bankim Chandra Mukherjee (with him 
Babus Purna Chandra Chatterjee and Gharu 
Chandra Ganguli), for the Appellants. . 

Babu Fyari Mohan Chatterjee, for the 
Respondents. 

. JUDGMENT. 

Mitter, J.—This is an appeal from a 
judgment and deoree of the Subordinate 
Judge of Murshidabad dated the 12th 
Sepiember, 1921, which reversed a judg- 
mert and decree ofthe Munsif of Jangi-. 
pur dated the 29th of March, 1923, 

Tne appellants brought a suit against 
the respondents for recovery Of arrears of 
rent, cess and damages. for the yeara 
1325 to 1328 B.S. at the rate of Rs. 18-5-9 
per .year. The main defence of the 
respondeate was that there should be entire 
suspensicn of rent as the appellants dispos- 
seceod the respondents from 5 bighas and 
8 cottaks of land and that the hold- 
ing in respect of which the rent suit was 
brought consisted of 25 bighas and odd 
anc was held at a rental of Rs. 15 6-11 
gandas. The defence aleo alleged that there 
should ir any event be proportionate reduc- 
tion of rent, 22 

The Munsif decreed the suit in part. 
He allowed the claim for 1325 B.S. at 
the rate of Rs. 15-611 gandas and that 
of she other years at the rate of Rs, 18-5-9 
in addition to cess and ‘damages at 
the rate of 123 per cent. 

Appeal was taken by the defendants- 
respondents tothe Court of the Subordi- 
nate Jucge who reversed the ‘decision of 
the Mynsifand dismissed the plaintiffs’ (now 
appellants’) suit with costs. The lower 


‘Appellata Court came to-the conclusion 


that the defendants were dispossessed 


376 
from 4 bighas and odd of land before the 
commencement of the settlement opera- 
tions and that as the rent wasa charge 
on every bit ofthe land demiged, the. 
entire rent should be suspended till the 
defendants are restored to possession of 
the lands from which they have been 
dispossessed. ` 
. It is common ground that after the 

final publication of the Record of Righta, 
proceedings under s. 105 of the Bengal 

Tenancy Act were started at the instance 
of the plaintiffs-landlords and the Revenue 
Officer settled the fair rent of the landiin 
arrears at Rs..18-5-9 which was to be 
recovered from the beginning of the year 
1326 B. S. On the record of this suit the 
only part of the proceedings under s. 105 
which has been produced is the. decree. 
The decree shows: that the tenantg-res- 
pondents were in possession of 2l bighas 
d.cottahs and oddland and that the fair 
rent assessed on the same was Rs. 18-6-9 

In second appeal, it has-been contended 
on ‘behalf of the appellants that the decree 
in the s. 105 proceedings has the force and 
effect of a decree of the Civil Court and 
it is not open to therespondents’ now’ to 
contend that the holding in question origi- 
nally consisted of 25 bighas and not 
21 bighas as mentioned in. the decree 
-under s. 105. Reference is made in this 
connection to the provision of's. 107 of the 
Bengal Tenancy Act. : . 


.On behalf of the respondents it hag 
been contended that the decree in the 
8. 105 proceeding cannot bar the tenant from 
raising the contention: of suspension of 
` rent, as that was nota matter which was 
the subject-matter of consideration in the 
r.105 proceeding. It is said by the learned 
Vakil for the respondents that the decree 
was an ex parte decree and ths tenants- 
respondents did not raise the contention 
that they were entitled to suspension of 
rent by reason of dispossession by the 
plaintiffs from a part of the disputed 
holding. | 
It is consequently argued that the 
decree of the Revenue Officer cannot 
operate as a bar to the raising of the 
issue about suspension of rent; A number 


of cases have been cited qn both. sides, - 


but none of them except the one to which 
I shall presently refer, bear directly on 
the question at issue. : 
The true rule applicable in cases of 
this kind seems to have been laid down 
in ihe decision in the case of Dharani 


. BÀJJAD AHAMAD V, 
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Mohan Ray v. Asutosh. Mukerji (1). The 
facts ofthat case are briefly these:—The 
plaintiff instituted a suit for recovery of: ` 
arrears of rent and relied on the fair and; 
equitable rent fixed by consent in ‘a’ 
8. 105 proceeding. The defendant alleged: 
the holding was rent free. Thecircum: 
stances under which the decree in the 105 
Case was passéd are stated in the judg- 
ment ac follows:—“It appears that the 
Record-cf Rights inthis case was finally: 
published on -the-16th: December, 1912.- 
This record contained an entry to the 
effect that the defendants held the land 
without payment of rent, but that the: land 
was-liable to be assessed with rent. - The 
landlord thereupon instituted a proceeding 
under s 105, Bengal Tenaney Act, for 
assessment of fair rent. The tenants cori- 
tended ihat they held the land rent free. 
Consequently the question contemplated 
by ss. 105-A, cl. (a), arose, namely, -whe- 
ther the land was or was not liable to 
payment of rent. It, thereupon, “became 
incumbent upon the Revenue — Officer 
to try and decide that issue and to settle 
rent uncer s, 105 if he should hold that 
the land was liable to payment of rent. 
It is not clear what took place before the 
Settlement Officer. But this much becomes 
Obvious on an examination of the Record 
of Rights that on the 15th November, 1913; 
rent was assessed at the rate of Rs, 3-9 
per annum. It has been stated that this 
order was made by consent of parties; but 
that is immaterial for our present purpose; 
because under cl. (8) ofs. 105, where | 
the parties agree ‘amongst themeelves, by. 
compromise or otherwise. ‘as to the amount 
of the fair rent, it is incumbent upon the 


Revenue Officer to satisfy himself that the 


amount agreed upon is fair and equit- 
able, and it is only if he is so satisfied 
that he can record the amount agreed 


upon as the fair and equitable rent: if 


he isnot so satisfied, he has to settle a 
fair and equitable rent as provided in 
sub-ss. (4) and (5)" And the effect of the 
decision of the Revenue Officer was stated 
to be ae follows: —“This much is incontro- 
vertible that under s. JO7, so long us that 
decree remains in force, effect must be 
given to it, and if effect is given to it, 
there is no escape from the conclusion 
that the claim for rent must be decreed 
on that basis." 

It seems to me therefore, that the decree 
under s 105 was conclusive between 


(1) 82 Inc. Cas. 396; 40 C. L. J. 34; A. I R. 1924 
-Qal, 907, - - 
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the parties in. suit on. two ques. 
tions: (7) area of the holding, and (ii) 
.Xhe"'rent of the holding, So iong 


as the decree stands, defendants are bonnd- 
io pay the rent fixed by Settlement Ofzeer' 


in respect ofthé holding of 21 bighas foand 
in their possession by the Settlement Offizer. 
The'fact that the decree was an ex parte 
one does not take away from the efect 
. of the decree. The  defendants-respcnd: 
ents have’ to thank themselves if they did 
not choose to appear in the s. 105 procsed- 
ings and they must now take the cose- 
quences of the ex parte decree. The dezree 
of the Revenue Officer operates as tinal 
decree and is binding between the par;ies. 
Whatever the position of the parties 
may have been at the time when the 
tenancy was created, the effect of the Re- 
venue Officér’s decision is to define the 
present rights of the parties. In œher 
words the efféct of the decisionis to deter- 
mine that the defendants are tenants of 
the plaintifis-appellants in respect o2 21 
and odd bighasof land for which they are 
liable to pay Hs. 18-:-9 as fair and ecuit- 
able rent. "S ‘ 


There is no question that the defencs of 
“suspension of payment of rent would have 
been available to the tenants-respondents, 
for the rental, as far as can be gathered, 
wasa lump rent; Ithas been so held in 
the case of Katyayani Debi v. Udoy Kumar 
Das .(2) where their Lordships of the 
Judicial Committee of the Privy Council 
observed as follows: —''The doctrine of sus- 
pension of payment of rent, where the 
tenant has not been put in possession of 
part of the subject leased, has been 
applied where the rent was a lump rent 
for the whole land leased treated as an 
indivisible subject. It has no application 
to a case where the stipulated rent i3 so 


y... mueh per aere or bigha. But as I have 


stated above this defence is barred by 
8. 107 of the Bengal Tenancy Act by reason 
of the previous decree in the 105 case. It 
is to be noticed also that the tenguts- 
respondents went on paying rents at the 
rate of Rs. 15 6-11 gandas for several years 
after the dispossession and although this 
circumstance does not operate asan estcppel 
against the defendants, it shows on which 
side the justice of the case lies. It shows 
at any rate that the tenants-responcents 
were prepared to pay amicably in full the 


2) 88 Ind. Oas. 110; 52 C. 417 at p. 424; 52 I. A. 
160 at p. 166; A.I, R. 1925 P.O. 97; 33 A,L. J. 
151; L. R. 6 A. (P: O.) 140; 30 O, W. N. 1 (P, Oi 
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sion. : 
.Inthis view the appeal must be allow- 
ed. The decree of -the lower Appellate 
Court is sat aside and that of the first Court 
restcred.. In the circumstances of the case 
thera will be no order as to costs. D 
Rankin, C. J.—I entirely agree. I would 
add just a few words. It was strenuously 
cont2ndec before us that the question of 
the right of suspension of rent was not 
a matter before the Settlement Officer, who 
was conesrned entirely with assessing a 
fair and equitable rent for the land, and. 
it was contended that under s. 105 and s: 
107 >f the Bengal ‘Tenancy Act, there was 
no estopp2l or res judicata upon the ques- 
iion of the right ef the tenant to a. 
suspension of rent. That is quite true. 
But the doctrine of suspension ‘of rent 
depends solely upon this that the rent due 
is zn entire sum in respect of the land 
demised. lf, therefore, the tenant is nol 
given occupation of the.whole of the. land 
demised, the landlord has no right to the 


.entire rent and, unless he has a rightor 


som» equity toan apportionment, he can 
reccver nothing on the contract. But the 
whcle basis of the doctrine is that the rent 
due is ote entire sum. In this case, the 
original tenancy is said. to have been for 
95 dighar 194 coitahs. The land of which: 
the tenant has hai actual occupation is 
91 oighas 5 cottahs, The decision of the 
Settlemert Officer was that thefair rent for 


-9I bighas 5 cottahs.was Rs. 1&, this being an 


enhancement upon the rent of Ra. 15 for 
the original 25 bighas. If, therefore, this 
question depends upon any one proposition, 
that .proposition is this: whether the 
tenent is able to-day, and, after the Settle- 
mert Offizer's decision, to say, that he holds 
25 oighas at an entire rent. It appears to - 
me that unless we are. to set aside the 
Settlement Officer's decision and give 
no affect to it at all. it must be held that 
in respest of the 21 bighas it has been 
found that the fair and equitable rent is 
Rs. 18; in other words, the entirety of the 
original rent is inconsistent with and 
has been destroyed by the finding of 
the Settlement Officer. I think, therefore, 
tha: the order proposed isa correct one. 

A. 3 49 Appeal allowed. : 
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. LgrTEss Patent APPBALS Nos. 30 anp 31 
oF 1928. 

September 12, 1928, ; 

. Present: —Sir George Olaus Rankin, Kt., © 
: Ohief Justice, and Mr. Justice Mukerji, 
KAMAL KUMAR DATTA AND ANOTHER 

—APPELLANTS : 


: versus 
NANDALAL DUBEY-RzsrEoNDENT. 

Landlord and tenant—Permanent. tenancy—Burden 
of proof—Evidence—Weight of circumstances. | 
“When a person claims to hold lard -as a 
tenant under a landlord, it isfor him to prove the 
existence, the nature and the extent af tne interest 
which the owner of the full rights has granted to 
him. [p. 379, col. 1] 
` Ordinarily in a suit for ejectment the rersan who 
sets up a contract of temancy will be required to 
give reasonable particulars and direct proof of the 
contract relied upon, but in the case of tenancies 
proved to be of long standing this principle is in- 
applicable, and from the history of the tenancy and 
the circumstances of the case itis open to the ten- 
ant to show that, the origin of the tenancy being 
unknown, the correct inference is to the affecé that 
the right granted tothe tenant and enjoyed by him 
is a permanent right. [ibid.] 

- The question whether a tenancy is permanent is 
not a question of fact upon which the cpinion of 
the lower Appellate Court is conclusive in second 
appeal. [p. 379, col. 2.] i 

Dhanna Mal v. Moti Sagar (2), relied an. 

For the purpose of ascertaining the ckaracter of 
the tenancy an inference based merely upon facts 
which are in themselves ambiguous or ecuivocal, in 
‘the sense that they are not necessarily referable to 
‘the existence of a permanent right in the temant, is 
an inference which is unwarranted inlay. [p 379, 
col. 2; p. 380, col. 1.] 4 

The absence of permanent structures ie not to be 
regarded as evidence negativing the permanency: of 
the tenancy. [p. 380, col 2; p. 381, col. 1] 

' The mere circumstance that the tenanz and his 
.family' have for & very long time been allowed to 
continue residing in the same place without any 
"variation in the rate of rent is a circumstence which 
“py itself is an insufficient foundation fcr holding 
‘that the tenant's right was permanent in its prigin. 
- [p. 381, col. 1.] d . 

. Successions are in themselves poor evidence that 
the tenancy is being treated asa tenancy heritable 
"as matter of right. [p. 381, col. 2.] i 
' Abstention to enhance the rent, to led to an 
‘inference, should be accompanied by circumstances 
“making if unlikely to be due to mere inacion on the 
part of the landlord. [p. 382, col. 2.] 

" A‘ permanent tenancy can be inferred fram cir- 
-cumstances only if the circumstances are such that 
:no other inference is possible. [p. 382, col, 1] i 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Mitterẹ dated the 9th 
March, 1928, in Appeals Nos, 554 and 553 of 
1926. i 


Messrs. Rupendra Kumar Miter and 
Bijon Behari Mitter, for the Appellanis, 

Messrs. N. C. Sen Gupta and Urukramdas 
Chakravarti, for the Respondent. 
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JUDGMENT. : 

Rankin, C. J.— These two appeals arise 
out oftwo'suits forejectment brought by 
the same plaintiffs as landlords against the 
tenant, defendant, Nando Lal Duli. 

The lénd in question is homestead or 
bastu land and the area is in each case 
about two cottahs. The annual rentis in 


_ one case 13 annasand 9 pies and in the, 


other cas3 one rupee six annas and three 
pies. 

The scle question for decision in each 
case is waether or nof the tenancy of the 
defendartis a permanent tenancy. Both 
very old and have been, 
traced beck to thetime of the defendant's 
grandfat;er and grandfather's brother. 
Kabuliycts put forward by the plaintiff. 
dated in 1876 and 1846, have been rejected 
as spuricus by both the Courts below. The 
origin of the tenancies is unknown and the 
finding is that they have been in existence 
forabout a hundred years. It is proved that 
they have been held throughout for resi- 
dential purpose; it is proved that. they haye 
been held at the same rate of rent for forty. 
years anc according to the plaintiff's case, 
the rent 38s not varied during the last 60 
years. There is nothing to show that the 
rentals have ever been changed, The hold- 
ingsarein a village and near to a road. 
The defendant isa labourer. The land is 
entirely . occupied by mud- walled huts, 
some of which are very old and six or seven 
of which bave been raised by the defendant 
according to his evidence since his father's 
death some 32 years ago. The two plots of 
land, according tothe defendant, are in oné 
place and a way runs between them. ` Four 
or fiveo2 the huts are let out to sub- 
tenants so as to produce income to the 
de DAS from which he maintains him- 
self. i | 

In theeé circumstances it is contended__ 
for the defendant that the tenancies are 
very old,that they areof unknown origin; 
that rent has been paid at a uniform rate for 
avery long time, that the tenancy is one 
for resicential purposes and that it has 
passed from one generation to another in 
the same family by succession twice, if not 
three times, In view of the fact that a 


-Iabourerin the position of the defendant 


would not be likely to kave pucca or masonry 


buildin g3, it is said that the absence of sueh 
-permanent structures upon the land is a 


circumstance which in no way goes io 


‘show tha: the tenancy was not a permanent 
“one, i 


The landlords contend on the other hand 


> 
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that before an inference can legitimately be 
drawn to the effect that the defendant has a 
permanent right, facts must be proved 
which are unuequivoeally referable t a 
rightof this character and that the mere 
fact that a tenent has been allowed to Eold 
homestead land fora long time without any 
enhancement of his rent is not a sufficient 
basis for an inference that he has a ber- 
manent right even when it is courled 
with the circumstance that the holding has 
remained in the same -family for tLree 
generations. 

The principles applicable to casee of 
this class may be stated as follows: (|). 
"When a person claims to hold lend «3 a 
tenant under a landlord it is for him to 


‘prove the existence, the nature and the 


extent of the interest which the owner of 
the full rights has granted to him: (2) The 
terms of a holding as between landlord and 
tenant must in these cases be a matte- of 
contract, either expressed or implied. (3). 
The Legislature, as regards this province, 
has regulated the terms of agricultaral 
holdings. The letting of land for 


- residential purposes is regulated by the 


Transfer of Property Act of 1882, but trom 
the operation of this Statute old tenarcies 
such as those now in question, are exclcded 
bys. 2 (4). Ordinarily the person who sets 
up a contract will be required to give 
reasonable particulars and direct pro? of 
the contract relied upon, but in the cas of 
tenancies proved to be of long standing this 
principle is inapplicable, and from the 
history. of the tenancy and the circum- 
stances of the case itis opento the tenart to 
show that the origin of the tenancy being 
unknown the .correct inference is tc the 
effect that the right granted to the tenant 
and enjoyed by him isa permanent right. 
‘In addition to these principles of law we 
have to bear in mind certain general con- 


‘siderations of fact applicable to Indian 
‘conditions prior to the Transfer of Prorerty 
- Act, that is, to a period which ended avout 


fifty years ago: (a) [t was not unusual dnd 
is in no way incredible either thai an 
owner of land should mean to give a per- 


manent right for residential purposes to a' 


tenant in an Indian village or tha: the 
tenant should be content to take such a 
right by mere ‘oral agreement coupled with 
possession. (b). The fact that a tenancy 
was for residential purposes in no way 


involved.of itself that the tenant's rigat to 


the land wasto be permanent as the land 


"could be used for kutcha structures tp be 


erected by the tenant, (c) In ord-nary 


f 
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circumstacces documents are difficult to 
preserve in India and in a case like the 
present are little likely to survive for a 
huncred years. (d) Lastly there is the con- 
siderationremarked upon by Chakravarti, 
J.. ir. Abdal Hakim Khan v, Elahi Baksha 
Saha (|) et page 60*). ; 

“The fact that the tenant is allowed to con- 
tinue in pcssession of land for generations, 
without alseration of the rent, is of common 
occurrence in this country and is usually 
attributable to the reluctance of a landlord 
to eject & tenant from his home so long 
as he does not make himself objectionable 
and regularly pays his rent.” : 

Quite recently it was held-by the Judi- 
cial Oommittee of thé Privy Oouncil in 
Dhanna Mal v. Moti Sagar (2) that the 
question whether a tenancy is permanent 
is not a question of fact upon which the 
opinion cf the lower Appellate Court is 
conclusive in second appeal. 

“Ti is claar, however, that the. proper effect 
of a proved fact isa question of law, and the 
question whether a tenancy is permanent 
or precarious seems to them, in a case 
like the present, to be alegal inference 
from facte and not itself a question of fact. 
The High Court has described the ques- 


-tion here asa mixed question of law and 


fact—a phrase not unhappy if it carries 
witb it the warning that, in so far as it 
depends on fact, the finding of the Court 
of first appeal must be accepted.” 

Tais ruling must be accepted and ap- 
plied: it ia in consonauce with much 
Indian aathority: but it creates a diffi- 
culty in cases which are near the bound- 
ary line. In those, at all events, it is 
not easy to see that the ultimate inference 
is not itselfa question of fact. Asa mat- 
ter of law it is clear that if the origin of 
the tenancy is known—if, for example, 
it was created by an agreement which is 
evidenced by writing—inferences from the 
history cf the tenancy and the circum- 
stacces cbtaining during the last fifty 
years cannot be drawn upon the same 
prinziple as are applicable to a tenancy of 
unknown origin. It is clear also that for 
the purpose of ascertaining the character 
of she tenancy an inference based merely 
upcn fects "which are in thémselves 

(D 85 Ind. Cas. 103; 52 0.43; 29 C. W.N. 138; A. 
I. R. 1925 Cal. 309. 

(2) 101 Ind. Cas. 355; 8 Lah. 573; 54 I. A. 178; 52 
M. L. J.%63; A. IR. 1927 P. O. 102; 29 Bom. L. R.. 
870; 31 O. W. N. 677; (1927) M. W. N. 481; 39 M. 
L. T. 161; 26 L. W. 634; 25 A. L. J. 959; 28 P.L. R. 
658 (P. O.L RA MAS 
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ambiguous or equivocal, in the sense that © 
they are not necessarily referable to the 
existence of a permanent right in the 
tenant, is an inference which is unwarranted 
in law. In numerous and various respects 
sach- an inference may be erroneously drawn 
and the error be.errorin law. Euton the 
other hand, we are in this class of case 
dealing not with the effect ofa fact upon 
the rights of the parties but with the 
inference to be drawn from subsequent 
facts as to the nature and exteni of the 
tight previously granted by the landlord 
to the tenant. For this purposeit would 
rather seem that the proper affect of a 
proved factis a question of evidence. So 
long as it was thought that cases of this 
kind fell within a-few readily recogniz- 
able classes it was possible to regard 
these cases as though the infereace to be 
drawn could be ascertained as 2 matter 
of law. If the tenant could bring his 
case within one or other of thes» classes 
he ` was held to be entitled to a presump- 
tion of law. This is really the standpoint 
of the earlier Oalcutta decisions, e g., 
Prosunno Coomaree Debee v. Rutton Bepary 
(3) and of Rampani, J., in Nabu Mondul v. 
Cholim Mullik (4). But it is clear now, if 
only from the decided cases, that the 
present question is constantly arising in 
widely different circumstances and has to 
be answered in each case upon the circum- 
stances of that case. Lord Robertson in 
Nilratan Mondal v. Ismail Khan Mahomed 
(5) at page 61* said : ; E 

“The question here, as in other similar 

cases, is whether the true infererce from 
the facts is that the tenureis permanent 
or precarious, the burden of procf being 
on the tenant.” : 
: If this be so the ultimate inference 
that the right of a tenant was a permanent 
right must be open to the Courtin point 
of law, but it is difficult to see how in 
its nature it can be other than an inference 
of fact. . 

‘I make these observations because I 
recognize thatin the present case en the 
facts found by the lower Appellate Court, 
it may be thought to be difficult to say 
that the conclusion at which it arrived was 
either inadmissible in law or compulsory 
in law: to say that there * no evidence 
upon which the Court could find that the 
tenancy was permanent or to say as a 

(3) 30. 696; 1 O. L. R. 577, 


4) 25 O. 896. j 
: & 32 O. 51; 31 I, A. 149; 8 O. W. N. 805 (E. C.). 
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matter of law that the facts upon which 
it- did so find were evidence with which it 
was oblized to be satisfied. ' : 
Iu view of Dhanna Mal's case (2), however; 
I think that we must decide-the case 
for oureelves on the facts found. by the 
Subordiaate Judge. We cannot -confine 
ourselves to saying as wassaid by Garth, 
O. J., in Gangadhur Shikdar v. Ayimuddin 
Shah Biswas (6) (at- page 962*) -that 


"upon these cireumstances `` we ‘think 
that the Oourts below were at liberty to 
presume, if they thought fit ......... that the 


grant iteelf was of a permanent character.” 


In tae judgment of  Ohakravarti, 
Ji, in Abdul Hakim's case (1) (supra) 
the principle relied on by the ten- 
ant “is stated to be “the principle 


of a lost grant.” This seems to me to in- 
troduce Zrom the English Law of easements 
an element which -is both unnecessary and 
confusing. For the present purpose we 
are troubled by no rule that. a permanent 
tenancy must have been created by à 
written instrument nor are we concerned 
to find a lawful origin for acts which 
would otherwise have been unlawful. . The 
continuance of an old tenancy is equally 
lawful whether the tenancy be permanent 
or precarious. The doctrine of lost grant 
when examined in the case of Angus v. 
Dalton (©) was found to  bristlé with 
diffieultiss and in any case it.is necessarily 
based u»on an arbitrary period which thé 
Law of -ngland puts at twenty years. 

The references to the principle of lost 
grant are, however, only an incident. in 
the judg vent in Abdul Hakim's case (1) The 
cases which illustrate the facts from'which and 
the prineiples on which an inference as to a 
permaneat tenancy can properly be made 
are very carefully analyzed by Chakravarty, 
J., ina clearand highly useful statement 
of the law. 


On second appeal and in the lowéF 


Appellata Court the absence of permanent 
masonry structures upon the land of these 
suits has been explained by the circum- 
stance that the defendant is a labourer 
and that people of his position would not 
generally expect to reside in buildings of 
such character. This consideration ig 
sufficient to show that the absence of 
permanent structures is not to be regarded 
as evidence negativing the permaneney 


M 8 C £60; 4 Shome L. R. 274. ] 
7) (1879: 4 Q. B. D. 162 on appeal (1881) 6 A. O. 
740; 50 L. 4. Q.B, 689; 44 L. T. 844; 30. W. R. 119; 


46 J. P. 135. d, 
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of the tenancy. If, therefore, in the-other cir- 
cumstances there is sufficient evidence from 
which an inference of permanency can be 
drawn no difficulty would arise. But the 
mere circumstance that the tenant and 
his family have for a very long time 
been allowed to continue residing in the 
same place without any variation in the 
rate of rent is a circumstance ‘which 
by itself is an insufficient foundation for 
holding that the tenant's right was perman- 
ent in its origin. 

. In Abdul Hakim's case (1) Ohakra- 
varti, J... as a result of his analysis 
of previous decisions considered that 
the absence. of permanent pucca 
buildings on the land would ordinarily ve 
fatal to a claim for permanency. What 
I think he meant by this statement -was 
that unless permanent pucca buildings 
existed on the land the tenant would nof 
asa rule be able to point to anything 
more than matters which can be explainad 
by the reluctance of a landlord to eject 
a reasonable tenant, i e, to point to any 
other element showing that the tenan:'s 
long occupation ata uniform rate of rent 
is unequivocally referable to a permanent 
right. 

In my opinion it cannot be laid down 
that the existence of permanent structures 
is the only ‘unequivocal or unambiguous 
fact for. the purpose of an inference in 
favour of the tenant. In this respect I 
think’ that the case-law has broadened 
Somewhat since Prosunno Coomaree’s 
case (3) was decided. In Secretary of 
State for India v. Luchmeswar Singh 
(8) at pagell*, Lord Hobhouse said:. 

“All they offer is some conjecture of 
such an agreement founded simply on 
their long posséssion at a uniform rate of 
payment. lf we could not find out the 
origin of those things there would de 
strength in that argument.” 


‘iL. Mhe rent iù that case had come to be far 


below the value of the land. In the case of 
Naba Kumari Debi v. Behari Lal Sen (9), 
Sir Arthur Wilson delivering the judgment 
of the Judicial Committee referred te tae 
circumstances that ‘the rent was almcst 
a nominal one and.had never been enhanced 
though the value of the holding as mea- 
ig by the sale ‘price had greatly increas- 
e 1*5 


NS Js, 0,228; 16 I, A. 6; 13 Ind. Jur, 10; 5 Sar. P. C. 
215 

() 8} ©. $02; 6 0. L. J. 122; 11 O. W.N. 865: 4 
A.L. J. 570; 9 Bom. L. R. 846; 17 M, L. J. 397; 2 
M. Lj. 133" P. 0. 
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Aga.nin Fireswar Mookherji v. Troilakhya 
Dasi(10) the land was situated in the 
Howreh Municipality and the rent remained 
unchaaged for 65 years though the value 
of the land had increased abnormally, 


‘An inferenze of permanency was drawn 


main]; upon. this consideration. 

The effect of successions cannot, in my 
opinicn, be rated very high. No reason- 
able landlord in a case like the present 
would be-minded to eject the family from 
its hcmestead- merely because the father 
or the grendfather had died. Assuming 
that rior to the Transfer. of Property Act 
a tenency which was not permanent would 
not Le heritable, still these successions 
are in themselves poor evidence that the 
tenanzy is being treated as a tenancy 
heritable as matter of.right. The effect 
of such evidence is in no way comparable 
to the.effect of a recognition by .a land. 
lord >f a tenant's claim to transfer the 
origiral tenancy to an assignee. 

The rent in the present cases has re- 
mained unchanged, according to the plain- 
tif’s admission, for 60 and tO years res- 
peetively. Itis in evidence that the land 
of these suiis has been occupied not merely 
by the defendant's family for their own 
residence, but oflate years at least by 
sub-tenants who have occupied mud-walled 
huts paying rent to the defendant there- 
for. 3ut i; is difficult to be sure whether 
for two ccttas of land in this village a 
rent cf 13 aunas 9 pies or 1 rupee 6 annas 
3 pies is & reasonable or economic rent, 
or should be regarded as a very low .rent. 
None of th» Courts below appear to have ' 
proceeded | upon this consideration. I 
notice that the defendant in his evidence 
gave as a reason for which his father had 
been wont to say that he had a permanent 
right that the defendant talked to him of 
the low rent of the land. This seems to 
be ths only evidence that the rent was in 
fact Dw and we cannot say whether the 
economic cr rack-rent would be likely to 
have temp:ed the landlord to raise the 
rent on threat of ejectment, Itisno doubt 
possitle to call a mud-walled hut a sub- 
stantial stracture but the existence of 
such huts adds nothing to the fact that 
the tenancy was for residential purposes, 
It is. not such a structure as the tenant 
could not witheut imprudence raise upon 
the lend in the absence of a permanent 
right nor such as gives notice to the land- 
lord that the tenant claims permanent. 


(10) 36 Ind, Cas,-315;-30.0,'W, N-209 <... 


a 
. $82 
' right. It will not suffice to say that these 
tenants were labourers and that mud- 
walled huts were something of a luxury for 
them. 

lam sorry that the defendant's posses- 
sion should be disturbed but I should be 
still more sorry to administer the law in 
such.a way as to cause landlords to raise 
tenants’ rents or to eject tenants merely 
to preserve their rights as landlords. This 
consequence will certainly ensue unless 
the Courts hold very firmly to the princi- 
ple that it is not the business of the plain- 
tiff to explain the possession, it is the busi- 
ness of the defendant to show that it leads 
to the inference of a permaneni tenancy, 
Secretary of State for India v, Luchmeswar 
Singh (8). 

On the whole it appears to me that 
these appeals should be allowed and the 
suits decreed. No costs in any of the 

. Courts. . 

Mukerji, J.—I am entirely of the 
same opinion. At one time during the 
arguments I was strongly inclined to the 


view that the defendant's possession of the. 


homestead extending over a hundred years 
or more with payment of ths same rent 
for sixty years, if not more, should not be 
disturbed, and that the concurrent opinion 
of three Courts such as there has been in this 
case, that the tenancy was a permanent one 
should not be dissented from, On con- 
sidering the matter further aad in the 
light of the authorities, bearing upon it, 
I can see no escape from the conclusion 
that the appeal should be allowed and the 
plaintiff's suit should be decreed. 

Direct proof of the contract which was 
the erigin of the tenancy not being avail- 
able, the question is what is the correct 
inference to be drawn from tha circum- 
stances proved inthecase. The onus of 
proving permanency being unquestionably 
on the defendants, the question, properly 
formulated is whether the defendants 
have succeeded in proving circumstances 
which goto raise in their favour a ''pre- 
sumption” or perhaps more correctly an 
inference of permanency. Whsther the 
defendant has succeeded in discharging 
this burden is to be judged by the well- 
recognized rule of circumstantial evidence 
that such evidence should nct merely 
point to the inference tha&is to be drawn, 
but that the-evidence must be of sucha 
nature that it can possibly lead to no other 
inference. Were this inference an infer- 
ence of fact only an error in drawing the 


inference in view pf the definition of “proof” 


KAMAL-KUMAR DATTA V, NANDALAL DUBRY. 
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as given in 8.8, Evidence Act, would in a, - 


ease wiere it cannot be said that there 
is no material in support of it be at best 
a question of sufficiency-of proof, and con- 
sequen ly a question which may not be 
gone into in second appeal. In any event, 


were thisthe position, Ishould be extremely - 


reluctant to interfere with the affirmance 
which.my learned brother Mitter, J., has 
lent to an inferenee of this nature which 
ihe first. two Courts have concurrently 
drawn in defendant's favour. 

The decision of the Judicial Committee 
in the ease of Dhanna Mal v. Moti; Sagar 
(2), however, makes it plain that the ques- 
tion is a legal inference from proved facts 
and nct itself a question of fact, and 


as my Lord the Chief Justice has said in - 


his judgment that decision must be accept- 
edand applied. "We have, therefore, in this 
appeal to draw our own inference from 
the proved circumstances. Applying to 
the case the rule of circumstantial .evidence 
to which I have already referred I find 
that the only facts proved are that the 
tenancy was for residential purposes, that 
possess-on has extended for over a hundred 
years vith constant instances of inherit- 
„ance and succession and that there has 
been payment of uniform rent for sixty 
years o> more, orin other words that there 
is no proof that the rent varied at any 
time.: Presence of permanent masonry 
structures would have been a circumstance 
in the chain in defendant's favour, but 
their ebsence, though not necessarily 
against him, is obviously of no use to 
him. Instances of transfer would have 
assisted the defendant.but they are entire- 
ly absent, Allthat has been proved, there- 
fore, is" long possession on the part of 
the tenant together with abstention on the 
part of the landlord to enhancethe rent. 
Abstention to enhance the rent, to lead to 
an inference should be accompanied by cir-. 
cumstances making it unlikely to be due 
to mere inaction on the part. of the land- 
lord; but no such circumstances have been 
proved. What has been proved, in my 
judgment,is not unequivocally referable 
to the permanency of the holding and 
permanency, therefore, is not the correct in- 
ference to be drawn. . 
A : Appeals allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE © 
No. 266 or 1928.. 
March 29, 1928. 
Present :—Mr. Justice Mitter. 
. JYOTI PROSAD SINGHA DEO 
BAHADUR-—PLAINTIFF—ÁPPELLANT 
- tersus 
JOGENDRA RAM ROY AND OTHERS— 
; DzEFENDANTS—RESPONDENTS. : 

Court Fees Act (VII of 1870), Sch. I, Art. 1, 
Seh. II, Art. 17 (6€)—Appeals from partition suits— 
Court-fee. . 

‘In appeals against decrees from partition euits 
the Oourt-fee payable is under Art. 17 (6), Sch 1I, 
Court Fees Act, and it makes no difference whe.her 
the ground ofattack is with reference tothe allot- 
ment of specific portion of immoveable or 
moveable property or the ground of attack is the 
question of costs. [p. 384, col. 1.] 

The moment it is shown that the memorandum of 
appeal arises in the suit where it is not possible 
to estimate the money value ofthe subject-metier 
in dispute and whichis not otherwise providec for 
by the Act, the appellant is entitled to pay Oourt-fee 
under Art.17 (6), Sch. II of the Act. [ebid.] 


Appeal from a decree of the Sub- 
Judge, Asansole, dated the 30th July, 1926. 
i Mr. Karunamoy Ghose, for the Appel- 
ant. - 

JUDGMENT.—This is a reference 
under the Court-Fees Act. The facts which 
have given rise to this reference may be 
briefly stated as follows : The plaintiff, who is 
the appellant before this Court, filed a cuit 
for partition in the Court of the Subordi- 
nate Judge of  Asansole. There was a 
preliminary. decree and ultimately there 
was afinal decree on 30th July,-1926, and 
the plaintiff-appellant was awarded the 
costs of commission as against certain of 
the.-defendants. ‘His costs of the commis- 


sion were, however, not embodied in the 


decree. These costs ` amounted to 
Rs. 1,573-5-9. Against that order amend- 
ing the decree the defendants now respond- 
ents, moved the Subordinate Judge on 21st 


“a.a Becember, 1927, rescinding his previous 


order of 4th June, 1927, so far as it related 
to the costs of the commission. He then 
directed that the direction of payment of 
costs of the commission to the plaintiff be 
deleted from the decree. Against this 
decree as finally amended the plaintiff has 
preferred the present appeal in which this 
question of  Court-fees arises. The suit 
out of which this appealarises was a parti- 
tion suit and. the question of Oourt-fees 
with reference to such suits is determined 
by the provisions of Sch. II, Art. 17, 
Schedule II, Art, 17, cl. (6), Court Fees Act, 
reads as follows : : i 
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“Paint cr memorandum of appeal in each. ` 
of the follcwing suits : 7 
“VI. Every other suit where it is nof 
possible t5 estimate ata money value the 
subject-metter in dispute, and which is not | 

otherwise provided for by this Act." 
. lt has been held in several cases in this 
Cours anc the position now taken is firmly 
estaklished, that a suit for partition of a. 
joint property is, with reference to the 
mattar of Oourt-fees, governed by Sch. II, 
Art. 17, cl. (6), Court Fees Act. References 
may be made in this connection to the 
ease of Bidhata Rai v. Ram Chariter Rai 
(1) and to the later case of Rajani Kanta | 
Bag v. Raja Bala Dasi (2). l 

lt has keen contended by the learned 
Vaki for the appellant that es a partition 
suit has keen held to -fall within Art, 17 
the only question which has to be con- 
sidered is as to whether the memorandum 
of appeal inthe present case arises out of 
a suit for partition for if it does he is liable 
to pay Ocurt-fees of Rs. 15 as is provided 
for in this Article. There are two cases one 
of the Madras Court and the other of the 
Patna Court which haveto be considered 
inthis coanexion. It may be noticed that 
in both cases the appeals did not arise 
out cf suits for partition but they arose 
out of the decisions in money suits and 
the Articls which governs such cases would 
be Seh. I, Art, ], Court Fees Act. It is 
true that some ofthe observations made in 
those cases are somewhat general. For in-, 
stance in ihe Madras case reported as In re 
Mak.si (3; the question was whether when 
apar; frcm, and independently of, any, 
othe> reliefs "which an appellant seeks in, 
an eppeal from a decree, he seeks distinct 
reliéf on the ground that by the decree 
under appeal the costs of the parties in 
the proceedings which terminated with the 
decrse have not been properly assessed, or | 
appcttioned, should the value of such dis-, 
tinct relief be reckoned as part of the sub- . 
ject-matter in dispute for the purposes of 
Sch. I, Court Fees Act or should the said. 
valus beexcluded from computation ? and 
the answer to the question was that as the 
appellant had made the costs the subject- 
matter of thedispute and, therefore, the 
Court-fee stamp is leviable. Similarly 
in tbe case of Rowlins v. Lachmi Narain 


Jha (4), the awestion was “what is the cor- 
(1) 12 0. WN. 37; 6 O. L. J. 651; 3 M. L. T.33. |. 
(2) 35 Ind. Cas, 870; 52 O. 128; 29 0. W. N. 76; A. L 


- R. 195 Cal. 320. 


@ 19 M. £50. 
4) 44 Intl. Cas. 50; 3 P, L, J, 443; (1918) Pat, 264; 5 - 
P.L, W. 285, : 


e. 
384 
rect Court-fee whenrelief is souzht with 
regard to costs independently of the 
result of the main contests between the par- 
ties" and the answer was “when the appeal 
against costs is. distinct and separate from 
other parts of the appeals, Court-:ees must 
be paid ad-valorem on the costs decreed”. 
There the question arose in the case of 
appeals or cross-objections in suits for re- 
demption or foreclosure, when tha amount 
declared by the Court to be due at the date 
of the decree could be ascertained by re- 
ference to the judgment and decrea. These 
cases, therefore, do not bear directly cn the 
present question. < : 
The present case seems to be cléarly gov- 
erned by the plain language of Art. 17, 
Sch. II, el. (6) and the moment it is shown, 
as has been shown in this case, that the 
memorandum of appeal arises in the suit 
where it is not possible to estimate the 
money value of the subject-maiter in dis- 
pute and which is not otherwise prcvided 
for by the Act the plaintiff can claim that 
the Court-fees payable are Rs. 15. So far 
as this Court is concerned it has always 
been recognized that in appeals against 
decrees from partition suits the proper Court- 
fees payable are Rs. 10 and this has been 
raised to Rs. 15 by the amendment of 1322. 
It does not matter whether the ground of 
attack is with reference to the allotment of 
specific porticn of immoveable or moveable 
property or the ground of attack is the 
question of costs. Suppose in a parti- 
tion suit asum of moneyhas been awarded 
to one of the parties as owelty money and 
the party against whom the paymert ef the 
owelty money has been directed is aggrieved 
by such a decree then he is entitled tc. pre- 
fer an appeal to this Court; and it can hard- 
ly be said that in such a case although the 
matter arises in the partition suit the Court- 
fees leviable would be the amount af the 
owelty money which forms the subject- 
matter of the complaint in the appeal. 
“I do not see how the question of costs can 
depend on any different footing. If, for 
instance, the plaintiff in the presert case 
had appealed against a portion cf ihe par- 
tition decree which was unfavourabie -to 
him and in addition had appealad against 
the order of coats it could not be contended 
that he was bound to pay in addition to 
Rs. 15 as provided for by*Art. 17 and ad- 
valorem Court fee on the specified amount of 
costs,which has been disallowed against him. 
' J think, therefore, the proper Court-fee 
payable is Rs. 15. » hy Lr de we 
RL, Order accordingly... 
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CALCUTTA HIGH COURT. 
OngrxiNAL Revision No. 774: oF 1828, 
September 3, 1928. 
Present:—Justice Sir Charu Chunder 
Ghose, KT., and Mr. Justice Jack. 
ETRAJ MANDAL—AccusEp—PetiTionER 

i `~ versus " 
ZMPEROR-O»rrosrTE Party. - 

Crimincl Procedure Code (Act V of 1898), ss. 138, 
187, 189-A— Cenditional order for removal of nuisance 
passed—Ovpósite party denying existence of public 
right—Enyuiry before making order absolute—Stage 
for producing evidence. E 
. Where a conditional order under s. 133, Criminal 
Procedure Code, is made and the opposite party on 
appearing denies the existence of the public right com- 
plained oi, before the order can be made absolute 
opportuni-y to produce evidence must be given under 
s. 137, Oriminal Procedure Code. Butuntil an enquiry 
under s.139-A, Criminal Procedure Code, has been 
concluded: there can be io enquiry under s. 137, 
Criminal 2rocedure Code, and it is not possible to 
produce any evidence relating to it. 


Criminalrevision against an order of the 
Additioral District Magistrate, Alipur, 24- 
Parganas, dated the 14th of July, 1928. 

Messre. Mrityunjoy Chatterji, Sures 
Chandra Taluqdar and Ramendra Mohan 
Mazumdar for the Petitioner. 

Mr. Narendra Kumar Basu, for the Crown. 


ORDER.—The complaint that is made 
in this 2a:e is that the petitioner was not 
afforded an opportunity of adducing evidence 
under s. 137, Criminal Procedure Code. We 
have examined the record and it appears 
to us that the position was this. A con- 
ditional order was made under s, 133, 
Oriminal Procedure Oode. The opposite 
party, who is represented by Mr. Chatterji, 
appeared before the Magistrate and denied 
the existence of any public right in respect 
of the weter-course in question. Thereupon 
the Magistrate directed him to adduce evi- 
dence in support ofhiscase. The petitioner 
urges tkat he understood that he was to, 
adduce evidence in support of his case. 
relevant to an enquiry under s. 139-A 
that not until the enquiry under s. 139-A ~ 
was consluded could he be expected.or 
required to produce evidence relevant to 
an enquiry under s. 137. As far as the 
sections go, the petitioner would seem to 
be right in his contention. In that view 
of the matter, inasmuch as no specific 
opportunity was givento the. petitioner to 
adduce evidence under s. 137, Criminal 
Procedure Code, the order complained of 
must be setaside and the matter must go 
back to the Magistrate for an enquiry as laid 
down in Ohap, X, Oriminal Procedure Code, 


RL, Re-tria ordered, - 
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A PRIVY COUNCIL, 

APPEAL FROM THE SUPREME COURT OF TH4 
STRAIT SETTLEMENTS OF SINGAPORE, 
December 10, 1928, 

Present : —Viscount Sumner, 
Lord Blanesburgh and Lord Warringtor of 
. Olyffe. 
TAN OHEW HOE NEO-— APPELLANT 
versus 
CHEE SWEE CHENG AND OTHERS 

: — RESPONDENTS. i 

Joint ienancy—Joint parchase by mercha, .ts—- 
Maxim inter mercatores jus accrescendi locum. non 
habet, applicability of—Severance of status by sub- 
sequent dealings—Parol evidence of severance, acmis- 
sibility of —Evidence Act (I of 1872), s. 92. 

‘The maxim inter mercatores jus accrescendi L cum 
non habet cannot be applied to a joint purchase sven 
where the purchasers are merchants, if there = no 
evidence that the purchase was in any way con- 
nected with their trade or that they were jantly 
concerned in any trade. [p. 386, col. 1.] 

. A joint tenancy may be severed by any couse of 
dealing sufficient to intimate that the interes.s of 
all were. mutually treated as constituting a tenency- 
in-common. [ibid.] 

When the severance depends on an inference of 


this kind without any express act of severance, it. 


will not suffice to relyon an intention with respect 
to the particular share, declared only behinc the 
backs of the other parties interested. There mus; 
bea course of dealing by which the shares of al the 
parties to the contest have been affected. Sich a 
course of dealing may be proved as any other rele- 
yant fact may be proved. |ibid.] 

Parol evidence to prove that a joint tenanc7 has 
been severed and converted into a tenancy-in-common 
is not inadmissible in evidence under s. 92 of the Strait 
Settlements Ordinance No. 53 (corresponding to s. 92 
of the Indian Evidence Act) inasmuch.as the evi-lence 
is tendered in such a case not for the purpose of 
contradicting or varying the terms of the conveyance, 
but of proving facts from which it may be infrred 
that, accepting the conveyance as creating a joint 
tenancy, the purchasers have subsequently so dealt 
with their respective interests thereunder thet the 
joint tenancy has become a tenancy-in-commor. [p. 
386, col. 2.] i 

Statements made by individual purchasers indicat- 
ing that they respectively thought that there was no 
right of surviorship and accounts showing tht the 
income was divided even after the deaths of the joint 
purchasers are not sufficient, of themselves, to jastify 


1____ sn inference of an agreement to sever. [p. 38". col. 


e 2) > 


Messrs. G. B. Hurst and F.O. Largley, 
for the Appellant. 
Messre. G. T. Simonds and H. F.T. Green- 
land, for the Respondents. 
JUDGMENT. 

"Lord Warrington of Clyffe.—The 
appellant, as the executrix of Eng. the 
last survivor of four persons, Hoon, im, 
Quee and Eng himself, claims to be en- 
titled tocertain property on the grounds 
that such property was conveyed to tem 


as joint tenants and that the jointure has, 


not been severed, 


23 
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e yi 
OREE SWEE ORÉNG. 385. 

“Tha respondents, the executors of Hoon, 
Lim and Quee respectively claim that 
Hoor, Lim, Quee and Eng -himself were 
entitled to the property in equal shares 
as tenants in-common, either because, as 
they contended in the Courts below, they 
were orizinally tenants-in-common, or. 
beca:ise they all pursued a course of conduct 
from. whizh an agreement should be in- 
ferred on zhe part of’ them all to sever the 
jointure. 

“In the Courts of the Colony there was 
a remarkable difference of judicial opin- 
ion. Murison, ©. J., before whom. the 
acticn was tried, decided in favour of the 
appellant. . In the Court of Appeal, Brown, 
J., egreec with the Ohief Justice, but 
the majority (Deane, J., and McCabe Reay, 
J.) took the opposite view, though for 
different reasons, and judgment was ae- 
cordingly entered for the réspondents. 
Heme thisappeal. 

"Tae three persons shortly referred to 
as -oon, Lim and Quee were brothers, 
and Eng was their nephew, being the 
son f another brother. ` DS 

Under the Will of their father Yam 
(hereinaf-er referred to as the testator), 
whc died in the year 1862, his four sons, 
Hocn, Lim, Quee and Peck, became en- 
titled to shares in his residuary. estate, 
His estete was administered under ; 8 
dec-ee of the Court in an administration 
action. 

P2=ck had mortgaged his share. In 189] 
it wassold by the mortgagee and was sub- 
seqaently bought from the purchaser by 
the four persons above named. 

By an mdenture dated 2th June, 1892, 
in consideration of $ 18,000 stated to have 
been paid by the purchasers out of money 
belenging to them on a joint account, 
the share of Peck was conveyed’ to Hoon, 
Lim, Quiee and Eng as joint tenants 
absolutely. Each of the purchasers was 
in the de2d described as a “merchant.” 

The purchase money was raised by a 
mortgage of the purchased share and of 
cer:ain ozher shares in the original testa- 
tor's esta:e, which mortgage is dated 29th - 
Jure, 18€2. 

I was assumed on both sides in the 
argimen; “before this Board that. the 
primciples of law applicable to joint ten- 
ancy, anc the means whereby a severance 
of the jointure may be effected, are the 
same in thiscountry and in the Colony, 
excapt orly that the appellant, contended 
thas urfdar s. 92, Ordinance No. 53, parol 


‘evidence leading to an inference of an 
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agreement to sever the jointure is not ad-. 
missible. 

The effect of the conveyance of she 28th 
June, 1892, is, in their Lordships’ opinion 
beyond dispute. It created in terms a 
joint tenancy between the four purchasers. 
In fact, this was tacitly conceded by Counsel 
in the argument before this Board. 1t is 
true that one of the Judges in th» Court- 
of Appeal was of opinion that the maxim, 
“Inter mercatores jus accrescendi locum non 
habet," applied to thecase and accordingly 


held that the tenancy created by tke deed : 


was a tenancy-in-common. This view was 
not supported before this Board, and in 
their Lordships’ opinion could mot suc- 
cessfully be supported: The pu-chasers 
are, indeed, described in the deed as 
"merchants" but thereis no evidenes at 
all that the purchase was in any way- 
connected with their trade or indeed 
that-they. were§ jointly concerned in any 
trade. 

The tenancy then was originally a 
joint tenancy. The remaining cuestion 
is: Has the jointure been severed and the 
joint tenancy converted into a tenency-in- 
common ? 

The law on this subject is stated 'as 
follows by Wood, V. O., in Williams v. 
Hensman (1) at .page557* : 

“A joint tenancy may be severed ia three 
ways: in the first place, an act of any one of 
the persons interested operating upon. his 
own share may create a severanca2. as to 
that share......... Secondly, a. joint tenancy 
may be severed by mutual agreement. 
And in the third place, there may be a 
severance by any course of dealing suffici- 
ent to intimate that the interests of all were 
mutually treated as constituting 8 tenancy- 
in-cominon. When the severanca Cepends 
on an inference of this kind witheut any 
express act of severance, it will not suffice 
io rely on an intention, with respect to the 
particular share,declared only behind the 
backs of theother parties interested. You 
must find in this class of cases a course 
of dealing by which the shares of all the 
parties to the contest have been affected.” 

Their Lordships accept this as an accu- 
rate statement of the law. 

In this country sucha course of dealing 
may be proved in the same, way as any 
other relevant fact may be proved. But 
it has been contended, and the contention 
was accepted by some of the Judgesin the 

(1) (1861) 1 J. & H. 546; 30 L. J. Ch. 878205 LE, D, . 
203; 7 Jur. (N 8.) 771; 70 E. R. 862; 128 R. R 520, 
"Pageof(186)1J. &H.—[Ed.] —— 








“TAN CHÀW HoH NEO V. CHER SWEN SHENG. 


116 I. O. 1929- 
Oolony, shat under cl. 92, Ordinance 53 
(Evidences), parol evidence is not admissi- 
ble to prove the fact in question. As will 
be seen hereafter, it is in strictness un- 
necessary to decide this point, but hav-_ 
ing ‘regard to the difference of judicial 
opinion in the Courts below their Lord- 
ships think it right to express their view-on 
the subjest. Olause $2 is as follows: | 
“When the terms of any such contract, 
grantor other disposition of property, or 
any matter required by law to bé reduced 
to the form of a document, have been proved 
according to s. 91, no evidence of any oral. 
agreement or statement shall be admitted, 
88 between the parties to any such instru- 
ment or their representatives-in-interest, 
for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.” 
The section is subject to a proviso (No. 


4), which has been referred to, but in. - 


their Lordships’ opinion has no bearing : 
on the present question, inasmuch asin 
their view, the section itself does not 
apply. - 2 

In the present case evidence is tendered,: 


not for the purpose of contradicting or ` 


varying the terms of the conveyance, but 
of proving facts from which it may be in- 
ferred that, aceepting the conveyance as 
ereating & joint tenancy, the purchasers 


have suksequently so dealt with their ` 


respective interests thereunder that the 
joint tenancy has become a tenancy-in- 
common. 

It remains then to determine whether 
on the whole of the evidence as tendered 
ihe respondents have established facts 
from which an agreement to sever should 
be inferred, . 

On this pointit is necessary to state a 
few facts snd dates: On the 26th January, ` 
1894, by a deed ofthat date, the property 
comprised in the mortgage of the 28th June, 


1892, was re-conveyed by the mortgagee. 
discharged from the mortgage. Notht 


turns upor the terms of this deed.. 

In the year 1885, in pursuance of a 
liberty reserved in the decree for the 
administretion of the estate of the original 
testator, certain members of the family 
carried in proposals for the purchase by 
them of zertain items of the testator's 
estate, thepurchase money or part of it 
being provided out of their respective 
shares in tae estate. ^ 

Amongthese proposals was one on be- 
halfof Hoon, Lim, Quee and Eng to pur- 
chase five houses as tenants-in-common. 
for $ 4,600, 


t ng e` 
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' These houses were on the 3rd June, 1895, 
conveyed to the four persons as tenants'in- 
common in equal shares, the conveyance 
reciting the deedof the 28th June, 1882, with 
its limitation to them as joint tenants. 

One of the witnesses, Swee, says that 
when they were going-to partition the 
testator's property, by which expression 
he obviously refers to the transaction just 
mentioned, he first heard that the words 
“joint tenancy" were in the deed of 1892 
and that on their effect being explained 
to him by the Solicitors he was surprised 
and called a meeting of the four persona 
concerned, andthat they told him to go 


to the Solicitors and get the proposals for . ) 1 
. survivorship together with certain accounts 


Bale of the property altered. 

"Instead of joint tenancy, I was to get 
them put on the basis of a tenancy-in- 
common.” 

* As mentioned above the proposal for 
the purchase of the five houses and the 
conveyance thereof to the purchasers were 
“put on the basis" of a tenancy-in-common 
viz, the houses were so conveyed, the 
instructions deposed to being conned 
to the particular case. Their Lordehips 
cannot find so far anything from which 
a general intention or agreement to sever 
can beinferred. _ : 

The next event was the death of Hoon, on 
28th September, 1£03. : 

In 1905 Hoon's cxecutors and the re- 
maining tbree persons interested in the 
share in question were desirous of creating 
8 trust of the share in favour of Peck and 
his children, if any. This was carried 
into effect by a deed poll dated the Ist May, 
1905, to which Hoon's executors were 


parties and concurred in the declaration. , 


It took the form of a covenant by them 
all, that they aad the survivor of them 
would stand seised and possessed o? the 





















28th June, 1812, upon certain trusts, lt 
said that -Hoon’s executors had no in- 
est in this property except on the foot- 
ofa tenancy-in-common, and that the 
of the deed, therefore, supports the 
Cory of a severance. But this ignores 
fact that the houses purchased in 1895 
resented a part of the share ass:gned 
the deed of 1892 and the concurrence 
Hoon's executors was necessary in re- 
d to these houses. In this deed also 
limitation to the four as joint tenants 
referred to and no suggestion of a 
verance is made. 

On the 24th November, 1906, Quee died, 
nd on the 18th December, 1907, Lim died, 


property assigned to them by the deed of ' 
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Eng beccming thus the survivor of the four 
joint tenants. T 
Ry a deed poll dated the 19th October, ` 
1903, new trustees ofthe deed of 1905 were 
appointed, and by thisit is made clear that ' 
the three houses remaining unsold of the- - 
five purchased in 1895 were included in the 
truet. E ; 
Their Lordships can see nothing in these 
last: mentioned transactions from which a 
severance can be inferred. 
The remainder of the evidence consists ` 
of certain statements made by individual 
membere of the quartette including Eng, 
wh:ch, it is said, indicate that they respec-" 
tively thought that there was no right of 


wh.ch it is said, prove a division of income. 
after the deaths of those who died before 
Enz. Taeir Lordships cannot accept the 
evidence afforded by these statements and 
accounts as sufficient of themselves to. 
jussify en inference ofan agreement to 
sever. 

The result is that in theopinion of their 
Lo-dships, this appeal ought to be allowed, , 
the order on appeal reversed, and that of. 
Murison, O. J., restored, with costs to be. 
paid by the respondents, The costsin the 
Coart oi Appeal were made payable out of | 
Peek’s chare in the testators' estate, and | 
their Lordships see no reason for interfer- 
ing with that order. They will humbly. 
adrise His Majesty accordingly. 

ES Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Peacock & Goddard, 

Solicitors for the Respondents:—Messrs, 
Miabet, Drew and Loughborough, 


PRIVY COUNCIL. 
AEPEAL TEOM THE SUPREME COURT or NIGERIA, 
November 30, 1928. 


a . Present: —Viscount Dunedin, 


Lord Shaw and Lord Blanesburgh. 
JONATHAN COLLINS ZIZER— 
APPELLANT 


e versus - 
Taz JUDGES or toe SUPREME COURT 
- oF NIGERIA— RESPONDENTS. 

Legal Practitioners—Preparation of affdavits— . . 
Degree oj care required—Stating facts which are ` 
ony true to knowledge of deponent as absolute facts 
—irror of judgment —Punishment by Local Court-— 
Privy Co mcil--Interference, i 
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“The standard of care to be exacted from Legal 
Practitioners in the colonies is pre-eminently a matter 
for the Judges of the Local Courts and tae Privy 
Council will not ordinarily interfere vith the 
decision of such Courts. 

‘The appellant, a legal practitioner prepared an 
affidavit which his client’ swore, stating aa untrue 
fact. The statement, both from its nature and also 
when read in conjunction with the other paragraphs, 


imported, on strict scrutiny, no more than a state-, 


ment based on the best of the deponent’s knowledge, 
the extent of which as disclosed by the cliert' to the 
appellant justified the insertion of the statement as. 
so qualified. The: statement, however, was quite 
unqualified. The appellant was suspended by the 
Supreme Court. On appeal to the Privy Council: 
.Held, that there was at least an error of judg- 
ment. on the part of the appellant to omit ar express 
statement of-the limitation to which the deponent’s 


assertion was necessarily subject, and that the Privy - 


Council would not interfere with the decisicn of the 
Supreme Court in the matter. 

Messrs. R. M. Montgomery and H. Douglas, 
for the Appellant. 


Messrs. R. S. Cripps and S. E. Pocock,. 


for the Respondents. 
JUDGMENT, 


Lord Dunedin,—This is an appeal 
from an order of the Supreme Court of 
Nigeria, dated 12th November, 1927, order: 
ing that the appellant, a Barrister and 
Solicitor, should be suspended from prac- 
tising within the jurisdiction of the Court 
for three months from that date, 

The misconduct alleged was in eonne- 
xion with the. making of an affidavit pre- 
pared by the appellant and sworn ky the 
appellant's client. The affidavit contained 
a paragraph stating that no information 
had been sworn by anyone to necessitate 
a warrant for the client's arrest. This state- 
ment proved to be untrue. 

Their Lordships think that para. 8 of 
the affidavit containing the statement both 
from its nature and also when read in 
conjunction with the other paragraphs 
imports, on strict ecrutiny,no mora then 
a statement based upon the best of the 
deponent's knowledge, information and 
belief, the extent of which, as diszlosed 
by the. client to the appellant, was suff- 
cient to justify the insertion in ths affi- 
davit of à paragraph as so qualified. Liter- 
ally read, however, the paragraph is quite 
unqualified. : 

In these circumstances it was in their 
‘Lordships’ opinion at the least $n error of 
judgment on the part of the appellant 
to omit an express statement of the limita- 
tion to which the deponent's assertion was 
necessarily subject, and while they would 
be slow to impute in all the circumstances 


moral blame to the appellant for the: 
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omission, they think that the standard of 


“Gare to ke exacted from? practitioners in 


the Colony ie pre-eminently a matter for the 
Judges o? the Local Court. Accordingly 
their Lordships are not prepared to inter- 
fere in this matter with the order of the 
Supreme Coürt of Nigeria but they think 
that althcugh the appeal therefrom must 
be dismiseed, it should be dismissed with- 
out costs. 

They will humbly aivise His Majesty 
ORE 

depen dismissed. 

Solicitor for the Appellant.—Mr. E. 
Hunt. 

Solicitor for the Respondents.—Mr. Bur- 
chells, 


. PRIVY COUNCIL. 
APPEAL Feom THE ÀÁLLAHAB4D HIGH Court. 
t February 11, 1929. 
Presert:—Lord Blanesburgh, Lord 
Atkin and Sir Lancelot Sanderson, 


"BINDA PRASAD AND ANOTBER— PLAINTIFFS 


— APPELLANTS 


versus 
Lala KISHORI SARAN AND orBERS— 
DEFENDANTS— RESPONDENTS. 

Contract—Time of performance-—Parties' duty to 
complete within reasonable time, when no time speci- 
fically fixed. 

Where, in e contract to sell immoveable property 
the time for completion is not specifically fixed, it 
would be the duty of the parties to complete within 
a reasonable zime. [p. 393, col. 2.1 > 

' Appeal from a judgment and decree, 
dated the 2nd April, 1924, of the High 
Court, Allahabad (Mukerji and Dalal JJ.), 
reversing that of the Court of the Sub- 
ordinate Jvdge of Cawnpore, dated the tth 
July, 1921. 

: Meesrs. Ce Gruyther, K. C., Abdul Mag 
and B. P. Singh, forthe Appellante. 

Messrs. Dunne, K C.,and J. M. Tarik 
for the Respondents. 
JUDGMENT. 

Sir Lancelot Sanderson.—Thisis. 
appeal by tke plaintiffs in the suit against t 
judgment and decree of the High Court : 
Judicature at Allahabad, dated. the 2nd | 
April, 1924, whereby the judgment and d: 
ree of the Court of the Subordinate Jud 
of Cawnpore, dated the 8th 9 July, 19: 
was reversed. 

The suit was instituted on the 3rd 
August 1920. The plaintiffs alleged that on 
the 3rd Dezember, 1919, at Fatehpur, 


í 
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Kishori, the first defendant, entered irto a 
contract with Gobind Prasad, the sezond 
plaintiff, who was acting for both the plain- 
tiffs, for the sale of Mauza Rithuan, per- 
manent mahal of 16 annas of Kishori Saran, 
and his eight annas’ share in the fluctuat- 
ing mahal, 

The plaintiffs claimed specific perfor- 
mance of the alleged contract. 

The defendant Kishori, and the other 
defendants, who were subsequent purcha- 
sers of the property’ in suit from the first 
defendant in August, 1920, denied the al- 
leged contract between Kishori anc the 
plaintiffs. 

The learned Subordinate Judge decided 
in favour of the plaintiffs and directed that, 
on the plaintiffs paying Rs. 42,000 within 
one month, their claim for possession 
“should be decreed with costs against all 

the defendants, that the deed conveying 
the property to the second, third and Zourth 
defendants should be cancelled, and that 
the defendante should execute a sale deed 
in favour of the plaintiffs. ; 

The defendants appealed to the High 
Court, which allowed the appeal, set aside 
the decree of the learned Subordinate 

i and dismissed the suit. 
atiffs have appealed to His Ma- 
.ouncil from the said decree of 
., Court. 
-ears that the Mauza Rithuan was 

Ay one entire mahal. 

ihe banks of a river and its area was 

Xo fluctuation. 

I; was a partition of the permanent 
93intoa 16 annas mahal of Kishori 
^0? and another 16 annas mahal of 

Ori’s brother. 
es fluctuating portion was formed into 
Yiahal Ehtamali, in which each of ,the 
hers had an 8 annas' share. 
ae second, third and fourth defendants 
, 4913 acquired the interest of Kishori's 

Ysther for Rs. 24,000 and thus they became. 
_,sharers with Kishori in the mahal 
Ehtamali (fluctuating), but not in the per- 
manent. mahal of Kishori Saran. : 

Kishori had mortgaged to: the plaintiffs 
in 1911 other property belonging to him 
for Rs. 17,000 and interest; this property 
was nearer the town aud was alleged to be 
more valuable than the property in suit. 

At the time of the suit the amount owing 
in respect of the mortgage was about 
Rs. 33,000. 

The plaintiffs’ case was that Gobind 
Prasad, the second plaintiff, whose resi- 
dence was at Kora, went to Fatehpur on 
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the 2nd December, 1919; that he stayed at 
the housə of Krishna Behari Lal, who is 
the younger brother of Kishori; that he 
toli Krishna Behari that Kishori was ask- 
ing Rs. 45,000 for the property in guit; 
thet Lachman Prasad, the father of Gobind, 
was offering Rs. 40,000, and that he asked 
Krishna Behari to gét the sale effected for 
Rs L00C or Rs. 2,000 more than what had 
been offered: that Krishna Behari did 
use his influence with Kishori and that on 
the follcwing day, viz, the 3rd December, 
19_9, Gcbind Prasad agreed with Kishori to 
purchass the property for Rs. 43,000. 

7t wae alleged that one Gobind Prasad, 
son of Eadir Prasad, a Brahman, happened 
to come to the house of Krishna Behari, . 
and thashe was present when the alleged. 
contrac: was made. 

It was further alleged by the plaintiffs 
that on the 15th December, 1919, Lachman 
Prasad and his son Binda, the first plaintiff, 
went to Fatehpur taking Rs. 1,000 with 
them that they spent the night at the house 
ofa mukhtar named Ram Adhin, that on 
tke morning of the 16th December, Lach- 
man and Binda went to the house of Kishori 
ard peid him Rs 1,000 as earnest money 
ir respect of the contract made by Gobind 
P-asad onthe 3rd Decembér. It was al- 
leged that Kishori received the money and 
handed it to his treasurer. 

Lachman in his évidence said:— _.. 

“My son asked for a receipt, but I pre- 
vented him from doing so, saying that. 
there have been dealings with him since a 
long time, and that no such thing can take 
pace az his house. He (. e. Kishori) said 
hə wou.d execute the document soon, that 
hə would send the karinda within two or 
four days, and that I should make collec- 
tions.” ae 

Thers is no doubt but that Mani Ram, - 
tho karinda of Kishori, in the early part 
02 1920, went to the village, taking a rent 
roll, tkat the plaintiffs or one of them 
collected the kharif rentals for 1327 Fasli. 
These rentals, amounting to about 
Es. 1,190, were in respect of the autumnal 
harves; in October and November, 1919. : 

The plaintiffs granted receipts, had the 
eollect:ons recorded in the patwari papers, 
and deposited the Government revenue 
which amounted to about Rs. 600. 

The plaintiffs’ case was that this collection 
cfren:s by them was in accordance with 
the arrangement made between Kishori 
end Lachman on the !6th December, 1919. 
-t wae alleged by them that the rentals 
aollec;ed were in respect of the permanent 


a 
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mahal and that when they wantedto collect 
. rent in respect of the fluctuating mahal 
. they were stopped by the defendant Kisho- 
ri; they allege that the reason for stch stop- 
page was that at this stage the defendants, 
who subsequently became the pu-ehasers 
. had intervened. : 


The case of Kishori, the first defendant,. 


was that he had no talk at all with Gobind 

Prasad regarding the sale of the Froperty 

“ab the house of Krishna Behari, as alleged 
by the plaintiffs, and that he never had any 
negotiations for the sale of the village 
personally or through anyone elce with 
Lachman Prasad. He denied that, Lach- 
man and Binda had paid Rs. 1,000 or any 

. Bum as earnest money. 

He alleged that he was unable to pay the 
‘interest on the above-mentioned mortgage 
debt and, therefore, he allowed the Plaintiffs 
to collect the kharif rentals for 1327 Fasli 
‘of the property in suit. 

His case was that negotiations for the sale 
of the property to the other defendants had 
-been going on for four or five years, and 
no one other than these defendan-g had 
expressed a desire to purchase it. 

.  ltappears that & deed of conveyance of 
the property by Kishori to the othsr de- 

fendants was executed on the 9th August, 

1920, by which the property was sold 50 the 

: other defendants for Rs. 45,000, The ‘deed 

recited that Rs. 2,000 had been paid by the 

vendees to Kishorias earnest money, that 
he had left Rs. 33,627, with the vendees 
in erder that it might be paid by the ven- 
dees to the plaintiffs for the purpose of 
settling the mortgage debt and interest ; 
it was further provided that in case the 
plaintiffs refused to receive the amount, 
ihe vendees should pay the money into 

Court. ; 

- The learned Judges of the High Court 
çame to the conclusion that Kishori had 
given his evidence asan honest and straight- 

"forward man. 3 

In a later part of their judgment, how- 
ever, they said that— j 

._“It is possible to concede in favour of the 
plaintiffs that they èither by themeelves 
er through some intermediary pro»osed 
that the property should be cold to them: 
but this would not be sufficient tor the 
success óf their . case. They, must >rove 
definitely -that a certain particular sum 
of money was agreed' to be paid by them 
and that defendant No. 1 inlieu of that sam 
agreed to hand over his property to them.” 
This last finding seems to their Lord- 
ships to be inconsistent with their cenclu- 


ta 
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sion that Kishori was an honest and ` 


- straight-iorward witness, for he had quite 


clearly made the casein his evidence that 
he had no negotiations for the sale of the 
property personally or through anyone 
else with the plaintiffs. 

It may be noted that the learned Sub-: 
ordinate Judge did not accept Kishori as 
a reliable and straight-forward witness, as 
ne found against the case put forward by 

im. 

In dealing with the evidence of Kishori 
viz; that he allowed the plaintiffs to go 
into possession of the property in suit in 
order to meet the interest on the mortgage, 
the learned Judges seem to have been much 
impressed by the fact that on a previous | 
occasion tie plaintiffs had been put into 
possession of property which had been 
mortgaged by Kishori's nephew, and had 
made coliections of rent in respect there- 
efand stated that it would not be strange 
1 another experiment like that was intend- 
e 


have noted the material difference between 


he two transactions, viz., that whereas in 


the case of zhe mortgage by Kishori's nephew . 
the plaintiffs went into possession of the 
mortgaged property, whereas in the present 
case if was not the mortgaged property 
of which the plaintiffs collected the rente, 
but it was >roperty to which the mortgage 
had no relation at all. Further the learn- 
ed Judges appear to have attached no im- 
portance to the fact that, although the 
plaintiffs undoubtedly did collect some 
rents, which Kishori alleged were to go 
towards payment of thé interest on the 
mortgage on the other property, he did not 
deduct any sum in respect of such collec- 
tions from the amount deposited in Court 
in respect of the mortgage principal and 
interest, 


- There is another matter well worthy of = : 
consideration. The Rs. 1,000 alleged by 


the plaintiffs to have been paid on the 16th 
December, 1919, as earnest money appears 
in the plaintiffs’ books under the date De- 
cember, 18th, 1919, 

The learnsd (Subordinate Judge, after 
a careful ccnsideration of the allegations 
put forward on behalf of the defendants, 
came to tha conculsion that the entry 
was genuine. 
- The learred Judges of the High Court 
came to the conclusion that the entry could 
have been madeat any time in the plaint- 


iff’ books and rejected it as being of no 


evidentiary value, bed, 


The learned Judges do not appear to NS 
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Their Lordships hava not sean the books 
themselves and can form no opinion of any 
value from the extracts which have been 
includedin the record. Theyre of opin: 
ion, however, that the reasons given in the 
judgment ofthe High Court do not seem 

. sufficient to disposs of the finding of ihe 
learned; Subordinate Judge a3 to the 
ganuineness of the material entries in ihe 
plaintiffs’ books. 

There are other matters in the judg- 
ment of the High Court which were 
subjected to criticism by the learned 
Counsel for the plaintiffs. It it not neces- 
Bary at present to refer to them in detail. 
It is sufficient to say that their Lordships 
are not prepared to accept the reasoning 
which led the learned Judges of the High 
Court to decide in favour of the de-en- 
dants. y 

The question remains whether the con. 
clusion at which the High Court arrived 
was correct or whether the decision of 
the learned Subordinate Judge should 
bə maintained. j 

There are several circumstances in con- 

nection with the plaintiffs’ case which 
are calculated to give rise to hesitation 
in accepting it. 
. As, for instance, it is not easy to adopt 
‘as sufficient the reason alleged for no 
receipt being given for the Rs. 1,000 said 
to have been paid as earnest money by 

. the plaintiffs on the 16th December 1919. 
Further it iscurious that Kishori as held 
by the learned Subordinate Judge should 
have suggested that the plaintiffs should 
‘begin collecting rents and that he would 
‘depute his karinda to help them at a time 
when he had been paid Rs. 1,000 only on 
account of the total amount of Rs. 43,000, 
-when it was not settled at what date the al- 
leged contract. would be completed and 
when it was not.certain whether it ever 
-would be completed. 

It seems strange that during the alleged 

negotiations there should beas stated by the 
‘plaintiffs, no reference to the amount 
owing by Kishori to the plaintiffs on the 
mortgage, and that the plaintiffs should 
be prepared to pay Rs. 43,000 to Kishori 
without claiming any setoff in respect 
.of the mortgage debt. It may, .however, 
here be added that itis nowhere suggest- 
‘ed that this debt was not adequately 
secured, 
. It was alleged that a Vakil, B. Mahesh 
.Prasad had been asked by the plaintiffs 
to draft asale deed. Proof of this by the 

Jearhed Vakil. would have been of con- 
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siderable evidentiary value; yet he was 
not called; the reason given was that 
the learned Vakil was conducting the 
casein Court for the plaintiffs. 

There ic no entry in the books of Kishori 
of tha payment of the Rs. 1,000, which 
was alleged to have been handed by 
Kiskori to his treasurer on the 16th of 
December The entry should have been 
m&d» in she ordinary course and if the 
plaintiffs’ story be correct, there would 
be n» reason why that payment should not 
be entered in the books forthwith. The ~ 
absence of such an entry is certainly 
significant. ] 

Oatheother hand, it has to be noted 
that no receipt for the earnest money of 
Rs. 2,000 which, as appears from the deed 
of tae 9ta August, 1920, had been paid 
on the defendants’ purchase is produced: 
nor does Kishori point to any entry in his 
booEsS of that payment and there are cer- 
tain matters which militate against the 
ease of Kishori being accepted, one of 
whish ic that their Lordships are of 
opirion that the finding of the learned 


- Subordinate Judge that negotiations bet- 


weea the plaintiffs and Kishori for the 
purehase of the property had been going 
on,is correct, Indeed it would appear' 
from the passage inthe judgment of the 


Higa Uoart which has been already quoted 


that the _earned Judges of that Court were 
of tae same opinion, É 

The material question which remains 
is vhethər the plaintiffs proved that the 
negotiations resulted in the conclusion 
of £ eont-act, the material terms whereof 
wera sett. ed. Se 

Much importance was attached, and, in 
them Lo-dships' opinion rightly attached 
by both the Courtsin India to the fact 
tha! the plaintiffs went into possession of 
the property in suit and collected the 


The -main question in relation to that 


par: of this case is what was the reason 


or eccasion for such possession. Was it 
because of the alleged purchase by the 
plaintifia or was it for the purpose of 
keeping down the interest on the mort- 
gage? 

For tha reasons given above and for 


other rezsonsementioned by the learned 


Sutordinate Judge their Lordships are of 
opinion that it would not be safe to act 
upcn the verbal evidence of the plaintiffs 
or 5f the defendants in this respect 
unless ib were confirmed in materia] 
resre cts. 


592 : 

It is, therefore, necessary to consider 
whether reliable confirmation of either 
party's case can be found in the facts 
about,which there can be little doubt. 

Kishori's evidence was to the effect 
that negotiations had been going on fora 
considerable time between him and the 
other defendants with regard to the pur- 
chase ofthe property. He was wiiling to 
Bell and the other defendants wished to buy; 
the only question was as to the amount 
to be paid. 

It appears from the evidence of Bhag- 
wati Prasad, who was regarded by the 
learned Subordinate Judge as a reliable 
witness, that in February or March, 1*20, 
‘he had a conversation with Chunnan lal, 
the second defendent, and that it was clear 
‘to him, Bhagwati, from the conversation 
that, as far asthe transaction between 
Kishori and Chunnan Lal was concerned 
the purchase price had not been agreed 
at that time. 

If, then, in December, 1919, the proposed 
purchase was still the subject. of negotiation 
between Kishori and Ohunnan Lal, and 


"Kishori then regarded the other defendants: 


‘as possible and even probable purchasers, 
and if, as Kishorisaid in his evidence no 
person, other than those defendants, had 
‘expressed any desire to purchase, it seems 
improbable that he would have suggested 
‘to the plaintiffs that they should go into 
possession of the property in suit, which 
- was not the subject of the mortgage in 
‘order to makea collection of rents to meet 
the interest accruing due under the mort- 
gage on anotherproperty. Such a posses- 
sion by the plaintiffs would be calculated 
‘to complicate the position if-and when 
Kishori was able to arrange the sale to the 
other defendants, as according to his case, 
he was anxious to do. 

Again, if Kishoris story were true, it 
. would seem only natural that Kishori would 
‘have specified some period to which the 
‘possession of the plaintiffs and their right 
to collect the rents should be limited; but 
no limitation’ of time apparently was 
arranged. 

On the other hand, if the plaintiffs were 
put. into possession of the property and 
“allowed to collect the rents because of the 
fact that Kishori had agifed to sell the 
property to them, there would be no reason 
for Kishori to stipulate any period for their 
possession, because in the ordinary course 
the property would be conveyed to the 
-plaintiffs in pursuance of the contract. 

Their Lordships have already referred 
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to the fact that the net balance of the rents 
collected by the plaintiffs was not taken 
into account by Kishori when the totál 
amount of principal-and interest due on the 
mortgage was ascertained and paid into 
Court. This is entirely inconsistent with 
Kishori's story and the explanation given - 
in evidence by Kishori that the said sum 
‘was no; taken into account because some 
more money was due from him to the plaint- 
iffs under a note of hand, and which might 
be abort Rs. 500,does notappeal to their 
Lordshi»s as satisfactory. 


It seems fairly clear that the plaintiffs 
were prevented by Kishori from making the 
collecticns of rents in respect of the mahal 
Ehtama-i, in February or March, 1920. 
Upon that-event happening there is no 
doubt that Gobind Prasad serit the notice 
in writing, dated 23rd March, 1920, to 
Kishori. That notice was not received by 
Kishori and it was returned to the sender, 
as the addressee was not found at this 
house; hə had gone to Muttra. 


The fact, however, remains that in the 
letter oz the 23rd March, 1920, Gobind 
Prasad put on record the ease, which is 
substantially the same as that on which the 
plaintiffs rely in this suit, He alleged the 
contract the pay ment of earnest money, the 
collection of the rents, the .payment of 
Government revenue, and asked to be 


informed as to when Kishori would execute 


the sale-deed. 

This part of the plaintiffs! case is open 
‘to the comment that it isstrange that when 
they found that this notice of 23rd March, 
1920, was not delivered to Kishori, they did 
not send another to him and take care that 
it was.delivered, 

There is no doubt, however, that the letter 
of the Ist April, 1920, from Gobind Prasad 


‘to Chunnan Lal, Manna Lal and Mathura 
Prasad, the other three defendants was ~~ 


received by them. 

In that letter Gobind Prasad again 
referred to the contract between him and 
Kishori, the payment of the earnest money 
and the collection of rent and stated that 
nothing remained exceptthe execution of 
the deel. Having heard that they pro- 
posed parehaesing .the property he warned 


‘them against proceeding therewith. 


.lt.is only reasonable to assume that on 
the receipt of this notice Chunnan Lal and 
the othsr defendants must have com- 
munieated the substance of it to Kishori, 
whether the position, as between Kishori 
and then, was that there was a completed 
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contract, or whether the proposed purchase 
was still the subject of negotiation. 

That being so, it certainly is astonishing, 
if Kishori’s story be true, that no reply 
denying the statements contained in the 
letter of the Ist April, 1920, was sent to the 

. plaintiffs by any of the defendants, 

The next communieation in writing 
appears to have been on the 28th July, 1920, 
from Kishori to the plaintiffs and their 
father Lachman, informing them that he 

‘had made arrangements for the payment of 
the debt due to them, and informing them 
that they could go to the office of the 
Sub-Registrar of Fatehpur and receive the 
amount, 

It is obvious that by that time the pur- 
chase had been arranged between Kishori 
and the other defendants. ~. 

_ There is a-copy of a telegram from Kishori 
to Mahesh Prasad, the plaintiffs’ Vakil at 
Cawnpore, dated the 29th July, 1920, which 
-ran as follows: — 

“No talk for sale of Rithuan from Binda 
Prasad, Gobind Prasad. Money ready to pay 
their debts. Come to take money as noticed.” 

The terms of the telegram look as if 
Mahesh Prasad had communicated by 
“telegram or otherwise with Kishori, alleg- 
ing that he was under contract with the 

- plaintiffs to sell the property but there is no 
such telegram in the record. , 

The above-mentioned correspondence is 
-consistent with the plaintiffs cage, and it 
is remarkable for the fact that though the 
-defendante, in the opinionof their Lord- 
ships, had notice through the letter of April 
‘Ist, 1920, .0f the plaintiffs’ claim, none of 
-the defendants replied thereto or denied 
that claim until July, 1920, when Kishori 


. obviously had been able to arrange the 
-gale of the property in suit to the other. 


Ttdefendants at a price higher than that at 
“which the plaintifis.allege they had agreed 
“to purchase the property. 
The case is a difficult one by reason of 
the direct conflict of evidence of the parties 
concerned, by reason of the fact that .none 
of the defendant- purchasers were called as 
witnesses or their books examined, and by 
- reagon of what seems to their Lordships to 
have been aninadequate investigation upon 
„Bome material points. ; 
It is a matter of comment that the plaint- 
iffs' case was that the alleged contract was 
made in the house of Krishna Behari Lal, 


and that in the letterof 23rd March, 1920, - 


they seem to have relied upon him asa 
person who would support the plaintiffs’ 
:-allegations, .yet-when Krishna Behari Lal 
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was called as a witness for the defendants 
he denied the whole of the plaintiffs’ case 
so far as he was concerned. 

Thair Lcrdships appreciate that there is 
muck to be said in support of the conclu- 
sion at which the learned Judges of the 
High Cou-t arrived, though they are not 
prepared, as already stated, to accept the 
reasons upon which the judgment of the 
High Ooart was based, but after due con- 
sideration of the very .full and adequate 
arguments presented by the learned Counsel 
on both sides, they have come to the conclu- 
sion that there was sufficient evidence 
before the learned Subordinate -Judge-to 
justify him in holding that the negotiations 
which had been carried.on between Kishori 
and che plaintiffs, resulted in a contract, 

Tke issue between the-parties was whe- 
ther there was a contract, the ~ plaintiffs 
alleging a contract, the defendants denying 
a contract and alleging that there was not 
ever negctiation for a contract, or 

There was no dispute as tothe subject- 
matier of the alleged contract. According 
to -he plaintiffs story they were actually 
put into Dossession of the property, which 
was the sabject matter of the contract; the 
prico was arranged, viz, Rs. 43,000, and 
Rs. 1,000 as earnest-money was paid. 

Tae time for completion was not 
specificai_y fixed, and in the absence of any 
specified time it would be the duty of the 
parties to ecmplete within a reasonable 
tima. : 

There is no doubt thatthe defendants, 
whc bought from Kishori had ample notice 
of the p-aintiffs’ claim ; in fact, the pur- 
chane was not completed by them until 9th 
August, 1920, which waa after the institution 
of tae pleintiffs' suit. - 

For tkese reasons their Lordships are of 
opinion that the appeal should be allowed, 
tha; the decree of the High Court should 
be set aside, and that the decree of the 
learned Subordinate Judge should be 


‘restored. The defendants must pay the 
.cos:8 of iae plaintiffs in the High Court and 


of this appeal. 
Their Lordships will humbly advise His 
Ma, esty accordingly. f 
K. J. R. Appeal allowed, 
Eolicitrs for the Appellants:—Megsrs. 
Do-tglas, Grast and Dold, 
Zolicizor for the Respondents:—Mr, H, 
8. 5. Polak. à ; ; 


H 
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KA PRIVY COUNCIL. 

APPEAL FROM THE COURT OF THE FEDERATED 

Matay STATES, : 
jx. .February 1, 1929. 
. Présent:—Lord Chancellor, Lord Darling 
Í and Sir Charles Sargans. 
f BHAGAT RAM-— APPELLANT 
É versus 
KHETU RAM AND ANOTAER— RESPONDENTS, 
_ Practice—Appellate Court—Finding of trial Court 
not based on demeanour of witnesses but on inference 
from documents—Interference in appeal. 
, The rule thatan Appellate Court should not lightly 
interfere with the judgment of the trial Court ona 
question of fact is'not applicable where ths judgment 
of the trial Judge is not based upon his impression 
of the value of the evidence given by tke witnesses 
in the witness box but is based on inferences from 
documents which were put in evidence 5efore him. 
[p. 395, col. 2.] 
. Bir Robert Aske, fór the Appellant. 
Mr. F. O. Langley, for the Respor dents. 
JUDGMENT. 

Lord Chancellor.—This is an appeal 
from an order of the Court of Appeal of 
the Federated Malay States, ‘reversing a 
decision of the trial Judge which ordered 
the defendant to deliver up for cancella- 
tion a charge on certain rubber-lands and 
property of the respondents. It appears 
that in the year 1921, the respondents 
bought the land now.in questim for a 
sum of £,0C0 dollars paying 1,000 doliars in 
cash and giving a mortgage to secure the 
balance. At the beginning of 1923 the 
mortgagee insisted on the interest being 
‘increased, the respondents then >eing in 
default. On the 13th January, 1922, the res- 
pendents gave a fresh charge for 8,200 
dollars bearing interest at 24 per cent 
per annum and in addition they gave a 


. second charge for 4,000 dollars tc another 


s 


creditor. According to the uncontradicted 
evidence called for the respondents the 
‘property was worth some 10,000 dollars 
in 1922, and was valued at abort 12,000 
‘dollars two years later. In the month of 
February, 1923, the transaction took place 
which gives rise to the presen: action. 
On the 13th February of that year tha res- 


“pondents executed a charge in favour of 
_the appellant for the sum of 8,000 dollars 
-at 18 per 


_ cent, and that charge was 
registered in the Land Titles Office in the 


- Federated Malay States, ranking after the 
‘two charges to which reference has been 


already made. The circum’tances under 
which that charge was given are the 
subject of acute dispute and ‘give rise 
to the present controversy. 

The appellant's story is that the res- 
pondents borrowed an additional sum of 


.BHAQAT RAM V, KHETU RAM. 


116 I. ©. 1928 


8,000 dollars on the security of this land 
that he went with the first respondent 
to the Land Titles Office; that outside the 
Land Titles Office befere they went 
in he counted out 8,000 dollars in cash 
to the raspondent No. 1: that they then went 
into the Office and executed the charge, 


. andthai the respondent No, 1 and appellant 


then went to see the first chargee and gave 
him the third charge in favour of the 
appellant in order that he might get the 
charge registered, he having in his posses- 
sion -th3 certificates of title in the land. 
The appellant says he arranged to get . 
the charge handed over to him by one 
Sathia Moorthi, the agent of the first 
chargee after registration had taken place. 
He says that this was duly done and that 
he obtained the document at the end of 
February or the beginning of March, He 
then says that being on the eve of going 
to India. on the 21st March, 1923, he made an 


. arrangement with ose Bhagai, of which the 


respondant No. 1 was informed, under which 
Bhagai was to collect the interest pay- 
able under the charge and to deduct a 
commission of 20 per cent. for so collect- 
ing it, and to remit the balance to him, the 
appellaxt, in India. The appellant says 
that in Ssptember, 1925, respondent No. 1 got 
the charge from Bhagai by telling him 
that he was intending to sell the property 
and wisied to produce the charge to the 
intending ‘purchaser; and he claims for 
the whole of the principal and interest pay- 
able as stated in the document. `, 
^Therespondent No. 1’s story on thecontrary 
is that having this first charge of 8,200: 
dollars owing in the beginning of 1923 at 24 
per cent, he arranged with the appellant in 
the follcwing month to lend him the sum 
of 8,000 dollars in order to pay off the - 
first charge at 18 per cent, He says that the - 
appellant and the respondent No. 1 after 


the execution of the document went with thte———— 


document. in their possession of the first 
chargee, and handed the document to the 
first cha-xgee on the terms that he should 
retain it in his own possession until the 
appellan; paid him the 8,000 dollars and 
that he should then discharge his own 
first charge and hand over the charge in 
favour of the appellant to the latter duly 
registered in the Land Titles Office. Hé 
goes on to say that. the appellant never 
paid thet,000 dollars to the first chargee and . 
accordingly the first chargee returned the 
charge tc him, the respondent No. 1, two or 


“three months after its execution. He claims 
‘accordingly that the charge has been given 


^ 


^ 


— M6 L O. 1929 


for a consideration which has wholl7 
failed and asks for its cancellation. 

The trial Judge found in favour of tks 
appellant, but his decision was reversed 
by a majority of the Court of Appeal. If 
the decision of the trial Judge had proceec- 
ed upon the impression which he hai 
formed from the demeanour of the witnec- 
Beg, as to which of them was telling ths 
truth, in their Lordships’ view it would 
be impossible on the material before tha 
Board to reverse that decision. But 2 
perusal of the judgment seems to shov 
quite plainly that it was not on thet 
principle that the trial Judge proceeded. 
He discusses the evidence and he says 
that there was nothing tochoose between tLe 
plaintiff No. 1, that is to say, the respondert 
No. 1, and the defendant, the present app»! 
lant, in the matter of demeanour. He says 
quite truly that the onus is upon tke 
plaintiffs and he then asks himself: What 
assistance do the documents afford? Ee 
considers the documents and their effest 
and he comes to the conclusion that the 
documents put inat the trial as Exs. <” 
and “K” establish a case in favour bf 
the respondents. 

The Court of Appeal quite correcty 
state in their judgment the principbs 
which have been laid down for their 
guidance in dealing with an appeal ora 
question of fact. They come to the view, 
with which their Lordships. agree, tbat 
the judgment of the trial Judge was not 
based upon his impression of the value 5f 
the evidence given by the witnesses in 
the witness-box, but rather from his in- 
ference from the documents which were pat 
in evidence before him, 

. The probabilities seém to their Lord- 
ships to be overwhelmingly in favour of 
the respondents and against the appal- 
lant. It seems -very extraordinary tkat 
the appellant should have agreed to lead 
8,000 dollars’on a property which was 
worth 10,000 or 12,000 dollars, which was 


already mortgaged for 12,000 dollars, aad. 


that he should agree to lend that sum 
at a rate of interest lower than that 
which was being paid on a first mortgaze. 
Further, the story told as to the arrange- 


ment with Bhagai seems to their Lord- 


ships very difficult to believe. The Oourt 
of Appeal points out that the rate of ccm- 
mission stated inthe document Ex. “J,” 
is a rate unheard of in the Federated Ma ay 
States for services such as Bhagai was 
proposing to render. At the date. when -he 
Ex. “J”. is said to have been signed, 
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the respondents were already in arrear 
with the first instalment of the moneys 
due under the terms of the charge, No 
explanation is given for the appellant 
never having asked for the money or made 
any atsempt torécover it, From the day 
when ihe agreement is supposed to have 
been signed down to the time when Bha- 
gai says he returned the charge, a period 
of over two and a half years, no attempt 
was ever made by anyone to collect any 
interest from the respondents. 

The story told to account for the fact 
that the charge is in the possession of the 
respondents seems to their Lordships 
equally incredible. It seems impossible 
to suppose that if the respondents had 
really been in default for two anda half 
years, Bhagai would have handed over the 
charge to them for no other reason except 
that they wished to show it to an intend- 
ing purchaser or that he would have 
taken no sort of receipt or acknowledgment - 
of its delivery. 

On the other hand, the story of the 
respordente is corroberated in all material 
aspects by the evidence .taken in India 
on commission of the Ohetty, who was 
the holder of the first charge. The Oourt 
of Appeal has explained that the Chetty 
belongs to a class which is known to be 
of good business reputation and standing 
in the Fecerated Malay States. He had 
no interest whatever in the result of the 
action, Thare is nothing in the transcript 
of the evidence to indicate any ground for 
disbeHeving him, or for any reflection 
upon his honesty or uprightness. If his 
story is trug, then itis obvious that the re- 
spondent No. 1 is telling the truth and that 
the appellant's evidence cannot be accepted. 

The appellant further sought to support 
his story ty producing what were said to 
be the original books kept by the appel- 
lant us agent for his father-in-law, for 
whom he was carrying on a small busi- 


“ness in tae Federated Malay States. A 


document was produced consisting appar- 
ently of some loose sheets of paper with 
entries which, if they were accurate and 
contemporary, show that the appellant had 
used 5,65) dollars belonging to his 
principal in making this advance. Nobody 
suggests that tle document was ever shown 
to th» reepondents. It is said to have 
been admissible in evidence by the law 
of the Federated Malay States. Their 
Lordships do not. think it necessary to 
consider vhether -that was so or not. No 


-objection seéms to have. been taken to 
j E gu 3 
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its admissibility .at the trial. 
ment, if accurate, records a most Temark- 
able and extraordinary transaction in 
the use of the principal's mony for part- 
performance’ of the agent's loan, ‘and 
their Lordships think that even if 
admissible it is very far from being a 
satisfactory document, and if even it were 
admissible and satisfactory it would not 
goa very long way towards proving the 
appellant's case. On the other hand, the 
inherent improbabilities ofthe story the 
absence of any explanation either for the 
failure to demand the interest or for the 
identity ofthe amount named in zhe charge 
with that of the firatcharge, or cf any cred- 
ible explanation for the fact of the charge 
_ being in the possession of the chargors, all 

seem to their Lordships strong corrobora- 
iioi of the view taken by the Court of 
Ap eal that the. appellant's stcry is not 
accurate, and that the document was execut- 
ed not in consideration of a frash loan of 
8,000‘ dollars, but in consideration of an 
agreement to pay off the first charge, which 
agreement was never carried out by the 
appellant. 

For these reasons their Lordships agree 
with the view taken by the majcrity in the 


Court of Appeal; they think that zhis appeal: 


fails and should be dismissed with costs, 
Their Lordships wil humbly advise His 
Majesty accordingly. 
A. Appeal d-smissed. 
Solicitors for the Appellant.—Messrs, T. 
D. Jones & Co. : 
Solicitors for the Respondente.—Messrs. 
Peacock & Goddard. 


PRIVY COUNCIL. 
APPEALS FROM TSE Oatcorra HIGH Court. 
March 5, 1929. a 
Present :—Lord Carson, Lord Atkin and 
Lord Salvesen. : 
Raja RESHEE OASE LAW—PLANTIFF 
—APPELLANT 
versus 
: SATIS OHANDRA PAL AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 102, 109— 
Application under s. 105 withd%iwn—F-esh suit on 
same subject-matter barred. : 

If an application is made under s. 105 of the 
Bengal Tenancy Act, 1885, and subsequently with- 
drawn, whether with or without the permission of 
the Court of the Revenue Officer to^institute a 
fresh suit in a Civil Court, a suit on tha same sub- 
ject-matter is barred by the provisions of s. 109 of 
the Act, 


s 
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Itis the making of the application under s. 105 
of the Bengal Tenancy Act, whatever be its fate 
afterwards, that brings into operation the prohibi- 
tion cortained in s. 109 of the Act. |p 397, col. 1] . 

Bechcram Choudhuri v. Puran Chandra Chatterjt 
(1), appzoved. 

Consolidated appeals from two judgments 
and decrees, dated the 26th January, 1926, 
of the High Court, Oalcutta (N. R. Chatterjez 
and Page,JJ ), affirming two judgments and 
decrees, dated the 2nd April, 1924, and 17th 
April, 1924, of the Subordinate Judge, 
Midnapore. 

FACTS.—The High Oourt held, following 
the judgment of the majority of the Full 
Benehin Becharam Choudhuri v. Puran 
Chandra Chatterji (1) that the suits were 
barred by the provisions of s. 109, read with 
ss. 105 and 106 of the Bengal Tenancy Act, 
1885,and the correctness of the Full Bench . 
decisicn was the main question for 
determination on the appeal to the Privy 
Council. : 

The relevant sections of the Tenancy Act 
will be found in the report in Pecharam 
Choudsuri v. Puran Chandra Chatterji 
(1) anc it is unnecessary to reproduce them 
in extenso here. . 

Messrs. L. DeGruyther, K. C. and 
Bhugwandin Dube; for the Appellant. 

Messrs. L.C. Graham, Dixon and P, N. 
Bannerji, for the Respondents, | 

Mr. DeGruyther, K. C., contended in 
argument that the decision of the Full 
Bench in Beeharam Choudhuri v. Furan 
Chandra Chatterji (1) was not sound. 

JUDGMENT. 

Lord Salvesen.—These appeals 
have been brought to settle a question 
which nas been frequently discussed before 
Indian Tribunals and has resulted in con- 
flicting decisions. So far-as India is concern- 
ed the -aw was finally settled by a decision 
of the “ull Bench of the High Court of 
Bengal Becharam Choudhuri v. Puran 
Chandra Chaiterji.(1). In the present case 
the judgment followed the decision of the 
Fall Bench, and the object of the present 
appeals isin effect to bring that decision 
under review. j 

As tke facts are not in controversy it is 
unnecessary to recapitulate the summary 
of these contained in the judgment appeal- 
ed from. It is suffieient to say that the 
appellant who is the owner of a large area 
of ‘ground, of which the first respondent ' 
(who alone appeared before the Board), 
holds & lease had presented three applica- 
tions in the Court of the Revenue Officer, 


(1) 88 Ind. Cas, 637; 52 O. 894; 410. L. J, 450; 29 
Q. W. N. 755; A. i. R, 1925 Oal, 845. ^ — ^ 
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one under s. 106 and two under s. 105 of 
the Bengal Tenancy Act of 1885. The latter 
were withdrawn without: any express leave 
being granted to bring airesh suit, while 
in the former. such permission was granted. 


Thereafter, the present suits (two) were ` 


filed by the appellant in the Oourt of the 
Subordinate Judge of Midnapore, dealing 
admittedly with the same subject-matter as 
was contained in the previous applications 
in the Court of the Revenue Officer. The 
respondents pleaded that the suits were 
barred under s. 109 of the Bengal Tenancy 
Aet and this plea has been sustained in ali 
the Courts below. i 

Section 109 is ia these terms :— 
- “Subject to:the provisions of s. 109A a Oivil 
Court shall not entertain any “application 
ór suit concerning any matter which is or 
has already been the subject of an. applica- 
tion made, suit instituted or proceedings 
taken under ss. 105 to 108 (both inclusive).” 

The argument for the appellant which 
had the support of Sahrawardy, J., in the 


Full Bench case cited was that when a suit ' 


is allowed to be withdrawn with leave to 
bring a fresh suit, it should be regarded as 
never brought, and that the same result 
should be reached in the case where a suit 
is simply withdrawn before evidence has 


been heard although no permission has. 


. been asked or granted by the Court of 

the Revenue. Officer to institute a fresh 
suit ina Civil Court. This argument did 
not commend itself either to the Judges 
who decided the present case or to the 
other members of the Fall Bench. 
Walmsley, J.; said :— 

:"Inmy opinion it isthe making of the 
application that brings into play the pro- 
hibition of s. 109, and the answer that I 
would. give to the reference is to that 


effect, namely that if an application is made: 


under s. 105 of the Bengal Tenancy Act, 
ani subsequently withdrawn whether with 
or without the permission of the Court, a 


suit. on the same subject-matter is barred 


n the provisions of s. 109 of the Tenancy 
ret.” f 

Their Lordships are in entire agreement 
with this view. They think that the 
language of the- section admits of no other 
construction and that such an exception as 
the appellant'contends for cannot be impli- 
ed. The policy of s. 109 of the Act is to 
prevent multiplication of procedures by 
enacting that where an application is made 
in one or other of the competent Oourts 
. it shall be. prosecuted in that Court and in- 
po other. 


; $07 
. -They will, therefore, humbly.advise His: 
Mejesty that the appeals should be. dismiss- 
ed with costs to the respondent who appear- 
ed. ` y 
KIB o Appeals dismissed. 
' Solicitors for the Appellant :—Mesgsrs: 
Watkins and Hunter. ; 


'-Solicitorsfor the Respondents :—Mr. H. 
S, L. Polak. ai 


PRIVY COUNCIL. ~ 

APEHAL FROM THE OUDH OSIEF Court, 

i February 21,1929, - 
Present—Lord Philliniore, Lord 
Blanesburgh, Lord Atkin; Lord Salvesen 
and Sir Lancelot Sanderaon. : 
Rani Srimaii KRISHNA KUMARI 
DEVI—PLAINTIFF—APPELLANT 
versus ` 

Bhaiya RAJENDRA BAHADUR 

‘SINHA DIO-AND-ANOTBER—DEFENDANTS 

3 — RESPONDENTS. : 

Oudh Settled Estates Act (II of 1900), s. 18— 
Validity of devise of "settled estate" im favour of 
iestator's daughter-in-law for her life— Bequest to 
"stranger", when valid—Will generally speaks and 
takes effect from testator's death, ` ` 

It isa well-stablished rule of law that a Will, 


^ 


unless a contrary intention appears therein, must in. 
relation to the:property comprised in it be regarded : 


as speaking from the date of. the testator's death, 
and its validity with reference to the devise of any 
particular property thereby made must depend 
upon the testator's statutory or other lawful dis- 
REY power over that property at that time. [p. 400, 
col. 2. 

The testator, a talugdar whose name was entered 
in Lists Nos. 1 and 2 prepared under s. 8 of the Oudh 
Estates Act, 1869, executed a Will on the 17th 
June, 1907, devising makal Bhinga in favour of 
the plaintiff, his daughter-in-law, for her life, 
Subsequently an the 2lst May, 1908, the testator by 
‘a statutory dcclaration declared that the mahal 
Bhinga should thereafter become a “settled estate" 


held subject te the provisions of the Oudh Settled- 


Estates Act; 1900. The testator- having ‘died in 
1913, the question arose whether the said devise’ in 
favour of the plaintiff was invalid in view of the 
provisions of the Oudh Settled Estates Act, 1900, to 


which, at the testator’s death, although not at the- 


date of his Will, the 
ject: 

Held, that asa Willordinarily speaks and takes 
effect from the testator’s death, the devise to the 
plaintiff of am interest in mahal Bhinga .could not 
be considered to be operative except in:so far as 
it conformed to the provisions of the said Act of 


1900. [p. 401, cel. 1.] 


devised property' was sub- 


“Held, further, on a proper interpretation ofs. 18 


. of the Oudh Settled Estates Act, that the devise in 
question was invalid. [p. 403, col. 2. 

Obiter.—-A devise of “settled estate" to a stranger" 

otherwise unimpeachable, is not merely as such pro~ 


hibited by s, 8 of the Oudh Settled Estates Act, 


398. 
1900, unless the necessary effect of such devise is to 


excludethe testator’s kindred from succession. [p. 
* 401, col. 1.] . : 


Appeal against a decree, dated the 20th 
December, 1926, of the Chief Court of Oudh 
(Stuart, O. J, and Wazir Hasan, J.), and re- 
ported as 99 Ind. Cas. 912, affirming (so faras 
the subject of the present appeal is concern- 
ed) a decree dated the 18th November, 1926, 
made -by  Gokaran Nath Misra, J. 
sitting on the Original 
said Court in Original Suit No. 9 of 1926. 

FAOTS.—The present appeal to His 
Majesty in Council was preferred by the 
plaintiff in the said suit and the main 
question therein was whether the plaintiff- 
appellant was entitled under the Will of 
her father-in-law to possession of 90 
villagesin Oudh ‘which constitute mahal 
Bhinga. 

The suit was tried by G. N. Misra, J., 
who framed the following questions for 
consideration:— l 

(1) Whether the provisions of the Oudh 
Settled Estates Act apply to the Will of the 
late Raja; 

(2) Whether the plaintiff is a “stranger” 
under the Law of the Mitakshara, and there- 
fore, under Act I of 1869; and 

(3) Whether the confermert of a life 
estate upon the plaintiff amounts in law to 
the exclusion from succession of defendant 
No. 1 whois now admittedly ths heir-in-law 
of the lata Raja. ` 

The learned Judge delivered judgment 


on the 18th November, 1926. He held that 


the plaintiff's claim to mahal Bhinge under 
the late Raja’s Will was unienable, and 
recorded his conclusion: on the three 
. questions mentioned above in the following 
words:— 


First question.—I, therefore, hold that 
the Will of the late Raja of Bhinga which 
was quite valid at the time it was exe- 
cuted and which gave a life-estate to 
the plaintiff could not be considered to 
be operative except so far as it con- 
formed to the provisions ofs. 18 of Act II 
of 1900. 

Second question.—I, therefore, unhesi- 
tatingly hold that according to the Law of 
Mitakshara prevalent in the United Pro- 
vincesthe plaintiff being a widow of a 
son of the late Raja Udai Pratap Sinha 
who predeceased his father, is not entitled 
to inherit any property of the late Raja. 
Being no heir under the Hindu Law and not 
iag6)31 853: ified in any of the clauses 
of s, 22 of Act I of 1869 she must 
be deemed to be a "stranger" within the 


Bide of the- 
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meaning of s. 18 ofthe Oudh Settled Estate? 
Aet I- of 1900. i 

Third question.—I am, therefore, of opin- 
ion thet when the Raja gave a second 
life-estate to the plaintiff who is an 
absolu:e stranger as described above, he, 
in doing so, exceeded his powers under 
the proviso to cl. (2) of 5.18, since his act 
had the effect of excluding defendant No. 1 
from succession. In my opiniona person 
who is entitled to succeed is entitled to 
take immediate possession of the estate to 
which ae has succeeded, andif by any act 
ofthe holder of the settled estate his: 
succession is pestponed indefinitely he must 
be deemed to have been excluded. A 
postponement of succession to such atime 
when tie heir-at-law may not succeed at 
all amounts in my opinion to his exclusion. 
I, therefore, hold that the effect of the con- 
fermeni ofa second life-estate on the 
plaintiff amountsin law tothe exclusion 
of defendant No.1 whois admittedly the. 
heir-at-law of the late -Raja and comes 
within 21. (5) of s. 22 of Act I of 1869. 

The learned Judge summed up his 
conclusion as to the above mentioned issues 
as follows:— : ; 

“The result of my decisions on the three 
points is that after the declaration made : 
by the late Rajaon the 2lst May, 1908, 
under £. 120f the Oudh Settled Estates 
Act (II of 1900) he became a person hold- 
ing a ‘cettled estate’ and the Will executed 
by him must be considered to be governed 
by the provisions of the said Act and thus 
be operative only in respect of the estate 
possessed by him at the time of Lis death. 


-The plaintif is no heir under the law of. 


the Mitakshara, and the conferment ofa 
life-estate upon her was inoperative by 
virtue cf the proviso to cl. (2) ofs, 18, 
since it was a bequest to astranger and 
had the effect of excluding from succession 
defendent No. 1, who is an heir-at-law 
within the meaning of cl. (5) ofs. 22, Act > 
I of 18€9. Theeffect of this is that the 
Will,so far as it confers a life-estate upon 
the plaintiffinrespect of mahal Bhinga, ` 
consisting of villages Nos.1 to 89 and 91 
entered in list A attached tothe plaint, 
which was a ‘settled estate’ at the- time 
of the death of the late Raja, becomes 
inopera;ive'". É 

The trial Judge (Mr. Justice Misra), 
therefore, made a decree dismissing plaint- 
iffs claim to mahal Bhinga, and from that 
decree the plaintiff appealed to the Chief 
Oourt of Oudh, and the appeal was heard 
by Sir Lowis Stuart, Ohief Judge and 
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Wazir Hasan, J., who ‘concurred with the 
judgment appealed against so far as mahal 
Bhinga was concerned, 

The learned Judges in their 
Bay:— 


“Before the learned trial Judge it was 


contended on behalf ofthe plaintiff that 
she was not a ‘stranger’ but that 
she wasa person belonging to the last 
class of the classes specified ins. 22 of 
the Oudh Estates Act, 1869. Before us, 
however, the contention was not reiterated 
andit was agreed that the plaintiff was 
a ‘stranger’ within the meaning of the 
proviso tos. 18 reproduced above, The 
broad contention is that a life-estate, such 
as was devised in faveur of the plaintif, 
does not, on the determination of that 
estate, interfere with the course of succes- 
sion provided for in s, 22 of the Oudh 
Estates Act, 1869. On the opposite side 
itisequally broadly contended that the 
intervention of a life-estate excludes 
from succession the heir-at-law”. 

Dealing with these contentions the learned 
Judges say:— 

“According to the proviso the devise 
of a settled estate is invalid if it is: 

(1) not devised as an impartible estate to 
be held by one person only and aceord- 

aing tothe provisions of this Act, or (2) 

. “made subject or the profits thereof are 
made subject to any demand, charge or 
incumbrance whatsoever, or (3) in favour 
of a stranger so as to exclude from succes- 
sion any person belonging to any of the 
classes specified in s. 22 of the Oudh 
Estates Act, 1869. 

“It appears to us that the words ‘so as 
to ‘exclude from succession any person 
belonging to any of the classes specified 
ins. 220fthe Oudh Estates Act, 1869 
are intended to define a ‘stranger’. Accord- 
ingly,a devisee is a stranger if he orshe 
has no place in the line of succession 
prescribed by els. 1 tollofs. 22 of the 
Oudh . Estates Act, 1869. That the 
plaintiff in the present suit is such a 
devises is now admitted. We think that 
the intention of the proviso is not to permit 
an intermediate estate, howsoever limited, 
between the death of the testator and the 
succession ofthe heir-at-law if the devisee 
of such an estate is not a person answer- 
ing the description of any of the heirs 
specified in s. 22 of the Oudh Estates Act, 
1869. We are convinced that such an 
intention is manifest from the second 
element of the proviso. A claim or de- 
mand on the basis of.a devise for the enjoy- 
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ment of proitsof the'settled estate during - 


one's lifetims, is clearly forbidden by that ` 


element. A life-estateis & higher estate 
than a right tothe enjoyment of 
life, if it is mot the same”. 

The learned Judges say further: — 


“The second point urged in support of: 


the appeal is that the execution of the 
Raja's Will having preceded the declara- 
tion under s. 10 of the Oudh Sattled 
Estates Act, 1900, it is not subject to the 


provisions of s.18. We are of opinion that ` 


the contention has no substance. There 
can be no doubt that as soon as the declara- 
tion under s. 10 was made the estate of 
Bhinga acquired the character of a 
‘settled esta;e' within the meaning ofthe 
Act. The description of the property in 
respect of which the devise was to take 
effect, therezore, includes the characteristics 
of ‘settled estate;'and as a Will speaks and 
takes effect as if it had been executed im- 
mediately Sefore the death of the testator, 
unless a contrary intention appears, it. 
must de he:d that the Raja's Will relates to 
a ‘settled ectate’ and is, therefore, subject to 
the provisions of s. 18", ; 

Messrs. Upjohn, K. C., DeGruyther, K.C.,. 
d K, 2., and Wallach, for the Appel- 
ant. 

Meesrs. Macmillan, K. C., Lowndes, K. C., 
Brown and Jopling, for the Respondente. 

During tre course of the argument, re- 
ference wes made to Farwell on Powers; 
Succession Duty Act, 1853, s. 10, and 
Attorney-General v. Sandover (1) as to the 
interpretat.on of the word “stranger” and 
Wilson's Muhammadan Law, 3rd Edition, 
page 379 was cited, to show who isa 
“stranger” for purposes of pre-emption, 
: JUDGMENT. 

LordjElanesburgh.—The sole ques- 
tion for dezision on this appeal is whether 
a devise of the estate of Bhinga in Oudh 
made by ihe Will of a former Raja of 
Bhinga in favour of his  daughter- 
in-law, the plaintiff-appellant, is invalid 
in view of the provisions of the Oudh 
Settlad Es:ates Act, 1900, to which, at the 
testa:or’s death although not at the date 
of his Will, the devised property was sub- 
ject, By 3 judgment and decree of the 
Cour; of first instance of [the Chief 
Oeurt of Oudh, affirmed in this respect 
by a judgnent and decree of the Court of 
first appeal dated the 20th December, 1926 
the devise has been held to be invalid. 
Hence the present appeal by the devises, 


(1) (1904) 1 K. B. 689; 73 L. J. K.B, 478: 52 W, R, 
573; 90 L.,T 480; 20 T, L, R. 351. IPS 


< 
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The testator, Raja Udal Pratap Sinha Deo 
Somyaji, was the last  male-holder of the 
estate of Bhinga. He wasa ialugdar and 
his name is entered in Liste Nos 1 and 2 pre- 
pared unders.8 ofthe the Oudh Estates 
Act, I of 1869, to which it will be con- 
venient to refer as the Act of 1869. In 
1906 the Raja was desirous that his mahal 
Bhinga ‘should become a settled estate 
subject to the provisions of the Oudh Settl- 
ed Estates Act, 1900—an Act which simi- 
larly will be referred to as the Act of 
1900. He was in 1906 and he remained 
until his death, owner of two other mahals . 
—mahal Lakma and mahal Usreina—and 
also of certain furniture and moveables. 
Over these furiher properties he was then 
and apparently he desired to remain, pos- 
sessed of full disposing power. It was 
only the mahal Bhinga that he was de- 
sirous of bringing under the restrictions 
of the Act of 1900, and his application 
to the Local Government Board related 
to that mahal alone. The application— 
one for permission to declare that the 
mahal might in future become a settled 
estate held subject to the provieions of the 
Aet of 1900 was made inthe same year 
1906. In final response to it, the Local 
Government Board by Notifieation dated 
the 24th April, 1108, granted the permis- 
sion asked for, and the Raja on the 21st 
May, 1908, by a statutory declaration 
made irrevocable and duly registered and 
published on the 5th September follow- 
ing, declared that the mahal Bhinga should 
thereafter be held subject to the provisions 
of the Act of 1900. And such was its posi- 
tion at his death on the 13th July, 1913. 


The Will of the Raja in which is con- 
tained the devise of the mahal now dis- 
puted was executed by him on the 17th 
and registered on the 22nd June, 1907— 
that is to say, while his application to 
Government was stillin suspense. 


On this circumstance has besn based a 
contention for the appellant which although 
less strongly urged than others presented 
on her behalf, may, not inconveniently, 
be dealt with at cnce, being, as it is, first 
in logical order, and involving, as it does 
no other considerations than such as are 
peculiar to itself. The comtention is that: 
the validity or otherwise of the devise of 
mahal Bhinga to the appellant must be 
determined regardless of the provisions of 
the Act of 19U0, inasmuch as oply at a 
date subsequent to the execution of the 
testators Will did the mahal in-any way 
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become subject tothe provisions of that 
Act. 

Thei? Lordships were not impressed by 
this contention any more than had been 
either of the Indian Courts. It may, in- 
deed they think, be summarily disposed 
of by reference merely to the well-known 
rule thatthe Will of this testator without 
as is agreed, any intimation there to be 
found of any contrary intention, must in 
relation to the property comprised in itbe 
regarded asspeaking from his death, and 
its validity with reference to the devise 
ofany particular property thereby made 
must depend upon the testator's statutory 
or other lawful disposing power over that 
propertz at that time. 

In tha present instance, however, their 
Lordships are not required in this matter, 
to have recourse to general principle. The 
testator. and in a sense fatal to this con: 
tention of the appellant's, has disposed of 
it himself. Having recited atthe outset 
of his Will that he was a talugiar with- 
in the meaning of the Oudh Estates Act 
1:6.; tkat he had recently applied for per- 
mission to declare that his estate or Bhinga 
should -10 future be held under the pro- 
visions cf the Act of 1900; that his applica- 
tion was then still pending and that per- 
mission aad not hitherto been either grant- 
ed or rsfused; the testator proceeded to 
declare that in exercise of inter alia the 
testamertary powers conferred upon him 


by the Act of 1900 (if the same should be- 


applicable) he was desirous of providing 


for the devolution and application of all his: 


property, moveable and immoveable, includ- 
ing his estate of Bhinga,-. whether 
the permission aforesaid should be 
granted or refused, and whether in the 
former ease the statutory declaration in 
pursuanee thereof should or should not 
be execited and registered. And there- 
after folow the dispositions of his Will 
including that now in debate. 


It would be difficult, their Lordships- 
think to frame a form of exordium more: 


clearly indicating that, in full view of the 
likelihood that the mahal Bhinga might 
before his death become subject to the Act 
of 1900, it was the testator’s desire that 
his dispositions thereof should neverthe- 
less in that event have effect to the fullest 


extent taereby permitted. And it is not. 


inconsistent withthis view of the words he 
uses tha! the testator may well, have sup- 


posed that the effectiveness of these dis- 
positions would in no way be impaired: 


by the Act. 


161. 0. 198) 


In the result, therefore, whether this frst 
contention of the appellant's be tested in 
the light of general principle or whetaer 
its soundness be checked by.reference to 
the particular terms of the testator’s Will, 
the result is the same, And it may be 
expressed. in the words of the learned 
trial Judge. The Willcf the Raja, so far 
as it devised to the appellant an inte-est 
in the mahal Bhinga, cannot “be con- 
. sidered to be operative except in so far 
as it conformed to the provisions” of the 
Act of 1900. How far then was this devise 
conformable to these provisions ? "That is 
the question which has now to be 
answered, 

And first as to the giftitself. Its pre- 
cise effect will not be missed if it be -ead 
with this preface, viz, that the property 
- referred to in the coursé of it has >een 
previously described by the testator ae “all 
my property and estate whatever and 
_wheresoever situate,” and that the gi-t in 

the events which have happened became 
operative, if it has any validity at all, 3pon 
the death on the 30th April, 1926, oz the 
testator's widow, to whom by the clauss im- 
mediately preceding, and by the same form 
of words, had been given an interest in 
the property for her life. The actual words 
of the gift are as follows:— 

“And subject as aforesaid..........—...... 
isa vue neath ee I give, devise and bequeath 
my said property and estate to Kumar 
Rani Srimati Krishna Kumari Dev:, my 
daughter-in-law, the wife of my only 
surviving son and heir for and 
during the term of her natural lifo but 
so -that she shall have no power under any 
circumstances by sale, alienation, morgage 
or otherwise, to dispose of or inctmber 
the whole or any portion of my moreable 
or immoveable property for any period 
extending beyond the term of her natural 
life”. 

And the gift over may not be without 
importance, 

“And upon her death in default of an 
adopted son if authorised by her hcsband 
to adopt a son I direct that my said proper- 
ty and estate shall descend to tha per- 
‘son or persons then living who uncer the 
provisions of the said Act I of 1869 would 
be entitled to succeed thereto on the Zailure 
or determination of the limitations herein 
before contained." i i 

The testator.has not, it will bə seen, 
dealt with mahal Bhinga separately from 
property over which in every event his 
powers of disposition were unf tiered, 
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The mahal is included in a general residu- 
ary bequest. Further, he has phrased his 
gift to the appellant in terms identical 
with the immediately preceding gift of 
the same property to his widow. ' In this, 
he has apparently considered himeelf at 
liberty to disregard the great difference, 
which, as will be seen, is made under the 
Act of 1930 between a testator's powers: of 
devise of a settled estate in favour of a 
widow onthe one hand and ‘a daugliter- 
in-lew on the other. The draftsman may 
nevertheless in the result have conformed 
tothe reszrictions of the Act of 1900. But 
he kas noi been too sensible of their exist- 
ence. i 
And at this point, in view of the provisions 
of that Azt, to which close attention must 
later be directed, it will be convenient to 
accentuate three further things in relation 
to these quoted words of gift. f 
First, the interest taken by the appellant 
under thəm is, in the strictest sense, an 
interest “or her life only. She is express- 
ly debarred . under any circumstances or 
by any Zorm of alienation from disposing 
of-the whole or any portion of the pro- 
perty for any period beyond ‘her own life. 
Any lease granted by her for example, 
‘must decermine with her death. 
Secondly, the appellant does not—and 
neither did the widow-—become under the 
gift a fresh stock of descent ‘of any of 
the property bequeathed. On the death 
of the widow mahal Bhinga, according to : 
the gifs, passed to the appellant; on the 
death of the appellant itis to pass under 
the. gift over to persons who must be 
strangers in blood to herself. . 
Thirdly, the destination ünder the gift 
over, or the death of the appellant, is not, 
putting it broadly, to the heir-at-law .of 
the testator at his. own death. The gift 
is,in effect, to the person or persons living 
at the appellant's death, who, under the 
provisions ofthe Act of 1869, would have 
been entitled to the testator's property 
had he at the same moment died intes- 
tate wish reference to it. In other words, 
the only other testamentary gift of the 
mahal, in the evente which have happened, 


is in favour of persons unascertainable 


up tothe moment of the appellant’s death. 
There can under the Will be no vested 
interes; in remainder or otherwise so long as 
she lives. Thesignificance of these things 
or of some- of them in their relation to 
the provisions of the Act of 1900 never 
vnimp3rtant may here prove. to. be 
decisive, à 


. certain 
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The purpose of that Act is not doubtful. 
By the Aet of 1869 talukdars im the 
position of the testator here were deemed 
to have acquired a permanent her-table 
‘and transferable right in their estates. 
Every such | ialukdar was thereby made 
competent to transfer during his lifetime 
by ‘sale, exchange, mortgage, lease or 
gift, and to bequeath by his Will to any 
person the whole or any portion oz his 
estates.: The order of succession to his 
estate, on his death intestate, is, with 
himself. as the stock of descent laid down 
in s: 22 of the.Act. 

Now, in conferring this unrestricted 
power of testamentary disposition, the Act 
of 1869 had given effect to a policy not 
universally approved. The Act of 19C0 to 
some extent revised or retraced that pelicy. 
Its purpose is set forth in the preamble. 
It had been found expedient “to make 
better provision for the preservation of 
estates and other immoveable 
- property in Oudh." The Act, however, is 
facultative and permissive only. It does 
not become operative proprio, vigore. . It 
merely empowers, inter alios, any owner 
in the position of the testator here to 
make .to Government, notwithstanding 
any enactment to the contrary, the applica- 
. tion which, with reference to mahal 
Bhinga, this testator did submit, and it 
provides that, as aresult of the registra- 
tion of the declaration which this testator 
did make, the property included in the 
declaration becomes a settled estate subject 
to the provisions of the Act. And the 
testator's . declaration here having keen 
expressed to be irrevocable, mahal Bhinga, 
under the Act, became a settled estate for 
all time unless for some such default of 
its owner, as is referred to in 8. ll, 
the estate is hereafter excluded from the 
Act by the action of Government. 


© In marked contrast with the powers of 


the Raja under the Act of 1869 were his 
powers over the estate after it had become 
subject to the provisions of the Act of 1900. 
“No alienation for any greater or larger inier- 
est or time than during hislife was valid. 
-ANo part of the estate nor of its pro&ts might 
‘be held to be orhave been vested in him 
as its owner. for any larger or grecter 
interest in time; than for his life and 
.Subject-to the provisions of the Act. 
But/ nearly as it approached thereto, 
‘it would not be correct to say that under 
the Act of 1900 the interest of tha Raja 
‘in the. mahal 
mere life-interest of convention. By “the 
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provisions of the Act" just referred to 
there were attached to it as. inherent 
characteristics two -incidents appropriate 
rather to an estate of inheritance than to 
an estate for life. By s. 16 of the 
Act the Rajah, as holder in possession of 
a settlec estate, had vested in him the 
power tc grant leases of the mahal or any 
part of it fora term not exceeding 
seven years,and with the consent of the 
Collector for a term not exceeding fourteen 
years. The provisions of sub-ss. 2 and 3 
of the same section, inserted clearly for 
the proteotion of the successor-in-interest 
of the kolder in possession of a settled 
estate show, as their Lordships think, 
plainly -enough, that this leasing power 
is by the Act attached asan incident to 
the estata of such a holder for tha public 
benefit and in the general interest, and 
is one tc be respected as such. And the | 
second incident attached by the Act to 
his estate which distinguishes it from a 
lize-interest, is that, as will be 
Been in & moment on his death intestate 
the settled estate, with an exception which 
would not extend to the appellant,, desc- 
ends, as under s. 22 of the Actof 1869, 
from each successive owner as a fresh 
stock descent. In truth the interest of 
an owner of a settled estate is not strictly 
under the Act either an estate for life or 
an estate of inheritance. It is a statutory 
estate which in its incidents partake of 
the nature of both. : 

And th:s brings their Lordships to the 
section of the Act which deals with the 
devolution and so-called bequests of settled 
estates, Upon this section depends the 
validity cr otherwise of the devise of 
mahal Bhinga in favour of the appel- 
lant, already analysed. The section is as 
follows:— > 

“18.—(1) Notwithstanding the provisions 
of any contract or disposition to the 
contrary, every person for the time being 
entitled to a settled estate, being a 
male,- or being a female who, 


‘under the ordinary law to which persons 
of her. religion and tribe are subject, 


would constitute a fresh stock of descent 
the estate on an 
intestacy ctherwise than as a widow, shall 
constitute a fresh stock of descent for the 
purposes of s. 220f the Oudh Estates 
Act, 1869, and on the death of such person 
intestate the settled estate shall descend 


‘according to the provisions of that section, 


"(2 Notwithstanding the provisions of 
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every person for the time being en-itled . 


to a settled estate who constitutes a fresh 
stock of descent according to sub-s. (1) 
shall be competent to bequeath the same 
subject to the provisions of the Judh 
Estates Act, 1569: É 

“Provided that such person shal not 
be competent to bequeath the same except 
as an impartible estate tọ be held Ly one 
person only, and according to the provisions 
of this Act, or to subject the sane or 
the profits thereof to any demand, charge 
or incumbrance whatsoever, or to becuesth 
the same toa stranger so as to exclude 
. from succession any person belonging to 
any of the classes specified in s, 22 
of the Oudh Estates Act, 1869." 

Now, ag right havebeen expected, if their 
Lordships, in their exposition of tke Act, 
have correctly interpreted its scope and 
purpose, this power of bequest le very 
strictly limited. The owner of a :ettled 
estate thereby constituted.a fresh s.ock of 
descent is not to be permitted >y his 
Will to invade that part of the sch=me of 
the Act which has been enacted in the 
generalinterest. Olearly enough he is by 
this section given power by his Will to 
select as his successor to the settlec estate 
any person, tracing through himsef, who 
belongs to any of the classes specified 
in s 22 ofthe Act of 1869. Ee may 
make the last of these first, if he be so 
minded. 

But may he do anything more, and, if 
80, to what extent and in what way? 
The answer to these questions is beset 
by doubts of varying intensity. Tuke, for 
‘example, the Will of this testato-. The 
first devise of Bhinga mahal, wh-ch in 
the.eyent took effect, was to his widow 
for her life. Even under the section the 
widow did not thereby become = fresh 
stock of descent. In these circumstances 
had the testator by. that gift exhausted 
his testamentary power of disposition ? 
It was the opinion of the learnec trial 
Judge that he had. Not- only was the 
bequest in favour of the appellant bad 
for that reason : the gift over, even ifit 
had been expressed to take effect on the 
death of the widow and if there had been 
no gift to the appellant, would, in his 
view, have been, as such, bad also. This 
aspect of the matter is net discussed by 
the Court of ‘first appeal. Ard their 
Lordships also will leave a question so 
important undetermined until the recessity 
for deciding it arises, But, asa cuestion, 
- if remains, 
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The present. case, however, regardless 
of-it, car in their view be better determined 
by bringing the validity of the devise in 
favour cf the appellant to the tests set by 
the provisos contained in the final para- 
grüph of the section. Taking these 
proviso in their order, their Lordships 
inquire, first, whether the devise of the 
mahal to the appellant made by the 


‘testator is a devise of the estate to be 


held by her “according to the provisions ` 
of [the Act.” And in their view the 
answer must be in the negative. Even - 
hed theappellant been a person within any 
of the classes specified in s. 22 of 
the Act of 1869—as to this in a moment—a 
devise to her which did not carry with 
it the leasing power already described 
and which, by its terms, prevented her 
from becoming a fresh stock of descent 
was not, for reasons already given, a devise 
o? an estate to be held by her according 
to. the provisions of the Act. It is a 
devise ofa bare life-interest shorn of the 
jnciderts attaehed, for the. public benefit, 
to the statutory estate created by the Act. 
As such,it is a devise prohibited by 
this p-oviso. 4 

But having so far found, it would in 
the ordinary case be the duty of a Court 
of construction or administration to inquire 
whether within the limits of thelaw the 
manifest intentions of the testator in 
favour of the appellant could not be 
given effect-to albeit indirectly. And in 
the present case the obvious way of 
‘giving them effect would be for the 
Court to say that the interest given to 
the ‘appellant might be treated as a 
gift to her for her life of the 
rents and profits of the estate charged 
upon that estate in the hands of the first 
respordent, upon whom, as the testator’s 
heir-as-law, the estate had devolved as 
an estate undisposed of during the life 
of the appellant, And if notalso prohibited 
by the Act, such a determination by & 
Oourt of construction or administration 
would, in this case, be quite in accordance 
with principle. But unfortunately for the ` 
appellant, the gift to her now becomes 
one which subjects the estate or the 
profits thereof to a demand charge or 
incumbrancg in her favour and, as such, 
it is a gift made unlawful or ineffective 
by the second proviso in the section. 
Accordingly the appellant's gift is defeated 
whetker it be tested by the ‘requirements 
either of the first or of the geeond 
proviso, i 
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But in the Court of first appeal and^ 


before the Board the invalidity o? the 
gift was rested mainly on the provisions 
of the third proyiso, and their LordEhips 
in deference to the judgment appealed 
_from and to the arguments of Oounsel 
before them feel that they ought not to 
close ‘this judgment without some zon- 
sideration of the appellant's position under 
that proviso. With reference to it, the 
appellant no longer contends that she is 
not a “stranger” within the meaining of 
that word as there used:she is not, in 
relation, to the testator, within any of the 
classes specified in s. 22 of the Act 
.of 1869: she is not, under any other 
right, entitled to inherit, ab intestato, any 
property of the testator; she is, therefore, 
a “stranger.” And upon this footing it 
was held in the Court of first appeal end 
the view was pressed upon the Board by 
learned Counsel for the first respondent, 
that the devise to her was, for that 
reason alone, invalid; the concluding 
words of the proviso “so as to exclude 
from succession any person belonging 
to any of the classes specified in s. 
22 of the Oudh Estates Act, 1869," being 
merely expository of the meaning to be 
attributed to the word "stranger." On the 
other hand, it was strongly contended by 
learned Counsel for the appellant that the 
proviso cannot be so read. Its words in 
this respect are he urged too plain to 
admit of any construction save this, that 
a devise toa stranger is not thereby 


prohibited unless its effect is within the - 
true meaning of the words to “exclude 


from succession,” putting it shortly, any 
of the testator’s kindred. And it was 
contended that the gift in favour of the 
appellant, while it might delay the enjoy- 
ment of the estate by some one of the 
testators kindred, did not and could not 
“exclude” such kindred ‘from succession” 
altogether. 

Now, their Lordships are impressed ky 
the difficulties which beset bothcontentiors. 
They feel first of all that the words are 
not strong enough to prevent a valid 
devise of the estate being made toa 
‘stranger’ in any circumstances whateve-. 
1f, for instance, a testator was so unusually 
circumstanced, that he left beRind him n» 
person belonging to any of the specified 
classes, their Lordships can see nothinz 
which, under the proviso, would affect in 
such acase the validity of a deviséto a 
stranger otherwise unimpeachable. To 
them it does not seem permissible as a 
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mere matter of construction to treat the 
concludirg words of the proviso as being 
no more than a definition of the word 
“stranger.” On the other hand, they have 
a difficulty in interpreting the word 
“exclude” so narrowly as does the appel- 
lant. If the question really arosein this 
case the question whether that word 
ought or cught not to have a generous or a 
narrow signification attributed to it would 
demand at their hand very serious considera- 
tion indead. But the question does not 
arise now and, for a reason now to be 
stated, it can rarely if ever arise. If, as 
their Lordships have in effect held, a 
devise to a stranger, to escape destruction 
under the first proviso, must be a devise 
which constituted the*'stranger" afreshstock 
of descent, then such a bequest necessarily 
excludes, as such, and in the strictest sense, 
every person who traces his claim from 
the testator, under s. 22, In other 
words, exeept in the possible case of the 
stranger being a female who “under the 
ordinary lew to which persons of her 
religion end tribe are subject would” 
[mot] "cons;itute a fresh stock. of descent 
if she suceeeded to the estate on an 
intestacy,” a devise to a stranger otherwise 
valid necessarily excludes the testator’s 
kindred and can only be valid if there 
are none io be excluded. In truth, the 
invalidity of this devise under the first 
proviso so destroys it that the application 
to the devise of the third proviso never . 
arises. 

On the whole case, in the result, their 
Lordships are: of opinion that the decree 
of the Court of first appeal should remain 
undisturbed, and they will humbly advise 
His Majesty that this appeal therefrom 
should be dismissed, and with costa. 

K. J.B, Appeal dismissed, 

Solicitors for the  Appellant.—Messrs. . 
Douglas Grant & Dold. 

Solicitors jor the Respondents.—Messrs, 
T. L. Wilson & Co. 
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PRIVY COUNCIL. 
APPEAL FROM TAR OUDH JUDICIAL 
Commissioner's COURT. 

February 26, 1929. 
Present:—Lord Shaw, Lord Atkin and 
Sir Lancelot Sanderson. 

AMJAD KHAN—PtalntirF—APPELIANT 

20 tersus 
ASHRAF KHAN AND otHers—DEFENDANTS 
— RESPONDENTS. 

Muhammadan Law—Hanafi School—Gift inter 
vivos, conditions necessary for—Delivery of posession, 
acceptance by donee, etc.—Creation of life- nterest 
by way of gift inter vivos, validity of—Gift of cbsolute 
interest in property with inconsistent condition —Gift, 
validity of. 

For a valid gift inter vivos under the Hanafi 
School of Muhammadan Law, three conditicns are 
necessary, namely, (4), manifestation of the wish to 
give onthe part of the donor, (b) the accepance of 
the donee, either impliedly or expressly; anc (c) the 
taking of possession of the subject-matter of tae gift 
by the donee, either actually or constructively. [p. 
407, col. 2.] 

Muhammad Abdul Ghani v. Fakhr Jahar Begam 
(1), followed. 

By a registered deed of gift inter vivos th: donor. 
(a Hanafi Mussalman) made a gift without considera- 
tion to his wife of the entire property detailed 
therein; he divided the property into two pars, one- 
third and two-thirds, As to the one-third, tae donee 
was given “power to make at her pleasure ny sort 
of alienation like mortgage, sale orgift in respect 
thereof”; and as to the two-thirds it was >rovided 
that ‘she (the donee) shall not possess any power of 
alienation but she shall remain in possessior thereof 
for (her) life-time”. The deed further proved that 
"after the death ofthe donee (wife) the ent-re pro- 
perty gifted away by this. document shall revert to 
the donor's collaterals:" 

Held, on the true construction of the desd as a 
* whole, and giving effect to all the terms thezeof, that 
the intention of the donor was to make andihat he 
did make a gift to his wife of a life-inte=st only 
. in the entire property comprised in the ded toge- 
ther with a power of alienation over one third of 
the property. [p. 408, col. 1.] 

Quare :— Whether the creation cf such 
a life-estate by way of gift inier vivos was -nceonsist- 
os the Hanafi School of Muhammauan Law. 
ibi 
t Humeeda v. Budlun (2), distinguished. 

[The question was also left open whetlor under 
the Hanafi Law,in the case of an intentior to make 
a gift ofan absolute interest inthe property, sub- 
ject toa condition inconsistent with full ~wnership 
on the part of the donee, the gift would be valid 
as acompleteand absolute gift and the in consistent 
condition void.] [ibid.] i 

Amjad Khan v. Ashraf Khan,87 Ind. Das. 445, 
affirmed. 


Consolidated appeal from two decrees, 
both dated the 15th December, 1924, of the 
Court of the Judicial Commissioner of Oudh 
(Mr. Ashworth, A. J. C. and Mr. Waz r Hasan, 
ÀA.J.O.)andreported as 87 Ind. Gas. 445 
which varied a ‘judgment anddecres, dated 
the 30th May, 1923, of the Sukordinate 
Judge, Bara Banki. 
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FAOTS.—The main questions for deter- 
minatioc on the appeal to the Privy 
Council related tothe legal validity and 
meaning and effect of a deed of gift dated 
the 17t. January, 1905, executed by & 
Sunni Muhammadan, Ghulam Murtaza 
Khan, in favour of his wife, Musammat 
Wazirar. 

The Subordinate Judge held that the 
dead evidenced an absolute gift in respect 
only of one-third of the properties in 
question, and not in respect of the remain- 
ing iwo-thirds, but the learned Judicial 
Commissioners decided that the gift was 


- nct effectual and valid in respect of one- 


third as well, and accordingly dismissed 
the suis of the appellant, who claimed the 
ertire properties in question as the sole 
heir of Musammat Waziran. < 

“The material facts of the case will be 
fcund in the report of the cage in the Oourt 
below; ee 87 Ind. Cas. 445, and also in 
their Lordships’ judgment, where the terms 
ofthe deed of gift in question are set out 
in extenso. 

At tke hearing of the appeals in the 
Judicial Commiesioner's Court, Oudh, the 
presen; respondents gave up their con- 
tention that the donor of the gift was a 
Shia Muhammadan, and accepted the find- 
ing of the Subordinate Judge that he was 
e Sunni Muhammadan, 50 that the deed 
cf gifs fell to be governed by the Hanafi 
Muhammadan Law as to its construction 
end lezal effect. 

Alttough the learned Judicial Commis- 
eioner s ultimate decision was against the 
present appellant, there was & difference of 
opinion between them in substantial ques- 
tions involved in the case. 

Mr. Wazir Hasan (First Additional Judi- 
cial Commissioner) held, agreeing with the 
finding of the Subordinate Judge, that the 
donor completed the gift by delivery of 
she gifted property to the donee .as re- 
juired by the Muhammadan Law, but he 
held that Musammat Waziran took only a 
lifeirterest under the deed of gift, both as 
to the one-third of the gifted property over 
whick she had the power of alienation but 
which she never exercised and as to the 
two- ;hirde of the property over which she 
had ro such power of alienation under the 
deed. He, therefore, held that Musammat 
Waziran déd not leave any property upon 
her death, and the present appellant was 
not entitled to the property covered by the 
deed of gift. 

Mr. Ashworth (Second Additional Judi- 
cial Jommissioner) held thet upon the true 
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construction of the deed of gift according 
. to the Hanafi School of Muhammadan Law, 
the effect of the deed was to give to Musam- 
mat Waziran an absolute estatein the 
whole of the gifted’ property and that the 
condition that she was to take a life-interest 
only in two-thirds of the properzy was 
invalid according to the Hanafi Law, but 
he held that delivery of possession of the 
gifted property tothe donee was not -es- 
tablished in the case. He, therefore, held 
that the gift failed in its entirety and that 
the present appellant was not entitled to the 
property covered by the deed. gé 

Mr. Wazir Hasan, in dealing with the 
construction and legal effect of the daed of 
gift, stated as follows in his judgment :— 
“The real matter ,therefore, which arises 
for consideration in éach particular case is 
the determination, first, of the thing in 
which the ownership is transferred, and 
secondly, whether there is any condition 
derogatory to that ownership. If theze is, 
it must be annulled. Now the hing 
transferred in the present case by Ghulam 


Murtaza Khan in favour of his wife Mzsam-. ` 


mat Waziran, is the ownership of the life- 
estate in and not of the corpus of the pro- 
perty. There is no case before us o?any 
condition being attached to that ownership. . 
Musammat Waziran is dead and the owner- 

: ship of her life-estate which was gifted to 
her by her husband has come to an end,” 

' Mr. Hyam, for the Appellant. 

Mr. Dube, for the Respondents. 

JUDGMENT. 

Sir Lancelot Sanderson,—This 
-is an appeal by Amjad ‘Khan, son of Ealar 
Khan, who was the original plaintiff in the 
suit against two decrees of the Court of the 
Judicial Commissioner of Oudh, dated the 
15th of December, 1924, iii 

The suit was brought by Salar Khan to 
recover possession of certain properties 
specified in the plaint, and mesne profits, 

The title of Amjad Khan hereinafter 
called the plaintiff to two specific plots 
purchased by Musammat Waziran ‘has been 
declared by both the Courts in India, and no 
question with regard to these plots ar-seg 
in this appeal. ; j 

The dispute relates to proprietary shares 
- ‘in eleven villages. 

- The shares belonged to ong Ghulam 
- Murtaza Khan, . 

It was alleged on behalf of the plaintiff 
that Ghulam Murtaza Khan made a gift of 
the said shares to his wife, Musammat 
Waziran, bya registered deed dated the 
17th of January, 1905, and put her in 
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possession of the property, which was the 
subject of the gift; that Ghulam Murtaza 
Khan died on the 6th of February, 1906, 
and his wie died on the 18th November, 1909, 
leaving har brother Salar Khan, the father 
of the appallant, her sole heir; and that on 
the death of Salar Khan the plaintif- 
appellant became entitled to the property 
in question. 

_ The first two defendants are the nephews 
of Ghulam Murtaza Khan, who, it was 
alleged, took possession of the properties in 
suit on the death of Musammat Waziran; 
the other defendants are transferees from 
the first two defendants. . 

The lea-ned Subordinate Judge, who 
tried the tuit, came to the conclusion that . 
the above-mentioned deed of the 17th 
January, 1905, wasin the nature of a family 
settlement, that Ghulam Murtaza Khan 
gave to his wife one-third of the property 


‘absolutely and a life-estateonly in two- 


thirds of the property which on his (her ?) 
death was to revertto his heirs; and he 
made a decrse accordingly, 

The plaintiff appealed to the Court of the 
Judicial Commissioner of Oudh. 

The defendants Ashraf Khan, Basharat 
Khan and Nisar Ali Khan also filed an 
appeal, ; 

The two ‘appeals were heard at the same 
time. The learned Judicial Oommissioners, 
though differing: as to the reasons, agreed 
as to the conclusion, and directed on the 15th 
December, 1924, that the plaintiffs’ appeal 
should be dismissed, that the defendants’ 
appeal should be allowed and that the 
Plaintiffs’ suit should be dismiseed except 
in'respectof plots Nos. 397 and 618, which 
should be shown as having been decreed to 
the plaintiff. | 

The two lest-mentioned plots are those 
as to which nodispute arises in tbis 
appeal  - 

"On the lfih January, 1894, Ghulam 
Murtaza Khan made a Will, and on the same 
day executed what was called an agreement 
by which he made a declaration that he 
would remain in possession of the pro- 
perties comprised in the Will as long as he 
lived, but that heshould not have power to 
alienate the seme. 

On the lith January, 1905, Ghulam 
Murtsza Khan executed the deed, on which 
the decision of this case depends. 

The terms thereof are as follows: 

^I am Ghu.am Murtaza Khan son of 
Sarfaraz Khar, caste Bhatti, resident and 
zemindar of Mahi-ud-dinpur, hamlet ` of 
village Jamoli. Pargana Mawai .Maholara, 
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Tahsil Ram Sanehighat,: District Bara 
Banki. 

. "Whereas I am co-sharer of the follow-ng 
shares in the village comprised in talaga 
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Mawai, in the above Pargana and District, ' 


at present valued at Rs. 15,000. Whereas 
I am in possession and occupation of ihe 
same and whereas in respect of the seme 
I have already executed a Will and an 
agreement dated 18th January, 1894, buł as 
I want to avoid any difficulty to my wife in 
obtaining possession over the willed »ro- 
perty after me, I, therefore, by mears of 
this document, have made a gift witaout 
consideration of my entire property detziled 
below with all external and internal 
rights and without the exception o} any 
right or part, to my wife Musarmat 
Waziran, resident of Muhi-ud-diapur 
hamlet of village Jamoli, in the 
above Pargana and District, subject tc the 
condition that, out of the entire property 
mentioned in the deed of gift she shall 
remain in possession of shares worth Rs3.5,000 
with power to make at her pleasure any 
sort of alienation like mortgage, sale or 
gift in respect thereof and that as te the 
rest, worth Rs. 10,000, she shall not pos8ess 
any power of . alienation but she 
shall remain in possession thereof for 
lifetime. After the death of the Jones 
the entire property gifted away br this 
document shall revert to the donor's col- 
laterals, viz , Ashraf Khan, Basharat Khan 
and their heirs, ia: equal shares, and those 
heirs of mine shall become ownere with 
full proprietary powers and the own hairs of 
the donee lady shall not inherit the same 
and the donee and my aforesaid heirs 
have accordingly agreed and conserted to 
this. I have put the lady donee jn pos- 
session of the property gifted to her and, 
therefore, from to day I have ceased to 
possess any right or claim ,in respect of 
the gifted property, and my wife, Musammat 
Wazirap, from to-day became own=r and 
possessor of the aforesaid property in 
accordance with the terms of this deed. 
As to shares worth Rs. 5,000, giftec to the 
said lady, she has power to chouse the 
game from any Village she slikes, or if 
she likes, she can take shares worth Es. 5,000 
from all the villages. 


“Wherefore these few presents by way of 
a deed of gift have been executed, and got 
registered with the consent of ths rever- 
sioners, viz, Ashraf Khan and basharat 
Khan, so that it serves as an acithority 
and be of usein time of need." | 

An issue was raised in the trisl Oourt 
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whether dbulam Murtaza Khan was a Hanafi 
Mussulman or whether he belonged to the 
Shia sect. ` 

-The learned Subordinate Judge: held 
that Ghulam. Murtaza Khan was-a Hanafi 
Mussulman and did not belong to the Shia 
sect. l < A. 

It appears from judgment of Mr. Ash- 
worth one of the learned Judicial Gommie- 
gionars . who heard the ^ appeal, that . 
the decision of the learned Sub- 
ordinate Judge on this issue had been 
impugned in one of the grounds of appeal . 
presentec by tlie defendants, but that the 
ground had not been pressed, and the ap- 
peal wae decided upon the basis that the 
Muhammadan Law applicable was the Hanafi 
Law and not the ShiaLaw. : 

In order, therefore, to constitute a valid 
gifs inter vivos under the Muhammadan 
Law applicable to this case, three conditions 
are necessary:— ` i 
- (1) Manifestation of the wish to give on 
the part of the donor. 

(2) The acceptance of the donee, 
impliedly or expressly. ` 
: (8) The taking possession of the subject- 
matter cf the gift by the donee either actual- 
ly or constructively. [See Mohammad Abdul 
Ghani v. Fakhr Jahan Begam (1).]: 


The main argument on the hearing of. 
the appaal related to the question of what 
was thesubject-matter of the gift by Ghulam 
Murtaza Khan, 


This dependsupon the construction of th 
deed oz the 17th January, 1905. : 

it was argued on behalf of the plaintiff-. 
appellant that by the deed Ghulam Murtaza 
Khan ;ransferred the corpus of the pro- 
party therein specified to his. wife without. 
aay reservation, but subject to certain con- 
ditions of enjoyment; that if the said con- 
ditiong were inconsistent with the trans- 
fer of an absolute interest in the property, 
the Mahammadan Law applicable to this 
case vould give effect to the transfer, and 
would not give effect to the conditions; 
end that the deed coupled with possession 
given to the donee constituted a good and 
valid gift of all the property comprised in 
the daed. 

On zhe other hand, it was argued on be- 
nalf o£ the defendants-respondente that by 


either 


she deed Musammat Waziran acquired 
merely a life-interest In the property 
comprised therein, that such interest 


(1) 63 Ind. Oas. 254; 49 I. A.195 nt p. 209; 25 O. O, 
95: 31 4f, L. T. 21; 44 A. 301; 9 0. L. J. 289; 43 M. L J. 
433; 21 Bem. L. R. 1268; 27 O. W.N. 53; A. L R. 1922 
D O, 231;20 A. L. J. 994; 37 O LLJ.1(P. 0) >. 
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ceased on her death in 1909, and 
that inasmuch as: the plaintiff's only 
claim: to the property was as heir 
‘of Musammat Waziran, he had no title 
thereto, 


The principle on which the plaintiff reli- 
ed was that where it is clear that the 
intention of the donor is to make 
a gift to the donee of the cor- 


pus of the property comprised in the gift, 


and there is & condition attached that the 
donee should -take a: limited interest or 
should take it for life, under the Hanafi 
Law the condition would be void and there 
would be a complete aad- absolute gift of 
ihe property, in other words, it was argu- 
ed that if a gift of tangible property is 
made subject to a condition inconsistent 


with full ownership on the part of the 


donee of the thing given, the gift is valid, 
but the condition void, see Wilson's Digest 
of Anglo-Muhammadan Law (1908 Edition), 
para. 313. " . ' 

Among other authorities reliance was 

placed by the learned Counsel for the plain- 
tiff-appellant upon Humeeda v. Budlun 
(2) for the purpose of showing that the crea- 
tion of a life-estate by means ofa gift 
inter vivos does not seem to be consistent 
with Muhammadan usage. . .. 
. It was held by the Judicial Committee 
that there ought to be very clear proof 
of so unusual a transaction, and that in 
that case there was no such proof. 

It should be noted that the facts of the 
cited case differ materially from the case 
now. under consideration, inasmuch as 
in thé present case there is before the 
Board the formal deed of gif ‘upon the 
true construetion of which the decision 
must depend. - 

Other authorities were referred to dur- 
ing the course of the argument, but in their 
: Lordships’ opinion it isnot necessary to 
refer to them in detail, for the reason that 
the above-mentioned principles were not 
disputed by the learned Counsel for the 
defendants-respondents: their case was based 
onthe argument that the subject-maiter 
of the gift in the deed of the 17th Janu- 
ary, 1905, was a life-interest only in the 
property and that it was not a gift to 
ihe wife of an absolute interest in ihe 
property with an inconsistent condition. 


The material question then’ is what is 
the: true construction 'of the deed. The 
intention of the donor isto be ascertain- 
éd by reading the terms of the deed, as à 


1T W,R. 523 (P. O). . 
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whole, and giving to them the natural 
meaning of the language used. 

Their Lordships, basing their decision on 
the terms of the deed, are of opinion that 
thé conclusion arrived at by the learned 
Judicial Commissioner, Mr. Wazir Hasan, 
on this pert of the case is correct, and that - 
Musammat Waziran acquired merely a life- 
interest ir. the property under the deed of 
the17th January, 1905, together witha power 
of alienation over one-third of the property, 

The donor by the terms of the deed. 
purported to make a gift without consi- 
deration to his wife of the entire property 
detailed therein: he. divided the property 
into two parts, one-third and two-thirds, 
with a view to giving his wife a power to 
alienate tae one-third of the property or 
any part thereof by way of mortgage, cale 
or gift, 

The words used in connection with the 
power of alienation point to the donor 
contemplating a possible alienation by his 
wife during her lifetime of the one-third 
or part thereof, It was further provided 
that after the death of the donee" the 
entire property gifted away by this docu- 
ment" should revert to the donor's colla- 
terals named therein. 

It is to be noted that the provision as to 
reversion ie not limited to the two-thirds 
over which the wife was to have no power 
of alienation, but it related to the “ entire 
property gilted away by this document.” 

The “entire property" was to revert to 
the collaterals, but it would, of course, be 
subject to aay mortgage, sale or gift which 
the wife had power to make during her 
‘lifetime in respect of the one-third part 
of the property mentioned in the.deed. 

Reading the deed of the 17th January, 
1905, as a: whole and giving effect to all 
the terms thereof, their Lordships are of 
opinion that it does afford clear proof that 
the donor intended to make and did make 
a gift to his wife of a life interest only in 
the entire property comprised in the deed 
together with the above-mentioned power 
of alienation in respect of one-third -f the 
property. . 

It was, however, further argued on behalf 
of the plaintiff that under the Muhammadan 
Law, which is applicable to this case, a 
transfer of a life-estate could not be made 

y means of a gift: in other words, it was 
argued that under the said law there could 
not bea transfer of any interest in pro- 
perty by way of gift inter vivos except an 
absolute interest. : 

In their Lordships’ opinion, it is not 


` 
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necessary to express any opinion on the 
last-mentioned argument, because in visw 
of the conetruction of the deed which thsir 
Lordships have adopted, the plaint-ff- 
appellant is on the horns ofa dilemna. 
If the interest acquired by Musammat 
Waziran was of a life-estate only, and if 
such an interest can be acquired under “he 
Muhammadan Law, by way of a gift, taat 
interest came to an end on the death of 
Musammat Waziran, and the  plainiiff 
claiming: as her heir has no title to -he 


property. 


On the other hand if, as argued on be-. 


half of the plaintiff, under the Hanafi Law 
such a limited interest as a life-estate coald 
not be transferred to Musammat Wazi-an 
by way of gift inter vivos, then Musamat 
Waziran acquired no interest in the pro- 
perty under the deed of the 17th January, 
1905, and the plaintiff, claiming as her Esir, 
can have no title to the property. 

For the above-mentioned reasons taeir 
Lordships are of opinion that the plainsifi- 
appellant has no title to the property which 
is now in dispute in this appeal. 

In view of this conclusion, it is not nezes- 
sary of their Lordships to consider any of 
the other points raised in the appeal. as, 
for instance, .the question whether tLere 
was delivery of possession as to which the 
learned Judicial Commissioners came to 
different conclusions, Their Lordskips, 
therefore, will humbly advise His Majssty 
that this appeal should be dismissed vith 
costs. 

Upon a further application by the arpel- 

_lants on a point raised in reason No. l. of 
their case, their Lordships do not thirk it 
necessary to add anything tothe judgment., 
The point was made on an application for 
review in the Appellate Court, and it was 
held that it was not open to the appellznts. 
Their Lordships see no reason for differing 
from the Appellate Court's decisior in 
this respect. 

K. J. R. Appeal dismiss-d. 

Solicitors for the Appellants.—Mesers. 

Barrow, Rogers & Nevill. 

Solicitors for the Respondents.—Mrssrs. 

Watkins & Hunter. 
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PRIVY COUNCIL. 
APPEAL FROM THE Patna Hian Court, 
March 5, 1929. 

Present :—Lord Shaw, Lord Darling and 
Sir Lancelot Sanderson. 
Musammat EKRADESHW ARI BAHUASIN 
SAHEDBA—PLAINTIFF—ÁPPELLANT 
versus 
HOMESHWAR SINGH AND orHers— 
DrrFENDANTS—HRESPONDENTS. 

Hindu Lew—Widow—Right to maintenance not’ 
forfeited by residence elsewhere than in family home 
— Fixing of suitable amount of maintenance—Amount 
fixed by dec-ee may be varied on application to Court 
—Daiz from which maintenance allowance should run 
—Arrears, for what period payable. ` 

A widow's maintenance should be fixed, having 
regard to the income of the estate and the 
circumstances of the family, at a sum which would 
enabls her zo live, as far ‘as may be, consistently 
with the position of a widow in something like the 
same degree of comfort and with the same reason- 
able luxury of life as she had in her husband's life- 
time. [p. 410, col. 2; p. 412, col. 1.] 

The Privr Council will not lightly interfere with 
the Ciscretion exercised by an Indian Court upon a 
question of fixing the amount of maintenance. |p. 411, 
col. 2. ; 
Niztokissoree Dossee v. Jogendro Nauth Mullick (1), 
referred to. : 

The decree in a widow's suit for maintenance may 
reserve liberty to the plaintiff to apply tothe Court 
for an increase of maintenance fixed by the decree 
in cese thers is subsequently a material increase in 
the income f the estate. [ibid.] 

A widow's right to maintenance being in the 
nature ofa continuing right, it isan error in law to 
fix the dat2 of the decree as the starting point from 
which the maintenance allowance should run. The 
widow is, ia any view, entitled to maintenance from 
the Jate of the institution of her suit. Arrears 
prior to that date, if they truly exist, are also: 
exigible. Buta widow is not, ordinarily, entitled to 
arrears of maintenance from the date of her hus- 
band's death and forthe period that she resided in 
her husband's establishment. Asa general rule, the 


` maintenance allowance should start from the date 


when she left her late husband's house to reside 
elsewhere, [p. 412, cols. 1 & 2] 


A Hindu widow not being bound to reside with the. 
rela:ives of her husband, does not in the ordinary 
course forfeit her right to maintenance merely on 
accaunt of her going and residing with her family, 
or leaving her husband's residence from any other 
cause than unchaste or improper purposes. [p. 413, 
col. 2 

dhee Singh v. Raj Kower (2), followed. 

Except where the change from her husband's 
residence is made for unchaste purposes, and apart 
from any direction in his Will that the widow was 


-to be maintained in the family home, her legal 


right to maintenance is not impaired if she from 
whatever other motives ceases to reside with the 
family of her d@eased husband and chooses her 
own residence. [p. 412, col. 2.] 


Appeal from a decree of the Patna High 
Court, (Dass snd Adami, JJ:,) dated the 
13th Maz, 1926, which with certain modi- 
fications affirmed a decree of the Court 
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of the Subordinate Judge, Darbhanga, 
dated the 10th March, 1924. . 
Messrs, DeGruyther, K. C., and Dube, for 
the Appellant. 
Messrs. Dunne, K. C., and Hyam, for the 


Respondents. 
. ». JUDGMENT. 

Lord Shaw.—This is an eppeal from 
8 judgment and deeree dated the 13th 
May, 1926, of the High Court of Judicature 
at Patna, which affirmed a judgment and 
decree of the Subordinate Judge of Dar- 
-bhanga, dated the 10th March, 1924. 
: The appellant is the widow of Babu 
Ekradeshwar Singh, a descendant in the 
junior line of the Darbhanga family. 
Babu Ekradeshwar was twice married. He 
died on the 21st October, 1916, survived 
by the appellant, his second wife, and a 
daughter by her, and by the respondents 
Nos. 1, 2 and 3, his sons-by his first 
wife, who had predeceased him. He was 


- also survived by respondents Nos. 4 and: 


5, his grandsons, who were the sons of res- 
pondent No. 2. ` 


The appellant, Bkradeshwari, who was- 


sole widow, continued to live in the family 
house for four or five years after her hus- 
band's death. She complains in this 
action that the style of life to which she 
had to submit during that residence was 
penurious and inadequate. Upon leaving 
her husband's house she went to stay with 
her father with whom she still lives. 

In the year 1917 a suit was instituted 
by the respondent No. 1 against the res- 
pondent No. 2 for partition of the estate 
left by their father and a compromise 
was arrived at. The position of the 
family had been brought before the Court 
of the Subordinate Judge at Bhagalpur 
with a view to having the maintenance 


of the appellant fixed. Tbe narrative in. 


the Judge's order of 23rd February, 1918, 
is as follows :— 

“The parties to the contest have put 
in a ‘petition of compromise, which was 
filed 
being a prayer on their behalf as to the 
maintenance for their step-mothar being 
fixed by the Oourt, the petition could not 
bs considered as. a notice upon the lady 
had to be given. It appears that she 
does not appear, though requested to do 
80. This being so, I cannot judicially but 
: do or fix her maintenance in her absence. 
In, therefore, refuse the prayer of the parties 
in this respect. As for the suit {that is, 


the suit for partition] I decree in the 


terms of the petition, 
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116 I. C. 1929 


It may be doubtful whether the appel- 
lant was fully apprised of, or understood, 
these proceedings, and itis clear that no 
maintenance was eitherasked for by her 
or fixed for her in that suit, and that she 
continued her residence and maintenance 
as befors. She, however, as already men- 
tioned, did ultimately leave the family 
house, aad took up her abode with her 
father, who maintains this daughter in his 
household with the rest of his family, 

The property thus partitioned was heavily 
emeumbered: with debts. There is no 
question, however, that it remained liable 
to the widow's claim for maintenance, 
Shortly after taking up residence with her 
father the appellant raised this suit. 
` In view of the ascertained facts of the 
case tha demands madein the suit were 
of an unusually serious character, A main- 
tenance allowance was asked at the rate 
of Rs. 18,000 per annum. Arrears of main- 
tenance were asked from the date of 
her husband's death, amounting to 
Rs. 99,00), A further sum of Rs. 15,000 
was demended for the cost of building a 
housa for her separate use and occupation. 
Finally, a demand was made for Rs. 13,170, 
the price of jewellery and ornaments con- 
tained in a list which was appended to 
the plaint. These were alleged to have 
belonged to the plaintiff and to be wrong- . 
fully detained by the defendants. 

In the course of the proceedings the 
case as to thelast item entirely failed. Both 
Oourts agreed that it had not been made 
out in fact. They further agreed that the 
separateitem for the cost of building a 
separate house for herself failed. 

There remain, however, the important 
claims as to maintenance, and these are 
the questions whieh alone were submitted 
to the Board upon appeal, the points 
being, first, as tothe amount of mainten- ` 
ance allowance, and, secondly, - as to 
arrears, ikat is to say, the date from which 
the allowance should run. As to the 
amount of the allowance there are certain 
concurrent findings of the Courts below. 
The Subo-dinate Judge found that the 
gross income of the estate was Rs. 1,950,000 
per annun, and thatthe net income was 
Rs. 33,000 per annum, Both of these 
findings were concurred inin fact by the 
High Court. One of the debit items was 
Rs. 66,000 due under mortgage to the 
Maharaja of Darbhanga. It appears clear 
that this mortgage originated in debts 
contracted very largely in the time of the 
appellants husband, The subject of that 


~ 496 L 0, 1999 


item is, however, a matter of litigation 
between the respondents and the Maharaja 
of Darbhanga, Should that litigation erd 
successfully, that isto say, in favour of 
the. estate now in question, arrangemerts 
are made in the decree of the High Court 
for re consideration of the amount of main- 
tenance allowance in respect of the estete 
being thus incremented. 
. Their Lordships approve of the matter 
being thus dealt with by the High Cou-t. 
` As expressed in their judgment the matter 
stands thus :— 
“I may point out that a suit has ben 
instituted by the Maharaja of Darbhanza 
to enforce the mortgage bond for Rs.54 
lacs and that the defendants are cœ- 
testing that suit, If the defendants shovld 
succeed in defeating the claim of the 
Maharaja then the plaintiff will heve 
liberty to apply for increase of her main- 
. tenance. The defendants have also a 
large claim.as against a Marwari gent_e- 
man. If they should succeed in realising 
their claim the plaintiff will have simi_ar 
liberty to apply for increase of her mamn- 
. tenance. We direct by the consent of 
the parties that she would be entitled to 
secure an increase of her maintenarce 
by an application to the Subordinate Jucze 
of Darbhanga and that it will not be 
necessary for her to file a fresh suit.” 
In the view of the Board this treatment 
of the position is sound in principle aad 
advantageous in procedure, 
.Their Lordships accordingly see mo 
reason in the case for interfering w-th 
the statement of the net income arrived 
at below, It is Rs, 33,000. The demend 
of the appellant for a maintenance allcw- 
ance of no less than Rs. 18,000 seems 
thus entirely unreasonable. An attempt 
to excuse it was made bya reference to 
an allowance made a good many years 
“ago (in the lifetime of Rajeshwari 
Bahuasin) to the wife of Janeshvar 
Singh. It may or may not be possi»le 
to interfere with that allowance, but: it 
itself constitutes a severe burden upon 
the estate in its now impoverished con- 
dition, and it forms no precedent either 
in fact or in law for the present cleim 
of the appellant. f 

The second argument was that upon an 
investigation of the figures in the pre- 
vious litigation just referred to the sam 
of Rs. 15,000 appeared to bear the relat. on 
of one-fourth to the then net income, end 
this was suggested. as a principle of law 
to. be now applied.. Their, Lordsh ps 
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must definitely negative such a sugges- 
tion. It ig no part of the maintenance 
law cf Indie. In some cases, if applied, 
it would enlarge the allowance made far 
beyond any reasonable conception of main- 
tenance as such. ln other cases it might 
depress the allowance beyond what was a 
reasonable maintenance item. 

The ground, however, for attack upon 
the concurrent findings of the Courts 
below, is said to be some error of legal 
principle, and (somewhat inconsistently 
with this) it was complained that it was 
difficult to find any legal principle upon 
which tbe maintenance allowance had 
been fixed Upon this last their Lord- 
ships observe that it may be so, for the 
simple reason that maintenance depends 
upon a gaihering together of all the facts 
of th» sitvation, the amount of free estate, 
the past life of the married parties and 
the families, a survey of the condition 
and necessities and rights of the members, 
on & rezsonable view of change of cir- 
cumszancee possibly required in the future, 
regard being, of course, had to the scale 
and mode of living, and to the age, 


habits, waats, and class of life of the 


parties. Im short, it is out of a great 
category o? circumstances, small in them- 
selves, tha; a safe and reasonable induc- 
tion is to be made by a Oourt of Law in 


"arriving a; a fixed sum. The discretion 


exercised in making this induction when 
agreed to by two Indian Oourts or even 
by one, should not be lightly interfered 
with. As observed by Sir Montague ` 
Smith in the case of Nittokissoree Dossee ` 
v. Jogendro Nauth Mullick (1). 

“Their Lordships would be extremely 
reluctant -o interfere with the decision 
of the Court below upon a question of 
mainienanze, and they would hesitate very 
muck to Go so unless there were some 
special circumstances in the case which 
indicated that there had been a miscarriage 
in tha way in which the maintenance had 
been arrived at.” . 

Their Lordships, however, do not wish 
to leave this part of the case as having 
been decided on grounds which are barren 
of principle. The Courts below fixed 
the maintenance allowanee of the appel- 
lant at Rs. 4,00 per annum, and the 
learned Subordinate Judge in doing so, 
says this :— 


"This sam, I think, would enable the 


.lady to lite as far as may be consistently 


1) £i. A. 55; 3 Sar. P. C. J. 792; Bald. 159; 3 Suth 


PUT (2,0), 
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with the position of a widow in some- 
thing like the same degree.of comfort 
and with the same reasonable luxury 
of life as she had-in her husband's 
lifetime,” : : 

That is as near to principle as can be 
got insuch cases, and, with the addition 
to be presently noted, their Lordships 
entirely approve of that view. The addi- 
tion is this: that there may be. circum- 
stances in which the past mode of Efe of 
the widow has been demonstrably on a 
penurious and miserly scale, or on the 
other hand, on a quite extravagant scale, 
having regard to the total income of the 
husband. But if, as may be readily 
assumed, in such a case as the present, 
the scale was suitéd to his own position 
in life, that. is a sound point from which 
to start the estimate. In the view ofthe 
Board the estimate made as.applieable to 
present circumstances in this family should 
not be interfered with. f 

Up to this point in the discussion the 
appeal fails. i 

There is, however, a further point in 
the case, namely, arrears, in other words, 
the date from which a maintenance 
allowance . should : start, There are 
four possible periods, namely, first from 
the aeath of the deceased husband 
(21st . October, 1916), that is to say, even 
during the residence on the alleged limited 
style of life in his former establishment ; 
second, from the date of the changa of the 
appellant to her father's residence, a period 
which is variously stated as from th» end 
of 1920 to the end of 1921. To this varia- 
tion subsequent reference will be made. 
Third; from the date of suit, namely, 23rd 
April, 1922, and fourth, from the dat» of 
decree, namely, 10th March, 1924. 

-Their Lordships are clearly of opinion 
that to start the maintenance at the last- 
mentioned date as has been donein the 
Court below, would be an inedeaquate 
recognition of the widow's right to 
maintenance. It is indeed an inversion of 
the correct procedurein the case of a con- 
tinuing right. 
not be post-dated from the institution of 
the suit onwards. This, besides being 
erroneous in law,-would be a daily tempta- 
tion to delay in litigatich by postpon- 
ing the date of liability to that of final 
decree. . ; ; 

Payment from the date of suit being thus 
granted the question is whethef arrears 

prior to that date - are exigible. In the 


Board's opinion such arrears. if they truly. 
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exist, fall within the range of the widow’s 
right to maintenance. When a widow's 


. receipt of maintenance in residence in her 


husband’s establishment ceases contem- 
poraneoasly with her institution of a suit 
for maintenance the point almost settles 
itself. When, however, as is the case here, 
there is no such exact concurrence of dates, 
it is the duty of the Court to consider the 
whole eircumstances of the situation in 
pronounzing a decree for arrears. 

In the present case the Court is met by 
a demand by the appellant of a somewhat 
peculiar kind. It is to the effect that a. 
decree siould include arrears of mainten- 
ance not only from the date when she left 
her late husband's house to reside with her 
father, as she has since done, but should 
date from her husband's death and include 
the time that sheresided in her husband's 
establisEment. The result of conceding. 
this would bea kind ofcross account: on 
the one side maintenance quantified in 
money as from the husband's death ; on the. 
other side a credit being given for mainten- 
ance as aztually received with its incidental. 
costs. . Ia the opinion of the Board there is 
no legal justification for such a treatment 
of the case and the argument ofthe appel- 
lant fails. While their Lordships do not 
exelude an extreme case, say, of a widow 
being kept under circumstances of extreme 
penury and oppression, such a case must 
be treated as most exceptional, and would 
require unimpeachable proof. Itis suffici- 
ent to say that nothing like that has been 
established in the present case. 

On the other hand, the argument present- 
ed for the respondents and, indeed, the 
decision of the Court of Appeal, seem to. be 
based upon the assertion that it.is the Law 
of India that a Hindu widow has in the 
ordinary case no right of maintenance if ~ 
She chooses to change from her husband's 
residence and choose another for herself. 
With much respect to the Court of Appeal 
the Board is unable to accept this view. 

On the authorities it is, of course, true 
that if that change of residence is made for 
unchaste purposes it is a sufficient answer 
tothe demand to offer her the shelter of the 
old homs. -But this is in no respect any 
such cass. It is asimplecase ofa Hindu 
widow from motives which cannot be 
impeached on the ground stated, leaving 
her old residence and preferring the shelter - 
and protaction of her father’s home. In 
the opinion of the Board such action was 
within hər legal rights. She was only 24 
years of age, and onecannot peruse the- 
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authorities or have a knowledge of Indian 
life, without understanding that sucha 
change might be made from a sense of 
propriety and from the best of motivas. 
But, even so, the point is not one of motives 
but of right. 

It is now necessary to see what is the 
foundation of the judgment of the Court 
below. Itiscontained in a single sentence 
in the judgment of the High Oourt as 
folows:— — 

“In regard to her claim for arrears of 
maintenance we think that. there is no 
ground for allowing that claim. It is not 
suggested that she has incurred any debts 
in maintaining herself and wecan find no 
excuse for her leaving her sons and going to 
reside with her father.” 

With much respect to the High Court 
their Lordships think thata judgment in 
these terms contravenes thelong and well- 
settled law of India. It makes this case one 
of widespread importance,and the Board 
thinks it accordingly right to note the 
outstanding case-law on the subject. 

This is not an instance in which there was 
any direction in the husband’s Will that she 
was to be maintained in the family home, 
In such circumstances, that is to say, in the 
ordinary case, it is no part of the duty ofa 
widow choosing her own residence to 
furnish excuses which will satisfy a Court 
of Law thatshe hasmade a judicious choice. 
The authorities on that subject are clear 
for at least three-quarters ofa century, but 
only one or two need be cited. 


In 1854 Peel, C. J., of Bengal, delivered 
an important and leading judgment report- 
ed in the Vyavastha-Darpana page 202. 
That very learned Judge states thaz the 


Court has examined closely into the state ` 


of the authorities and the law on the subject. 
He quotes from the case of Ujjal-mani Dasi 
v. Joy-gopal Pal Choudhuri (ist June, 
1848), as follows:— 


“It was not pretended thatshe had with- 
drawn herself for unchaste purposes. She 
was only 14 atthe death of her husband ; 
his brothers. were young men, and she 
thought it more prudentand decorous to 
retire from their protection and live with 
her mother and her family after the 
husband's death, therefore, it appears quite 
clear from the answers given by the pandits 
that shedid not forfeit the right of succes- 
sion tothe husband's estate on account of 
removing from the brothers of her late 
husband ; that they had no right tc insist 
on her-not withdrawing herself from them 
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in orGer to put herself under her mother's 
proteetion." 

He thereafter states the proposition thus 
in the langaage of the pandits adopted by 
the Privy Council:— | 

“ If a widow from any other cause but 
unchaste purposes ceased to reside in the 
husband's family and took up her abode 
in her parsnts’ family her rights would not 
be forfeite1." < 

In a laer passage in the same judgment 
he seys:— 

“We have examined the texts of the 
ancient law, and we think they bear out 
the opinions of the pandits in the case 
befoze the Privy Council. The texts say as 
to oaintenance, forfeiture is incurred by 
unckaste Fife but they de not say that it is 
incurred ctherwise. There are many duties 
enjcined to women in the text of amoral 
or religions nature, the violation of which 
would never haveinvolvedany forfeiture, 
Forzeiturss are not to be extended by 
constructzon. The duty to reside with the 
family oz the deceased husband is not 
enjcined ‘or the sake of thrift,” 

Tne decision was highly approved by 
this Board in’ Pirthee Singh v. Raj Kower 
(2). In that case Sir Barnes Peacock 
again reviewed the authorities up to date, 
and conc-udes as follows:— 

“Tt, therefore,appears that a Hindu widow 
is not bound to reside with the relatives 
ofber kusband that the relatives of her 
husband have no right to compel her 
to Hve with them ; and that she does not 
forieit her right to property or maintenance 
merely oa account of her going and residing 
with her family, or leaving her husband's 
residene» from any: other cause than 
unzhaste or improper purposes." 

These principles have never been gone 


‘back upon or modified. They arestill the 


Lew of India. 

it remains accordingly only tofix the 
daie from which the maintenance allowance 
should mun. Theappellant having remain- 
ed in her late husband's home, and having 
a8 she bad, arightto do, during that period 
aczepted maintenance in fact and in kind 
ard sh» having thereafter, as was .also 
within her legal right, changed her 
residence and gone to live with her father 


waah was the date of that change? The 


evidence upon that subject is far from clear. 


It appears to be established that she left 


bz the family ear on a visit to her father 


tc attead the sradh ceremonies of her 


(2) I. ... Sup. Vol. 203; 20 W, R. 21; 12B, L, R, 238; 
8 Sar, P. Q. J. 258 (P. O4 i : 


wa 
deceased mother. When there she made up 
her mind to stay on, and she has doneso 
ever since. The Board is of opinion that 
this happened in the end of 1921,and that 
' accordingly maintenance on the scale fixed 
by the Oourt below should run not from 
ihe date of decree, as found by the Court 
of Appeal,nor from the date of suit in April. 
1922, but from 1st January, 1922. i 
Their Lordships will humbly advise His 
Majesty that the decree appealed from be 
affirmed subject to the modification that 
the maintenance allowance be granted 
from let January, 1922. There will be no 
costs in the appeal, h 
K. J.B. Decree modified, 
Solicitors for the Appellant.—Messrs. 
Pugh & Co. 
Solicitors for the Respondents.—Messrs. 
Barrow, Rogers Nevill, 


PRIVY COUNCIL. ] 
APPEAL FROM THR OupH CHIEF Court. 
March 15, 1923. 
Present:—Lord Shaw, Lord Tomlin 
and Sir Lancelot Sanderson. 
LAL NARSINGH PARTAB BAHADUR 
SINGH—PLAINTIFF— APPELLANT 


$ teraus 
MOHAMMAD YAKUB KHAN AND OTHERS 
—DEFENDANT8— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 67, 68, 98 
~—Anomalous mortgage—Mortgagor's default in deliver- 
ing possession of mortgaged property to mortgagee— 
Remedy of mortgagee—Decree for sale. . 

Held, on the construction of the document in suit, 
that it was a combination ofa simple mortgage and 
&n usufructuary mortgage, and therefore, did not 
come within the category of an "anomalous" mort- 
gage referred toin s.980f the Transfer of Property 
Act, 1882. [p. 416, col. 2.] - 

Under the terms of a mortgage-deed, dated the 
8th April, 1923, the principal money was to be 
repaid within 35 years, and on failure of the mort- 
gagor toso paythe principal;money at the appoint- 
ed time, the mortgagee was empowered to realise 
the same by sale of the mortgaged property. It was 
also declared that possession of the hypothecated pro- 
perty had been delivered to the .mortgagee. 
The mortgagor having neglected and failed to put 
. themortgagee in possession of the mortgaged pro- 
perty as contemplated by the mortgage-deed, the 


mortgagee on the 14th May, 1924, sued the*mortgagor . 


dg recovery of the mortgage money by sale of xjhe 
ortgaged property: $ Su T 
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Held, shat the mortgagor, by. failing to discharge 
his obligation of making over possession to the 
mortgagee, deprived the mortgagee of part of his 
security “by or in consequence of his wrongful act 


or default" and accordingly, by virtue of s. 68 of - 


the Transfer of Property Act, 1882, the mortgage 
money became forthwith payable, e. before the expiry 
of the aforesaid period of 35 years and the mortgagee 
was entitled to an immediate enforcement of the 
mortgage by a decree for sale of the mortgaged 
property under s. 67 of the Act. [ibid] 
: Appeal from a decree of the Ohief Court 
of Oadh, Stuart, O. J., and Wazir Hasan, J., 
dated the 26th October, 1926, which varied 
a decree, dated the 13th August, 1925, of 
the Court of the Subordinate Judge of Rae 
Bareli. 

Messrs, Dunne, K.C., and Hyam, for the 


Appellant. 
i JUDGMENT, 

Lord Tomlin,—This is an appeal by 
the plaintiff in the suit from a decree dated 
the 26th October ,1926, of the Ohief Court 
of Oudh which varied a decree ‘dated the 
13th August, 1925, of the Court of the 
Subordinate Judge at Rae Bareli. "e 
` On the 8th April, 1923, a` mortgage, 
which was duly registered, was executed 
by the first two defendants in favour of 
the third defendant to secure an advance 
of Rs, 36,000 carrying interest at the rate 
of 5 annas and 1 pie per cent. per month. 


By cl. 2 of this mortgage it was stated ` 


that an 8annas share in certain villages had 
been hypothecated in lieu of the principal 
mortgage money and interest ‘and in order 
to pay the annual interest on the mort- 


“gage money possession over the hypothe- 


cated property had been delivered to the 
mortgages, who after paying the revenue 
should appropriate the surplus profits to 
the extent of the annual interest. 

By cl. 3 the mortgage money was pro- 
mised to the r-epaid within 35 years: and 
at the stipulated time when in khali 
fast in the monthof Jeth or at any other time 
the mortgagors should pay money to the 
mortgagee the mortgaged property should 
become redeemed. $ 

The fourth clause of the mortgage con- 
tained a further provision that the mort- 
gagors should remain entitled to eject 
tenants to enhanee rent, to cultivate land 
and to issue leases and after enhancement 
and paymant of interest if there be left 
any surplus or if the mortgagors pay 
any year or each year any amount of 
money then that money should be deemed 
to have been paid towards the principal 
and interest on the money paid should 
be deducted and that the mortgagee like the 
mortgagors, should possess all the remains 
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ing powers during the period of his 
possession. 
' By cl. 5 it was provided that if the 
mortgagers fail to pay the mortgage-mcney 
and fail to redeem the mortgage at the 
appointed time then the mortgagee sheuld 
have power to realise the money dus to 
"him by sale of the mortgaged property 
and thatif the mortgaged property should 
be found to be insufficient to satisfy ihe 
full demand then the mortgagee should 
be entitled to recover the balance irom 
the other properties of the mortgagors, 
and by cl 7 it was provided thst if 
on the claim of any person any par or 
whole ofthe mortgaged property weze to 
go out ofthe mortgagee's possession ar if 
there were to ariseany disturbance ir the 
mortgagee's possession then the Jiatility 
therefor should rest with the mortgazors. 
The money was duly advanced, bus the 
two first defendants failed to deliver pases- 
sion of the mortgaged property of the 
third defendant. Bya deed to transfer 
dated the 17th April, 1924, and regis ered 
on the 22nd April, 1924, the third de-end- 
ant transferred the mortgage and her 


` rights thereunder to the plaintiff. 


On the 14th May, 1924, the plaintiff filed 
a petition of plaint against the -hree 
defendants in the Court of the Subordinate 
Judge at Rae Bareli, claiming a decree for 
recovery of Rs. 30,000 and Rs. 1,25(-15-6 
for interest by sale of the mortgaged pro- 
perty and iffor any reason a decre» for 
sale could not be passed then a semple 
money decree for Rs, 31,250-15-6. < 

The first .two defendants filed their 
written statement on the 28th August, 
1924, claiming that the suit ought o-be 
dismissed (inter alia) for the follcwing 
reasons—that the mortgaged deed waa not 
such as might legally, if the mortzagée 
did not get possession, entitle him to 
‘obtain asimple money decree or recover 
his money by sale of the mortgaged 
property before the time fixed (thatis the 
expiration of 35 years) and was noi one 
io which s. €8 of the ‘Transfer of 
Property Aet applied and that in visw of 
certain facts alleged in the written statement 
the plaintiff was estopped from bringing 
the suit. 

By his judgment, dated the 13th Aaguat, 
1925, the Subordinate Judge found on all 
issues of fact in favour of the plaintiff 
and in particular he found that the first 
two defendants had failed to pus the 
mortgagee in possession and had remained 
in possession themselves, and as ʻo the 
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issue whether the plaintiff was entitled 
to sue for a sale or a- money decree 
he held that the plaintiff was 
entitled toa sale decree under s. 68 of the 
Act and passed a decree giving the two 
firstdefendants till the 13th February, 1926; 


to redeem the property at the amount for `` 


principalinterest and costs mentioned in 
the decree and in default of payment on 
or before that date a sale wag ordered. 2 
. Onthe 17th November, 1925, the first 
two .defendants appealed to the Chief 
Court of Oudh at Lucknow. The 
Court allowed the appeal, setting 
aside the decree of the Court below and in 
lieu thereof granting a decree for possession 
of the martgaged property. 5 

The learced Judges of the Chief Court held 
thai the mortgage in question was an ano- 
malous mortgage and nota combination of 
a simple mortgage and an usufructuary 
mortgageand, therefore, thats. 68of the Act 
was excladed and s. 98 of theAct applied 
under which the plaintiff was only entitled 
to a deeree for possession in accordance 
with the terms of the mortgaged deed, their 
view of the mortgaged deed being that 
under it the mortgage-money was not 
recoverajle before the expiry of 35 years 
and, the-efore, that the mortgagee's right to 
enter info possession and. the mortgagors' 
obligaticn to deliver possession must be 
given effact to. : 

The plaintiff obtained leave to appeal to 
His Majesty in Couaciland appealed ac- 
cordingly. On the appeal none of the 
dezendaats appeared. ~ ; 

In order to appreciate the point to be de- 
termined it is necessary to refer to the 
relavant sections of the Transfer- of Pro- 
perty Act. 

A sim le mortgage and an usufructuary 
mortgage are defined in 8.58 (b) and(d) of 
the Aet, as follows :— 

“88 (b. Where, without delivering pos- 
session of the mortgaged property, the 
mortgagor binds himself peraonally to pay 
the mor:gage-money, and agrees, expressly 
or implisdly, thatin the event of his failing 
to pay according to his contract, the mort- 
gagee shall have a right tocause the mort- 
gaged property to be sold and the proceeds 
of sale t5 be applied, so far as may be neces- 
sary, in payment of the mortgage-money, 
tha transaction is called a simple mortgage 
and the mortgagee a simple mortgagee, 

“58 (1). Where the mortgagor delivers 
possession of the mortgaged property to the 
mortgagee, and authorizes him to retain 
such possession until payment of the mori- 
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gage-money, and to receive the rents and 
profits accruing from the property end to 
appropriate them in lieu of interest, or in 
payment of the mortgage-money, or partly 
in lieu of interest and partly in payment 
of the mortgage-money, the transaction is 


called an usufructuary mortgage and the 
mortgagee an usufructuary morigegee.” 


Section 67 of the Act provides es fol- 
fows :— 

“In the absence of a contract to ths con- 
trary, the mortgagee has at any time after 
the mortgage-money has become payable to 
him, and before a decree has been mace for 
the redemption of the mortgaged property, 
or the mortgage-money has been pacd or 
deposited as hereinafter providad, a right 
to obtain from the Court an order that 
the mortgagor shall beabsolutely debarred 
of hisright to redeem the property, cr an 
order that the property be sold." : 

Section 68 of the Act is as follows:— 

"68. The mortgagee has a right tc sue 
the mortgagor for the mortgage-money in 
the following cases only : 

* (a) where the mortgagor binds himself 
to re-pay the same ; 

“(b) where the mortgagee is deprived of 
the whole or part of his security by or in 
consequence of the wrongful act or default 
of the mortgagor ; 

“(c) where, the mortgagee being entitled 
to possession of the property, the mort- 
-gagor fails to deliver the same to him, or to 
secure the possession thereof to him with- 
out disturbance by the mortgagor or any 
other person.” 

Section 98 of the Act is headed “Anoma- 
Jous mortgages" and is in ‘the following 
terms :— 

"In the case of a mortgage nos being a 
simple mortgage, a mortgage by conditional 
sale, an  usufructuary mortgege or an 
English mortgage, or a combination-of the 
first and third, or the second and third, of 
such forms, the rights and liabilities of the 
parties shall be determined by their con- 
. tract as evidenced in the mortgage-deed 
and, so far as such contract does not extend, 
-by local usage,” i 2° 


The first question is whether upor its 
true construction the mortgaga 
which is outside the scope of s, 98 and 
:gecondly if it is outside the scope of that 
section to what remedy the plaintiff ‘ic en- 
titled having regard to the provisions o^ ss. 
67 and 68. 

In their Lordships’ opinion the mortgage 


is a combination of a simple mortgage and - 
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an usufrietuary mortgage. The only clause 
in the mortgage which presents any dfficul- 
ty is cl. 4, but that clause appears in 
their Lordships’ view at most only to 
enable the mortgagors to ach as manager 
without in any way detrac:ing from the 
effect of cl. 2, which entitled the mortgagee 
to possession. On this view of the con-. 
structior of the mortgage deed s. 95 of the 
Act has 30 application to the case. 

It is piain according to the findings of 
the Subordinate Judge that the first two 
defendants have failed to discharge their 
obligaticn of making over possession to 
the mortgagee and have thereby -deprived 
the mortzagee of part of his security and 
in these eireumstances their Lordships are 
of opinicn that under s. 68 the money has 
become payable and the plaintiff is entitled 
to a money decree for the same, but if 
the money has become payable under s. 
68 their Lordships are further of opinion 
that undar s. 67 a decree for sale can be 
made. It would indeed be astartling result 
of the legislation if in such a case as this ` 
where a default has been made by the 
mortgagors of a kind which materially 
affects tha mortgagee's security there existed 
no remedy for the immediate enforcement 
of the mortgage. i 

In the result, therefore, their Lordships 
are of opinion that the appeal should be 


‘allowed with costs and the order of the 


Subordinate Judge restored with the date 


.for redemption extended for 6 calendar 


months zrom the date of His Majesty's 
order hareon and their Lordships will 


.humbly e#dvise His Majesty accordingly, 


K. J. B, Appeal allowed. 
Solicitcrs for the Appellant.—Messrs. 
Barrow, Rogers & Nevill. 
Solicitcrs for the Respondents.—Mr. Hy. 
S, L. Potak. 


t 
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NAGPUR JUDICIAL COMMIS- 
i SIONER'S COURT. 
Finsr Civin APPEAL No. 42-B or 1227. 
March 20, 1929. 
Present;—Mr. Jackson, A. J. C. ` 
OHOTELAL-—A»PPELLANT 


versus 

G. I. P, RAILWAY & GO.—RzESPONZ ENT. 
^ Negligence—Railway passenger—Keeping arm pro- 
truding out—Injury by passing train—Contzzbutory 
negligence, 

A passenger who keeps his elbow protrud:ag out 
of a railway carriage and is injured by an open door 
of a carriage of a passing train' is not entisled to 
any damages for the injury caused to` -im on 
account of the negligence of the Railway Company 
in keeping the door open ashe is guilty of con- 
tributory negligence. [p. 418, col. 1.] 

In cases in which the acts of negligence are not 
contemporaneous, if the person, who had ‘tne last 
opportunity of avoiding the effect of the ne-ligence 
of the other by: the exercise of ordinary zare or 
skill, fails to do so, he is guilty of cont-ibutory 
negligence. [p. 418, col.2.] 

Dullabhji Sanghani v. G. I. P. Ry. Co. 71) and 
Jehangir Muncherji Lal v. B. B. € C. I. Ry. Co. (2), 
referred to. > 


Appeal against the judgment >f the 
Additional District Judge, Khamgson, in 
Civil Suit No. 5 of 1925, decided on £9th 
April, 1927. 

Messrs. M. R. Bobde and M.K. Charde, for 
the Appellant. 

Messrs. W.R, Mudholkar and M.V .Aodak, 
for the Respondent. 

JUDGMENT.—The  plaintif-appel- 
lant, Chotelal Varma, is a Sub-Irspector 
of Police, who has sued the Great Indian 
` Peninsula Railway for damages smount- 
ing to Rs. 10,100 on account of injuries 
caused to him while he was travelling in 
a second class carriage from Jalamb to 
Malkapur. The lower Court has @smiss- 
ed his suit, finding that there was contribu- 
tory negligence on his part. 

The facts as found by the lower Court 
are that the plaintiff was sitting with his 
elbow protruding from the carriage window 
when another train passed with e door 
swinging open, which struck the plaintiff's 
fore-arm and caused the injuries for which 
damages are sought. As the lower Oourt 
has found that there was negligence on 
the part of the Railway Company, the 
Oompany has raised the question again in 
answer to the appeal, and I propose io con- 
sider that point first. I have been referred 
to Dullabhji Sanghani v. G.I. P. Ey. Co. 
(1) for the proposition that leaving a. Rail- 
- way carriage door open is negligence on 
the part of the Company, but that does 
not mean that the fact of an open dcor con- 


(1) 5 Ind, Oas, 676; 34 B, 427; 12 Bom, L. Bs 73, 
az 
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cludes she matter. In Jehangir Muncherj® 
Lali v. B. B. & C. I. Ry. Co. (2) it has been 
leid down that the fact that a door is open 
on a moving train is evidence of negligence 
on the part of the Company, but not con- 
clusive proof. That a door was open is 
asany rate prima facie evidence against 
the Company, and it rests on the Company 
to prove that the door was not open owing 
to negligence on the part of its servants. 
In the present case the only evidence is 
thatofthe Guard, W. P. Perrin (D. W. 
No. 4) who says that after the train of 
which 2e was in-charge left Biswa he ex- 
changed signals on both sides with the- 
driver and the brakesman and did not 
notice ihe door of any carriage on the off 
Bide open. He admits that it was dark 
at the zime, and I cannot regard his evi- 
Gence as sufficient proof that all due pre- 
caution was taken to-see that the door was 
properly closed before the train left 
Biswa. I musthold that there was negli- 
gence on the part of the Railway Oom- 
pany. When the train reached Nagpur, LJ. 
Rajput (D. W. No. 5 the train examiner, 
found that the door which had caused tha 
injury had come ‘off the top hinge, tha 
middls hinge was a bit loose but was still 
holdirg, and the third hinge was firm. 
Hvideace-has been given for the plaintiff 
vo show that both the upper hinges had 
given way before the train left. Malkapur. 
Bat Lam unable to believe that evidence, 
in view of what the train examiner has 
said. It is shown by the inspection 
note recorded by the train Court and by 
the evidence of Mr. Horsfield, Divisional 
Transportation Superintendent, (D. W. 
No.6). that no greater danger arose from the 
fact that the open door was held by two’ 
hinges only out of three, and even if it 
be taken (a point by no means clear) that 
the hinges were damaged before the accident 
I donot think that the Company is neces- 
sarily guilty of any greater negligence. | 


` I ncw come to the question of contributory . 
negligence on the part of the plaintiff. It 
is not now disputed that he did have his 
elbow outside the windowof the carriage. 
Accordidg to the evidences of two Doctors, 
Dr. cohn and Colonel Tarr, who judged 
from the nature of the injuries caused, 
his elbow mu&t have been protruding about 4. 
inches. According to Mr. Horsfield, it must 
have been at least 5 inches or else no 
injuries would have been caused. Tha 
axact distance to which the elbow protruded. 


(2) 19 Ind, Cae, 485; 37 B. 575; 15 Bom, L, R, 252, 
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is, however, of little or no importance. In 
Dullabhji Sanghani v. G. I. P. Ry. Co. (1) it 
has been held that a Railway Company is not 
liable for the injuries caused to any part ef a 
passenger which was outside the carriage 
in which he was travelling. It is pointed 
out on behalf of the plaintiff that in 
Jehangir Muncherji Lali v. B. D. & C. I. Ey. 
Co, (2), th» Court found itself unable to follow 
ihe rigid and infiexible rule of law leid 
down in the earlier case, but I do not 
find that, in effect, any other rule was 
followed, the decision being given against 
ihe plaintiff on the ground that he was 
guilty of gross carelessness, because being 
engrossed in reading he failed to pullin 
his elbow when another train was passing, 
I am unable to appreciate this reasoning. 
It seems to me that the plaintiffin that 
case would have been equally, if not more, 
negligent if he failed to pull in his elbow 
when he did realise that another train was 
passing, and that in effect he was found 
guilty of contributory negligence, merely 
because he had his elbow outside the 
window. I have been referred to Pollock's 
Law of Torts, Eleventh Edition, page 
441, where the general rule as stated by 
Baron Alderson is quoted:— 

“Negligence is the omission to do 
something which a reasonable man, guided 
upon those considerations which ordinarily 
regulate the conduct of human affairs, 
would do, or doing something which a 
prudent or reasonable man would not 
do.” It is urged that in the present 
case the plaintiff was occupying a position 
such as is ordinarily occupied by passengers 
in Indian Railway trains; he was doing 
a common everyday act performed by 
many persons in perfect safety and not 
negligent. This point of view has been 
considered in Dullabhji Sakhidas v.G. I. P. 
Ry. Co. (1) and rejected for reasons which 
seem to me sound. Apart from the fact 
that there was a notice warning all 
passengers not to leanout of the windows 
{and as has been said in Dullabhji Sakhidas 
v. G. I. P. Ry. Co., (1) no distinction can be 
fairly drawn to the Ccmpany’s disadvant- 
age between leaning out and putting arms 
er heads out] there is an obvious duty 
on Railway passengersto avoid running 
risk by protruding any part of Their persors 
from the windows. 

It is urged, however, that although ths 
plaintiff may have been negligent, thet 
fact alone dees not disentitle hinf from 
recovering damages. In this connection 
yeference has been made to Halsbury's 
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Laws of England, Vol. 21, page 446. It 
is, therefore, said in para. 759: “In order 
that a plea of contributory negligence may 
be succeseful, it must be shown either 
that there was negligence on the part of 
the plaintiff which contributed to the 
accident and that the defendant could 
not by using ordinary care have avoided 
the accident, or that, notwithstanding the 
defendant's negligence, the plaintiff could, 
by exercising ordinary care, have avoided 
theaccident. Where, therefore, the defend- 
ant is negligent and the plaintiff is alleged 
to have deen guilty of contributory 
negligence, the test to be appliedis whether 
the defendant's negligence was the real 
direct and effective cause of the misfortune. 
When the acts ef negligence alleged are 
not contemporaneous this test in general 
results in throwing the responsibility on 
that party who last had an opportunity 
of avoiding, by the exercise of ordinary 
care or skill, the effect of the negligence 
of the other, and who failed to do so. 
If negligence on the part ofthe defend- 
ant is proved and contributory negligence 
by the piaiatiff is at best only a matter 
of doubt, tke defendant is liable.” Here 
it is said that the plaintiffs contributory 
negligence :s only a matter of doubt, but 
there I cannot agree, because the accident 
could never have happened if his elbow 
had not been outside the carriage window. 
That was the direct cause of the accident 
and applying the test stated in the above 
quotation for cases in which the acts of 
negligence ere not contemporaneous, it is 
clear that i; was the plaintiff who had 
the last oppcrtunity of avoiding the accident 
and that he failed to do so. I agree with 
lower Cours finding that the plaintiff 
has been gu:lty ef contributory negligence 
and thathiseuit was rightly dismissed. ' 
9. R.D. Appeal dismissed. 


— 


NAGPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Civin Revision No, 239-B or 1923, 
April 32, 1929. 
Present:—Mr. G. L. Subhedar, A. J.O. 
Waman BALKRISHNA DESHPANDE— 
APPLICANT 
versus 
Tus MUNICIPAL OOMMITTEE or 


MURTIZAPUR—NoN-APPLICANT, 
C. P. Municigal Act (II of 1922), s. 25—Allowance 
paid to Municipal servant-—Requisiie sanction of 
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Local Government not obtained—Suit for refund by 
Committee, whether premature—Commissioner's refusal 
to forward papers to Local Government, whether 
ultra vires. ; ! 

Where a Municipal Committee pays an amount as 
allowance to a Municipal servant subject to the 
sanction of the Local Government, no suit for refund 
of the same is maintainable, unless the Local 
Government has had an opportunity of refusing 
to accord sanction to the payment. [p. 420, col. 2.] 

Refusal by an officer of the Government to 
forward the requisite papers to the Local Govern- 
ment onthe ground that there was no justitication 
for the grant of such an allowance, is ultra vires 
and does not tantamount to the refusal of the 
sanction by the Local Government. [ibid.] 

Rule 1 of the Rules framed under s. 176 (2) (iii) 
ofthe C.P. Municipal Act does not authorise the 
Commissioner of a Division to refuse to forward an 
application for sanction made by a Municipal Oom- 
mittee to the Local Government. [ibid ] A 

Appeal against the judgment of the Judge 
of Small Cause Court, Akola, dated the 31st 
July, 1928, in Small Cause Oours Suit 
No. 5711 of 1927. 

Mr. G. R. Deo, for the Applicant. 

Mr..P. K, Salve, R. S., for the Non-Ap- 
plieant. 

ORDER. - The facts of the case out of 
which this application for revision arises 
are indisputably these. The defendant 
applicant was originally employed by the 
plaintiff-non applicant (the Municipal Com- 
mittes of Murtizapur) as a Sanitary In- 
spector on Rs. 60 plus Rs. 7-8 as cycle 
allowance per month. About three years 
later on 6th July, 1924, the applicant. was 
appointed the Secretary of the Oommittee 
in addition ona consolidated monthly pay of 
Rs, 75 but on &th December, 1924, the appli- 
cant submitted an application to the plaintiff 
Committee to give him some allowance for 
“doing the work of supervision of sanita- 
tion.” On the same day the  Ohair- 
man Public Health Sub-Committee proposed 
that “the Secretary should get an allowance 
of Rs. 12 per mensem with effect from 6th 
July 1924 for the additional work of supervi- 
sion and sanitation" and on the next day the 
Public Health Sub. Committee confirmed the 
aforesaid proposal ofits Ohairman. At tbe 


ordinary general meeting of the plaintiff 


Committee held on 10th December, 1924, the 
aforesaid resolution for the grani of the 
extra allowance was unanimously epproved 
and confirmed, and accordingly the applic- 


‘ant was paid this allowance every -month 


with effect from 6th July, 1924, up to 28th 
February 1926amounting inall to Re. 233-1-0. 
The payment of this allowance having 
been objected to by the auditor, on the 
ground that the sanction of the Local Gov- 
ernment was not obtained for it as required 
by the proviso to s, 25 (l)of the Qentral 
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Provinces Municipalities Act, 1922, the 
Deputy Commissioner, Akola, asked the 
plaintiff Committee to apply for the neces- 
sary sanction; Accordingly the plaintiff 
Committee applied for sanction of the . 
Local Government and forwarded the 
application as required by the rules through 
the Depaty Commissioner; who in his turn, 
after gethering some more information on 
the point, forwarded it to the Commissioner, 
Berar Division. The latter officer, however, 
refused to forward it to the Local Govern- 
mant acd sent it back on 16th September 
1926 to she plaintiff Committee through the 
Daputy Commissioner, Akola. The plaint- 
iff Committee thereupon resolved to recover 
the anrount of the allowance paid to the 
applicant and after serving a notice upon 
him to refund theamount filed the suit in 
the Small Cause Court, Akola, for recovery 
of the came. 

- The applicant defendant admitted the 
receipt of the money bui pleaded (l) 
that the grant of the allowance in question 
did not require the sanction of the Local 
Government; and (2) that even if the sanc- 
tion was required, the plaintiff Committee 
kaving failed to obtain the refusal of the 
Local Jovernment for the same, their suit 
was premature, 

A fair idea of the further pleadings of 
the parties would be gathered from .the 
follow.ng points that were fixed for trial by 
the Ocurt:— 

“1, Did the allowance in question require 
the saaction of the Local Government? 

2. Could plaintiff obtain the sanction 
directly from the Local Government as 
pleaded by defendant? 

3. Is the suit premature ? 

4, Is plaintiff estopped from reducing the 
income? < 

5 Has the plaintiff got no cause of action 
and is the suit not maintainable? 

6. To what relief is plaintiff entitled?" 

Ths lower Court held all the points in 
favour of the plaintiff Committee and 
decreed the claim with costs. The defend- 
ant nas, therefore, come up to this Court 
in revision. Out of the fivegrounds the 
first shree only were pressed in arguments. 
Thess are:— i 

“l. That the learned Judge of the Small 
Cause Cougt erred in holding that the 
allovance granted to the applicant required 
the sanction of the Local Government under 
s. 25(1) of the Municipalities Act. 

2. That in as much as the Local Govern- 
ment has not disapproved of the grant of 
allowance to the applicant, tbe learned 
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Judge of the Small Cause Court should 
have held that the suit, being premature, 
was not maintainable. i 

3. That the learned Judge of ths Small 
Cause Court should have held that the 
non-applicant should have insisted onthe 
forwarding by the Commissioner of the 
resolution of the non-applicant to the Local 
Government for its sanction and should 
have in that connection supplied the neces- 


‘sary information in support thereof, and a 


failure to doso disentitled the nan-applic- 
ant to maintain the suit.” 

It is not necessary for the disposal of the 
case that a decision on the first ground 
should be given. I will assume. tkat the 
sanction of the Local Governmen; was 
necessary under the proviso tos. 25 (1) of 
the Municipalities Act for the grant of the 
extra allowance in question, It is admitied 
by the learned Pleader for the non-sppiic- 
ant Committee that the burden of cbtain-. 
ing the necessary sanction wason the Com- 
mittee, after it had resolved to grant the 
allowance. It is equally clear that the 
Local Government could be approached to 
accord the requisite sanction with 
retrospective effect for otherwise the Deputy 
Commissioner would not have asked the 
Committee and thelatter would not have 
applied for it. It, therefore, follows that 
unless the Local Government was ap- 
proached and refused to accord its sanction 
in the matter, the payment already made 
to the defendant could notbesaid to have 
been illegally received by him from the 
Committee so asto give them a right to 
recover the amount from him. 

It was contended for the plaintiff Com- 
mittee that the Commissioner's refusal to 
forward their application for sancticn io 
the Local Government was in fact a refusal 
by the Government itself, and reliance was 
placed in support of this contention on Ruie 
1 of the Rules framed under s. 176 (2) (ii) 
of the Municipal Act and to be found 
printed at page 2&8 of the Berar Municipal 
Manual (1928 Edition). 

“J. AI correspondence between 
Municipal Committees and ihe Lecel 
Government and all representations to the 
Local Government shall paes through tke 
Deputy Commissioner of the District and 
the Commissioner of the Division. The 
Deputy Commissioner shall forthwith 
forward ihe correspondence and tke 
representations tothe Local Government 
with such remarks es he may think ftt» 
make. ^ 

The Deputy Commissioner msy detain 
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any correspondence or representation till 
he gets from the Committee such informa- 
iion as in his opinion may be considered 
useful or necessary by the Local Govern- 
ment for the proper dispośal of the corre- 
Bpondence or representation." 

It wil, however, be clear that the 
aforesaid rule not only does not delegate 
to the Commissioner the powerof the Local 
Government of according sanction in a case 
covered by the proviso to s. 25 (1) of the 
but does not even 
authorise the Commissioner to withhold 
forwarding such a proposalof the Municipal 
Committee to the Local Government. As 
I read the rule it merely directs that all 
correspondence and representations to the 
Local Government from a Municipal Com- 
mittee shell be forwarded through the 
Deputy Commissioner of the Division. 
The second part of the aforesaid rule makes 
the matter clearer stillby stating under 
what circumstances the Deputy Oommis- 
sioner may detain the correspondence for 
the time being untilthe necessary informa- 
tion asked foris supplied. I, therefore, hold 
that the Commissioner, Berar Division, 
acted ulira vires in refusing to forward to 
the Local Government the representation 
of the plaintiff Committee for sanction of 
the amount in question. It was the clear 
duty of the plaintiff Committee under the 
circumstances to have pressed upon the 
Commissioner the necessity of forwarding 
their representation tothe Local Govern- 
ment and having failed to do so they can- 
not be heard to say that sanction of the 
Local Government was refused in the 


matter so as to give them a cause of action 


for the recovery of the amount in question 
from the applicant on the ground that the 
same was illegally received by him. 

The present case appears to me to be 
analogous to the one in which the contract 
is not illegal ab initio but is likely to 
become void on account of the happening of 
@ contingency and until that contingency 
happens the contract capnot be avoided. 
I, therefore, hold that until the Local 
Government has had an opportunity of 
refusing to a2cord sanction to the payment 
already made to theapplicant, the plaintiff 
Committee has got no right torecover back 
the amount which they had by their own 
resolution agreed to and did pay to the 
defendant. Their present suit is under the 
circumstances premature and ought to have 
been dismissed. 

I allow the application for revision and 
setting aside the deeree of the lower Court 
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dismiss the plaintiff's suit on' the ground 
that it is premature. As Iconsider that 
the plaintiff Committee were driven to file 
the suit on aceount of their being misled 
by the Commissioner's order in refusing io 
forward their representation tothe Local 
Government, I order that the costs of this 
litigation here and in the lower Court 
be borne by the parties as incurred. 
G, R, D. ' Petition allowed. 


NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
Civit RgrERENGE No. 274-B or 1927. 
March 5, 1929. 

Present : —Mr. Macnair, Offg. J. O. 
and Mr. Staples, A. J. O. 
NARAIN DAS—APPLICANT 
versus 
NENU-—NoN-APPLICANT. 

Contract Act (IX of 1872), s. 184—Surety—Omis- 
sion to sue principal debtor, whether discharges 
surety. 

The omission of a creditor to sue the principal 
debtor within the period of limitation prescribed for 
a suit does not discharge the surety under s. 134 of 
the Contract Act. [p 422, col. 2.] 

Mahomed Shareef v. Chaitu (1), overruled. 

Subramania Aiyar v. Gopala Aiyar (3), Mohesh 
Lal v. Busunt Kumaree (9), Valia Tamburatti v. 
Tara MER (10) and Carter v, White (11), fol- 
owed, 

Samuell v. Howarth (12), Hajarimal v. Krishnarav 
(4) and Kristo Kishori Chowdhrain v. Radha Roman 
(6), referred to, 

Oivil Reference made by the Second Class, 
Sub-Judge, Ohandur, invested with powers 
of Small Cause Court. 

- Mr. G. V. Deshmukh, for the Non-appli- 
cant. 
ORDER OF REFERENCE. 

Kolhatkar, A, J. C. (June 16, 1928.)— 
This is a reference under O. XLVI,r. 1, 
Civil Procedure Code, made by the Second 
Class Sub-Judge of Chandur, invested 
with powers of a Small Oause Court. A 
creditor instituted a suit in his Court 
against the surety alone for recovery of 
the debt due on a pro-note without im- 
pleading the principal debtor. On the 
date of suit theclaim against the princi- 
pal debtor was in time, but when the 
question of the defendant's liability for 
the debt came for consideration, the said 

.claim against the principal debtor was 
barred by time. He has, therefore, re- 
ferred the following legal point to this 
Court :— 

(1) Whether the creditor ean sus the 
surety alone in absence of any provision 
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in the zuarantee to the contrary, and is 
the sure;y liable in law? 

The cudge who has made this reference 
observes that the decisions in Mohammad 
Shareef v. Chaitu (1) and. Abde AU v. 
Askarar. (9) are conflicting and cannot 
be recoaciled, and that in his opinion 
a oredifor can sue the surety alone even 
though his claim against the principal 
debtor 5 barred by limitation. 

The aead-note in Abde Ali v. Askaran 
(2) regarding creditor's omission to sue 
the principal debtor within the statutory 
period of limitation and discharge of the 
surety .s rather misleading. The matter 
iuvolveil in that portion of the head-note 
was neisher considered nor decided in that 
cese, The observation in regard to them 
was on.y ineidentally made in the follow- 
ing sentence appearing at page 141* 
while dealing with the question of limi- 
tation :— 

“Although the omission of a creditor to 
sue the principal debtor within the statu- 
tory period may not discharge the debtor 
and ths surety under s. 134 of the Con- 
tract act, see Subramania Aiyar v. Gopala 
£iyar (3), yet it seems to me that the 
payment of interest by the debtor with- 
in limitation under s. 20 of the Limi- 


tation Act, does not give a fresh start- 
ing point for limitation against the 
surety.” 


It will be quite clear from the above 
sentenze and the absence of any reference in 
gny otaer part of the judgment to the ques- 
tion whether the creditors omission to 
sue tke principal debtor within the period 
of limitation does or does not discharge 
the surety, that the said question was 
neither raised nor considered by the learn- 
ed Judge who decided the case, and that 
consecuently the part of the head-note 
referred to above cannot be regarded 
as heving reference to a considered 
decision. f 

As at present inclined, I fiad myself 
in ful accord with the view taken. in 
Subranania Atyar v. Gopala Aiyar (3), 
and tae several reasons given therein for 
suppcrting the view. That view is in 
direct conflict with that taken in Moham- 
mad Shareef v. Chaitu (|), a published 
ruling of this Court. The first and fore- 
most reason for the view that a creditor's 

(1) 2N, L. R. 42. < 

(2) 8- Ind. Cas. 199; 20 N, L. R. 140; A.I R. 1924 
Nag. 4-1. 

i 2 7 Ind. Cas. 898; 33 M. 308; 20 M, L. J. 633; 8 M, 
= a nan aya UE 


esl, 
"Pags of 20 N. L. R—[Ed.] . 
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the period of limitation prescribed for a 
suit to be instituted against a debtor does 
not discharge the surety is that the said 
omission cannot have the legal consequence 
of discharging'the principal debtor. It 
is only ifthe said omission can have such 
a legal consequence that the surety will 
be discharged under the provisions of 
g. 134 of the Contract Act. It is quite 
manifest. from the provisions of s. 28 
of the Limitation Act that the only rights 
which are extinguished by virtue of the 
determination of the period of limitation 
are those concerning property possession 
of whichis claimed, It is only in the case 
of such property that limitation noi: only 
bars the remedy by action, but also ex- 
tinguishes the right’ in regard to such 
property. It has not this double effect 
in the case of personal actions, such as 
an action for recovery of a debt. In case 
of such personal actions, only the remedy 
by action, is barred by limitation. But 
the right forming the basis of the action 
remains unaffected. This view finds 
material support from s. 60, and cl. (3) 


‘of s. 25 of the Contract Act. The former 


section speaks ofa debt barred by limi- 
tation as a lawful debt, and as & debt 
actually due and payable to the creditor 


. towards which a creditor can legally appro- 


priate a repayment. Limitation cannot, 
therefore, be regarded as having had an 
effect of extinguishing the debt. It is 
only on the extinguishment of a debt 
that a principal debtor’ will be discharged. 
So long asthe debt continues to have a 
legal existence no question of the Gis- 
charge of a principal debtor can arise. 
Again under el. (3) of 8.25 of the Oon- 
tract Act a barred debt constitutes good 


consideration for a written. promise io pay 


signed by the party liable tobe charged 
therewith, and cannot consequently be 
regarded to have been extinguished 


‘after. the expiry of the period of limi- 


tation. 

The second reason is furniched by 
g. 137 of the Contract Act. The said sec- 
tion provides that mere forbearance on 
the part of the creditor to sue the princi- 


: pal debtor does not, in absence of any 


provision in the guarantee to the con- 


trary, discharge the surety. The ward 
“forbearance” is not qualified by a phrase | 


limiting the period of such forbearance, 
In absence of such a qualifying phrese 
forbearance may be exercised Sor any 


. length of period. It may be either. fora 
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period of limitation or for a period ex- 
ceeding it. The mere fact ef the illus- 
tration to the section mentioning one year 
as the period of forbearance does not seem 
to me to involve the implication that the 
forbearanca is to be exercised for a period 
short of tae period of limitation. Had 
the Legislature intended to thus limit 
the period of forbearance, it would have 
expressed that intention in the section 
itself. x 

The decision in the Madras case rests 
on both these reasons; while those in 
Hajarimal v. Krishnarav (4), Sankana Kå- 
lana v. Virupakshappa Ganeshappa (5) and 
Kristo | K3shori Chowdhrain v, Radha 
Roman (6) in which the same view i8 express- 
ed rest on the second reason. There are 
thus on the one hand the three High Courts 
of Bombay, Oalcutta and Madras in favour 
of the view that in such circumstances 
the surety is not discharged from liability 
to the creditor; while the contrary view, 
is maintained by the Allahabad High 
‘Court in Kadha v. Kinlock (7) and Ranjit 
Singh v. Naubat (8) and it is adopted in 
Mohomed Saareef v. Chaitu (1). i 

For the reasons set forth above I find 
myself unable to agree with the view 
taken in Mohomed Shareef v. Chaitu (1) 
a published ruling of this ‘Court. My. 
disagreement necessitates a reference toa 
Bench of the legal question involved. I 
would, therefore, refer the following 
question tc a Bench, and would request 
the Judicial Commissioner to constitute a 
Bench for the purpose and to refer the 
said question to it :— 

*"Whethe- the omission of a creditor to ` 
sue the principal debtor within the period 
of limitaticn preseribed for a suit against 
.the-debtor does or doés not discharge 
the surety under s. 134 of the Contract 
Act.” 

OPINION.—The question referred to 
the Bench is this:—" Whether the omis- 
sion of a creditor to sue the principal 
debtor ;wiihin the period of limitation 
prescribed for a suit against the debtor 
does or does not discharge the  surety 
under s. l24 of the Oontract Act.” In 
a published ruling of this Court—- Mohomed- 
Shareef v. Chaitu (1)—the question has been 
answered ir the aifirmative. In that case 
Drake-Brockman, then A.J. O., gave full 


(4) 5 B. 647. 

(5) 7 B. 146. 

(6) 12 C. 330. 

(7) 11 A. 310 A. W. N. (1889) 94. 
_ (8) 24 A. 504: A. W. N. (1902) 166. 
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reasons for his decision and these reasons 
require careful consideration. E 

Át the date of the decision. of the 
case the view that thelegal consequence 
of such omission by the creditor was a 
discharge of the principal debtor had 


been taken by the Allahabad High Court 


in Radha v. Kinlock (7) and in Ranjit 
Singh v. Naubat (8). Bir Frederick Pollock 
in "The Indian Contract Act,” page 398, 
considered that this view was correct, 
Tne Bombay High Court in Hajarimal 
v. Krishnarao (4) did not think it necessary 
to decide this point. The Oaleutta High 
Courtin Kristo Kishori Chowdharain v. 
Radha Roman (6) followed the Bombay case, 
and it appears that in Ganningham an 
Shepherd on "The. Indian Contract Act,” 
9th edition, the reasoning of the Bombay 
and Calcutta rulings was approved: 
There was, therefore, authority for this 
view and the opposite view was not held 
by any High Oourt or approved in any 
Text- book, : 

The main basis ‘of the decision of 
Mohomed Shareef v. Chaitu (1) is that this 
view is correct and that it follows from 
the plain words of s. 134 of the Contraet 
Aot that the surety is discharged. There 
are, however, very strong reasons for 
holding that the omission of the creditor 
to sue the principal debtor within the 
statutory period has not the legal con- 
sequence of his discharge. These reasons 
are well expressed in Subramania Aiyar 
v. Gopala Aiyar (3). It is there stated:— 
“Does the running ofthe statutory period 
.of time extinguish the debt as well as bar 
the remedy? Mr. Mitra in- his Tagore Law 
Lectures on Limitation, 4th Editien, says, 
at page 14: ‘as to rights in personam it 
has been held that a right to receive pay- 
ment of a debt’ does subsist even after 
the remedy by action has been barred.’ 
The decisions in Mohesh Lal v. Busunt Ku- 
maree (9) and Anando Kishore Dass Bakshi 
v. Anando Kishor (10) are clear authority 
infavour of this view. See also the. learned 
discussion of the question by Mr. Justice 
Holloway in Valia Tambaratti v. Vira 
Rayan (11). There -is hardly any room 
for doubt in the face of the express langu- 
age of s. 28 of. the Indian Limitation Aot, 
XV of 1877, which merely extinguishes 
the right- to property when the period is 
Aetermined for suits for recovery of such 
property. Whenever personal actions are 


(8) 6 O. 340; 7 O. L. R. 121, 


(10) 14 O. 50. 
(11) 1 M. 228. 
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contract or from its terms, 


to be settled. 
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berred, the rights themselves are not ex« 
tinguished. That the principal debtor is 
nct dissharged by lapse of time may also 
be gathered from 8. 29, cl, 3, and s. 60 of the 
Irdian Contract Act, IX of 1872. A. 
barred debt is a good foundation fer a 
written promise to pay signed by. the. 
party liable to be charged therewith.. 
It is impossible to regard a debt as dis- 
caargel by limitation when s. 60 of the 
Indian Contract Act speaks of a barred 
debt a3 a lawful debt, actually due and 
payable to the creditor. Unless a law of 
imitation operates as well as a law of 
extinesion prescriptive, omission to sue 
cannot discharge the . debtor. Limitation 
the remedy is never. 
spoken of in works on Jurisprudence asa 
mode of discharging.an obligation. Holland, 
enumerating the modes of termination of 
rights, in personam, does not refer to 
imitation as one of them, (See Holland’s 
Jurisprudence, 10th Edition, pages 306 to 
311), Anson in his work on Contracts 
treating of the ‘discharge’ of contracts says 
at common law lapse of time does not ` 
affect contractual rights; such rights are 
of a permanent and indestructible character 
unless, either from the nature of the 
it be limited in 
point of duration. But though the rights 
possess this permanent . character, the 
remedies arising from their violations are, 
by various statutory provisions, withdrawn 
after a certain lapse of time.. The remedies 
are barred, though the rights are not 
extirguished. (See Anson's ‘Law of Oon- 
tract’, Lith Edition, page 343).” We agree 
with this reasoning and hold that the 
omiesion we are considering is not such an 
omission as is contemplated by s.184 of 
the Indian Contract Act. We remark that 
Sir Frederick Pollock has himself taken 
partin the preparation of the 5th Edition 
of his work on the Indian Contract Act 
(Indian Contract and Specific Relief Acts 
by F. Pollock and D. F. Mulla) andon page 
577 of this edition it is stated that. ap- 
parently the opinion opposite to that taken 
by the Allahabad High Court must be ac- 
cepzed as correct. E 
E 8. 134, Contract Act, does not decide the 
question under reference, there appears no 
reason why great weight should not be 
given to the English decisions on the point 
and to the opinion of Commentators on the 
English Law. The law in England appears 
We again quote from 
Sudzamania Aiyar v. Gopala Aiyar (8) 
* Does the omission of.the creditor to sue 
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the principal debtor within the statutory 
period discharge the surety? We think not. 
Says Lindley, L. J., in Carter v. White (12): 
“Is it the law that acreditor who neglects 
to sue his debtor till the statute has run 
will thereby discharge hia surety? There 
is no decision to that effect. On tha con- 
trary the true principle’ is thet mere 
omission to sue does not discharge the 
` Burety, because the surety can himself set 
the law in operation against the debtor.’ 
Cotton, L. J. expressed himself to the samo 
effect, and Fry, L, J. concurred. This atate- 
ment of the law has been accepted without 
' question. See Ohitty on Contracis, 14th 
Edition, page 465, and Darby and Bosanquet 
on Limitation, 2nd Edition, page 17.” | 
Drake- Brockman, A, J. O. considers it to 
be settled that in Ordinary cases ii is the 
business of the surety to see that the prin- 
cipal pays, not that of the ereditor: but 
he thinks that this principle cannot be 
extended to cover a case where the creditor 
has allowed his claim against the prineipal 
debtor to become time-barred as Such an 
extension would be difficult to reconcile 
with 8,135 of the Oontract Act which dis- 
charges the surety if there isa contract 
between the creditor and the principal 
debtor whereby the creditor promises to 
give time to, or not to sue, the principal 
debtor. Now the reason of the rule laid 
down in s. 135 is thus stated by Lord 
-Eldon:—' The surety is held to be dis- 
charged for this reason, because the 
creditor by so giving time to the principal, 
. has put it out of the power of the suzety 
io consider whether he will have recourse 
to his remedy against the principal or not ; 
and because he, in fact, cannot have the 
same remedy against the principal as he 
would have had under the original con- 
tract.” Samuell v. Howarth, (3). Under 


ihe original contract the surety could, at 


any time after thedebt became due, call 
upon the principal to liquidate it and if he 
neglected to do go himself pay the debt 
and at once have recourse to his remedy 
against the principal debtor. By the 
contract to give time this right is impaired, 
The omission of the creditor to sue the 
principal debtor has no such effect: there 
is no variation of the original contract to 
the detriment of the surety's rights, We 
are, therefore, respectfully of Opinion that 
the profusions of s. 135 of the Contract 


' - (19) (1885) 25 Ch. D. 666 at . 672; 54 L. J. ; 
< 591. 7.670; 32 W. R. 692, 7 iE 
(13) (1817) 3 Mer. 272; 36 E. R. 105; 17 R, R. 8]. - 
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Act furnisa no guide to. the decisoin of 
the questioa referred to us. 

"The bas:s of the decisions in Hajarimal 
v. Krishwarav (4) and Kristo Kishori 
Chowdharain v, Radha Roman (6) 
was that s. 137 of the Contract Act prevent-- 
ed the application of 5.134, We do not 
need to consider whether this is the case as, 
in our opirion, there is no inconsistency 
between ths provisions of s, 137 and those 
of s. 134. It is hardly possible to discuss 
the questior :—What would the framers of 
the Act have intended by the statement 
that mere forbearance on the part of the 
credit or.to sue the principal debtor does 
not discharge the surety if they had 
stated in a previous section that by such 
forbearance in some cases the surety was 
discharged? We state, however, that the 
arguments of Drake-Brockman, A. J. O,- 
appear to us to have great force: there is 
difficulty in 3olding that s. 137 was intended 
to override s. 13€ especially as s. 137 appears 
designed to explain and amplify s. 135. 

We respectfully disagree with the deci- 
sion in Mohkomed Shareef v. Chaitu (1). 
As we have indicated Drake Brockman, 
A.J. O., received no encouragement from 
existing text-books or rulings to reach the 
decision we consider correct. We consider 


_that, apart from the provisions of s. 137 of 
‘the Contract Act. it must be held that the 


omission of & creditor tosue the principal 
debtor within the period of limitation 
prescribed for a suit against the debtor 


‘does not discharge the surety under s. 134 


of the Contraet Act. There is no difficulty . 
in holding tkat's. 137 deals with such an 
omission when this interpretation is entire- 
ly consistent with the other provisions of 
the Contract Act. Weadd that our opinion 
is in full agreement with the view taken 
in English cases and the provisions of-the 
Contract Act so far as they affect this 
question do not appear to differ in any way 
from the principles on which the English 
decisions are based. : 
G. R. D. Reference answered. 


en ain 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OURIMINAL Revision No. 407 or 1928, 
February 28, 1929. 

Present :—Mr. Ghulam Mohuddin, A. J, C. 

MAHOHAR- APPLICANT ° 
versus 
RAMDULAREY-— NOoN-APPLICANT, 

Cattle Trespass Act (I of 1871), s. 21—1llegal 
seizure of Cattle—Complaint by grazier, validity of— 


- 
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Compensation awarded under s. 22, whether parable D 
owner of cattle. 3 > 

A grazier entrusted with the charge of catt= 
during the period the cattle are with him for te 
purpose of grazing must be presumed to be © 
agent of the owner of the cattle during the time 
they are in his charge and comes, therefore under 
the category of an agent personally acquainted with 
the circumstances mentioned in s.21 of the Catte 
Trespass Act and is entitled to file a complaint 
under that section for illegal seizure of th» catte 
in his charge. . 

In a case where the complaint is lodgec by zn 
agent under s.21 of the Act, the Magistrate c.n 
award reasonable compensation, which will be paid zo 
the owner ofthe cattle and not to the agent who fil.d 
the complaint. : 

Application for revision of the decisicn 
of the Magistrate, Second Class, Bi=aspur, 


dated the 25th September, 1928, in Drimi- 


nal Oase No. 121 of 1928. 

Mr. D. N. Chaudhary, R. B., for tbe AD- 
plieant. 

Mr. S. T. Bhave, for the Non-Applicant. 


ORDER.—The applicant Manohzr wio 
is a grazier of Mouza Deori filed an ap- 
plication under s. 22 of the Cattle T-espsss 


Actagainst the non-applicant Ramcularsy . 


for illegal seizure of cattle which "vere in 
his charge on 23rd August, 1928. Tke com- 
plaint was filed in the Oourt of M-. C. F. 
Oleophas, Magistrate 2nd Class, Bilaspur, 
on lst September, 1928, and the .earnsd 
Magistrate after examining the complam- 
ant ordered that a summons be iseued to 
the accused Ramdularey. On tke next 
date of hearing, which was on 18th &eptem- 
ber, 1928, an objection was raised by the 
Pleader for thé accused about th» va.id 
presentation of the complaint on the ground 
that Manohar not being the owner of the 
cattle could not file’ a complaint under 
8 21 of the cattle Trespass Act, ac he vas 
not an agent of the owners of the cat-le. 


The learned Magistrate came tothe csn- 


clusion that Manohar could not file -he 
complaint as he was neither the owaer 
nor the agent, and acquitted the accused 
under s 275, Oriminal Procedures Ccde, 
as process was already issued to tke accus- 


.ed who had attended the Court in obedience 


to the orders of the Court. 

The question for consideration now is 
whether Manohar can be considered to be 
an agent personally acquainted with the 
circumstances, within the meaning of s 21 
of: the Oattle Trespass Act. Prozeedings 
under Ohap. V of the Cattle Trespass Act 
are quasi-civil in their nature, a Mzgist-ate 
being empowered to assess and enforce in 
summary manner, , compensation for an 
injury for which a Civil action nigh! be 
brought. There is no-doubt that a com- 
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plaint under s. 22 of the Oattle Trespass 
Act can be lodged either by the person 
whose cattls have been seized or by an 
agent personally acquainted with the cir- 
cumstances. Manokar is certainly not a 
person whose cattle have been seized and, 
therefore,it must be found whether he 
is an agent personally acquainted with 
the circumetances. The word “agent” has 
not been defined anywhere in the Oattle 
Trespass Ast. An agent,as defined under 
s. 182 of the Contract Act is a person 
employed to do any act for another or to 
represent another in dealings with third 
'l'he authority of an agent may be 
express or implied. An authority is said 
to be implisd when it is to be inferred 
from the c.rcumstances of the case; and 
things spoken or written, or the ordinary 
course of dealing, may be accounted circum- | 
stances of the case. A grazier is en- 
trusted with the charge of the cattle during 
the period the cattle are with him for the 


_ purpose of grazing and, therefore, he may be 


presumed to be an agent of the owners of 
the cattle during the time the cattle are 
in bis cherge. Such an authority must. 
be presumsd from the circumstances of 
the case. It is clear from the wording of 
s. 21 of tne Cattle Trespass Act that the 
Legislature intended to authorise some 
other persons besides the owners of cattle 
to file complaints unders. 22 of the Cattle 
Trespass Act. The person personally ac- 
quainted with the circumstances can only 
be the person who is in charge. of the 
cattle when the seizure is made, and, there- 


-fore, ib seems to me that the person who 


is in charge of the cattle at the time of’ 
seizure is the person to be included in 
the class >f persons who come under the 
category o2 “an agent personally acquainted 
with the circumstances” mentioned in s. 21 
of the Cattle Trespass Act. I am forti- 
fied in this view of the matter bya decision 
of Hallifax, A. J. O. who, in Tukaram 
v. Ganpat (L`, dated the 24th November, 
1922, held that one of the owners of the 
cattle which were seized could file com- 
plaint on behalf of the other owners. . 
It was pointed out on behalf of the 
non-applieant that compensation can only 
be awarded to the complainant under s, 22 
of the Cattle ‘Trespass Act, and could not 


in this cese be awarded to Manohar who 


did not ineur any expense in procuring 
the release of the cattle. It seems clear 
from a perusal that the compensation is 

(1) 84 Ind. Cas. 531; A. I, R. 1923'Nag, 156; 26 Or. L 
‘J. 327, 
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to be awarded to the complainant and 
in acase where the complaint was lodged 
by an agent the Magistrate can award 
reasonable compensation which will be 
paid to the complainant, and not to the 
agent who filed the complaint. 

Iu view ofthe fact that the cese was not 
acquired.into on its merits and the com- 
plaint was thrown out ona technical point 
though an order of acquittal had to be 
passed because summons was issued to the 
accused, this isa fit case in which this 
Gourt must interfere in revisicn with an 
order of acquittal and set it aside. The 
order is accordingly set aside and it is 
directed that the case should be triedon its 
merits. 

G. R. D. * 


Order set aside. 


NAGPUR JUDICIAL COMMIS- 
. fSIONER'S COURT. 
Suconp APPEaL No. 437 oF 1928. 
February, 72, 1929. 
Present: —Mr. Ghulam 
` Mohiuddin, A. J. O.- 
RAMLAL GANPATLATL —DECREE- 
HoLpER—APPELLANT 
versus — z 
RAMCHANDRA SHAMRAO—JUDGMENT- 
: DEBTOR— RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 89—Sub-tenant of 
occupancy tenant—Decree for arrears of rent—Exe- 
cution by ejectment—Notice or formal order of eject- 
ment, whether necessary. : i 

A decree for arrears of rent against a sub-tenant 
ofan occupancy holding can be executed by his 
ejectment, under 8. $9 of the C. P. Tenancy Act 
without any notice or a formal order of ejectment. 


Appeal against the order of the Second 
Additional District Judge, Burhanpur, 
dated, 26th July, 1928, in Civil Appeal No. 
4 of 1927. c . 

Messrs. W. R. Puranik and B. B. Kashedi- 
kar for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.—The appellant, Ramlal, 
an occupancy tenant, obtained a decree for 
Rs. 117-15-0 on account of arrears of rent 
‘against Ramchandra, the respondent, a 
sub-tenant, on 3rd February, 1929, in Civil 
Suit No. 282 of 1926. ‘Ihe decree holder, 
Ramlal, filed an execution application on 
llth February, 1927, and applied for being 
put in possession of the holding. He was 
put ia possession on 8th March, 1927. The 
judgment-debtor filed an application on 
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26th March, 1927, purporting to be under | 
s. lēl, Civil Procedure Oode, and 
prayed “that the warrant of attachment 
and cther orders passed by the Oourt in 
respect of the fields be annulled and the 
execution proceedings of the decree-holder 
be dismissed as fully satisfied." The learned 
Subordinate Judge held “that looking to 
the nature of the decree in the present 
case, the execution of which could be 
effected, by ejectment of the sub tenant 
as laid down ins, 39of the Tenancy Act, 
there was no irregularity or illegality in 
the proceedings by which the sub-tenant 
was erected from the fields in question,” 
and, therefore, rejected the application. 
The learned Additional District Judge for 
reasons given in para. 4 of his judgment, 
held that the sub-tenant was entitled to 
a notice before ejectment, and that it was 
necessary to pass a formal order of éject- 
ment before issuing warrant of possession 
and ordered that the sub-tenant be restored 
to posession of the fields, as he had 
deposized the full decretal amount on : 
35th March, 1927. 

It is urged in appeal that no notice and ` 
no formal order of ejectment was necessary, 
and a decree for an arrear due in respect 
of the holding of & sub-tenant could be 
executsd by his ejectment under s. 39 of 
the Tenancy Act. The learned Advocate 
for the respondent argued that the word 
“may” in 8.39 0f the Tenancy Act gave 
a direciion to the Court, to order ejectment 
and the Court’ before exercising its diecre- 
tion, must issue a notice to the tenant, 
80 that the tenant may get an opportunity 
of paying the arrears and also may put 


‘forwarc facts, on account of which ejectment 


of the tenant may be disallowed. : It was 
also suggested that these proceedings 
after the passing of the decree and before 
the pessing of the order of ejectment, 
would be under s. 47, Civil Procedure 
Code, b2cause the question before the Court 


"would be between the parties to the suit 


and relating to the execution of the decree. 
There :s nothing in 8.39 of the Tenancy 
Act to show that the matter of ejectment 
is discretionary and ean be refused. The 
section would have been worded differently — 
if any such -authority was intended tobe 
given tc the Civil Court. The decree-holder, 
after obtaining the decree, may execute 
the decree by ejecting the sub-tenant, or 
by attaching and selling his property in 
order to realize the amount decreed or 
may apoly for both. The provision about 
notice and formal order of ejectment would 
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have been ineerted in the section if it was 
ever intended that the sub-tenant should 
have a further opportunity of paying rent, 
after the passing of the decree, if the 
tenant intended to proceed by ejecting the 
sub tenant. The learned Additional Dis- 
trict Judge was wrong in thinking that 
under s. 39 of the Tenancy Act, an order 
of ejectment must be passed, because under 


s. 94 of the said Act the Revenue Officer © 


has toissue a notice and then pass an 
order of ejectment. The very -fact that 
such a procedure was laid down ins. 24 
and was not laid down in 8.39, is a clear 
indication that no notice and no order 
of ejectment is necessary in the case of 
a sub-tenant. Ordinarily an application 
for the execution of a decree in a 
Civil Court must be made as laid 
down in O. XXI, r. 11 of the Civil Procedure 
Code, but in the case of execution ap- 
plications under the Tenancy Act the appli- 
cation must be made as laid down in s. 84 of 
the Tenancy Act.: The application made 
in this case is in accordance with law 
and the ejectment ofthe sub-tenant, under 
s. 39 of the Tenancy Act was correct. . 

. The order, dated the 26th July, 1428, is, 
therefore, set aside and reversed and the 
order of the Subordinate Judge is restored. 
The appeal is allowed with costs. I fix 
Rs. 10/- as Pleader's fees in this case, 

G. E. D. ; Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
: MisCELLANE2US APPEAL No, 30-B oF 1928, 
March 23, 1929. 
Present:—Mr. Jackson, A. J.O. end 
Mr. Subhedar, A. J. C. 
SHEIKH KAWDU—APPELLANT 
versus 
Tug BERAR GINNING Co. Lr». AKOT, 
AND OTHERS — RESPONDENTS. 

. Companies Act (VII of 1918) s. 247 .(5)—Order 
under Companies Act -Application for review— 
Limitation—Delay, whether oan be condoned— 
Limitation Act (IX of 1908), s. 5, applicability of 
Director's right to appeal—Civil Procedure Code (Act 
V of 1908), s. 151, O. XLVII, r. 1—Review—F'ailure 
to notice that application is time-barred, whether good 
ground—Order under inherent power—Limitation. 

The provisions of s. 5 of the Limitation Act are 
applicable to an application for review of an order 
passes under the Companies Act, 1913. [p. 430, 
col. 2. 

Applications under the Companies Act are governed 
by the general law of limitation as contained in the 
Limitation Aet. [ibid.| 
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There is no period for limitation for an application 
Y 151 >f the Civil Procedure Code. [p. 431 
col. 1. 

Kawéu v. Berar Ginning Co, Ltd. (1), followed. 

Failure of & Court to notice that an application is 
time-barred is a good ground for review under O. 
XLVI, r. 1 o£ the Civil Procedure Code, this being 
a mistake or error apparent on the face of the record 
ag under the mandatory provisions of s. 3 of 
the Limitation Act a Court is bound to notice the 
statutory bar of limitation. [p. 431, col. 2.] 

British Equitable Assurance Co. Ltd. v. Rajaram 
(4), followed. 

Where an order is made against a Registrar of 
Joint Stock Companies for the restoration of the 
name cf a company which has been struck off from the 
Register Ly the Registrar, a Director of the 
company must be deemed to be a person aggrieved by 
the order and is entitled to apply for review of the 
order. [ibid] f 13 7 

Miscellaneous appeal against the order of 
the District J udge Akola, dated the 16th 
August, 1€28, in Miscellaneous JudicialOase 
No. 103 of 1927. 

Messrs. M. R. Bobde and G. G., Hatwalne, 
for the Appellant. 

Mr. V. N. Bapat, for the Respondent. 

JUDGMENT. 

Subhedar, A. J. C.—The facts neces- 
sary for the disposal of this appeal are a 
littls complicated and require a statement 
in some datail here. 

A Joint Stock Company was floated and 


. duly registered on 16th August, 1905, with 


the Registrar Joint Stock Companies, Cen- 
tral Prov-nces and Berar, under the name 
of “The Berar Ginning Company Limited, 


' Akot" with its registered Head Office at 


Akot. The Company carried on its busi- 
ness until the year 1910, when it stopped 
functioning. Nearly 5 years later,” i. e., 
on 15th September, 1915, the Registrar, 
Joint Stock Companies, acting under s. 
247 (5) o2 the Indian Companies Act (VII of 
1913) strack the name of the said Company 
off the Register ofthe Joint Stock Com-. 
panies maintained in his office, so that 
under the last provision of this sub-section 
the Company stood formally dissolved. 
Sheikh Kawdu the appellant in the present 
case was & share holder and respondent 
No. 2 Narayan was one of the Directors of 
the said Company. : 

Ontbe 16th November, 1925, a.little over 10 
years afzer the passing of the said order by 
ths Registrar, Joint Stock Companies, and 
nearly :5 years after the Company ceased 
to do business, the appellant Sheikh 
Kawdu tookethe extraordinary step of 
presenting an applieation to the District 
Judge, Akola, purporting to be made 
under £. 166 of the Act for winding up the 
affairs of the said Company. This ap- 
‘plication was registered as Miscellaneous 
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Judicial Case No. 146 of 1925 in the Court 
ofthe District Judge, Akola. Ths respond- 
ent Narayan, who was cited as one of the 
non-applicants in that case, opposed the 
application on various grounds and the 
District Judge dismissed it on 18th Decem- 
ber, -1926, on the short ground thai the ap- 
pellant Sheikh Kawdu had failed to prove 
that he was a share-holder and as such 
entitled te move the Court for winding up 
the Company. 

On 22nd March, 1927, an appeal (First 
Appeal No. 17-B of 1927) was lodged by 
Sheikh Kawdu in this Court against the 
said order and it was dismissad on 17th 
January, 1928, by a Bench consisting of 
Hallifax and Kinkhede, A. J. Os., on the 
ground that the application for winding 
up was time-barred three times over, the 
Article applicable to such cases being 181 
of the First Schedule of the Limitation 
Act. This judgment deciding, as it did, 
an important point of law is published 
as Sheikh Kawdu v. The Berar Ginning 
Company Limited (1). 

Sheikh Kawdu being dissatisfied with the 
aforesaid decision wanted to challenge it 
before His Majesty's Privy Council and 
accordingly applied to this Court for leave 
to appeal and for the necessary certificate 
but his application was rejected on 12th 
September, 1928, (Miscellaneous Petition 
No. 33-B of 1928), 

In order to forestall all possible objec- 
tions which might be raised in arguments 
at the hearing of the appeal (First Appeal 
No. 17-B of 1927) Sheikh Kawdu on 24th 
April, 1927, a little over a month after 
filing the said appeal, presented an ap- 
plication to the District Judge, Akola, 
. (registered as Miscellaneous Judicial Case 
No. 46 of 1927), purporting to be made under 
8. 247 (6) of the Indian Oompanies Act, for 
setting aside the order of the Registrar, 
Joint Stock Companies, dated 15th Septem- 
ber, 1915, and ordering restoration of the 
Oompany's name to the Register. The 
object of taking this extraordinary siep and 
the reasons assigned therefor are stated 
in para. 3 of the application in the foilowing 
words:— 

“With a view to leave no room far urging 
a possible doubt or objection that the 
Company ceased to exist in its corporate 
capacity, because of the order dazed the 
15th September, 1918, passed by the Regis- 
trar of Joint Stock Companies, O, P. & 
Berar, it is evidently expedient to use 


(1) 109 Ind. Cas. 559; 24 N. L. R. 100; A. T R. 1938 
Nag. 194; 11 N. L, J. 165 & 200, ; 
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the remedy stil open to the applican 
even while the appeal is pending in the 
Judicial Commissioner's Oourt to get the 
order of the Registrar of Joint Stock 
Comparies, dated the 15th September, 
1915, revised by this Court and to have 
the nane of the Company restored to the 
register of Joint Stock Companies main- 
tained in the office of the Registrar. Almost 
all the share-holders of the Company have 
been deprived of the share money and 
shares in the profits by the malpractices 
and fraadulent conduct of the Directors 
and servants in charge of the management 
of affairs of the Oompany. The share- 
holders were not kept informed of the 
true stata and condition of the Company's 
affairs and without resorting to the winding 
up and dissolution remedied as provided 
for by the Indian Companies Act VII of 
1913, the assets of the Company were allowed 
to disappear and pass into unauthorized 
hands tc the great prejudice of the body 
of share-holders. Through want of means 
and ignerance of the legal procedure to 
be adopted, none but the applicant seems 
to have s» far moved in the matter. In the 
circumstances as stated, itis clearly just 
that the Oompany may be restored to 
the regicter and the necessary winding up 
proceedirgs taken to ensure that after 
due investigation and inquiry, true and 


correct accounts are made of the Company's | 


dealings and the rights and liabilities of 
the share-holders as wellasof the managing 
Directors are properly determined and 
enforced in the winding up proceedings. 
Hence this application is made. There is 
no bar cf limitation to this application 
which is otherwise tenable,” 

It is remarkable to note that in spite 
of the fact that Narayan was made a 
party in the winding up proceedings, 
Sheikh Kawdu did not make him a 
non-applieant to this application. As a 
matter of fact none was cited as a non- 
applicant in the petition. However, the 
District Judge issued a notice on 16th 
June, 1927, to the Registrar Joint Stock 


Companies to show cause against the. 


application, but the Registrar merely sent 
letter No. 3369, dated the 24th July, 1927, 
intimating to the Court that he had no 
objection to the restoration of the Com- 
pany's name to the register if the conditions 
of sub-s. (6) of s. 247 of the Indian 
Companies Act were satisfied. The learned 
District Jadge while admitting that the 


‘first condision of the said section was 


not fulfilled, as the Company was admit- 


` 


>> 
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tedly doing no business at the time when 
the Registrar removed its name from the 
register, allowed the application for the 
following reasons given in para. 2 
of his order dated 30th July, 1927:— 

“The first condition is admittedly not 
fulfilled in the present case. But tke 
application shows that it is made to smooth 
away legal difficulties in the way of tbe 
winding-up, on the allegations that the 
share-holders have suffered through misap- 
plication of the assets and wrongful ac:s 
of one of the Directors. It seems just 
that the Company's existence should be 
restored so that these allegations may be 
gone into.” 

Before the hearing of the First Appeal 
No. 17-B of 1927, Narayan, who had not 
been cited by Sheikh Kawdu as a respond- 
ent, had made an application to this Oourt 
on 23rd November, 1927, for? being join- 
ed as a respondent and his application 
was allowed and he ‘contested the appeal on 
merits and succeeded in getting it dis- 
missed, 

In order to have the ex parte order 
passed in Miscellaneous Judicial Case No. 46 
of 1927, dated 30th July, 1927, set aside, 
Narayan presented an application to the 
District Judge on 29th October, 1927, 
under O. XLVII, r.1, Civil Procedure Code, 
praying for review of the said order making 
(1) Sheikh Kawdu, (2) the Berar Ginnirg 
Company and (3) the Registrar, Joint Stock 
Companies, asnon-applicants. The principal 
grounds inthis application for obtaining 
a review were these:— 

(a\that Sheikh Kawdu intentionally omit- 
ted to issue notice of his application dated 
27th April, 1927, to him (Narayan) in spite of 
the fact that he was a Director of the Com- 
pany and had, since its dissolution, purchas- 
ed at Court sales, in execution of several 
decrees against the Oompany many of its 
assets, 

(b) that Sheikh Kawdu's said application 
was long barred by time, and 

(c) that the order sought to be reviewed 
was otherwise illegal as the same was not 
passed after ascertaining all the facts and 
circumstances of the case. 

It was admitted that this application was 
filed one day beyond the period of 
limitation, but the delay was sought to be 
condoned under s.5 of the Limitation Act 
on the ground that the applicant came to 
know of the order sometime after it was 
passed. : i 

Sheikh Kawdu alone resisted this applica- 
tion, He questions the locus standi of 
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Narayen to present the application on the 
ground thet he was not a party to the 
proceedings which resulted in the order 
sought to be reviewed. He also asserted 
that no notiee was necessary to be issued to 
any ors excepting the Registrar Joint Stoek 
Compenies whose action was being challeng- 
ed in the petition. He also challenged the 
decision of this Court on the point 
of lim:tation given in First Appeal No. 17-B 
of 927. Lestly, he stated that the appli- 
cation for review was barred by time and 
shoul not be granted. Further pleadings 
followsd ard the following issues 
settlec for trial :— 

“(1). Is this application for review main- 
tainakle ? 

(2) Isit:n time? 

(3) Were all the Directors of the Com- 
pany necessary parties to Sheikh Kawdu's 
application ? 

(4) Was that application time-barred ? 

(5) Should this review application be 
now g-anted ?" 

The lowez Court decided all the issues 
excepting the 2nd in the affirmative 
and in favour of Narayan. On the 2nd 
issue it held that the application was filed 
one day toc late but it condoned this delay 
and treated the applieation as filed within 
time. As & result of these findings the 
District Judge allowed the application for 
review and set aside his own order dated the 
30th July,1327. It is against this order that 
Sheikh Kawdu has preferred the present 
appeal on tke following grounds— 

“(1) Thai the lower Court erred in pre- 
suminz that there were sufficient grounds 
for granting a review of its order, dated the 
30th July, 1927. 

(2) Thatthe lower Court erred in hold- 
ing that the application for review present- 
ed, cculd bə entertained under O. XLVII, 
T. 1, waen the applicant was not a party to 
the proceedings in which the order sought 
to be reviewed, was passed. 

(3) That the application presented for 
review was ;ime-barred. 

(4) That the reasons assigned by the 
lower Court for granting the review, are 
unsouad and unconvincing. 

(5) That the order of the lower Court 
granting tke review, is otherwise, against 
law ard eqrity.” | 

In the memorandum of appeal to this 
Court the respondents are arrayed in the. 
following order:— . 

(1) The erar Ginning Company Limit- 


ed. 
3) Narayan Udebhan, and 


were 
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panies, Central Provinces and Berar. 

Narayan, the second respondent alone 
appeared at the hearing and contested the 
appeal which was heard ex parte the ‘other 
respondents. 

The first contention advanced on behalf 
of the appellant is that the delay of one day 
in the presentation of the application for 
review could not be condoned by the lower 
Oourt under s.5 of the Limitation Act, 
because by virtue of s. 29 (2) (b) af the Act, 
s. 5 was inapplicable to an application for 
review ofan order passed under the Indian 
Oompanies Act. Mr. Bobde, tha learned 
Advocate for the appellant, referred to s. 
235 (3) of the Indian Companies Act which 
says that an application under sub-s, (1) 
of the section by the liquidator to 
recover assets of a Company 
improperly dealt with by its Directors or 
other officers shall be governed by the 
provision of the Indian Limitation Act 
"as if such an application weze a suit". 


The argument advanced is that because 


8. 235 (3) of the Indian Companies Act 
makes special reference to certain provi- 
sions of the Limitation Act it shows that 
otherwise the provisions of the Limitation 
Act arenot applicable and no period of 
limitation whatsoever would apply to 
proceedings under the Indian Oompanies 
Act. But this argument, if accepted, 
would, in my opinion, support-the case 
ofthe respondent, Narayan, and place his 
application for review outside the bar of 


limitation pleaded with respect to it by . 


the appellant. 

“In connection with this point reference 
was also made to the following statement 
of Mr. Rustomji appearing at rage 235 of 
his Company Law (1926 Edition; :— 

“This clause (s. 183, cl. 5) gives a general 
right of appeal to the  Ccurt from 
the decisions of the Official Liquidator. 
No time is limited for bringing the appeal. 
But by analogy tothe proviso to s. 68 of 
the Provincial Insolvency Act, 1920, twenty, 
one days will probably be tae proper 
time.” 

I really fail to understand how the 
above quotation helps to support the pro- 
position contended for by the &ppellant's 
Advocate. . 

No other authority has been cited in 
support of the above extraordinary pro- 
position which assumes for its foundation 
the existence of aspecial perjod of li- 
mitetion prescribed by the Indian Com- 
panies Act for all purposes in general and 
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for an application for review ofan order 
passed under the said Act in particular. 
Under s. 29 (2) of the Limitation Act it is 
only when any speciallaw prescribes for 
any suit, appeal or application a period of 
limitation different from the period pre- - 
scribec therefor by the First Schedule 
of the Limitation Act that the remain- 
ing provisions of the Limitation Act 
inclusive of s. 5shall not apply under 
sub-cl. (b) of s. 29 (2), Under 
the Indian Companies Act, 1852, a special 
period was undoubtedly prescribed by 
s. 169 for appeals against orders in the 
winding up proceedings but this special 
period has been abrogated by s. 202 of 
the Indian Companies Act, 1913, under 
which the period within which an appeal 
must be preferred is governed by the 
general law, (vide Rustomji’s Limitation 
Act, 4th Edition, page 299, note (4).] 


Admittedly, there is no special period 
prescribed for anything to be dono under 
the Indian Companies Act, 1913, there- 
fore, the provisions of the general law of 
limitation as contained in the Limitation 
Act must apply. This is exactly the view 
propounded in Kawadu v. Berar Ginning Co. 
Ltd. (1). laccodingly hold that the provisions 
of section 5 of the Indian Limitation Act are 
applicable to an application for review of 
an order passed under the Indian Oompan- 
ies Acs, 1913, because there is no special 
period prescribed by the said Act for 
such an application. 


It was next urged that the lower Court 
did not properly exercise its discretion 
in condoning the delay of one day in the 
presentation of the application for review. 
In para. 5 of his application Narayan 
simply alleged that he came to know of the 
order dated 30th July, 1927, after it was 
passed. He, however, did not give the 
date on which he came to know of it nor 
state the reasons explaining ‘the delay 
of one day in the presentation of the 
review application. It is regrettable that 
the lower Court did not clear up this 
matter and I should have remanded the: 
case fcr taking further pleadings on the 
point end for the trial of an issue whether 
there was good and sufficient cause for 
the delay in presenting the application 
for review. But a remand seems to ma 
to be unnecessary, because, for reasona 
given in the next para. the relief awarded 
by the lower Court on the application of 
Narayaa fell within the purview of p. 191, 
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of the Civil Procedure Oode for whick, 
admittedly, no limitation is applicable. - 

Under the admitted circumstances cf 
this case, I-consider that Narayan was ur- 
doubtedly entitled to move the lower Court 
for a review of its order under a. 151, Civ-l 
Procedure Code. Narayan was known to 
the appellants as a Director of the Company 
during its existence and subsequently as, 


:& purchaser of its assets after its extins- 


tion, and lastly as the person who hed 
successfully opposed the winding up pn- 
ceedings started by the appellant and refer- 
red to in para. 3of this judgment. Wih 
the object of avoiding all possible objez- 
tions which he might have raised, the 
appellant deliberately. omitted to mae 
Narayan a party either to the first appeal 
or to the proceedings in Miscellaneo.s 


Judicial Oase No. 46 of 1927 and secursd' 


an order in the latter case behind His 


‘back highly prejudicial to his vestad 
interests. I cannot, therefore, conceive of 


a more flagrant example of an abuse of 
the process of ‘the Sourt than the ane 
taken advantage of by the appellant in 
securing an order from the Court ex pa-ie 
the very necessary opponent in the cese. 
This was, therefore, pre-eminently a case in 
which the inherent powers of the Court could 
be legitimately exercised by it in removing 
the apparent injustice done to Narayan in 


order to prevent an abuse of its own 


process. The appellant’s learned Plealer 
contended that’ interference of the Ocurt 
under s. 151, Oivil Procedure Code, yas 
not possible in this case and cited Sadachio 
Rao v. Umaji (2) and Nizamuddin v. 
Jumma (3) in supportof his contention. In 
my opinion each of the above cases, as 
indeed any other reported case under 8. 51, 
Civil Procedure Code, must be considered to 
have been decided on its own peculiar 
facts and, therefore, unless the facts cf a 
particular case are on all fours with tLose 
found in the present case, it cannot be 
regarded as an authority for its decision. 
I, therefore, hold that, apart from the 
highly technical provisions of O. XLVII, 
r. 1, Oivil Procedure Oode, the present 


‘case could very well be considered to 3ave 


been decided under the salutary provisions 

of s. 151 of the Civil Procedure Code. 
The next contention advanced was that 

Narayan not having been made a rarty 


(2) 103 Ind. Oas. 220; 23 N.L. R. 79; A. I. E. 1927 
Nag. 212 


ag. 212. 
(3) d Ind, Qas. 693; 24 N.L. R. 48; A. I. R. 1926 
ag. Lt, 
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to ths original proceedings which re- 
sulted in tha passing of the order sought 
to be reviewed, had no right to present 
the application for review under O, XLVI, 


'r. 1, Civil Procedure Code. It is admitted 


that the Company must be deemed to have 
been & party to the previous proceedings, 
because the Registrar, Joint Stock Oompa- 
nies, repressnted it, But under O. XXIX, : 
rr. land 2 read with s, 141, Civil Procedure 

Code, the Company could not be said to 

have been properly represented through 

the Registrar, Joint Stock Companies, 

because urder the said provisions the 

only persor who could legally put in 

appearance on its behalf would either be 

its Secreta-y or one of the Directors. It 

is nos deniad that Narayan was a Director 

of the Company and I, therefore, hold that, 

under the zircumstances, Narayan should 

be deemed -o have been “a person consider- 

ing himsel- aggrieved” within the mean- 

ing of O. XLVII, r. 1 so as to clothe him 

with a right to present an application . 
for zeviev. The learned District Judge 

has, in my opinion, stated the proposition 

too widely in para. 3 of his order 

when he teld that any person aggrieved 

though aot a party to the original 

proceedings, could apply for a review under 

O. XL VIL 1. 1. . 

The las; point pressed for the appellant 
was that shere was no “sufficient cause" 
within the meaning of these words in O. 
XLVII, r. 1, Civil Procedure. Code, for 
graniing ;he review. The present applica- 
tion of Narayan makes a distinct compla- 
int shat the learned Judge when grant- 
ing the appellant’s application did not 
at all corsider the question that the said 
application was long barred by time. 
Under themandatory provisions of s. 3 of the 
Limitation Act the Oourt was bound to 
notise this statutory bar of limitation and, 
therefore, in my opinion this was “a mistake 
or error apparent on the face of the record" 
within tbe meaning of these words in O. 
XLVII,r lsuffieient to justify the lower . 
Courtin granting the application for review 
and setting aside its previous wrong order. 
In view of the principle laid down in 
Kawdu x. Berar Ginning Co. Ltd. (1) it was 
clear tha; the original application of Sheikh 
Kawdu -dated he 16th November, 1925, 
was long barred by time. In British Equit- 
able Assurance Co. Lid, v. Rajaram (4) 


RS Hs “nd. Cas, 896; A, 1. R. 1928 Nag, 305; 14 
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it was held by Findlay, J. O., that if the 
Court omits to apply apposite law to a 
case a review could be entertained to 
rectify the mistake. It may, in passing, be 
noticed that the operation of &. 8 of the 
Limitation Act is specially saved by 
s. 29. ( even in regard to cases 
where under special or local lew a period 
of limitation different from that of the 
First Schedule is prescribed for any suit, 
appeal or application. 


For the reasons given above I uphold 
the order appealed against and dismiss 
this appeal with costs. Pleader's fee Rs, 


fifty. 
Jackson, A.J.C,—I agree. 


G. R. D. Appeal dzsmissed, 


" NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. Part 
First Orvin Appeau No. 65-B o? 1927. 
January 30, 1929. 

Present :—Mr. Macnair, A.J. C. 
NARAYAN AND oTHERS—DEFENDANTS— 
APPELLANTS 
versus 
KHIWARAJ AND aNOTHER—PLAINTIFF AND 
Derenpant No. 5—RgsPonDENTS. 

Interest—Rule of Damdupat, application of, to 
mortgage suits. 

In asuit upon a mortgage the rule of damdupat 
applies until the date is removed from tae domain 
of contract, that is, until the date fixed by the Court 
in the preliminary decree for sale, 


Appeal from the decree of the First Olass 


Sub-Judge Khamgaon, dated the 14th July, | 


1927,in Civil Suit No, 32 of 1925. 
Mr. G. V. Deshmukh, for the Appellants. 
Mr. M, R. Pathak, for the Respor dents. 


JUDGMENT.—It is unnecessary to 
deal at length with some, of the conten- 
tions raised in the memorandum o appeal. 
On the -first three grounds it wes urged 
that the defendants proved that defend- 
ant No. 1 was of vicious character and had 
incurred debts for immoral purposes. This 
‘ground was not strongly pressed and 
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clearly extremely strong grounds were 
necessary forinterfering with the finding 
of the Judge who heard the witnesses that 
they were unworthy of belief. Good rea-. 
sons were given for disbelieving these 
witnessee, 

The ground regarding rate of interest 
needs no consideration as the rule of 
damdupat prevents this consideration 
affecting the decree. The ground regarding 
Te-pay ment was not pressed. 


The Counsel for the respondents admits 
that the fourth ground must succeed. The 
tule of damdupat applies until the date is 
removed fromthe domain of contract, that 
is, until the date fixed by the Oourtin the 


` preliminary decree for sale. Interest should 


not have been added for the period between 


‘the institution of the suit and this date. 


The decree, then, should have been to the 
effect that the amount due to the plaintiff, 
on account of principal, interest and costs 
calculated upto the 14th of January, 1928, 
was Rs. 5,374 plus Rs. 634-15-8. That date 
has now passed and it is agreed that time 
should 5e extended to a date three months 
after this date, interest on the sum found 
due at 8 annas per cent. per mensem 
being added. Costs of this appeal will be 
borne as incurred. Therespondent agrees 
that it is useless to order that the defendant 
No. l,ifhe wishes to satisfy the mortgage, 
Should pay & larger sum and the decree 
n not contain any direction to this 
elect, ` 


A. Decree modified, 
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ALLAHABAD HIGH COURT. 
First Orvin APPEAL No. 87 or 1926. 
January 24, 1929. 

Present: —Mr. Justice Sulaiman and , 
Mr. Justice Kendall. 
DASAMI SAHU—DREFENPANT— 
. APPELLANT 
. versus 
PARAM SHAMESHWAR UMA 
BHAIRABESHWAR BAM LINGESHAR 
—Puaintire AND CHITTARANJAN 

MUKHARJI—DEFENDANT—RESPONDENCS. 

Religious endowments—Dedication—Proof of de- 
dication—Revocation—Adverse possession ^ agcinst 
idol. É 

The question whethera deed of dedication created 
a valid dedication or was only a nominal procsed- 
ing depends on whether there was a real interiion 
to dedicate, and the question whether there wis a 
real intention is a matter of inference from al the 
surrounding circumstances and subsequent conduct 
of the person dedicating, [p. 434, col. 2.j E 

If a valid dedication has once been comp=ted 
there would be no power left in the donor to revoke 
it, and no assertion on his part or subsequent con- 
duct contrary to such dedication would have the 
effect of nullifying it. [ibid.] 

Omission to apply for mutation of names by -iself 
does not necessarily show that a deed of dedic.tion 
was not acted upon. [p. 435, col. 1.] . 

Sri Thakurji Maharaj v. Sukhdeo Singh (1), Ram 
Dhan v. Prag Narain (2) and Jadu Nath Sinh v. 
Sita, Ramji (3), referred to. : 

Title by adverse possession can be acquired 
against an idol in respect of property dedicated iu 
its favour and the same principles apply wher the 
adverse possessionis exercised by a stranger cr the 
donor himself. [p. 436, col. 1.] f . 

Jagindra Nath Roy v. Hemanta Kumari Deb. (4), 
Chitar Mal v. Panchu Lal (5) and Damodar Das v. 
Lakhan Das (6), referred to. . f 

Where a person dedicated his house to his f.mily 
idol but subsequently revoked it and continu:d to 
exercise possession as an owner for a period o- over 
12 years: " 

Held, that he acquired title to the house by adverse 
possession in spite of the fact that the idol was also 
kept in the same house. [ibid.] - 

First appeal from a decree of the Subor- 
dinate Judge, Benares, dated the 2314 of 
December, 1925. 4 

Mr. Piari Lal Banerji, for the Appel- 
lant. 

Messrs. Kamla Kant Varma and Ambika 
Prasad, for the Respondents. 


JUDGMENT.—This is a defendant's 
appeal arising out ofa suit fora dec.ara- 
tion that the house in dispute was deb itter 
or trust property and was not alienzble. 
It originally belonged to the ancestcr of 
the defendant Ohittaranjan Mukharjt and 
wassold away at auction and purchased 
by a stranger in 1878. Later on it was 
transferred by the auction-purchase- to 
Chittaranjan’s father and has been hell by 
the family since then. The father of 
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Ohittaranjan died when the latter was a 
minor five years’ old. He was brought up 
by his unzle Niranjan Mukharji who was 
appointed a certificated guardian. About 
1902 Ohit;aranjan attained majority, but 
the management of his property, which 
consisted mainly of this house and some 
Government securities, remained in the 
hancs of his uncle Niranjan Mukharji. 
On the 2nd of June, 1908, a registered deed 
of release was executed by Chittaranjan in 
favour of his uncle Niranjan, stating that 
he had received all the accounts and receiv- 
ed back what was due to him. On the 
same day Chittaranjan executed a deed of 
endcwme rt dedicating the house in dispute 
in favourof three family idols and ap- 
pointing his own mother as the shebait 
of the said idols. The deed of dedication 
specifically mentioned that Ohittaranjan 
had ceased to be the owner of the property 
which hai passed to the idols, and that 
poss2esior had been transferred to his mother 
whowastLe shebait. It went onto provide, 
however, that the donor and his uncle and 
his heirs would have full power to see to it 
that the Caily worship of the said idols 
was performed duly and regularly with 
the income from the said house. It isan 
admitted fact that no application for change 
of names was made in the Municipal Board 
of Benares within the limits of which this 
house was situated, and it is also admitted 
that thers was no mutation of names in 
the revenue papers with regard to the land 
on which the house stood. The subsequent 
conduct cf Chittaranjan further shows that 
he was paying the Municipal taxes. : 
On the 7th of July, 1909, Ohittaranjan 
and his mother jointly executed a mort- 
gags-deed of this property. Chittaranjan 
described himself as the owner in posses- 
sior of the premises, and hia mother 
asserted shat she had a charge of mainten- 
ane» on -t. They purported to mortgage 
the property in their own right as well as 
the shebcits if the idols; and the purpose 
for whick the money was required was to 
carry out repairs of the house and to pay 
off the debts which had been contracted for 
carrying >n the worship of theidols. The 
deed of dedication was shown to the mort- 
gag»e. ël 
On the 7th of March, 1910, both Ohittaran- 
jan and his mother executed a deed of 
revocation, stating that Ohittaranjan had 
been in proprietary possession and in 
enjoyment of the property always, and that 
it was owing to a deception practised upon 
him by hcs uncle that he had been made to 
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execute the document ofthe 2nd of June, necessity, the defendant had not established 


1908, which was not enforcible, and he 
accordingly cancelled and nullified it by 
this deed of revocation, and thai to this 
revocation "his mother who had -been ap- 
pointed shebait under the deed hed agreed 
to and affixed her signature. It is stated 
by one witness that registered notices 
announcing the revocation were circulated 
and one of them was sent to Niranjan 
Mukharji and in 1911 Ohittaranjan applied 
for and obtained permission for putting up 
a scaffolding. ` 

On the 13th of May, 1914, Chittaranjan 
made a second mortgage of this property 
in favour of Shiam Sunder. Neither the 
previous mortgage-deed nor the deed of 
endowment nor the deed of revocation was 
expressly mentioned in this document, 
But care was taken to make the mortgagor 
liable in case such prior incumbrances were 
_ discovered. Shiam Sunder instituted a 
suit on the basis of this mortgage-dsed and 
obtained a decree in March, 1922, This 
decree. was put in execution and the pro- 
perty was proclaimed to be sold on the 20th 
of April, 1923. Three days before the date 
fixed for the sale,a mortgage in favour of 
the appellant was executed by Chittaranjan, 
vizą on the 17th of April, 1923. Under 
this document Ohittaranjan received Rs. 165 
at the time of registration, and the rest of 
the amount was left in the hands of the 
mortgagee for payment of the prior mort- 
gagee, who was described as acreditor on 
the strength of ahand note as well as the 
decretal amount. 


The plaintiff wanted to avoid this last 
mortgage-deed ,by the declaration that the 
property was not transferable. The con- 
testing defendant pleaded that there had been 
no valid dedication, that the said deed of 
endowment had beenexecuted under undue 
influence and: misrepresentation and 
that it was never acted upon or given effect 
to. There was a further plea thas it had 
been duly revoked, and in any case there 
bad been adverse possession for more than 
12 years against the idols. Lastly it was 
pleaded that the amount of the mortgage 
money had been taken for purposes of legal 
necessity and was binding on the trust 
property. e 

The learned Subordinate Judge has 
decreed the claim, holding that there wag 
a valid dedication which could not have 
peen revoked, and that there was xc limita- 
tion.- He has further held that although the 
«gov nt borrowed might Lave been for legal 


^ 


that he had paid thesaid amount. 

The plea of misrepresentation or undue 
irfl:enee alleged to have been exercised 
by Niranjan on Ohittaranjan has not been 
pressed 5efore us. We must, therefore, take 
it that the deed of endowment was duly 
executed and registered by Chittaranjan on 
the 2nd of June, 1908. 


The cuestion whether it created a valid 
dedication depends on whether there was a 
real intention to dedicate the property and 
the ded:cation was completed. No doubt 
there may be circumstances under which 
the mere execution and registration of a deed 
of endowment may not amount to a complete 
dedieaticn and the proceeding may be 
merely a nominal one. On the other 
hand, it isalso clear that ifa valid dedica- 
tion has once been completed there would 
be no power left in the donor to revoke it, 
and no assertion on his part or subsequent 
conduct contrary to such dedication would 
have the effect of nullifying it. Not only 
the language of the document but the 
surrounding circumstances as well as 
subsequent conduct may be taken into 
consideration when finding whether there 
was a real intention to dedicate the pro- 
perty. The learned Advocate for the ap- 
pellant has strongly relied on the circum- 
stance that no mutation took place on 
the strength of this dedication, and that no 
attempt Las been made to produce accounts 
which would show that the whole of the 
income of the house was spent for the 
purposes of the endowment. He hasstrong- 
ly relied on the Full Bench case of this 
Court in Sri Thakurji Maharaj v. Sukhdeo 
Singh (1). The principle underlying that 
decision aas been followed subsequently 
by two of the learned Judges in Ram Dhan 
v. Prag Narain (2). But the question whe- 
ther ther3 was a real intention to dedicate 
the proparty isa matter of inference from 
the variocvscircumstancesand by no means an 
abstract cuestion of law. We may point out 
that in the case of Jadu Nath Singh v. Sita 
Ramji (3; there had also been a dedication 
not followed by mutation of names and 
there was a non-production of accounts 
showing that the wagf had beén acted upon, 


(1) 58 Ind. Cas. 583; 18 A. L. J. 390; 2 U. P. L. R, 
(AJ) 91; 42 A. 395 (F. B.). 

(2) 62 Ind. Cas, 862; 19 A. L. J. 447; 43 A. 503; 3 U. ` 
P. L. R. (A.) 161. 

(3) 42 Inc. Cas, 225; 39 A. 553; 210. W.N. 953; 

2 M.L. T. 52; 200. Q. 200; 19 Bom. L. R. 687; (1917) 

M. W. N. 603; 26 C. L. J. 309; 4 O. L, J. 586; 44 I A, 
187 (P. O.). 


a 
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Novertheless, in that case their Lordsh-ps 
of the Privy Oouncil upheld the dedira- 
tion. . In the case before us the omission to 
apply for mutation of namés can be vX- 
plained -to some extent by the cireumstarce 
that this was a house property. situated 
in the city of Benares, as regards which tha 
mutation of names may not be of the same 
importance as that with regard to 
zemindari property. In any case this 
omission by itself does not necessarily 
show thatthe deed was not acted upon. 
The oral ‘evidence does indicate that she 
mother of Ohittaranjan who had been ap- 
pointed shebait actually lived in this ho3se 


and the worship of thé idols had been car- ` 


ried onasithad besn done bafore. 

. Wecome next to the ` mortgage-deed of, 
1903. ‘The phraseology of this document 
is very curious and in some respects it is 
contradictory. Bat it isquite clear ta us 
that this is the result of an anxiety ia the 
mind of the mortgages to take the mort- 
gage from both vhittaranjan and his 
mother in both their capacities of owaers 
and trustees. It is on account of this 
double capacity that the document . has 
been carefully worded.. There isno sugzes- 
tion that the deed of dedication wasa nu. lity 
or that it has bean cancelled. On the cher 
hand it is recited that it was one of the 


documents-:which was shown to` the mort- 
is also 
the re-- 


gageo. The amount - borrowed 
pairs ofthe houseand to pay. off debts in- 
curred for carrying on the worship of the 
idols.. -These were purposes of the trust. 
Both Chittaranjan and his mother are de- 
scribad as shebaits. Although there are 
recitals to the effect that one ` is the ovner 
in possession and the other had a charge of 
maintenance on the premises, we are not 
satisfied that there was any clear assection 
in this document thatthe deed of eniow- 
mont had-besn a nullity from the very 
beginning or that it had been revoked. 
From these circumstances the Court 
below. has inferred that-there -had baena 
real intention to -dedicate the property. 


-We find ourselves unable to diifer from ~ 


that view. We must, therefora, hold that 


the -deed of 1908 wasnoi a nullity frcm its... 
“ gumstacces of this case there could have 


very inception. 


The next question toconsider is whether 


adverse possession for more than 12 years 
has putan end to this endowment. Under 
the deed possession was to pass from Obit- 
taranjan to his mother, who was entitled to 
live in the house or lət: it out on rent as. 


the shabait of the idols, and was to 3pend- 
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the income on the worship of those idols.. 
We have already pointed out that no muta- 
tion of names followed, and the payment of 
the Municipal taxes continued to be made 
by Chittaranjan himself. In 1910 Ohit- 
taranjan and his mother both joined in 
executing zhe deed of revocation by which 
it was made clear that the executants had 
agreed that the endowment had ceased to. 
be effective. That eed further recited . 
that Ohitsaranjan had himself been in pro- 
prietary possession and in enjoyment of 
the property. From that moment, there- 
fore, the character of the possession of 
Ohitiaranjan over the house must bs desm- |, 
ed to haze been adverse as against the 


idols, of whom his mother was the shebait. ; 


It was aftar this that Ohittaranjan applied 
to the Manicipal Board as owner of the 
house for permission to make additions, - 
and he did put up a scaffolding presumably . 
at his ovn expense. There is nothing to. 
show that he surrendered possession to 
his mothar in. her capacity as the shebait 
of the idols after the revocation. On the 
other hard, even if she occasionally lived 
in the house she might well live in it be- 
cause of her relationship with Ohittaran- | 
jan.’ For over 12 years this state of things | 
continued, and there was no assertion made. 
on behal? of Niranjan or his heirs to inter- 
vene, orto seo that the names of the idols 
were duly entered either in the Municipal 
or the revenue papers. In 1914 there was 
a furthe> mortgage created by Ohittaran- 
jan on this property in assertion -of his 
own proprietary interest. This also was 
a registsred document. Decree, was ob- 
tained oa the basis of this document, and 
the proparty was put up for sale at a public 
auction, The present defendant advanced 
his money more than 12 years after the 
deed of revocation had been executed, and 
even if be had got the registration registers 
searched-for 12 years he might not have , 
discoverad the earlier document, In any 
ease the revocation itself had stood for 
mare than 12 years and the possession of 
Ohittaranjan over the house has remained 
for allthat period without doubt. 

The laarned Advocate for the respond: 
eni has argued before us that in the cir- 


besn nc &dverse possession at all. The 
view of the Court below that there could 
nct be any adverse possession because the 
idols thamselves remained in the house can: 
not for a moment bs accepted, As a mat- 
ter of fact there can be adverse posses. 
sion, not-- only as against the idols 
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but over ‘the idols themselves. That 
adverse possession can be acquired 
against idola in respect of property 
dedicated in their favour is fully clear 
from several cases decided by their Lord- 
ships of the Privy Council. : We may refer 
to Jagindra Nath Roy v. Hemania Kumari 
Debi (4) which was followed by this Court 
in the case of Chitar Mal v. Panchu Lal (5). 
We may also refer to the case of Damodar 
Das v. Lakhan Das (6) In our opinion 
the same principle applies whether the ad- 
verse possession is exercised by a total 
stranger or by the donor himself. So lop 
as such possession is exercised to the 
ouster and knowledge of Ohiitaranjan's 
mother, who alone can hold the property on 
behalf of the idols, it would mature into title 
after the lapse of the prescribed period, 
The learned Advocate for the respondent 
has drawn our attention to the clause in 
the deed of dedication authorising Chit- 
tàranjan tosee to the proper carrying on 
of the worship. That conferred on him 
a right of intervention but it in no way 
amounted toa vesting of the trust proper- 
ty in him nor did it constitute him a trustee. 
There was, therefore, no bar to his exer- 
cising adverse possession or acquiring 
title by adverse possession over this proper- 
iy. , 
Twe accordingly allow this appeal and 
setting aside the decree of the Ocurt 
below dismiss the plaintiff's suis with 
costa. 4 ; 
A. Appeal allowed. 
(4) 31 I. A. 203; 32 C. 129; 8 O.W. N. 809; 6 
(eos R. 765; 1 A. L. J. 585; 8 Sar. P. C.J, 698 
(5) 93 Ind. Cas. 052; 24 A. L. J. 391; 48 A. 348; A. 
R. 1926 All. 392. 
(6) 7 Ind. Cas. 240; 37 O. 885; 14 C. W, N. 889; 12 
k. J. 110; (1910) M. W. N. 3037 A. L. J. 791; à M. 


145; 20 M. L., J. 624; 12 Bom. L.R. 622; 87 1, 


I. 
o. 
L. 
A. 147 (P. ©). 


ALLAHABAD HIGH COURT. 

"BsEcowD Civin Appear No, 195 or 1926, 
January 8, 1929. 
Present:—Mr. Justice Ashyorth and 
iMr. Justice King. 
: MADAN LAL AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus 
Thakur GAJENDRAPAL SINGH— 
Drrenpant— RESPONDENT. 

Civit Procedure Code (Act V of 1908, s. 11, 
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0. XLI, rr 4, 88—Appellate Court—Power to pass- 
decree M person mot party to appenl--Second 
appeal against persons not parties to first appeal— 
Hindu Lav—Alienation—Transfer by co-parcener— 
Transferee's right to impugn alienation by manager 
—Mortgage—Prior and. puisne mortgages CO ne 
decree for sale subject to prior mortgage—Hstoppe 
against contesting validity of prior mortgage, limits 
of—Compranise decree—Res judicata, 

Under OG. XE, r. 33, Civil Procedure Code, an 
Appellate Court may pass a decree in favour of s 
party to thə suit who is not a party to the appea 
either as appellant or respondent, but it has no 
power to piss a decree against a party to the sui 
who is not a party to the appeal. [p. 437, col. 2.] 

Rukia v. dewa Lal (1), doubted. . 

Where ar Appellate Court passes a decree in 
favour of a party to the suit who is not a party 
to the appeal, a second appeal may be pee 
against the party in whose favour the decree has 
been passed even though he was not a party to the 
first appeal. [p.438, col. 1.] ; ] hm 

There car be only one decree in a guit. existing 
at any one time, and a trial Court's decree 
after an appeal is replaced by the decree of the 
Appellate Oourt whether the Appellate Court's 
judgment resulted in a totally different decree or 
only ina decree having the effect of modifying the 
trial Court's decree. [ibid] | 

Nannu Prasad y, Nazim Husian (2), referred to. 

A transferze of any property or interest in pro- 
perty from 2co-parcenary body acquires along - with 
that property or interest the right of the eo- 
parcenary body to call in question a previous 
alienation made by the manager of the family, 
otherwise than for legal necessity, for the purpose 
of protecting or aoe the property or interest 
acquired, [p. 141, col. 2. 

This one cannot b. used by mortgagee to 
resist a suitfor redemption by a subsequent alienee 
of the equitr of redemption. Nor can it be used 
by the transferee of a mere equity of redemption 
under a volintary deed of transfer. [ibid] 


A purchaser, however, ata Court sale in execu- 
tion of a dezree for sale of property subject toa 
mortgage car use the power to impugn the mort- 


. gage unless the validity ofthe mortgage has been 


decided by the Oourt as against the mortgagor, t.e., 
the co-parcenery body. [ibid.] 

The power of avoidance in the hands of the 
tranaferes carnot be greater than that which would 
have been exercised by the co-parcenary body at 
the moment immediately preceding the transfer. 
Hence if the co-parcenary body at that moment were 
a father and sons and the manager the father, the 
transferee would be bound by the sons’ obligation 
to pay a fathers antecedent debt and if 
the co-parcemers had affirmed the previous aliena- 
tion, the trarsferee would be bound by the un- 
rebuttable prssumption that the alienation was for 
legal necessity. [ibid. : 

po petes M der NA Khan v. Mithw Lal (8), 
Sarju Prasad Rout v. Mangal Singh (7) and Raj 


-Ballaw Prascd v. Dalip Narain Singh (8), fol- 


lowed. . 
Nasir-ud-dir. v. Ahmad Husain (10), referred to. 
Jagesor Pande v. Deo Dat Pande (6) and Durga 
Prasad v. Bhazan (11), distinguished. 


A compromise filed in a suit is intended, in the 
absence of anything expressed to the contrary, to 
be for the purpose only of affecting the decree in 
the suit and noz-for any ulterior purpose, [p. 442, col. 
2.] 
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An admission by 8 mortgagee in a compromise 
decree on his mortgage that the property may be 
sold subject to another mortgage, does not by 
itsalf estop the mortgagee or the purchaser under 
his decree from disputing the validity of the prior 
mortgige. [ibid.] ; 

A compromise decree cannot be taken to decide 
every point that ought to have been pleaded, as a 
decree on the merits must. [p. 443, col. 1.3 

of the 


Second appeal from a decree 
District Judge, Bulandshahr, dated the 
16th of December, 1925, reversing thatef 
the Subordinate Judge, Bulandshahr, dated 
the 19th of September, 1924. 

Messrs. Iqbal Ahmad and Shiva Prasad 
Sinha, for the Appellant. 

Messrs. U. S. Bajpai, P. L. Banerji and 
S.N. Seth, for the Respondent. 


JUDGMENT.—This appeal is by the 
plaintiffs. It arises out ofasuit for sale 
of property mortgaged under &mortgage- 
deed dated 3rd of May, 1912, executed by 
one Ganeshi Lal, defendant No, l,in favour 
of Paras Ram father of the plaintiffs-appel- 
lants for Rs. 900. There are three sets of 
defendants, namely, Ganeshi Lal defendant 
No. 1 first party, hissons, defeudants Nos. 2 to 

` 5, second party, and defendants Nos. 6 to 13, 

subsequent transferees of the mortgaged pro- 
perty, third party. The respondent, 
Gajendrapal Singh is one of the subsequent 
transferees. He wastheonly defendant to 
contest the suit. He did so on the ground 
that the mortgage by Ganeshi Lal in favour 
of the plaintiffs was invalid for want of 
consideration and also of legal necessity. 
The trial Court rejected this defence and 
decreed the suit in favour of the plaintiffs- 
appellants. Gajendrapal Singh respondent 
appealed. The District Judge of Buland- 
shahr came to a finding that the actual 
consideration paid for the mortgage was 
Rs, 550 but that even for thissum there 
was no legal necessity. Accordingly he 
allowed the appeal and set aside the decree 
of the trial Court. He set aside that deeree 
not only as against Gajeadrapal Singh the 
appellant but as against all the defendants, 
that is to say as against the rest of the 
defendants who had not contested the 
suit. 

The plaintiffs, i. e., the first mortgagees, 
have filed this second appeal to the High 
Court, asking for the restoration of the trial 
Court's decree as against all the defendants. 
But they have impleaded only Gajendrapal 
Singh outof the defendants. This respon- 
dent has raised as a preliminary objection to 
the appeal, the contention that this is not 
permissible. The decree of the lower 
Appellate Court is a decree against all the 
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transferees. Indeed a decree in favour of 
the plaintifis must inevitably be adecree 
against a l or none of the co-transferees. 

In reply -to this objection Counsel for the 
appellants invokes O. XLI, r. 33, which 
enacts that an Appellate Court shall have 
power tc pass any decree which ought to 
have beer passed, and that this power may 
be exercised ‘in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection". Now it is 
obvious that this provision will not assist 
the appallants unless it is construed to 
mean that the Appellate Court can pass a 
decree against a person who has not been 
made s respondent. On behalf of the 
respondsnt it is contended that the word 
"parties" in the rule must be construed 
to mean “parties to fhe appeal" and that 
nc decree can be passed either for or 
against & person who although a party to 
the suit is not a party to the appeal. There 
is no doubt the authority of Rukia v. Mewa 
Lal (1) recently decided by a two-Judge 
Baneh of this Court and reported in 26 A. L. 
J. 1139 for holding that the word “parties” 
in O. XLI, 1. 33 “was not intended to 
connote persons other than those who had 
baen arrayed as appellants or respondents : 
in the sppeal". It it were necessary to hold 
thus, for the disposal of the present objec- 
tion, we should have much hesitation in 
following this decision, or holding that it 
was rizhtly decided. The rule, in our 
opinion, clearly allows a decree in favour of 
a plaintiff who has not appealed. Other- . 
wise we should have found in the rule in 
the place of the words “all or any of the 
raspondents or parties" the words “all or 
eny of the appellants or respondents": 
Order XLI, r. 4 permits a decree in favour 
of a plaintiff who has not appealed against 
& respondent, where another plaintiff has 
appealed on a ground common to both 
plaint-ffs, and there can be no reason for 
not allowing a decree in favour of a plaintiff 
"ho has not appealed when the decree is 
one rot asked for but one that ought to 
have been passed. But the question that 
arises is whether a decree can be passed 
against a person who is no party to the 
appeal, Rule 33 states that the Appellate 
Courtshall have power to pass any decree, 
whick ought to have been passed, and this 
is wide enodgh to allow a decree against a 
party to the suit who is nota party to the 
appesl. But the rule by using the expres- 

(1) I11 Ind. Cas. 751; 26 A; L. J. 1189; A. I. R. 1928 
All, 746." — 
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sion "in favour of all or any of the respon- 


dents or parties" seems to imply that the 
rule shall not be used to the prejudiceof & 
person who is not a party to the appeal. 
This is consonant with equity. A person 
who has been heard in the appeal cannot 
object to a decree in favour of a person, 
' merely because that person is not a party 
‘to the appeal, whereas it would appear 
inequitable to pass a decree against a party 
who has no chance of being heard in the 
appeal, It has been argued for ths appel- 
lants that the lower Appellate Court's 
deeree was only in favour of Gajendrapal 
Singh, and consequently the present appel- 
lants could only appeal against bim. This 
is to repeat 8 fallacy pointed out in a 
recent decision of a two Judge Eench of 
this Oourt of which oneof us sat, namely, 
Nannu Prasad v. Nazim Husain (2). It 
was there pointed out that there can be 
only one decree in a suit existing at any 
one time, and that a trial Court's decree 
after an appeal was replaced by the decree 
ofthe Appellate Court whether the Appel- 
late Court’s judgment resulted in a totally 
‘different decree or only in a decreas having 
the effect of modifying the trial Oourt’s 
decree. In the present case the effec: of the 
lower Appellate Court’s judgment was to 
bring into existence .a decree in favour of 
all the transferees and not only in favour 
of Gajendrapal Singh. It was, therefore, 
necessary for the appellants to meke all 
the transferees-respondents in order to get 


set aside the decree of thelower Appellate 


Oourt. Not having done 80, they cannot be 
allowed to ask us to pass a decree against 
not only Gajendrapal Singh but also azainst 
the other transferees. 


This objection then appears to us to be 
fatal to this appeal as brought. But 
Counsel for the appellants has askec us to 
allow him to add the names of the other 
transferees-defendants as respondents if we 
hold that it is necessary to do so. The 
question of the propriety of our doing so 
will not arise, if we hold that the appeal 
should be dismissed on its merits, and 
‘consequently we proceed to consider the 
grounds taken in the memorandum cf the 
appeal. Four grounds are set out. The 

- fourth maintaining that the sons of Gaaeshi 
Lal were undera pious obligation to pay 
the debt in dispute has not been prsssed 
and clearly had no chance ‘of success on 
the findings of fact of the lower Appellate 


(2) 113 Ind. Cas, 93; 26 A. L.J, 258; A. I. R 19 
274; 50 A, 517, iue 1928 
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Court. “he first plea, namely that the 
District Judge was net entitled to reverse 
the trial Oourt’s decree as against these 
defendants who did not appeal to him is 
clearly unsustainable in view of the provi- 
sion of .D. XLI, r.4 ofthe Civil Procedure 
Code which authorises an Appellate Court, 
in a cas» like this, to reverse, in favour 
of all ths defendants toa suit, a decree of. 
the trial Oourt against them. The two 
remaining pleas respectively are (1) that it 
was not open to thetransfereestoimpugnthe 
mortgage in suit, on the ground of its being 
executed by a manager of the family other- 
wise than for legal necessity, the conten- 
tion being that the right of avoidance is 
restricted tothe co-parceners and cannot 
be passed on to their transferees, and 
(2) that in view of the fact that 
in a previous suit when the respondent 
Gajendrapal Singh and his co-transferees 
were suing on a second mortgage they 
had entered into a compromise with the 
appellants, as first mortgagees, that the 
property should besold in pursuance of 
the second mortgage but subject to the 
first mortgage, it was not open to Gajendra- 
pal Singh, etc., to impugn the validity of 
the first mortgage, Although these pleas 


.are taken in the memorandum of appeal 


in theinverse order, we find it convenient 
te discussthem inthis order, since for the 
decision of the latter plea, we shall require 
to invek3 certain legal conclusions 
arrived at in our discussion of ithe 
former. 

The argument is that the right of 
co- parceners (in this case the sons) to, avoid 
a transfer made by the managing member 
of thefamily (in this case the father) on 
the ground that it was made without legal 
necessity is a right restricted to the 
co-parceners which cannot be assigned by 
them to other persons and which does not 
pass along with the interest of the co-parce- 


_ners when shat interest passes to strangers 


either by vcluntary sale or by a sale by the 
Court in execution of a decree. There 
was acertain amountof argument as to 
whether a transfer bya manager otherwise 
than for legal necessity was void or merely 
voidable, but it was agreed that it was 
now to be teken as settled law that it is 
only voidable, There is such a weight of 
authority in favour of this that it does not 
appear to us to be necessary to cite any 
decision. The question, however, is 
whether such -a transfer is liable to be 
avoided meraly by the sons or co-parceners 
or whether it may be avoided by transferees 
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of the interest in the property of the co- 
parceners, A Full Bench of this Court 
[Muhammad Muzamilullah Khan v. Mithu 
Lal (3)]in 1911 decided with no uncertain 
voice in favour ‘of the transfer being 
voidable by transferees of the co-parceners’ 
interest, The head-note in the Indian 
Law Reports is not accurate and that in 
the . Allahabad Law Journal Kepori is 
insufficient. In that case the head of a 
joint Hindu family had mortgaged pro- 
perty belonging to the joint family, but 
neither for legal necessity nor to pay an 
antecedent debt. Subsequently the mort- 
gagor sold the property toa third person 
who remained in possession for more than 
12 years, Richard, O. J., held that the 
transferee of the property by the sub- 
sequent transfer having acquired title 
against the co-parcenary body by 12 years’ 
adverse. possession must be deemed a 
transferee of the co-parcenary body and 
held that such transferee could avoid the 


mortgage. Banerji, J., held that the fact ` 


oféthe eo-parceners having aliowed the 
transferee under the subsequeni transfer 
to remain in possession raised a presump- 
tion that the sale to him was for family 
necessity and with the assent of the other 
members. %Ohamier, J. held that 
although their Lordships of the Privy 
Council in the case of Balgobind Das v. 
Narain : Lal (4) had by their language 
suggested that the mortgage was voidable 
and not absolutely void, yet until there 
was & définite pronouncement cn the point 
by the Privy Council he was bound by a 
Full Bench decision of this Court [Chandra- 
deo Singh v. Mata Prasad (5)| tohold that the 
transfer was absolutely void and not merely 
voidable. Consequently he held that the 
question did not arise whether, if it was 
voidable, it was voidableonly by ike co-parce- 
ners themeelves and not by theirtransferees, 
He added, however, as an obiter dictum that 
assuming that a transferee of the co- 
parcenary body could  qvestion an 
assignment by the manager, a transferee 
in possession could only doso “if a trial 
of its validity was necessary for his pro- 
tection against the claim of another 
person”. The context clearly showed 
that by the words “for his protection” he 
meant for “the protection of his particular 
possessory interest.” -The condition laid 


(3) 11 Ind. Cas. 220; 33 A. 783; 8 A. L. J. 901. 
(i), 15 A. 339; 20 I.A. 116; 6 Gar P. C. J. 313 


(5) Í Ind. Cas. 479; 31 A. 176; € A. L. J. 263 
(FB). E 
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down in shis obiter dictum appears to us 
sound bat not to go far enough. We 
think that the transferee can use the power 
of avoidance not merely for the pro- 
tection ofthe particular right or interest 
transferred to him but also for the defini- 
tion of that interest, when there can exist 
a doubtes tothe quantum or natureof tlie 
interest acquired by him. 

It isclear then that the majority of the 
Full Benzh in that case held that transfer 
by a manager otherwise than for legal 
necessity could be avoided by the trans- 
ferees of the co-parceners, and it was held 
by one J 1dge, namely, Richards, O. J., that 
it was voidable even by persons who had 
accuired the title of the co-parceners 
merely by adverse possession. The case 
of Jagescr Pande v. Deo Dat Pande (6) has 
been cited but does not appear to us 
relavant. In that case it was held that 
wkere a certain person had, as manager 
of the femily consisting of himself and his 
son, male a deed of gift in favour of his 
widow, zhe reversioners couldinot call in 
question the deed of gift, as the only 
persons who could do so would be the co- 
perceners, and the reversioners had not 
yet acquired the co-parcenary interest. 
The decision has probably been cited, . 
because it contains the passage “there is 
ample authority for the view that an 
alienation by the manager of a joint Hindu 
femily without necessity is not absolutely 
void. It is voidable at the instanceof theper- 
sons whoseinterests are affected by it, namely 
the co-Darceners in the property". But the 
contex{ leftit open whether by the expres- 
sion “the co-parceners in the property” the 
Judges included.or excluded the transferees 
ofthe co parceners, It. was immaterial to 
decide this question for the purposes of 
that case. The next case cited is Sarju 
Prasac Rout v. Mangal Singh (7). It was 
there held that a nextreversioner could 
challenge a mortgage executed by a father 
ts manager of a joint Hindu family consist- 
ing cf himself and his son and could 
challeage a decree obtained through fraud 
or collusion against the mortgagor's 
widow. The use of the term in the judg- 
ment ‘nextreversioner’’ seems to suggest 
zhat the widow was alive. If so, this 
decision was in direct conflict with Jagesor 
Pande v. Deo Dat Pande (6) just noticed. 
This decisiof is at any rate authority for 
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holding that the reversioners who zome into 
property on the death of a widow are 
entitled to challenge a transfer made by 
the manager of the family whore rights 
they inherit, Reliance ig placed on the 
Full Bench decision of Muhammad 
MazamilullahKhanv. Mithu Lal (3, referred 
to above. 

The last mentioned Bench decision was 
again followed more recently by a two- 
Judge Bench of this Court on which one 
of ussat, namely, Raj Ballaw P-asad v. 
Dalip Narain Singh (8) where it vas held 
that a transferee of the whole interest in 
joint family property, by an execution 
sale under a money decree, is entitled to 
contest the validity of a transfer 
made by one of the members of the family 
on the ground of want of legal necessity. 
In Subbe Goundan v. Krishnamacheri (9) it 
was held that a sale by a father of 
managing member of a joint family for 
alleged necessity will be good till avoided, 
asitis open to the other co-parceners to 
affirm the transaction. This decision is 
only of importance in the present connec- 


tion, owing to the fact that it states that 


the co-parceners may affirm the transaction . 


which we take to mean that an affirmation 
` by the co-parceners raises an unrebattable 
presumption that the alienation vas for 
necessity, and we agree with the proposition 
in this sense. 

There remains the only decision by the 
Privy Council bearing on the point which 
we can discover. This is the case of 
Nasir-ud-din v. Ahmad Husain (10); In 
that ease a Hindu father as head of a 
joint family contracted to sell cartain 
property to the plaintiffs but subsequently 
sold it to one set of the defendants in 
breach of his earlier contract. A suis for 
specific performance was brought by the 
plaintiffs against ‘the father and the 
subsequent purchasers. The subsequent 
purchasers pleaded that the contra2t in 
favour of the plaintiffs was an improvident 
one, thatis to say wasa contract to gell 
for an insufficient sum. It was accepted 
that theco-parceners could have avoided the 
‘contract on this ground, A two-Judge 
Bench of the Allahabad High Oourt had 
held that the subsequent purchasers ag 
being only transferees of the co-parceners 

(8) 97 Ind. Oas. 344; A.T. R.1926 An, 718, ° 


(9) 68 Ind. Cas. 869; 45 M, 449: S09. L T. 917. 
M. L. J. 372: 15 L, W. 537: | JN. 989. 4 
t Mi 19. W. 537; (1922) M. W. N. 969; 4. 1 
(10) 97 Ind. Cas. 543; 25 A. L. J. 20: A. LR 

P. 0.109; 3 O. W.N. 731; (1996) M. '"W. N. ES 
M. L. T. 3; 31 0, W, N. 538 (P, €). ek oc. 
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could not call in question the validity of 
the contract. Their Lordships stated that 
they “‘aranot satisfied that the J udges in 

the Appellate Court were right upon this; 

but they did not feel it necessary to pro- 

nounce upon this point". They decided 

the caseon the ground that the contract 

sufficient price. We 

cannot bat regard the remarks by their Lord 

ships in this caseas at least showing that at 

the time ihey werenot disposed to accept the 

proposition that a transferee of co-parceners 

could not avoid a sale by the manager 

otherwise than for legal necessity. As the 

point was not determined, it is no authority 

for holdirg the contrary, but it does justify 

the argument that at any ratein that case 

their Lordships, though asked to accept the 

view that the transferees could not avoid, 

refused to do so. 

There remains a decision of a two-Jud ge 
Bench of, this Court which has been stron g- 
ly relied upon by the appellants in support 
of theirccntention that the transferees of 
the co-parceners cannot exercise the right of 
avoidance. It is Durga Prasad v. Bhajan 
(11) decided by Pramada Oharan Banerji, J., 
and Wallzch, J. An examination, , how- 
ever, of this decision shows thatit inno 
way helps ihe appellants and has no bear- 
ing on the present question. In that cage 
the father of a joint Hindu family with two 
sons mortgaged some of the joint family 
property, Subsequently a later managing 
memberof the family, asik existed at a 
later date,sold the mortgaged property, and 
the purchasers of it brought a suit for re- 
demption of the mortgage. The suit was 
resisted by she mortgagee on the ground 
that the later sale of the property was not 
for legal neeessity, and.it was held that this 
plea was notopen to the mortgagee. Now 
itis obvious that what the mortgagee 
acquired at the time of the mortgage was 
only the rignts of a mortgagee, and that- he 
could not thereby acquire the interest of 
the oo-parcezers tc avoid a subsequent sale, 
The mortgagee was, therefore, never the 
successor-in-interest of the co-parceners in 
respect of th» right toavoid. The decision 
would appearto be correct and consistent 
with the view expressed by Chamier, J sin 


the obiter dictum in the case of 
Muhammad Mazamilullah Khan v. Mithu 
Lai (3) discussed above. For the 
Ţ- mortgagee was attempting to use 


avoidance of the later transfer for the pur- 
pose of resist:ng redemption of his mort- 


(11) 58 Ind. Oas. 487; 42 A. 50; 17 A. L, J. 947; 2 U, 
P. L. R. (A.) 406. eds 
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gage and not merely for the protection or 
definition of his mortgage. Atany rate tais 
deeision is no authority for anything more 
than that itis not everybody whose interest 
it might be to get a transfer effected by a 


‘manager declared invalid who can ctkal- 


lenge that transfer but only persons vho 
have acquired property from the co-parce- 
ners carrying with it aright of avcid- 
ance. 

It is, therefore, clear that there is a con- 
sensus of authority that a transfereeof the 
interest of the co-parceners may call in 
question a transfer made by the maneger 
even after the co-parceners themselves Fave 
ceased to have any interest in the properiy. 
Apart from this, there is a considerasion 
which appears to us decisive for holcing 
that this isso. Ifthe transferees of the 
co-parceners could not exercise the po-vers 


-of the co-parceners to avoid a transfer, “hen 


this fact would operate adversely to tho co- 
parceners in disposing of their interes; in 
the property, This being so,the improper 
sale by a manager otherwise than for gal 
necessity would operate to the disadrant- 
ageof the co-parceners unless they, pre- 
vious tothe alienation of their interest, 
took stepsto avoid the transfer by the 
manager. It does not appear equitable that 
the unlawful action of the manager should 
put theco-parceners to this trouble and 
expense. Wetakeit as settled law thet the 
co-parceners can avoid an improper t-ans- 
fer by the manager otherwise than by 
bringing a suit. They can merely rəfuse 
to be bound by it. The only ground that 
appears to us toexist for refusing tc the 
transferees of the co-parceners the right to 
avoid is that in eases where the co parce- 
ners sell property previously mortgaged by 
the manager or subject to that morgage 
it would seem inequitable thatthe rans- 
ferees having paid a smaller price for the 
property by reason of the existence of the 
mortgage should be able to den” the 
validity of the mortgage. This result how- 
ever, is avoided by holding, as suggested 
above, that a transferee from a co-parcenary 
body can only invoke a power to avoid a 
previous alienation by a manager when it 
is necessary for the protection or definition 
of the property or right acquired bz his 
transfer. In the case of a voluntary trans- 
fer by deed the co-parceners define tke pro- 
perty or right transferred; there is 30 oc- 
casion for further definition; and the trans- 


feree is bound by the definition of the co- 


parcenere. 
- We would summarize our view oi the 
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law as basad on the above decisions on this 
suoject as follows. A’ transferee of any 
property or interestin property from a co- 
pareengry body aequires along with that 
property orinterest the right of the co- 
parcenary vody tocall in question a pre- 
vious alienation made by the manager of 
the family. otherwise than for legal neces- 
sity, for ths purpose of protecting or defin- 
ing the prcpertylor interest. acquired Certain 
results follow from this definition. Such 
transferee cannot call in question a sub- 
sequent alienation since at the time of the 
acquisition to which the right attaches, 
there was 2x hypothesi noalienation to avoid, 
The powe? cannot be used by a mortgagee 
to resist a suit for redemption by a subse- 
quent alienee of the equity of. redemption 
sines this would be using it fora purpose 
beyond protection of the  mortgagee's 
interest. Nor can it be used by the trans- 
fere» of a mere equity of redemption under 
a vclunta:zy deed of transfers; for in this 
ease the Ceed would have sufficiently defin- 
ed the Interest acquired. A purchaser, 


‘however, at a Court sale in execution of a 


decree foz sale of property subject to a 
mortgage can use the power to impugn the 
mortgage unless the validity of the mort- 
gage hae been decided by the Court as 
ageinst the mortgagor, i.e., the co-parcenary 
body; bezause the purchaser purchases at 
the risk cf getting something worse and also 
on the chance of getting something better 
then stated as sold in the proclamation 
sala; caveat empter, gaudeat empter. 

The power of avoidance in the hands of 
the transferee cannot be greater than that 
which would have been exercised by the 
co parcenary body at the momentimmediate- 
ly proceeding the transfer. Hence if the 
co-parcenary body at that moment were a 
father and sons and the manager the 
father—the transferee would be bound by 
ths sons’ obligation to pay a father’s antece- 
dent debt. Hence again if the co-parce- 
ners hac affirmed thé previous alienation, 
ths transferee would bebound by the un- 
rebuttable presumption that the alienation 
wus for legal necessity. 

Now :n this suit the defendant-respond- 
ent Gajsndrapal Singh and his co-trans- 
ferees (defendants) relied on two transfers 
in theirfavour. One was the second mort- 
gage executed ig their favour by the mort- 
gagor 20-parceners; and one was the Court 
sale of she property in pursuance of their 
second mortgage but subject to the appel- 
lants’ frat mortgage. The deed of second 
mortgage is not before us but we under- 
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stand that it contained no mention of the 
first mortgage. If it had, the irterest of 
"Gajendrapal Singh, etc., would have been 
sufficiently. defined by that mortgage-deed, 
‘and they could not have impugned the 
validity of the first mortgage. Assuming, 
however, as we must in |the absence of evi- 
dence before us, that it did not, the ques- 
tion arises whether as second mortgagees 
they were entitled to impugn the validity 
of the first mortgage. On the conclusions 
reached above they would be. Foz by not 
expressing the second mortgage as being 
subject to the first, the mortgagor co-par- 
ceners must either be held to have called in 
question the first mortgage or at any rate 
to have made it necessary for the second 
mortgagees to callit in question in order 
to define their interest. Their inzerest as 
second mortgagees has now mergad in their 
interest as purchasers by Court sale (in 
execution of their decree as secord mort- 
gagees) of the property subject io the first 
mortgage. This being so, it ic unneces- 
sary for them toclaim to avoid as second 
mortgagees (possibly they might keep their 
mortgage alive for this purpose) as hey can 
claim to avoid as successors-in-interest to 
the mortgagor-co-parceners of the right to 
avoid. 
The second plea is that  Gajendrapal 
Singh as subsequent mortgagee vas not 
entitled to challenge the mortgagee's inter- 


est by reason of à certain compromise ar- . 


rived at in a previous suit. The previous 
suit was one brought by Gejendrapal 
Singh and others on the basis of a mort- 
gage. The plaintiffs were parties io that 
suit, but it is not stated in the judgment 
of the lower Appellate Court in what 
precise capacity they were impleaded. In 
the course of the argument Counsel for 
the respondent stated that they wore im- 
pleaded as the holders of a third and 
: later mortgage to that held by Gajendra- 
pal Singh etc. Any way they œt up a 
prior mortgage, i.e, the mortgege in 
question in this present suit. Gajendra- 
pal- Singh, ete., entered into a comp-omise 
admitting that the mortgage set ip by 
the plaintiffs was prior in time tc their 
mortgage and agreeing that the mortgag- 
ed property should be sold on foor oz their 
mortgage, i. e, the second  mor:gage, 
subject to the first mortgage o? the 
plaintiffs, 7. e. subject to the present 
mortgage. It is urged that after entering 
into such à compromise it is not open 
io Gajendrapal Singh to dispute the 
validity of the present mortgage. The 
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Distriet Judge repelled 
on the ground that the compromise did 
not amount to any direct admission as 
io the validity of the prior mortgage 
but only amounted to an agreement that 
the property should be sold subject to 
the prier mortgage whatever that mort- 
gage was worth. Nowit is urged as the 
second zround in the memorandum of 
appeal shat “on a correct interpretation 
of the compromise it is not open to the 
defendants to challenge the mortgage in 
suit.” This clearly amounts to a plea 
of estoppel based on the compromise 
itself, amd noton the decree and as such, 
in our cpinion, it fails. We have already 
held thet Gajendrapal Singh, ete., could 
have caled in question in that suit the 
validity of the firat mortgage because it 
was necessary to doso to define their in- 
terest. Gofar from doing so, they agreed 
to the sale of the property for the dis- 
charge of the second mortgage subject 
to the first mortgage. The question then 
is whethar their doing this amounted to 
an. agreement never to call that mortgage 
in question: or merely to an agreement 
not to cell it in question in that suit. 
The compromise is not before us, nor 
have the appellants got it printed as 
they: were bound to do if they relied on 
its terme. We-must rely, therefore, on 
the description of it contained in the 
judgment of the lower Appellate Court. 
Generally speaking it may be said that 
a compromise filed ina suit is intended, 
in the absence of anything expressed to 
the contrery, to be for the purpose only 
of affecting the decree in the suit and 
not for any ulterior purpose. So con- 
strued we concur with the District Judge 


in holding that the compromise should . 


be construed merely as an agreement 
that the property should be sold subject 
to the firet mortgage (whether . valid or 
invalid) ‘lajendrapal Singh etc. were 
not bound to make the first mortgagees a 
party to their suit, and if they had not 
done so, aad the property had beensold, 
they, in a subsequent suit by the first 
mortgagees, could have called in question 
that first nortgage. 

It is unmecessary to consider whether 
apart from the compromise the compro- 
mise-decree in any way -operates as res 
judiata to prevent Gajendrapal Singh 
etc, questioning the validity of the first 
mortgage, The plea of res judicata has 
not been tazen. We may state, however, 
that without the pleadings in that suit 


this argument. 


NA 
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that a plea that the second mortgage was 
voidable was taken and adjudicated upon 
by the compromise decree. For a com- 
promise decree cannot bə taken to deside 
every point that ought to have been 
pleaded, as a decree on the merits rust. 
Bee Bower's res judicata (1924) page 24, 
and our recent : judgment Lala Ram 
Narain v, Musammat Kaitki Kuar, Beond 
Appeal No. 2024 of 1925 decided on 14th 


" December, 1928. . 


` Consequently we hold that Gajend-apal 
Singh, etc., as transferees from the nort- 
gagor-co-parceners are entitled to cal the 
mortgage in suitin question, and cm the 
findings of fact that mortgage mtst be 
deemed void. The present appeal is. also 
unmaintainable against Gajendrapal Singh 
alone, and we see no reason for all wing 
any other.of the defendants to be oined 
as respondents at this stage. The eppeal, 


therefore, faila and is dismissed with 
costs. A 
E" Appeal dism-ssed, 


ALLAHABAD HIGH COURT. 
Second Orvin, Appaat No. 257 oF E927. 
E March 6, 1929. ' 
Present:—Mr. Justice Sulaiman and 
_ Mr. Justice Kendall. 
NASRAT ALI—DEFENPANT—AÀPPELLANT 
. ] versus -— 
RUDRA NATH —PLAINTIEF ND 
BAHARUDDIN AND ANOTHE3 — 
.DgFENDANTS—HRESPONPENTS. | 

U. P. Land Revenue Act (III of 190), s. 106— 

Agra Pre-emption Act (XI of 1922), s. t—D vision 
of village into completé pattis—Imperfec- partition 
—Sale of share in one patti to ex-proprietary tenant in 
another patti—Suit for pre-emption. " 
.. The division of a village into a certain number of 
complete pattis and a joint patti- is no’ a perfect 
partition within s.106 of the U. P. Lard Revenue 
Act, and where there has been such a Jivision an 
ex-proprietary tenant in one of the patt does not 
lose his right to resist a suit for pre-eurption of a 
share in anether patti. : 

.Becond appeal from a decres of the 
First Additional Subordinate ^ Judge, 
Cawnpore at Fatehpur, dated t10 21st of 
June, 1926, confirming that of tte Munsif, 
Fatehpur, dated the 18th of Febrcary, 1926. 

Dr. M. H. Faruqi, for the Appetant. 


. Messra. K. C. Mital and H. .C Mukerji, 


for the Respondents, 


- NABRAT LLI V, RUDRA NATE, - a 
it would have been impossible to bold. 
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JUDGMENT.-This is a defendant's 
appeal srising out of a suit for pre- 
emption. One of the pleas raised in 
defence was that the defendant was an 
ex-propristary tenant in the mahal in which 
the property sold was situate, and the 
suitfor pre-emption against him did not 
lie. The suit has been- decreed by both 
the Courts. The learned Judge has re- 
marked. that the plaintiff's witness 
Tajammal Husain has stated that the 
village “s divided by perfeet partition into 
six pattis, and then goes on to say that 
‘tke share sold is in patti Ghissa, and the 
ex-preprietary holding of the defendant- 
vendee is in: patti Ali’ Bakhsh’. He‘has 
thus thought that when a village is divided 
inte several pattis by perfect partition: each 
patti is- practically a separate mahal and . 
the defendant is a strangerto the mahal. 
The whole finding is based on am entire 
miscon2eption of what a perfect. partition 
is as well as of the evidence of Tajammul 
Husair. Tajammul Husain only said that 
the village is divided into six complete ' 
pattis and one joint patti. The learned 
Judge mistranslated the words and put 
in ‘perfect pattis’. instead of ‘complete 
pattis’ in his notes. He has then mis- 
interpreted it by thinking that the witness 
stated that the village itself has been 


"divided by perfect partition into six pattis, 


The witness said nothing of that kind. 
What he stated was that the village has 
been partitioned into six complete pattis 


. and one joint patti." Such a division is not 


a perfect partition under s. 106 of the 
Land Revenue Act. There is thus only 
one mahal and in that mahal the defendant 
is an ex-proprietary tenant. . He , is entitled 
to resist the suit for pre-emption under s. 9 
of tha Agra Pre-emption Act. The appeal 
is accordingly allowed,. and the decrees 
of the Courts below are set aside and the 
suit dismissed with costs in all Courts 


including in this  Oourtífees on the 
higter scale, 
A. F Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Fiest APPEAL FROM ORDER No. 143 
oF 1928. 

] . March 7,1929. : 
Present; —SirGrimwood Mears, KT., 
Ohief Justice, and Mr. Justice Young. 
RIKHAB KUMAR AND ANOTSE2— 
PLAINTIFFS—APPLICANTS 
versus 
TRIVEDI & Oo.—DzFENPANTE 
— OPPOSITE Parry. 

Arbitration —Submission clause—Invalid arbitration 
set aside by Court, effect of—Arbiiraton Act 
(IX of 1899), applicability of. d 

An attempted arbitration which when exanined by 
the Court is found not to have been an aroitration 
at allin law and which is consequently set aside by 
the Court, does not affect the validity or exhaust 
the force ofan arbitration clause in an agreement. 
[p. 445, col. 1.] AR 

The U, P. Arbitration Act has no application to 
arbitrations which under the terms of the arbitra- 
tion clause in the contract, are to be Aeld in 
Calcutta. .[ibid.] 

First appeal from an order of the Subor- 


dinate Judge, Oawnpore, dated the Sth of 
: July, 1928. . 
Mr. U. S. Bajpai, for the Appellants. 
Mr. S. N. Seth, for the Respondent. 


JUDGMENT.—The plaintiffs and the 
defendants entered into a contract for the 
purchase of certain plate cuttings, the 
plaintiffs being the buyers, and she de- 
fendants being the vendors. The plaictiffs, 
on the 31st of December, 1925, entered into 
the ordinary form of contract which pro- 
vided for arbitration in the event of any 
dispute or difference. A dispute arose and 
the parties each appointed an arbitrator, 
and after the refusal of the Bengal Chamber 
of Commerce to act as Umpire, thay ap- 
pointed a Mr. Oameron. For rsasons 
which we need not enter into the High 
Oourt of Calcutta set Mr. Oameron's award 
aside, and thereupon on the 21st of June, 
1927, the defendants nominated Mr. Lee 
as their arbitrator, he having been the same 
gentleman who had sat as arbitrator on 
their behalfbefore. The plaintiffs object- 
ed to this, probably on the ground tkat 
Mr. Lee had already expressed his opinion 
favourably to the defendants. The plaintiffs 
made various applications to get the ap- 
pointment of Mr. Lee who by lapse of time 
was said by the defendants to have become 
sole arbitrator, set aside, and failed. Thers- 
upon on the 10th of February, 1928, tke 
plaintiffs instituted a suit in the Court of 
the Subordinate Judge of Cawnpore claim- 
ing Rs. 5,000 as damages, the damages 
being, as the plaintiffs contended, ths 


monetary 
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“mise put in. words, 


compensation to whith they 
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were entitled by a breach of contract aris- 
ing under this very engagement of the 


$1st of December, 1925. Thereupon the: 


defendants applied under s. 19 of the 
Indian Arbitration Act to stay the suit 
and Mr. Raja Ram, a Judge of great 
experience in commercial matters, made 
the order staying the suit. From that 
order the plaintiffs have appealed here. 


We are of opinion that the learned. 


Subordinsté Judge came to a right con- 
clusion and that the matter is, when one 
examines the terms of the contract, beyond 
argument, 

The first point to be noticed is that 
the price ofthe goods was to be paidin 
Calcutta and when one turns to the ar- 
bitration clause, which is No. 4 of the 
printed form, it is seen at once that the 
buyers bouad themselves to an arbitration 
which by the terms of cl. 4 indicated 
exaetly how and where that arbitration 
was to proceed. 

Clause 4 runs as follows:— ] 

"If any question, dispute or difference 
whatsoever shall arise between sellers 
and buyers touching this contract, then, 
and in any such case, sellers will be 
entitled at their option to require 
buyers to submit the matter in difference, 
either to the arbitration of two European 
merchants in the trade in Calcutta (one 
to be appointed by sellers and one by 
buyers), orin the eventof their differing 


of an Umpire appointed by such arbit- 


ratora before entering onthe reference or 
to the arbitration of the Bengal Chamber of 
Oommerce. The award of such arbitrators, 
Umpire or Ohamber shall be final and 
binding on bcth of the parties, either of 
whom will be at liberty to apply that the 
same may be filed as aruleof Court." 
Now that was part of the agreement on 
the partof tae plaintifis who wanted to 


i 


get certain goods from the defendants, 


and who could only get these goods 
from the defendants if they entered into 
that form of contract on which the defend- 
ants’ insisted.- The plaintiffs are bound by 
the promise that they made, and the pro- 
other than those 
in cl. 4 was that if at any time there 
should .be a dispute between the 
buyers and sellers, the sellers. could, if 
they wished, force the buyers into an arbi- 
tration. That arbitration was to be held 
in Calcutta and two European merchants 
were to be the arbitrators, one appointed 
by each party. In the event of the arbi- 
trators disagreeing, the award was to be 


ài 


T, 
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made by an Umpire; and such award was 
to be final and binding. There were pro- 
visions Jesling with the failure of the 
buyers to appoint ‘an arbitrator 
or to take part in an arbitration, and in 
that event the sellers were entitlec to 
proceed ex parte, and the award so obtained 
was to have the same legal effect as if the 
matter had been fought out after cortest 
with arbitrators on each side and an 
Umpire. That was the bargain, anl it 
necessarily follows that if the plairtiffs 
desire to break away from it and 
institute a suit, the Court must, uader 
8. 19 of the Indian Arbitration Act, stay 
such a suit. 

Two pointa have been taken on bchalf 
of the appellants, and one is that there 
was no proper submission as requirec by 
the Indian Arbitration Act. The ansver is 
that one must look to the contract. The 
contract provided for an arbitraticn in 
Calcutta in the event of any dispute aris- 
ing. In our opinion the Indian Arbitration 
Act has no application whatever to this 
matter, 

The second point that was put forward 
was that inasmuch as there had been one 
arbitration and that had been abortive 
agreement contained in cl, 4- af the 
contract had exhausted itself, Thers has 
never been an arbitration, there has been 
an attempted arbitration, which, when exa- 
mined by the Court, was found not ia law 
to have been an arbitration at all. and 
that was set aside and swept away. The 
fact that the parties did endeavour tc solve 
their differences by recourse to arbitration 
and failed, does not, in our opinion, in the 
slightest degree affect the validity cf cl. 4 
and it is no answer to say that the parties 


. went through, what all of them actually 


believed at the time was, an arbitra.ion in 
due form, if, when examined by the Court, 
the arbitration was found to have Leen of 
no legal effect. 

The consequence is that this appeal 
must be dismissed and the suit post be 
stayed in accordance with the order of 
Mr. Raja Ram. 

The respondents are entitled to costs and 
fees on the higher scale. 

A, Appeal dismissed. 


ARRAM-UN-NIS8A 7. MUSTAFA-UN-NISSA, 
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ALLAHABAD HIGH COURT, 

JIRST Orvin APPEAL No. 78 or 1926, 
January 21, 1929. 
Present ——Mr. Justice Banerji and Mr, 
Justice King, 
Musamma: AKRAM-UN-NISSA AND orgs 
—DEFENDANT8— ÁÀPPELLANTS 
versus 
Musan mat MUSTAFA-UN-NISSA— 
ELAsINTIFF—RE&SPONDENT, 

Transfer of Property Act (IV of 1882), s. 58— 
Trarsfer wider collusive decree to defeat creditors 
—Vclidity of transfer—Transfer in lieu of mahar— 
Tests. 

Though he provisions of s. 53 of the Transfer of 
Property Æt do not in terms apply to a transfer 
by = decre» of a Court, the principles enunciated 
in the secsion are of general application and may 
be zpplied to such a transfer where the decree is 
fraudulentand collusive and intended to defeat 
creditors. p.446, col. 2.] 

Fraudulent transfers by Muhammadan debtors in 
favcur of heir wives ostensibly in consideration of 
makar but really to defeat creditors are of common 
occurrence and in the case of such transfers, Courts 
should incuire as to what were the circumstances 
of the husband when the mahar was fixed, what 
was its nature, and if prompt, why it remained 
unpaid ari what circumstances precipitated the 


transfer and how it was effectually carried out. [p. 
447, col. 2, 


Hirst appeal from a decree of the Addi- 
tional Eubordinate Judge, Budaun, dated 
the 1&th of November, 1925. 


Messrs. Iqbal Ahmad and Akhtar Husain 
Kran, for the Appellants, 

Mr. Mushiaqg Ahmad, for the Respon- 
dents. 


JUDGMENT.—'Thia appeal arises out 
of a suit for a declaration that certain 
zemindcri property and a house belonged. 
tc the plaintiff, Musammat Mustafa-un- nissa 
and ars not liable to attachment and sale 
ir execution ofa decree obtained by the 
contesting defendants against Shaukat 
Ali, the plaintiff's husband. 

Shavkat Ali had two wives, namely, 
Gutub-un-nissa. the first wife, and Mustafa- 
un-nissa, the plaintiff, the second wife. 
Shaukat Ali had practically no property 
cf his own and was maintained by his. 
father Qudrat Ali. On the 15th April, 
I924, Qudrat Ali died and the bulk of 
his p-operty passed to Shaukat Ali by 
inherbance. The first wife, Qutub-un- 
nissa, had diedesometime before Shaukat 
Aliinaerited the property, and soon after 
Qudret Ali's death the heirs of Musammat 
Qutul-un-nissa demanded her dower debt 
from Shaukat Ali.. They filed a suit on 
the 3»d of July, 1924, claiming Rs. 23,000 
as ths dewer debt and obtained a decree 
against Shaukat Ali for Rs. 18,750 on the 
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. 17th of September, 1924. The decree- 
holders sought to attach the property in 
suit in execution of their decree but were 
resisted by the plaintiff who claimed that 
the property had been transferred to her 
by a decree dated the 8th July, 1924, 
which had been passed on the basis of 
an award in lieu of her dower debt, The 
decree-holders maintained that the transfer 
of the property by Shaukat Ali to Musam- 
mat Mustafa-un-nissa was a colourable 
transaction. The Exécution Court gave 
effect to their contention and dismissed 
the plaintiffs objection. Hence the pre- 
sent suit for the establishment of the 
plaintiff's title to the property in dispute. 
The plaintiff's case was that ber dower 
was fixed at Rs. 51,000 at the time of 
her marriage, about 27 years befare the 
suit, . Soon after Qudrat Ali's death she 


demanded her prompt dower from her. 


husband and the matter was referred to 
an arbitrator who delivered an award on 
the 28th of May, 1924, deciding that 
Rs. 17,000 of the dower was prompt dower 
and that the plaintiff should be owner of 
the property in suitinlieu of her claim 
for dower. - Mutation was effected in the 
plaintiff's name and she claims to 
have been in proprietary possession. 
The defence was that 
dower was much less than Rs. 51,000 


and that the award and decree upan which . 


the plaintiff bases her title are colusive 
:and fraudulent and were obtained with 
a view to defeat the defendants’ claim for 
the dower debt of the 
Qutub-un. nissa. There was an issue whether 
the plaintiff was the legally weddec wife 
of Shaukat Ali, but this contention was 
not seriously pressed in the trial Court 
and has been abandoned in appeal. We 
must take it, therefore, that the plaintiff 
is the lawful wife of Shaukat Ali. < 


The trial Court found that the plaictifi’s 
dower was Rs. 51,000 and held thet there 
was a real transfer of the property in 
suit in accordance with the decree pzssed 
on the basis of the award. The Court took 
the view that Shaukat Ali was merely 
preferring one creditor to another and 
that the transfer was not vitiated by 
collusion or fraud. 
accordingly decreed the plaintiff's suit. 


. The first question for our determinaiion 
is whether the plaintiff's dower Wae fixed 
at Rs, 51,000 as alleged. 

[Their Lordships discussed the evidence 
on the point and proceeded as follows:—] ` 
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ihe amouat of 


deceased wife,.. 


The trial Court 
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We decide this point in the plaintifi's 
favour. i : f 

The next question is whether the award 
and decree passed upon its basis are viti- 
ated by raud and collusion with a view 
to defeating the claims of the heirs of 
Qutub-un-nissa, Oa this point we are 
unable tc agree with the view of the trial 
Court. The provisions of s. 53. of the 
Transfer of Property Act do not in terms 
apply to this case since the plaintiff bases 
her title on a transfer by a decree of & 
Court and under s.2 (d) of the Transfer 
of Property Act such a transfer is not 
affected by the provisions of s.53. It has 
been freqiently held, however, that the 
principles embodied ins. 53 of the Trans- 
fer of Property Act are in accordance with 
the general principles of justice, 
equity amd good conscience and as 
such should be teken as a guide by the 
Courts even in cases where the provisions 
of 8. 53 do. not apply. These principles 
have, for instance, been held to be of 
general application and have been applied . 
in the Panjab where the Transfer of 
Property Aat itself is not in force: Champo 
v. Shankar Das (1) and Ibrahim v. Jiwan 
Das (2). -Ihe same view was also taken 
by the Bombay High Oourt in Bhagwant 
Appaji v. Kedari Kashineth (3). lÈ we. 
come to the conclusion, therefore, that 
the decree upon which the plaintiff bases 
her title is fraudulent and intended to 
defeat creditors the plaintiff cannot 
succeed. 


There are several indications of fraud and’ 
collusion in this case. 


In the firet place it is not shown that 
there was any dispute between the hus- 
band and wife which led to the appoint- 
ment of an arbitrator for deciding the. 
dispute, Tke husband and wife had lived 
together, apparently in perfect amity, for 
about 27 years and there is nothing to 
show why the wife should suddenly de- 
mand her prompt dower. Moreover, it is 
admitted that there was no dispute either 
regarding tte amount of dower, or re- 
garding the property which should be 
awarded to the plaintiff in lieu of dower, 
in the proceedings before the arbitrator. 
The husbanc admitted all along that the 
dower was Fs. 51,000 and made no ob- 
jection to the transfer of the property 


(1) 14.Ind. Cas 232; 148 P. W. R. 1912; 168 P. L, R, 
1912; 74 P. R. 1972. 

(2) 15 Ind. Cas 1043; A. I. R. 1024 Lah, 707. 

(3) 25 B. 202; Z Bom, L, R, 986. 


. cution of the decree. 
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whieh he had inherited in lieu of ais 
wife's claim. 

The arbitrator himself was summored 
asa witness by the plaintiff and was pre- 
sent in Oourt but was not produced for 
examination. This suggests that the plain- 
tiff was afraid of producing him lest he 
frue nature of the collusive proceedirgs 
should come to light. The plaintiff vas 
not even produced a copy of the agre- 


. ment to submit the alleged dispute to 


arbitration. Moreover the plaintiff hereelf 
did not venture into the witness-box. 
We drew. an adverse inference from 
her reluctancé to face cross-examination. 

Another significant point is that he 
transferor and transferee stood in the re- 
lation of husband and wife and this fact 
of itself tends to throw some suspic:on 
upon the proceedings. 

Another important point is that the 
husband retained to himself the ben: fit 
of the property transferred. It is expressly 
laid down in the decree that the husband 
should have the right of residence in the 
dwelling-house and there is a very im- 
portant provision that the wife shocld 
have no power to transfer the prope-ty 
during the lifetime of her husband wi h- 
out his consent. The trial Court remarks 
that it was a matter ‘between husband 
and wife, so the husband was justifiedin 


: imposing, restrictions, but in our view 


these provisions show that the husbaad 
was careful to protect his own inter- 
esis in the ‘property and that ne 
never intended to surrender the benefic.al 
ownership. 

We note the fact that the husband had 
mutation effected in his wife's name sl- 
though the wife did not apply for ere- 
This shows that 
everything -was done with the husbanc's 
consent. 

Moreover, it isshown that the husband 
actually remained 
zemindari property by  realising rert. 
The husband's position is clearly shorn 
by the lease dated the 10th July, 1924, Ly 
which the husband and wife jointly leased 
the property for a period of 90 years so 
one Niaz Ali upon receipt of Rs. 1,000 as 
premium together with a covenant for 
annual rent, The lessee was evidently not 
willing to faccept a lease from the wie 
alone although she was the nominal 
owner. The lease recites that the wie 
is the owner in possession but, as tke 
husband realizes rents and is also tke 
lambardar, and as under the award tLe 


in possession of tne: 
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husband has a right to remain in posses- 
sion during his lifetime along with the wife, . 
therefore, the lessee desires that both hus- 
band and wife should. join in executing the 
lease Ths respondent contends that under. 
the decree the husband was only entitled 
to possession of the house but the fact 
remains thatin the lease he is spoken of 
as ertitlec to remainin possession of the. 
zemizdari property also, and we have no 
doub; tha; this was in accordance with 
the reality. To allintents and purposes, 
therefore, the husband remained in pos- 
sessicn ard enjoyment of the property 
which he purported to have transferred 
to his wife, It is worth noting that 
after the defendants obtained their decree 
in tke dower suit the lesssee considered 
his rositicn to be precarious and gave up 
his l»ase upon recovering the premium 
ofa chousend rupees which he had paid, 
This mone; was paid by the husband and 
the lessee certified in his petition of com- 
promise dated the 18th November, 1924, 
that nothing was due from Shaukat Ali, 
This clearly shows that the lessee at 
least regarded Shaukat Ali as the real 
lessor. : 

Another indication of fraud-and collu- 
sion ts that under the decres the whole 
of tha property inherited by the husband 
was transferred tothe wife, the husband 
retairing rothing for himself. It is most 
unlikaly that the husband would have 
meekly corsented to such an arrangement 
in the absence of collusion. 

There is a passage in Dr. Gour's Com- 
mentery on the Law of Transfer, 5th 
Edition, Volume I, page 631 which is 
very applicable to the facts of the pre- 
sent case. The learned Commentator re- 
marke :— i l 

"Indeed -t is too well-known that benami 
or fraudulent transfers are only too often 
made by Muhammadan debtors in favour 
of their spouses ostensibly in consider- 
ation of mahar but really with the object 
of wi-hholding the property from their 
creditors, In such cases it would be perti- 
nent 'o inquire as to what were the cir- 
cumstances of the husband when the mehar 
was fxed; what was its nature, and if 
promrt, wLy ite had remained unpaid and 
what circcmstances had precipitated the 
transfsr ani how it was effectually carried 
out, Nor siould it be forgotten that a 
debtor having many debts to pay can 
rightl7 plase his property beyond the 
reach Df his creditors by alienating to his 
wife aad it cannot, therefore, be free from 
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, the taint of suspicion, which is all the 


'5 more enhanced if after the transfer he is 


shown to have continued inits possession 
‘and to have participated in its benefit”. 

In the present case as we hava shown 
there are many circumstances throwing 
suspicion upon the bona fides of the 
award and decree in the plaintiff's favour. 
In our opinion there was no dispute 
between husband and wife regarding the 
dower, and the appointment of an arbit- 
rator was a mere trick for the purpose 
of obtaining a colourable award and a 
decree upon its basis. The object of 
these fictitious proceedings was to save 
the property from the impending claim 
from the heirs: of Musammat Qutub-un- 
nissa, and the husband and wife colluded 
so as to pass a nominal title to the wife, 
while the husband remained in possession 
and enjoyment of the property. On 
these findings the nominal transfer will 
not save the property from atiachment 
and sale in execution of the defendants’ 
decree, 

Thereis one small point remaining for 
determination. The plaintiff claimed a 
decree that 14 out of 20 sihams of a house 
was not liable to attachment and sale. The 
defendants admitted that Shaukat Ali had 
a one-third share in this house anda one- 
third share had been attached in execution 
of their decree, They denied thatthe plaint- 
iff was entitled toany larger share such 
as 14 out of 24, which she claimed. The 
plaintiff did not produce any evidence to 
prove that she was entitled to anything 
more than theone-thirdshare which had been 
admitted. Moreover she had no cause of 
action in respect of more than the one-third 
share. which had been attached. So upon 
any view of the case she was not entitled to 
any declaration in respect of more than one- 
third-share in the house and we hold that 
the Court below was wrong in decreeing 
the whole claim in respect of the house. 

In accordance with our findings above 


we allow the appeal and dismiss the 
plaintiff's suit with costs throughout. 
A. Appeal allowed. 


HARDANI LAL V. RAM NATH. 
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ALLAHABAD HIGH COURT. 
Oivin Revision No, or 1929. 
March 7, 1929. 
Present:—Mr. Justice Dalal. 
Lalc HARDANI LAL—APPLICANT 

. versus 
RAM NATH-OmrrosrrE PARTY. 

Civil Precedure Code (Act V of 1908), O. XXI, r. 66 
—Sale proclamation—Duty of judgment-debtor to 
object to er-ers—Omission to object, effect of. 

It is as much the duty of the judgment-debtor 
as of the decree-holder to see that the sale pro- 
clamation ander O. XXI, r. 86, Civil Proaedure, Code, 
is prepared correctly and ifa judgment-debtor does 
not object to any error in the proclamation he has 
only to blame himself if he suffers any loss through 
such incorrect preparation. 

Civil revision from an order of the Addi- 
tional Subordinate Judge, Farrukhabad, 
dated the 2nd of February, 1929. 

Mr. Hem Chandra Mukerji, for the Appli- 
cant. : 

JUDGMENT.—This application is 
dismissed. As regardsthe third ground of 
appeal, I state most emphatically that it 
is wrong. It is alleged that under O. XXI, 
r. 66, it s incumbent on the decree- holder 
and the Jourt to see that the proclamation 
is correct and the sale following an 
incorrecs proclamation must be set aside. 
This is quite a wrong view to take of the 
duties oz the decree-holder and the Court. 
Sir George Knox who had large experience 
in this matter was continuously of opinion 
and always informed the subordinate. 
Courts taat it was as much the duty of the 
judgment-debtor as of the decree-holder to 


see that the sale proclamation under O:XXL,—— 


r. 66, was prepared correctly. Ifa judg- 
ment-debtor goes to sleep over his right he. 
is well.punished if a wrong sale proclama- 
tion is prepared, and he has only to blame 
himself if he suffers any loss through such 
incorrect preparation. The terms of 
O. XXL r. 66 were specially prepared on a 
memorandum submitted by Sir George 
Knox making it incumbent that all parties 


_should be present at the time of the prepara- 


tion of the sale proclamation. I have always 
insisted upon this as an administrative 
Judge. A revision that is based ona 
scandaleusly wrong argument must not be 


permitted to succeed. f 
A, Appeal dismissed, 
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. LAHORE HIGH COURT. 
First Orvin Apres No. 396 or 1924, 
l . December 21, 1928. 
Present:—Sir Shadi Lal, Kr., Ohief 
f Justice, and Mr. Justice Bhide. : 
: PARMA NAND—PLAINTIFF—APPALLANT 
j versus : 
GHULAM HUSSAIN SHAH 
—DEr&NDANT—RESPONDENT. o, 

Contract Act (IX of 1872), s. 78, application of, to 
breaches of contract concerning immoveable property 
—-Transfer of Property Act (IV of 1882), s. 55, 
application of, to Punjab—Vendor and purchaser— 
Warranty of title. 

The principles laid down .in s. 73, Contract Act, 
are applicable to breaches of contract with respect 
to immoveable property. [p. 450, col, 1.] 

Nabinchandra Saha Pramanick v. Krishna Barana 
Dasee (3), Adikesavan Naidu v. Gurunatha Chetti (4) 
and Jai Kishen Das v. Arya Priti Nidhi Sabha (5), fol- 
lowed. ' 

Under s. 55, Transfer of Property Act, the princi- 
ples of which apply to the Punjab, in the absence oz 
any contract to the contrary, the seller is always 


deemed to contract with the buyer that the intarest ` 


which the seller profess3s to transfer subsists and 
that he has power to transfer the same. [ibid.] 


Firat appeal from a decree of the Sub- 
ordinate Judge, First Olass, Lahore, dated 
the 9th November, 1923, 

Dr. G. C. Narang, and Mr. Hargopal, for 
Mr. Amin Chand Mehta, for the Appellant, 

Lala Durga Das and Mr, Bhagwan 
Das Mehra, for the Respondent. 


: JSUDGMENT.—The material facts of 
the case for the purposes of this appeal are 
as followa':— f pop. 

' On.the ‘13th day of May, 1912, Doctor 
Amir Shah, defendant No. 1, sold 1 kanal, 
1 marla and 75 square feet of land situat- 
ed ia Gowalmandi, Lahore, to the plaintiff 


- for Rs. 2,666 at the rate of Rs. 2,500 per 


kanal, It was discovered later that the 
aréa was actually 1 kanal 1 marla. and 54 
square feet only and mutation with respect 
to this area was sanctioned in due course. 
Oa the Z0th of July, 1918, the plaintiff sold 
the land to Lila Ram, deceased husband of 
Musammat Radhkan, defendant No. 2, for 
Rs, 4,000. On the 26th of November, 1918, 
one Haji Qidar Bakhsh obtained a decree 
to the effect thathe was the owner of 10 
marlas, 9 square feet out of the above land. 
Haji Q'1dar Bakhsh sold this area to defend- 
ants Nos.3and 4 and the latter evicted 
Musammat Radhkan, defendant No. 2, 
from this portion out of the land sold by 
the plaintiff to her husband. Musammat 
Radhkan then instituted a suit against 
the piaintiff and obtained a decree on the 
4th of December, 1922, for Rs. 7,000 as 
damages together with Rs. 688-12 a3 costa, 
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On the 13th of January, 1923, the plaintiff 


in his surn instituted the present suit 
‘against Amir - Shah for recovery of 
Rs. 7,995-4-. , oe 
This sum was made up as followa:— 
Rs. As. P. 
(c) On aecount of the deficien- 
ey of 19 square, feet 
iound in the area gold to 
. him by Amir Shah . 
(E) On account of the deficien- 
cy of 10 marlas 9 square, 
feet which led to the 
decree for Rs. 7,688.12 
against the plaintiff...7,688 12 0 
(c) On account of the costs in- ay 
eurred by the plaintiff 


16 0 Q 





in the above suit .. 290 8 0 
Total. 7,995 4 0 


The plaintiff based his claim on a sti- 
pulation in the sale-deed executed by Amir 
Shah in his favour which was in the fol: 
lowing term :— 

“Agar tabat haqug milkiyat wa paimaish 
koi lawa tanaza ho to main baya zimmawar 
hun.” 

(^ the vendor would be responsible in 
ease any dispute arose in respect of 
measurement or title.) 

Tae learned Subordinate Judgehas~ held 
that the above stipulation only entitled the 
plaintiff to recover the amount actually paid 
by him fcr the area which was found to be 
deficient or was lost in litigation but not 
to any damages. The plaintiff was, there- 
fore, allowed compensation on this basis 
only and a decree was passed in his favour 
for a` sun of Rs, -1,457-118. From this 
decision, the plaintiff has appealed. < 


- It wascontended on behalf of the plain- 
tiff-eppellant on the basis ofthe stipulation 
in the sgle-deed referred to above that 


.the plaintiff was entitled to recover the 


damages Jor which a.decree was passed 
against him; and in the alternative that he 
was, at any rate, entitled to compensation 
for breach of contract -according to the 
principles laid down in 8..73 of the Indian 
-Contract Aet, The learned Counsel for 
the rsspondent, on the other hand, contend- . 
ed that the case was governed by ‘the rule: 
laid down in Bain v. Fothergill (1) and the 
decree-ofthe earned Subordinate Judge. 
was equitable and correct, In. support of 
bis eonteniion he relied upon Dhanrajgirji 


JIN NSA 1E TL. 198; 49 D, J. Ex; 24$; 31 L, T, 
887; 22 W.R 201, ms as 
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Narsinggirji v. Tata Sons Ltd. (2) and Civil 
Appeal No. 296 of 1922, decided by a 
Division Bench of this Court on the 31st of 
March, 1926. 

The first point for determination is the 

.interpretation of thestipulation relied upon 
by theappellant. It is contended cn behalf 


of the appellant that the use of the word: 


‘dawa’ in the stipulation shows shat the 
plaintiffis entitled to be indemnified for all 
the loss sustained by him as a result of 
litigation, The wording of the stipulation 
is somewhat vague; but, after perusing the 
sale-deed and considering the circumstances 
-of the case, we are of opinion that the 
stipulation was only in the nature of the 
usual warranty of title and was not intend- 
-ed to cover damages sustained in litigation 
several years afterthe sale On the other 
hand,the viewtaken by thelearned 3ubordi- 
nate Judge that the plaintiff was not entitled 
to any ‘damages’ because tha word 
‘damages’ is not used in the stipulation, 
also seems to be clearly erroneous. Accord- 
ing to s. 55 (2) of the Transfer of Property 
Act (the principles of which have been 
held to be applicable in this Province), in 
the absence of any contract to the contrary, 
the selleris always deemed to contzact with 
the buyer that the interest, which the 
seller professes to transfer, subsists and 
he has power to transfer the seme. The 
defendant Amir Shah had, moreover, 
clearly stipulated in the present instance 
that he would be responsible in ease any 
dispute arose in respect of measurements 
or title. The plaintiff was, therefore, 
certainly entitled to recover reasonable 
damages on the basis of this warranty of 
title, when the title has been clearly found 
to be defective, 


- It has been repeatedly held that in India 
the principles laid down in s. 73 of the 
Indian Ocntract Act are applicable to 
breaches of contracts with respect to im- 
moveable property: vide Nabinchandra Saha 
Pramanick v. Krishna Barana Dasee (8), 
Adikesavan Naidu v.Gurunatha Cheiti (4) 
and Jai Kishen Das v. Arya Priti Nidhi 
Sabha (5). The contention of ths learned 
Counsel for the respondent that the plain- 
tiff is entitled only to a refund of the 
amount equivalent to the price of the area 


(2) 92 Ind. Cas. 225; 49 B. 1; 26 Bom. L. R. 858; A. 
1. R. 1924 Bom. 473. s 

(3) 9 Ind. Qas. 525; 38 0.458; 15 O. W. N. 420. 

(4) 39 Ind. Cas. 358; 40 M. 338; 32M. L. J. 180; 
(1917) M. W, N. 171; 5 L W. 485; 22M. L. T. 300. 

(5) 58 Ind. Cas, 757; 1 Lah, 380; 80 P. W, R, 1920; 
$5 P. L. R. 1921. . 
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lost to Lim or to his successors-in-interest 
cannot be accepted in the circumstances 
of this case. The facts in Dhanrajgirji 
Narsinggirji v. Tata Sons Ltd. (2), on 
which he has relied, were of an exceptional 
character. All that the learned Judges 
laid down therein was that the operation 
of the rule laid down in Bain v, Fothergill 
(1) was not necessarily excluded -by s. 73 
of the Indian Oontract Act and the ques- 
tion whether it should, in fact, be applied 
would depend upon the facts of each case. 
In Dhan-ajgirji Narsinggirji v. Tata Sons 
Ltd. (2) is was found that the plaintiffs were 
aware of the reasonable responsibility of 
the vendor not being ableto fulfil his part 
of the contract owing to a claim set up by 
a third person and without any default on 
his part, Hence it was held that: the plain- 
tiffs were not entitled to recover compensa- 
tion aecording to this ordinary rule of the 
differenee between the contract price and 
the market price at the date of the breach 
of the contract. The facts in Civil Appeal 
No. 296 of 1922 are also distinguishable, 
inasmuch as the claim was unnecessarily 
delayed end the plaintiff had tried to take 
undue acvantage of the boom in the prices 
of land which had occurred about the time 
of the institution of the suit. 

In the present instance, there seems to be 
no good reason whatever for not award- 
ing compensation on the basis of the 
principles laid down in s.73 of the Indian 
Contract Act. It does not appear that the 
plaintiff was aware of any defect in Amir 
Shah’s title and yet ran the risk of purchas- 
ing the property. He came to: Court soon 
after a decree was passed against him on 
the basis of the defect in the title of Amir 
Shah. 

According to the rule laid down in Jai 
Kishen Das v. Arya Priti Nidhi Sabha (5) 
the measure of damages in a case of this 
type is the difference between the price 
of the land at the time of eviction and 
the price originally paid. There is, how- 
ever, no »vidence on the record to enable 
us to arrive at a finding on this point. The 
learned Sounsel for the appellant wished 
to rely upon the judgment and the evi- 
dence in the suit for damages brought 
against the plaintiff by defendant No. 2, 
but thess are clearly inadmissible for the 
purpose against defendant No.1, who was 
not a party to that suit, The learned Sub- 
ordinate Judge has not framed any specific 
issue on these points, and, asa result, there 
is no evidence available to establish the 
date on "hich defendant No, 2 was evicted. 
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from the land and the market price of the 
land on the date of eviction. 

We must, therefore, accept this appeal, 
set aside the decree passed against Amir 
Shah defendant No 1 and remand the case 
to the learned Subordinate Judge for 
re-decision of the question of damages in 
the light of the foregoing remarks, Oosts 
against defendant No. 1 will follow final 
decision.. The decree of the learned Sub- 
ordinate Judge, so far as it directs that 
the costs of defendants Nos. 2, 3 and 4 in 
that Court shall be borne by defendant 
No. 1, will stand, as defendant No. l has 
not appealed against it, 


R L. Case remanded. 


LAHORE HIGH COURT. 
Sgoond OIvIL APrpgaL No. 2261 or 1924, 
February 8, 1929. NG 
Present: —Bir Bhadi Lal, Kt., Chief 
Justice, and Mr. Justice Skemp. 
SHANKAR DAS AND ANOTHER —PLAINTISES 
— APPRLLANTS 
versus 
NANAK OHAND—Darenpant— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92—Trust 
— Persons interested’, meaning of—Cousins of 
founder, whether persons interested. 

The fact that the plaintiffs are the cousins ofthe 
founder of the trust gives them an interest in the 
proper administration of the trust sufficient to en- 
able them to maintain a suit in respect of the trust 
under s. 92 of the Civil Procedure Qode. (p. 451, col. 


Vaidyanatha Ayyar v. Swaminatha Ayyar (1) and 
Narinjan Singh v. Kirpal Singh (2), followed. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 13th 
May 1924, affirming that of the Addition- 
al Subordinate Judge, Second Class, Jul- 
lundur, dated the 14th June, 1923. 

Mr. Fakir Chand, R. B., for the Appel- 
lante. 

Lala Badri Das, R. B, and Mr. Nawal 


. Kishore, for the Respondent. 


JUDGMENT. 

Skemp, J. -The question for decision 
ia this second appeal is whether the plain- 
tiffs have an interest sufficient to support 
a suit under s. 92 of the Civil Procedure 


ade. 

One Ritha Mal, now deceased, in his 
lifetime built a temple and endowed it with 
land. He appointed a Pujari and executed 


‘a deed which provided, inter alia that if 
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the Pujari died or became. incompetent a 
new Puja-i should be appointed by the 
Municiple Commissioners of the town, or 
by four mən brahmans and khatris. 

The plaintiffs, who are thecollaterals of 
the Geceased Ritha Mal, sued for removal 
of the Pujari on the ground of bad charac- 
ter, appropriation of the entire temple 
income to his own use and failure to render 
services. "The trial Judge dismissed the 
suit on various grounds; the District Judge 
dismissed the appeal on the sole ground 
that as tne founder had laid down the 
persons in whom the right of control was 
vested they alone could take any action. 
This view is not supported on behalf of the 
respondert and is entirely erroneous, The 
law as enected in s.92is that any person 
having ar interest in the trust on obtaining 
the consent of proper authority may in- 
stitute a suit. 

The question remains whether the plain- 
tiffs are such persons. In the plaint they 
said that they were collaterals of the found- 
er and hadan interest in the maintenance 
of the ins;tution. It appears that in fact 
Me are orother’s sons of the late Ritha 

al. : 

Various authorities were referred to; the 


` nearest to the present is Vaidyanatha 


-Ayyav v. Swaminatha Ayyar (1)in which 
‘their Lordships of the Privy Council held 
(page 891*) that “the fact that the plaintiffs 
are descendants, although only in female 
lines of tae founder of the chattram,. gavé 
them an interest in the proper administra- 
tion of tke trust sufficient to enable them 
to maintain this suit, although they them- 
selves may never find it necessary to use 
the chattram” if descendants of the founder 
in tne female line have a sufficient interest, 
then so have his first cousins. 

In Nar-njan Singh v..Kirpal Singh (2). & 
Division Bench of this Oourt gave a 
liberal inzerpretation to s. 92 of the QCivil 
Procedure Qode and held that six Sikhs, 
only one of whom lived in Wazirabad, had. 
an interest in a dharamsala at Wazirabad 
sufficient to maintain the suit. This case 
follows the opinion of two Judges, out of 
five, of the Madras High Oourt, who held 
that two dindus, one residing in Madras, 

(1) 82 Inc. Cas. 804; 47 M. 884; 47 M. L-J. 361; 35 
ML. T. 18; A. LR. 1924 P. C. 221; (1924) M. W. 
N. 749; 10 2. A. L. R. 1076; 26 Bom. L. R. 1121; 
.20 L. W. €33; 22 A, L. J. 983; 40 C. L. J. 454; 29 
C. W. N. 1&4; 511. A., 282; 26 P. LR. 1; LRG 
A. (P. C.) 1^; 1 O. W. N. 617 (P. C 


. C). 
(2) 85 Inc, Cas. 111; 5 Lah. 455; 1 Lah. Cas, 139; A, 
I. R. 1925 Lah. 189. 
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and another in Tellicherry, had. sufficient 
interest to maintain a suit in respect of a 
Hindu temple in Tellicherry. 

I would accept the appeal, set sside the 
decree dismissing the suit and remand 
the case to the Oourt of the learned Dis- 
trict Judge for determination of other 
points, Stamp on appeal to he refunded, 
costs of this hearing to be costs in this 
litigation. 

Shadi Lal, C. J.—I concur. 

B. L, Í Case remanded, 
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LAHORE HIGH COURT. 
Srconp Civin, APPEsL No. 1948 or 1924. 
February 6, 1929. 

Present: —Mr. Justice Fforde and 
Mr. Justice Bhide. 
` — Musammat DAROPTI—DEFENDANT— 
AFPBLLANT 
versus 
Musammat SANTI— PLAINTIFF — 
RESPONDENT, 

Succession Act (XXXIX of 1925), ss. 227, 268, 273 
—Grant of Letters of Administration, value of— 
Letters wrongly | granted—Proper remedy—Probate 
"Court's power to revoke grant—Grounds for revoca- 
tion—Testamentary law in India and England— 
English precedents, value of —Practice—Findings with- 
out pleas or issues, legality of. Js : 

The grant of Letters of Administration so long 
as it subsists is conclusive evidence as regards the 


proper execution of the Willand the legal character . 


conferred on the administrator, Where itis alleged 
that Letters of Administration have been wrongly 
granted the proper course is to apply to the Oourt 
which granted the letters to revoke the same, 
and not to institute a separate suit. [p. 453, col, 
2; p. 454, col 1.] 

Komollochun Dutt v. Nilruttun. Mundle (1), Babu 
‘Lal v. Hari Bakhsh (2), Venkata Ratnam v. Raje 
Ram Mohana Rao (3) and Kishorbhai Revadas v. 
‘Ranchhodia Dhulia (4), referred to. . 

' Section £63 of the Succession Act is very com- 
prehensive and gives very wide powers to the 
Probate Court itself to revoke a grant for “any 
just cause”. The grant can be revoked not only on 
account of defects in procedure but also on the 
ground that Will is a forgery. [p. 454, col. 1.] 

The law in India in respect of testamentary cases 
is somewhat different from the law in England and 
‘such cases ought to be decided with reference to 
the relevant enactment of the Indian Legislature 
uninfluenced by any considerations derived from 
-English Law on the subject. [ibid.] 
^ Ramanandi Kuer v. Kalawati Kuer (5), followed. 

Inthe absence of any plea orissue to that effect 
a Court should not give a finding on a point especi- 
ally on the basis of evidence produced for some other 
purpose and once'disbelieved. [p. 453, col. 2.] 

Second appeal from a decree of the 
‘District Judge, Amritsar, dated ihe 18th 
"April, 1924, affirming that ofthe Subordi- 


pate, Judge,8 First Class, Amritsar, dated 
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-of the kouse and was in possession. 
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the l4tb November, 1922. 
Mr. N. C. Pandit, for the Appellant. 


Mr. K-shori Lal,for the Respondent, . - 


JUDGMENT. 
_Bhid2, J.—The material facts of the 
case for she purposes of this second appeal 
may be briefly. stated as follows :— 


Asa Singh, father of the plaintiff, who | 


was admittedly the owner of the house in 
dispute, died in the year 1910, leaving a 
minor son named Santu and a minor 
daughte> named Santi, the present plain- 
tif. Santu died in 1912. Thereafter 
Musammat Santi was looked after by her 
maternal uncle named Bhag Singh. Bhag 
Singh died in 1916. On the 30th of Octo- 
ber, 1917, Mela Ram, the deceased husband 
of Muscmmat Daropti, the present defen- 
dant, apDlied for Letters of Administration 
with respect to the estate of Asa Singh on 
the basis of a Will alleged to have been 
made br Asa Singh shortly before his 
death. According to the terms of this 
Will Mek Ram was entitled to the house in 
dispute on fhe death of Santu and Bhag 
Singh. A notice was issued to Musammat 
Santi ir the proceedings of the Letters of 
Administration but she did not appear 
although personally served, Letters of 
Administration were granted to Mela Ram 
without any contest. He gave the house 
on: lease to one Bhag Singh and later on 
sued him for ejectment and obtained a 
decree.. In execution proceedings relating 
to this decree, Musammat Santi filed an 
Objectioc alleging that she was the 2m 

e 
objectior was dismissed. Musammat Santi 
then inszituted a regular suit to establish 
her title under O. XXI, r. 103, Civil Proce- 
dure Coce. The suit was at first dismissed 
on the ground that Musammat Santi was 
not entitled tosue merely for a declaration 
as she was not proved to be in possession 
of the hcuse. The case came up in second 
appeal :o this Court and it was then held 
that a declaratory suit was maintainable 
under O. XXI, r. 103, Civil Procedure Code, 
irrespective of the question of possession. 
The suit was accordingly remanded for 
decision on the merits. The suit has been 
now re-tried and decreed on themerits by 
the Courts below. The trial Court found 
that the Letters of Administration granted 
to Mela Eam were a nullity inasmuch as no 
notice was served on the guardian of 
Musammat Santi who was at the time a 
minor. It also held that the Will relied 
upon by Mela Ram wasa forged one, The 
learned District Judge on appeal agreed 


M 
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with the trial Court that the  Lette-s of 
Administration were a nullity for the reason 
stated above, As regards the validity of 
the Will the learned District  Judge's 
finding was that the Will was “either a 
forgery or was at any rate invalid as heving 
been executed under undue influence”. 
The defendant has now preferred a second 
appeal. 

The main contention of the lezrned 
Counsel for the appellant is that the Courts 
below had no jurisdiction to go inte the 
question of the genuineness ofthe Will as 
the order granting Letters of Administration 
to Mela Ram is in the nature of ‘a judgment 

“im rem’ and is conclusive asregards Mela 
.Ram's right to represent and admicister 
Mela Ram's (Asa Singh's ?) estate so long 
ag the grant stands. It was urged that 
the proper course for the plaintiff, i^ she 
wanted to challenge the genuineness cf the 
Will, was to apply to the District Gourt 
which granted the Letters of Admin.stra- 
tion for revocation of the grant under o. 50 
of the Probate and Administration Act. 
(Section 263 of the Indian Succession Act, 
1925, which now incorporates that Act) and 
as this was not done it was not open tc the 
plaintiff to raise the question in the present 
suit, . 

The Oourts below have held that the 
grant ofthe Letters of Administration vasa 


nullity as the plaintiff was a minor when- 


the grant was made and no notice was 
served on her guardian. As to this point 
the learned. Counsel for the appelant 
pointed out that this plea of minority was 
neither raised in the plaint, nor put in 1-sue. 
- In fact, the plaintiff instituted the present 
suit as a major and it was ata very late 
stage that she raised the plea of minority 
-and wanted to have the proceedings 


started de novo after the appointment 
of a next friend. On the question 
of her age, at the date of the 


` institution of the present suit she exam ned 
a couple of medical witnesses, but their 
evidence was not considered by the Ooarts 
below to be sufficient to establish the 
` plaintiff's allegation. The suit was accord- 
_ingly held to be properly instituted and 
was alleged to proceed on the finding hat 
the plaintiff was a major atthe date of the 
institution of the presentsuit. Ths case 
_ thereafter eame up to this Court on second 
appeal and the learned Counsel who tasn 
. represented the plaintiff, gave up the plea 
as to her minority at the date ofthe insttu- 


. tion of the present suit. After the case was - (2) 41 
` 1917.7 


< remanded by this Court no fresh evidence 
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was recorded and the findings of the Courts 
below on the question of plaintiff's minority 
at the dats on which the Letters of Adminis- 
tration were granted is based merely on 
the evidence of the two witnesses whom 
the plaintiff had produeed to establish her 
minority at the date of institution of the 
present suit. 

Ia vier of the facts stated above, it seems 
to me that the finding of the Oourts below 
thai the grant of Letters of Administration 
was a rullity owing to plaintiff's minority 
anc. want of notice to her guardian cannot 
bseustaimed. In the absence of any specific 
plea or iesue to that effect the lower Courts 
appear -0 have erredin lawin giving a 
finding 2n this point and that too on. the 
basis of evidence which had been produced 
for a diffsrent purpose and once disbelieved. 
Th» learned District Judge has remarked 
that the point was involved in issue No. 5, 
but it is clear from therecord that that 
issue was merely framed with respect to 
the plaintiff's plea that the Will wasa 
forgery. I, therefore, hold that the grant 
of the Letters of Administration was not’ a 
nullity. f ; 


The learned District Judge has held that 
the Will was either a forgery or had been 
exezuted under “undue influence”. As 
regards ‘ undue influence” there was neither 
any plea, nor evidence onthe record to 
sucport the learned Judge's finding. 
Mo-eover, these questions could not be 
raised in the present suit until and unless 
the Lettersof Administration granted to 
Mela-Ram were revoked. It was held in 
Komollocwun Dutt v. Nilruttun Mundle 
(L) in somewhat similar circumstances 
under the Indian Succession Act of 1865 
that where it is alleged that a Probate has 
beer wroagly granted,the proper course is 
to apply tothe Court which granted the 
Probate to revoke the same. The grant of 
Letiers of Administration in the present case 
stands on the same footing. The grant of 
Letters o2 Administration so long as it 
subsists ia conclusive evidence as regards 
the proper execution ofthe Will and the 
legalcharaeter conferred on the administra- 
tor (vide ss. 12 and 59 of the Probate and 
Administration Act, 1831, corresponding to 
88. 277 anc 273of the Indian Succession Act, 
1925, which now incorporates that. Act, 
s. 4l of the Indian Evidenca Act: Babu 
Lal v. Hcri Bakhsh (2), Venkata Ratnam v. 


(1) 4 0/369; 40. L, R.175. : 
Ind. Cas. 479; 13 P. R. 1918; 122 P. W. R; 
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“Raja Ram Mohana Rao (3) and Kishorbhai 
ARewadas v. Ranchhodia Dhulia (4). -The 
‘only: grounds on which the grant might 
have been perhaps called in qusstion in 
the present suit were those specified in 
“sg, 44 of the Indian Evidence Act, In the 
"present instance, however, there was 
certainly no question of collusion or want 
`of jurisdiction. As regards ‘fraud’ also, it 
. does not appear that any ‘fraud’in obtain- 
‘ing the grantwithin the meaning of the 
above-mentioned section was alleged or 
proved. As stated already, Musammat 
Santi was personally served in the pro- 
~ ceedings relating to the grant. It appears 
‘from the evidence that she was at any rate 
-approaching the age of majority, if she 
“was not actually a major on the date on 
“ which the Letters of Administration were 
granted. There is nothing on the record 
.tosghow that Mela Ram was aware of plaint- 
.iffs minority and deliberately concealed 
‘the fact from the Court. In these cir- 
'eumstances, it cannot be held that there 
' was any ‘fraud’ in obtaining the grant. f 

It has been recently pointed oui by their 


Lordships of the Privy Oouncil that the law. 


: in India in respect of testamentary cases is 
. gomewhat different from the law in 
: England and that such cases in this country 
. ought to be decided with reference to the 
relevant enactment of the Indian Legislature, 
_ uninfluenced by any considerations derived’ 
- from the English Law on the subject [Vide 
: Ramanandi Kuer v. Kalawati Kuer (5)]. 
Saction 50 of the Probate and Administra- 
. tion Act (s. 263 of the Indian Succession Act, 
1925) is very comprehensive and gives very 
wide powers to the Probate Court itself to 
: revoke a grant for ‘any just cause’. The 
explanation and illustrations appended to 
‘the section show that the grant can be 
revoked not only on account of defects in 
` procedure, but also on the ground that the 
Will itself was a forgery. : 


For reasons given above, it seems to me 
‘that the Letters of Administration granted 
to Mela Ram must be considered to be 
. binding on the plaintiff until and unlees 
‘the grant is revoked on an application 
under s. 263 of the Indian Succession Act. 
The result is that the presentsuit of the 
plaintiff must fail. ° 


- (4) 35 Ind. Cas. 854; 31 M. L. J. 277; 4 L. W. 248. 
» (4) 25 Ind. Cas. 37; 38 B.427; 16 Bom. L. R: 459. 
5) 107 Ind. Cas. 14; 58 I. A. 18; A. I. R 1928 P. C. 
2; 5 O. W. N. 96; LI. L.-T. 40 Pat. 19;*30 Bom. L. 
R.-227; 47. O. L. J.171 54 M. L; J. 281; 9 P. L. T. 
“97, 32 O. W. N. 402; 26 A. L. J. 385; (1928) M. W. N, 
282; 7 Pat. 221; 27 L. W, 182 (P. O:). eo ye 
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The learned Counsel for the plaintiff 
requested that- the proceedings in this 
appeal may be stayed until the plaintiff 
applies for revocation of the grant and 


‘obtains a decision from the Probate Court. 


But the present case has already dragged 
on for nearly ten years and it has pot been 
Shown that the plaintiff will be materially 
prejudiced by this suit being thrown out. 
She claims to be in possession of the house 
in dispute and if she. succeeds in having 
the lettezs revoked, she will admittedly be 

entitled to retain possession of the house as 

the sole heir of Asa Singh. 

. ] would, therefore, accept the appeal and 
dismiss the plaintiff's suit. As, however, 
the suit fails on a technical ground and 
the: findings of fact are in favour of the 


plaintiff, I would leave the parties to bear - 


their costs throughout. 
Fforde, J.—I agree. 


X, L. = Appeal allowed. 


LAHORE HIGH COURT. 
Oivit MiecELLANEOUS PETITION 
No, 586 or 1928. - 

January 21, 1928. 
Present:—Mr. Justice Zafar Ali and Mr. 
Justice Addison. 

Messrs. BHOLA SHAH-NARSINGH 
DAS or GUJ RANW ALA— PETITIONERS 

versus ` 
COMMISSIONER or INCOME-TAX, 
PUNJAB LAHORE— RESPONDENT. 


Income Tax Act (XI of 1922), s 66— Question of 
law—Pariner lending money beyond initial capital 


- on interest—Deduction of interest to partner in com- 


puting profits—Reference to High Court. ; 

Where 2 partner as partner lends money beyond 
the initiel capital to the partnership at an agreed 
rate of interest and the money is used for capital 
expenditure, the question whether the interest paid 
by the partnership to him in the year of assess- 
ment should be deducted in computing the profits or 
gains ofthe partnership is a question of law fora 
reference by the Income Tax Commissioner to the 
High Court. : 

Commissioner of Income, Tax, Madras v. Sub- 
ramanian Chettiar (1), referred to. 

Petition under s. 66 (3) of the Income Tax 
Act, 1922; praying that the Commissioner be 
required to state the case and refer it to this 
Court. i NN 

Messrs. Shamair Chand, Qabul Chand and 
Kidar Math, Chopra, forthe Petitioners. 

Mr. Jagan Nath Aggarwal, for the Govern- 


“ment Advocate, for the Respondent, 


ORDER.—The deed of partnership in 
question is not susceptible of two 


» 
ort 


A 
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interpretations. But the question that really 
arises in this case is identical with that 
which was answered in the affirmativein 
Commissioner. of Income Tax, Madras v. 
Subramanian Chettiar (1) by a Full Bənch 
of the Madras High Court comprised of the 
Ohief Justice and four puisne Judges. That 
question runs as follows:— 

“Where a partner as partner lends money 
beyond the initialcapital to the partnership 
at an agreed rateofinterest and the money 
is used for capital expenditure, the 
interest paid by the partnership to him 
in the year of assessment must be deducted 
in computing the profits or gains of the 
partnership within the meaning ofs. 10 
(2) (iii) of the Income Tax Act?” 

In view of the above decision of the 
Madras High Court, we are of opinion that 
the question involved in this case isa ques- 
tion of law,and we require the Income Tax 
Commissioner tostate the case and refer it 
to this Court for decision. 

B. L. Order accordingly. 

(1) 110 Ind. Oas. 889; 51 M, 787; 55 M. L. J. 418; 
(1998) M. W. N. 474; 28 L. W. 190; A.I. R. 1928 
"Mad. 923. . 


LAHORE HIGH COURT. 

CutminaL Revision Prrition No, 2142 

; oF 1928. 

. February 1,1923. — 
Present:—Mr. Justice Addison. 
DEVI DAYAL ano oTHEsS—AcouUsED — 
PETITIONERS 
versus 
EMPERO R— RESPONDENT. 

Public Gambling Aet (III of 1867), s. 5—‘Credible 
information’, meaning of. 

"Oredible information includes any informaticn 
which in the judgment of the officer to whom it is 
given appears entitled to credit in the particular 
instance and which he believes and such information 
need not be sworn information, 

Kada v. Empress (1), followed. 

Petition for revision of an order of the 
Additional Sessions Judge, Lahore, dated 
the 7th July, 1928, modifying that of the 
Magistrate, First Olass, Kasur, District 


_Lahore, dated the 9th April, 1928. 


Mr. Jai Gopal Sethi, for the Petitioners. 

JUDGMENT.—I have gone careially 
into this case and lam unable to interfere. 
There was credible information before the 
Magistrate that the place which he raided 
was a common gaming house. He satisfied 
himself that this eviderice was correct and 


‘he had been told by one Jhandu that very - 


e 


EMPEROR 0. NADIR. 


“the 30th July, 1928 


45$ 


night that he had gone to the place found 
gambling going on, and also had noticed 
tha:a ncl wasin use. Nal means a closed 
wocden tox into which the small amounts 
meant fcr the gaming house keeper are 
put by the gamblers. As laid down in the 
Full Bench case, Kada v. Empress (1), 
credible information includes any informa- 
tion which, in the judgment of the officer 
to whom it is given, appears entitled to 
credit in the particular instance and which 
he believes, and it need not be sworn in- 
formation. When the Magistrate went in 
person he found instruments of gaming and 
he also found a nal which contained 26 
pics anc two annas. The presumption, 
therefore, arises under 6 of the Act that the 
place in question was being used as a com- 
mon gaming house and that the persons 
found thsrein were presentfor the purpose 
of zamirg. 

The learned Additional Sessions Judge 
has gone carefully into the merits of the 
case of each of the seventeen persons whose 
corvicticns ba upheld and I see no reason 
to disag-ee with his finding that they had 
faied to rebut the presumption already 
mentioned. I, therefore, dismiss this peti- 
tioa. ; 

E L Petition dismissed. 

(I) 7 P. R. 1882 Cr. 


LaAHORE HIGH COURT. 
OrisanaL Revision No. 2071 or 1928. 
February 16, 1929. 

Present: —Mr. Justice Addison. 
EMPEROR-PETITIONER 


versus 
NADIR AND OTHERS-—À.COUSED— 
RESPONDENTS. 


C-iminai Procedure Code (Act V of 1898), s. 342— 
Examination of accused after further cross-examina- 
tion necess:ty of. 1 

If an accused has been once examined under 
s. 312, Oriminal Procedure Code, before the framing 
of the cherge, it is not necessary to examine the 
acecsed generally on the case after the further cross- 
examination of the prosecution witnesses after 
the framng of charge has been concluded, 
unless fresh prosecution witnesses have been ex- 
amined after the framing of the charge. [p. 456, col, 2.] 

Byrne v. Emperor (D, Fazal Karim v. Emperor (2) 
and In re Farisi Rowther (3), followed. 

Lichhmen Singh v. Emperor (4), distinguished. 

Petition for revision of an order 
of the Sessions Judge, Jhelum, dated the 
220d Sertember, 1928, reversing that of the 
Mazistrase, First Olass, Ohakwal, dated 


"i0 


Dewan Ram Lal, the Assistant Legal 
‘emembrancer, for the Petitioner. 

Mr. Mohsin Shah, for the Respondents. 
,,JUDGMENT.—Hight persons were 
sentenced ina eriminal trial to two years’ 
rigorous imprisonment, each. Theirappeal 
.was accepted by the Sessions Judge not 
.on the merits but on the ground that the 
accused had not been examined generally 
on the case when the further cross-examina- 
‘tion of certain prosecution witnesses after 
the charge was framed had been conclud- 
ed. The Sessions Judge. held, following 
‘certain rulings of other High Courts, that 
it was obligatory to doso. He according- 
“ly accepted the appeal, set aside the order 
of the Magistrate and directed the trial 
.to be resumed from the point that the 
further cross-examination of the prosecu- 
tion witnesses was concluded. Ageinst this 
order of the Sessions Judge the Crown 
has preferred this criminal revision on the 
ground that the learned Sessions Judge 
-has followed decisions contrary to the 
decisions and practice of this Court. 

. : It is no doubt the case that certain other 
High Courts have taken the view which 
the learned Sessions Judge has done but 
there was clear authority of this Court on 
the question, which should have been fol- 
lowed by him. Thefrst authority is pub- 
lished in the Lahore series of the Indian 
Law. Reports and is Byrne v. Emperor (1). 
In that case the accused was questioned by 
the Magistrate under s, 342, Criminal Pro- 
cedure Code, before the charge was framed 
and after all the witnesses for the pro- 


secution had been examined and cross- . 


examined at considerable length. When 
the charge was framed most of the witness- 
es were re-called for a further lengthy cross- 
examination,at the termination of which 
the Magistrate proceeded to record the 
-defence evidence without questioning the 
. accused again. It was held that although 
it may often be desirable that the accused 
‘should be asked, after the further cross- 


. examination of witnesses for the prosecu-. 


iion recalled after the charge has been 
‘framed, whether he wishes the Oourt to 
: record any additional explanation, yet s. 
342 of the Code of Oriminal Procedure, 
cannot be interpreted as conyeying .a per- 
emptory direction to that effect if the Court 
has already questioned the accused before 
the charge, when the case for the prosecu- 
tion had been closed and the witnesses for 
the prosecution had been cross-examined, 


(1) 81 Ind. Cas. 337; 4 Lah. 61; 1 P. W, R. 1923 Ci: 
A. L R. 1924 Lah, 84; 25 Or, L, J. 801. ee 
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The above ruling was followed by th? 
Hon'ble Ohief.Justice in a case which came 
before him, reported as Fazal Karim v: 
Emperor (2). The penultimate paragraph 
of his judgment runs: “With regard to 
the contention that the accused should have 
been examined again after the second cross- 
examination of the prosecution witnesses 
it is sufficient to refer to the judgment in 
the case, Byrne v. Emperor (1) which de- 
cides that a second examination of the 
accused is not necessary,” Nothing can 
be clearer than these words. It might also 
be noted that a Full Bench of the Madras 
High Court has taken the same view as 
this Court: see In re Varisai Rowther (3). 
There are authorities of this Court, ex- 
emplified in the case, Lachhman Singh v. 
Emperor (4) to the effect that where fresh 
prosecution witnesses are examined after 
the charge is framed it is essential that the 
accused should be again examined at the 
conclusion of their evidence but this is 
quite a different state of affairs from that 
which was before the Sassions Judge. No 
authority of this Court has been quoted 
before me to the effect that in such a case 
as was before the Sessions Judge it is 
necessary again to examine the accused 
after the further cross-examination of the 
prosecution witnesses when no additional , 
witnesses are examined, and I can say that 
the uniform practice of this Court has been 
to follow the decisions, Byrne v. Emperor 
(1) and Fazal Karim v. Emperor, (2). ‘It 
is, therefore, unnecessary to refer this ques- 
tion to a Division Bench. i 
In the present case there was no cross- 
examination of the prosecution witnesses on 
the day that they were first examined but 
a subsequent date was given for their cross- 
examination and they were all cross examin- 
ed at length on the same day, namely, the 
&th June, 1928, before the accused's state- 
ments were recorded under the provisions 
of s. 312. Charges were then framed against 
the accused. Thereafter six of the pro- 
secution witnesses, who had already been 
cross-examined at length, were re-called 
for further cross-examination which so far 
as I can see led tonothing. Itis obvious, 
therefore, -that on the Lahore authorities 
the Sessions Judge was clearly wrong in 


(2) 89 Ind Cae. 842; 1 Lah. Cas. 270; 26 Or. L. J 
1418; A. I. R. 1926 Lah. 164. 4 

(3) 73 Ind Cas. 163; 46 M. 449; 44 M.L. J. 567: 
17 L. W. 722; 32 M. L. T.385; (1923) M. W. N. 477! 
A. I. R. 1923 Mad. 609; 24 Or. L. J. 547. 3 
.(4),96 Ind. Cas. 863; 7 Lah. 564; 2 Tah. Cas. 333; 
27 Or. L. J, 1007; Å. I. R. 1927 Lah. 551; 27 P. L. R, 
427, : : t. 


a 


: and land held as 


pancy tenancy on the 
‘that the Statute overrides 
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; following the decisions of other High Courts 
“on this question. I accordingly accept “his 


revision petition, and, setting aside the 
order of the learned Sessions Judge, di-ect 
him to proceed with the hearing of the 
appeal in accordance with law, as con- 
sistently interpreted by this Court. 

"R.L. Revision accepte 1. 


LAHORE HIGH COURT. 
Secono OrviL AprPEAL No. 835 or 1924. 
January 24,1929. 
Present:—Justice Sir Alan Broadway, XT., 

l and Mr. Justice - Harrison. 
CHANAN SINGH AND OTBERS—PLAINT-FF8 
— APPELLANTS 

i versus - 
Musammat SANT KAUR-—DEFENDAN-— 
' — RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), s. 69—-Swcces- 
sion to tenancy—Widow of predeceased son, riglis of 
—Appeal—Question of law taken for first time. | 

Section 39, Punjab Tenancy Act, is conclusiv= on 
the question of succession to an occupancy iencnoy. 
Therefore, a widow of a predeceased son of a 
deceased tenant has no status to succ ed tc his 


holding. . 
ota Bibi v. ré ud-din (1) and Wali Muhammad 


. Mariam Bi (2), referred to. 
TA pare onion of law can be taken up fo the 


first time in appeal. : 
Second appeal from a decree of the List- 


iet Judge, ,, Ferozepore, dated the Sth 
December,” 1995, affirming that of the 
Senior Subordinate Judge, F'erozepore, 
dated the 30th June, 1922. 

Mr. Fakir Chand, for the Appellants, 

Mr. Man Singh, for the Respondent. 

JUDGMENT.-—TIne plaintiffs beng 
the sonsof Jassa Singh, who died in 1:18, 
brought this suit against the widow „of 
their brother Bhag Singh for a declara:ion 
that she was not entitled to inherit the pro- 
perty, which would have gone to her tus- 
band had he survived his father. This 
property is of three kinds: land held a. a 
full proprietor, land held as a mortgagee 
an occupancy tenant. 
The suit was dismissed, the finding bang 
that the widow was entitled by cusom 
to inherit her husband's share, andthe 
appeal was dismissed by the Distict 

e. 

WI appeal has been admitted on 
one point only, namely, whether the zol- 
laterals are entitled to succeed to the occu- 
ground 
al custom 


GODHA EAM v. 


SUDE SINGS. 457: 


and that under s. 59 of the Punjab 
Tenancy Act.the widow of a predeceased son 
has no status. This point was urged 
befcre the District Judge but asit had not 
beer. raised in the trial Court, while de- 
scribing is as perfectly sound, he held he 
could not take cognizance of itat so late a 
stags. Bsfore usitis contended by Mr. 
Faqir Chand that it isa pure question of 
law and taat there can be no necessity for 


‘taking fresh evidence and that, therefore, 


he is enti;led toraise it even on second 
appeal and still moreso on appeal to the 
District Judge. He has also contended, 
but we think he has failed to establish, that 
he did raise the point in his plaint in the 
trial Court, There can be no doubt that 
s. 5E of the Tenancy Act is conclusive on 
the question of succession to an occupancy 
tenancy; and both Aisha Bibi v. Aziz ud- 
din “1) and Wali Muhammad v. Mariam (2) 
make this very clear. In reply Sardar Man 
Singh states that he might discover, 
thorgh he has not done so, that there is 
soma evidsnce which might be admissible 
under s. 112 of the Tenancy Act. This is 
not asuffizient reason-for not enforcing the 
clea> and imperative provisions of s. 59. 
Whatever the rights of the widow in the 
other lanc, the sons and the sons alone can 
inherit th» tenancy. ' 

We, therefore, accept the appeal and 
give the plaintiffs the declaration they 
seek with regard to the cccupancy tenancy 
alon3, Under thecircumsiance we leave 
the Darties to bear their own costs in this 
Oourft. 

R. L. Appeal accepted. 

(1) 6 Ind. Cas. 916; 50 P. R. 1910; 74 P. W. R, 
1910; 131 P. L. R. 1910. 


(2) 52 P. F. 1906; 102 P.L. R. 1906; &0 P. W. R. 
1906. 


LAHORE HIGH COURT. 
Prost OUiviL APPEAL No. 2332 or 1924. 
June 9, 1928, 

Present :—Sir Shadi Lal, KT, Ohief Justice, 
and Mr. Justice Bhide. 

GODDHaA RAM AND oTHERS—PLAINTIFES 

: e — APPELLANTS 
versus 
SUDH SINGH AND OTHE28—DEFENDANTA ` 
— RESPONDENTS. 

Verdor aed purchaser—Inclusion in sale-deed of 
prope-ty sitiate at another place to -avoid registra- 
tion ut proper place—Fraud on Registration Law— 
Sale, whether rendered invalid—Registration Act 
(XVI of 1908), 53. 1788, |. a Qn 


458 GODHA RAM 8, SUDH SIHOH, 


' Where, with a view to avoid registration of a sale- 
deed- at a particular place some other property 
situate at another place isincluded in the sale-deed, 
_ the question whether or not there has beena fraud 
on the law of registration rendering the entire sale 
invalid depends upon whetheror not such property 
was actually intended to be sold. Where it is 
found -that such property was,in fact, intended to 
be sold there can be said tobe no fraud on the law 
of' registration and the transaction is valid in its 
entirety. . A 
First appeal against a decree of the Senior 


Sub-Judge, First Olass, Multan, dated the 
13th April, 1924. 

Messrs. Faqir Chand and Chandra Gupta, 
for the Appellante. 

Messrs . Hargopal and Nanwa Mal, for 
the Respondents. 

JUDGMENT. 

Bhide, J.—This appeal arises out of a 
pre-emption suit, with respect to 426 
kanals 4 marlas of land situated at Mauza 
Garha Tahal Singh, Tahsil Mailsi, in the 
Multan District. According to the sale- 
deed, 1/64th share in a house situated at 
Multan was also sold along with the land. 
One.of the pleas of the defendants was 
that this share in the house was really 
never intended to be sold, and that it 
was included in the deed only with the 
object of getting the deed registered at 
Multan, instead of at Mailei where it would 
have been registrable in the ordinary 
course according to law if the land alone 
had been sold. They pleaded that the 
inclusión of this small fractional share of 
the house at Multan, being a fraud on the 
Law of Registration rendere 1 the sale invalid 
and hence no suit for preemplion was 
maintainable. The learned Senior Sub-Judge 
upheld this plea and dismissed the suit 
without going into other issues arising in 
the case. From this decision the plaintiff 
has appealed. 4 

The sole point for decision in appeal is 
whether the learned Senior Sub Judge was 
right in holding the sale to be invalid. 
Ths law on the subject seems clear enough. 
. According to Harendra Lal Roy v. Hari 
Dasi Debi (1) which is the leading case on 
the subject, the test for determining 
whether the inclusion of the 1/6ith share 
in the house at Multan rendered the sale 
invalid would. appear to be whether it was 
actually intended to be tyaneferred. If 
the parties did intend to transfer it, the 
sale would be valid although the motive 
for the inclusion of this property in the 


(1) 23 Ind. Oas. 637; 41 O. 972; 27 M. L. J.«80; (1914) 
MW. N. 462; 16 M.L. T. 6; 18 C. W. N. 817; 190. 
LJ. 484; 16. Bom. L. B. 400; 12 A.L, J. 774; 1 L.. W. 
1050; 41 I À.11Q(P.Q). a a TT 
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deed was merely to secure registration ° 
the deed at Multan. The point for determi- 
nation, therefore, is whether the parties 
to the dsed did, as a fact, intend to transfer 
the 1/64th share in the house as recited 
in the deed. 

‘The lsarned Sub-Judge has come to the 
conclusion that the share in the house 
was not intended to be transferred on the 
ground that the share 
small fraction, the vendees did not live 
at Multan and possession was not taken. 
He also relied upon the statement of the 
vendor and vendees in Court, which were 
to the effect that the share in the house 
was never intended to be sold, and that 
it was :neluded in the deed fictitiously 
merely with a view to secure registration 
of the deed at Multan. But these facts 
are by no means conclusive. The state- 
ments of the vendor and the vendees in 
Oourt a-e of no value 'as they are obviously 
colluding to defeat the rights of the pre- 
emptors As regards the other fasts, the 
fractional share sold wasno doubt small 
and of little practical utility: but it 
does net necessarily follow that at the 
time ths deed was executed the parties 


‘had no intention at all of transferring 


the share and contemplated fraud. The 
house did belong to the vendor and there 
was no-bar to his selling any share in 
it however small. The present case is 
distingvishable .in this respect from 
Harendra Lal Roy v. Hari Dasi -Debi (1) 
wherein the property supposed to have 
been sold was non-existent. It is possible 
that the vendor was advised that he could 
secure ~egistration of the deed at Multan 
by including a small share of the house 
property at’ Multan and did so with the 
object kut without intending any fraud. 
The fact that a ceparate price, viz, 
Rs. 50 was fixed for the share in the house 
is sigoificant in this connection. When 
the land was re-sold subsequently this 
sum was excluded. If there was no inten- 
tion at all to transfer the share in the 
house, there could be no necessity for 
fixing a separate price for that share, | 
The cefendants are setting up a plea 
against their own solemn recitals in the 
deed and such a plea cannot be accepted 
unless it is established in a conclusive 
manner. When two constructions of: an 


.instrument are possible, the law favours 


the construction which will make it valid. 
The facts relied upon by respondents are 
not necessarily inconsistent with the exist- 
ence. of an intention. to transfer the share 


sold was a very. 


Ld 


€ 


a 
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in the house at the time when the deed 
was executed. 'The plea of fraud was set 
up in Court only when the parties came to 
know of thelaw on the subject. 
Taccordingly hold that the sale of the 
land: ‘in dispute has not been proved to 
be invalid. On this finding the appeal 
must be accepted and the case remanded 
to the trial Oourt under O. XLI, r. 23, Civil 


i Procedure Oode, for decision of tha remain- 


ing . issues. Stamp on appeal to be 
refunded. Costs to follow final decision. 
ShadiLal, C. J.—I concur. 
R. L, Appeal accepted. 


s 


LAHORE HIGH COURT. 
Orvin MiscELLaNERO08 Petition No, 185 
or 1924. 

(Lerines PATENT APPEAL No. 10 or 1923) 
January 29, 1929. 

Present :—Sir Shadi Lal, Kr., 

Chief Justice, and Mr. Justice Skemp. 
In ve, Rai Sahib Pandit WAZIR CHAND 
TRIKHA-—DRFENDANT— APPELLANT 
— PETITIONER 
versus 
NATHU RAM AND OTHERS —PLAINTIEES 
AND Thakar GOVERDHAN DAS AND 
ANOTHER —DaFE ^ DANTS— RgEPONDENTS. 

Deeree, amendment of—Compromise of suit after. 
grant of leave to appeal to Privy Council —High Court's 
power to amend decree. 

High Court is competent to amend its decree in 
terms of a compromis» effected by the parties even 
after leave to appeal to the Privy Council has been 


„granted by it. 


Aghora Kumar Ganguliv Mahomed Musa (1) and 
Barhamdeo Singh v. Harmanoge Narain Singh (2), fol- 
lowed. 


Petition, under s, 110, Civil Prozedure 
Oode, for leave to appeal to His Majesty 
the Kingin Oouncil from the judgment 
and decree of this Court in Letters Patent 
Appeal No. 10 of 1923 and reported as 80 
Ind. Cas. 321. 

Messrs. Rama Nand and Balmokand 
Trikha, for the Petitioner. 

Mr. Kahan Chand, for the Respondents. 

JUDGMENT.—In this case the appel- 
lants have obtained leave to appeal to His 
Majesty in Council, but the transcript re- 
cord has not yet been sent to England. 
The parties have, however, settled their 
dispute by a compromise ; and they have 
applied to this Court for the amendment 
of the decree in accordance with the terms 
of that compromise. É 

Now, it has been held by the Calcutta 


` High Courtin Aghora Kumar Ganguli v. 
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Mahomed Musa (1) that the High Oourt is 
not restricted in auy. way by O. XLV, r. 
13, Oivil Procedure Code from amending 
its decres even after leave to appeal tothe 
Privy Oouncil has been granted, and the 
game view has been adopted in Barhamdeo 
Singh v. Harmanoge Narain Singh (2). 

We accordingly hold that the application 
for the amendment of the decree is compe- 
ten;. Ore of the respondents, namely, 
Sir: Ram, is à minor, but his brother Ram 
Rang, who is equally interested in the 
litizatior, bas entered into the compromise 
on his bahalf. We consider that the com- 
promise is for the benefit of the minor, 
and we ascordingly grant the guardian ad 
litem permission to enter into the compro- 
mies. 

We direct that the decree of this Court 
be amended in accordance with the terms 
of the compromise, 

R. L, Decree amended. 
(1: 5 Ind. Cas. 723; 11 O, L J. 155 


(2 23 Ind, Cas.419; 18 C. W. N, 772; 20 C. D, J. 
18. 


———— 


LAHORE HIGH COURT. 
SrcoxD CIVIL APPBAL No, 492 cr 1924. 
December 20, 1928. 
Pres2nt:—Sir Shadi Lal, Krt., Chief 
Jcstice, and Mr. Justice Bhide. 
GURAN DITTA—DEFENDANT— 
APPELLANT 
versus 
SAIN DAS—PrariwTIFF— RESPONDENT, 

Caustom—Ancestrol land— Simple | money-decree 
against hoEler—Attachment—Death of holder-- Execu- 
tion of decree against successor. 

A. perscn who has obtained a simple money- 
decree for a debt against his debtor has no right 
to execute it against dncestral land which was once 
in the deb;or's possession but has since passed into 
the hands of the next holder under the Oustomary 
Lar, ever though it has been attached during the 
lJifezime of the debtor. 

Jagdip singh v. Bawa Narain Singh (1) and Bham- 
bul Devi v. Narain Singh (2), followed. 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 4th 
Dezember, 1923, affirming that of the Bub- 
orcinate Judge, Fourth Olass, Batala, 
District Jurgaspur, dated the 5th March, 
1923. 

' Mr. Jagan Nath Bhandari, for the Ap- 
pellant. . 
Mr. Mukand Lal Puri, for the Respond- 


ent. -° 
JUDGMENT.—On the 27:h of May, 
1990, the appellant, Guran Ditta, obtained 
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:a decree for a certain sum of money against 
one Labhu, a Brahmin of the village 
Ikhlaspur in the District of Gurdaspur, 
and attached, in execution of his decree, a 
plot of land belonging to the judgment- 
debtor. In 1922 Labhu died, and his 
nephew, Sain Das, who is in possession of 
the land, claims that the property is not 
liable for the payment of.the debt of 
Labhu. . i ' 
Now, the learned District Judge has held 
. that the land is ancestral gua Sain Das, 
and that Labhu was, in the matter of 
. alienation, governed by the ordinary Cus- 
tomary Law which prohibits a proprietor 
from alienating ancestral land except for 
necessity. On these facts the rule laid 
down by the Full Bench in Jagdip Singh 


v. Bawa Narain Singh (1) is applicable. 


. It was decided in that case that a person, 
who has obtained a simple money-decree 
for a debt against his debtor of the latter's 

' representatives, has no right to execute it 

- against the ancestral land which was once 
in the debtor's possession, but has since 
passed into the hands of the next holder 
under Oustomary Law. The learned Coun- 
sel for the decree-holder, however, contends 
that in the present case, the land had been 
attached in the lifetime of the judgment- 
debtor, and that that circumstance distin- 
guishes it from Jagdip Singh v. Bawa 
Narain Singh (1). lt is, however, clear 
that mere attachment does not create a 
charge on the property, and, as painted out 
in Bhambul Devi v. Narain Singh (2) even 
in the case of Jagdip Singh v, Bawa Narain 
Singh (1) the property had been attached 
during the lifetime of the judgment- debtor. 
The soundness of the law enunciated in 
the latter case may be open to doubt; but 
it is obvious that it applies to the present 
case. à f 

We must, therefore, hold that the land 
is not liable for the payment of the debt 
of Labhu. The appeal is accordingly dis- 
missed with costs. 

Appeal dismissed 


R. L. 
(1) 15 Ind. Cas. 866; 4 P, R. 1913; 160 P. W. R. 1912; 
173 P. L. R. 1912 (F. B 


(2) 29 Ind. Cas. 572; 39 P.R. 1915; 103 P. W.R, 
1915; 8 P. L. R. 1916. 
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LAHORE HIGH COURT. ` 
MISORLLANEOUS First Civin APPmíL No. 240 
oF 1928, 

June 15, 1928. : 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Johnstone. ` 
Mahant SITAL DAS—PLANTIFF— 
APPELLANT : 
versus 
SHROMANI GURUDWARA 
PRABANDHAK COMMITTERE, 
AMRITSAR AND ANOCTHRR—DREFENDANTS— 


RESPONDENTS. 

Punjab Sikh Gurdwaras Act (VIII of 1925), s. 84 
—"Final", meaning of—Interlocutory orders by 
Tribunal, appeals from—Interim injunction re- 
straining party from receiving jagir money—A p- 

eal. 

5 There is no manner of doubt that s 34 (2), Sikh 
Gurdwaras Act, has taken away from an aggrieved 
party the right to appeal against orders passed by the 
Gurdwara Tribunal under the provisions of the Civil 
Procedure Oode, even though such orders if passed 
by an Ordinary Oourt would have been appealable 
under s. 104 or O. XLII, Civil Procedure Code, 
unless they come within the purview of s. 34 (1) of 
the Act. [p. 461, col 2.] i 

The expression “final” is not defined in the Sikh 
Gurdwaras Act but there is no doubt that in s. 34 
(1) it is used to signify orders which are of an 
interlocutory nature. An order issuing an interim 
injunction restraining a party from realising the 
jagir money from the treasury pending the decision 
of his petition under s. 5 of the Act is an order of 
3n interlocutory nature and is, therefore, not final 
pane the meaning of s. 34 (1) of the Act. [p. 462, col. 


“Quere.—Whether an order passed by the 
Tribunal issuing a perpetual injunction or appoint- 
ing a receiver is appealable. [ibid.] 3 

Miscellaneous first appeal from an order 
of the Sikh Gurdwara Tribunal, Lahore, 

dated the 21st January, 1928, 

Mr. Jivan Lal Kapur, for the Appél- 
lant. 
Messrs. Man Singh and Bhagat Singh, for 


- the Respondents. 


. JUDGMENT., 


Tek Chand, J.—The appellant, Sital 
Das, ex Mahant of Gurdwara Ker Bawawali 
in the Gujrat District, which is a notified 


. Sikh Gurdwara under (Punjab) Act VIII of 


1925, and in respect of which a consolidated 
list of properties had been duly published 
in the Punjab Gazette, presented to the Local 
Government a petition under s. 5 of the 
Act claiming that the jagir money and the 
lands mentioned in the list did not apper- 
tain to the Gurdwara, but belonged to him 
personally. This petition was in due 
course forwarded to the Sikh Gurdwara 
Tribunel for disposal in accordance with 
the provisions of the Act. On the 
Shromani Gurdwara. Parbandhak - Com- 
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mittee and the local Clommitise of manage- 
ment of the Gurdwara Ker Bawawali 
denying the appellant's claim the Tribunal 
framed an issue to determine the nature of 
the property. On the same day the respond- 
ents presented an application under 
O. XXXIX, r. 1, and O. XL, r. 1, Oivil 
Procedure Code, praying that, as it was 
necessary to prevent the appellant from 
appropriating the jagir money and the 
mesne profits of the land pendente lite, a 
Receiver may beappointed and a “letter of 
request" issued to the Deputy Oommis- 
sioner, Gujrat, not to pay the jagir money 
to the appellant. This application was 
resisted by the appellant on the ground 
that the Tribunal was a Oourt of limited 
jurisdiction, which had been established to 
determine certain specified matters only, 
and had no power to receive petitions under 
O. XXXIX and O. XL, Civil Procedure Code, 
and. to pass orders thereon. It was also 
urged that no case has been made out on 
the merits for the appointment ofa Receiver 
or issuing a “letter of request” to the 
Deputy Commissioner. 


On the legal point the learned President 
(Skemp, J.) and the two members of the 
Tribunal were not agreed. The former 
was of opinion that the appellant’s objec- 
tion was sound and that the application 
should be thrown out in limine, on the 
ground that sub-s. (9),s. 12 of the Act 
did not empower the Tribunalto issue the 
orders prayed for as suchorders were not 
necessary "for the purposeof deciding the 
claim of the appellant under s. 5 to the 
properties in dispute." 


On the other hand, the other two members 
(Messrs. Munna ‘Lal and Kharak Singh) 
held that a narrow interpretation should not 
be put on sub a. (9) aforesaid and that orders 
under O. XXXIX and O, XL being merely 
incidental to the decision of the ‘matter’ 
pending before them, could in appropriate 
cases be passed by fhe Tribunal On the 
merits they held that this was not a dt 
case for the appointment ofa Receiver and 
rejected the prayer in that behalf but 
thought that it was necessary to preserve 
the jagir money pendent lite, Instead of 
sending “a letter of request" tothe Deputy 
Commissioner as prayed for, they, however, 
directed that an interim injunction be issued 
to the appellant “directing him not to realize 
the jagir money from the treasury pending 
the decision of the petition under s. 5 by the 
Tribunal". 

From this order Mahant Sital Das has 
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presanted an appeal under O. XLIIf,r. 1 (7), 
Oivil Procedure Code, to this Court. : 

On benalf of the respondents a pre- ' 
liminary objection has been raised that an : 
order passed by the Tribunal iseuing & 
temporary injunction is not appealable | 
underO. XLIII, r. 1, Civil Procedure Code, 
or any ther provision ofthe law. The law 
as to appeals againatorders passed by the : 
Tribunalis contained ins. 34, Sikh . Gur- . 
dwara Act (VIII of 1925) and we have to see 
whether :n reference to that section an 
appeal liesin this case. Section 34 reads as 
follows: 

l. “Any party aggrieved by a final order, 
passed by Tribunal determining any 
matter decided by it under the provisions ` 
of this Act may, withinninety days of the 
date of such order, appeal to the High 
Cours. 

2. No appeal or application for revision 
shall lie against an order of a Tribunal 
except as provided for in sub-s, (1) 

3. An appeal preferred under the pro- - 
visions of this section shall be heard 
by a Division Oourt of the High 
Court”. 

As stated already the appeal before us has 
been preferred under O. XLIII, r. 1 (r), 
Civil Procedure Code, but sub. -8. 
(2) s. 31 explicitly lays down that “no 
appeel or application for revision shall 
lie against an order of a Tribunal except as 
provided fcr in sub-s. (1)." 

There is no manner of doubt that this 
sub-saction has taken away from an 
aggrisved party the right to appeal against. 
orders pass3d by the Tribunal under the 
provisions of the Civil Procedure Code, 
even ;hough such orders, if passed by an 
ordinary Court, would have been appealable 
under s. 1&4 or O. XLIIT, Oivil Procedure 
Code, unlees they come within the purview 
of suds. 1, e. 34. It follows, therefore, 
that the appeal against the order in ques- 
tion, if competent at all, should have been 
preferred under s. 34 (1) of the Act and 
not under O. XLIII, r.l of the Code. The 


appeal is, therefore, not properly con- 
stituted and must fail on this ground 
alone. f 


But I donot want to rest my decision 
on a tecknicality, as I am of opinion 
that the order under appeal is nota “final 
order” “determining any matter decided by 
it (the Tribanal) under the provisions of the 
Aet"; ; 


The exprassion “final” is not defined in 


the Sikh Gurdwaras Act, but there is no 


doubt that ins, 34 (1) itis used to signify 


. 402r 


orders which: are not of an interlocutory 
nature, The expression is found in the 
Civil Procedure Code and other legislative 
enactmentsin India and in England and 
has been uniformly interpreted as meaning 
“an order which finally:decides any matter 
ihat is directly at issue in the case in 
respect of -the rights of the parties: 
gee ie Kishan v. Collector of Jaun- 
Ur l M 27 

p The point in that case arose in reference 
to s. 109, Civil Procedure Code, which pro- 
vides that 

“x * * * an appeal shall lie to His Majesty 
in Council from any decree or final 
order passed on appeal by a High Oourt 
eR kN 


` Again a Full Bench of our own Courtin 
Sultan Singh v. Murli Dhar (2) -following 
Rahimbhoy Habibbhoy v. Turner (3) and 
Saiyid Muzhar Hossein v. Bodha Bib (4) has 
held that a “final order" is an order compris- 
ing the decision upon a cardinal issue in a 
< guit, that issue being one that goes to the 
foundation of the suit and one that can 
never, while the decision stands, be ques- 
tioned again in the suit, 

The view expressed in these rulings is 
in accord with that taken in England, 
where in reference to O. LVIII, r. 3, Judi- 
cature Act, Lord Alverstone, O. J., with the 
concurrence ofthe Lord Chancellor (Lord 
Halsbury), hag laid down the test in these 
terms: 

"Does the judgment or order, as made, 
finally dispose of the rights of the parties? 
If it does, then...it ought to be treated as a 
final order; but if it does not, it is then an 
interlocutory order": Bozson v. Altrincham 
Urban District Council (5). See also Standard 
Discount Co, v. La Grange (6) and Salaman 
v. Warner (1). 

Applying this test to the case before us, 
the orderin question must be held to be 
one of a purely interlocutory character. 
The interim injunction issued is merely 
provisional in its nature, It is not intend- 
ed to conclude a rightand is not decisive 


(1) 23 A. 220; 28 I. A. 28,5 O. W. N. 153; 11 M. L. 
J. 65 3 Bom. L: R. 78; 7 Sar. P, O. J. 800 (P. O ). 

(2) 80 Ind. Cas. 366; 5 Lah. 329; 6 Lah. L. J. 240; A. 
WW 1924 Lah 371; 1 Lah. Cas. 100 (F. B.). 

(3) 15 B. 155; 18 I. A. 6; 15 Ind, Jur. 35; 5 Sar. P. C. 
J. 639 (P. O.). : 

(4) 11A. 112; 22 L A.l; 5 M. L. J. 20; 6 Sar. P. O, 

e 


80 (P. O.). 
(5) (1903) 1 K. B. 547; 72 L. J. K, B, 271; 51 W. R 
337. 67 J. P. 397; 19 T. L. R. 266; 1 L. G. R, 639. 


(6) (1878) 3 O. P. D. 67 at p. 71; 47 L. J. C. P. 3; 37 


L. 1.372; 26 W. R, 25 
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(7) (1891) 1 Q. B. 794; 60 L. J. Q. B. 624; 39 W. R, 
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of the contentions of the parties on the. 


merits of :helitigation. Its sole object is to 
preserve the jagir money unimpaired till 
the decision of the litigation, to be disposed 
of in acco-dance with the orders which will 
eventually be passed by the Tribunal on 
the  aprellant's application under 8. 9. 
Tt isin ao sense of the term, a “final 
order" determining a matter decided by 
the Tribunalunder the provisions of the 


ct. 

In the Civil Procedure Code itself such 
orders ara described as being interlocutory 
(s. 94) ani temporary (O. XXXIX), and the 
Calcutta High Courtin Darma Coal Co. v. 
Benares Bank (8) has definitely ruled that 
an order 5f the High Court, made in reversal 
of the order of the Court of first instance, 
refusing so issue a temporary injunction, 
was not a “final order" within the 
meaning of s. 109, Civil Procedure 
Oode. . 

Aftergiving the matter my careful con- 
sideration, I am of opinion that the 
preliminary objection must be sustained 
and it mast be held that the order passed 
by the lower Oourt is not appealable. - 

Beforeclosing this judgment ‘I think it 
necessarz to mention that both Counsel 
wanted t have an expression of an opinion: 
on an argument which they had addressed 
to us by analogy, viz., whether or not an 
order .passed by the Tribunal issuing 4, 
perpetuel injunction or appointing a Re-. 
ceiver was appealable. But as that question 
does not directly arise in thiscase and is not 
necessary for a decision of the question 
before u3 I decline to go into it and this 
judgment ought not to be taken as express- 
ing any Dpinion thereon. 

The appeal is incompetent and must be 
dismissed. But having regard to all the 
circumszances of the case, I would leave 
the parties to bear their own costs in this 
Court. 

Johnstone, J.—: concur 

B. L. Appeal dismissed. 


(8) 28 Ind. Cas, 569; 21 C. L, J. 281, 


a 
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LAHORE HIGH COURT. 

OKIMINAL Revision Petition No. 686 or 
1928. 

i May 25, 1928. 

Present:—Sir Shadi Lal, Krt., Chief Justice. 
WARYAMI AND OTHER8—ÁÀCOUSED — 
PETITIONERS 
versus 
EMPEROR-Orrosirs Party. 

Penal Code (Act XLV of 1860), s. 105—Private 
defence—Twespass by cattle—Cattle chased. by ownes 
of land — Accused. beating straggler chaser—Exercise of 
right of private defence—Cattle Trespass Act “I 
of 1871), s. 10—Cattle leaving land trespassed—Right 
of seizure. 

Certain cattle belonging to the accused trespassed on 
the complainant's field and grazed there. An attemot 
was made by the complainantto seize them with a 
view to take:them to the cattle-pound. The cattle ren 
away towards the field of the accused and wee 
chased by the complainant and his friends. The 
chasers were joined by the deceased who, however, 
lagged behind. The accused inflicted fatal injuries 


on him: E 
' Held, that the accused had no right of privace 
defence against the deceased who had not seized 
any cattle and was a mere straggler. 


` Obiter.—Where notice of trespass by the cattle is 
taken at once, the mere fact that the cattle hid 
left the land before they could be seized does nob 
deprive the owner of the land of the right of seizu-e 
conferred upon him by s. 10, Cattle Trespass Act. 

Bhagwantrao v. Champat Rao (1), distinguished. 

Oriminal revision from an order of the 
Sessions Judge, Montgomery, dated ths 
18th February, 1928. . 

Mr. Ghulam Mohy-ud-din, for the Peti- 
tioners. : 

Mr. C. H. Carden Noad, for the Orowr. 


JUDGMENT,.—The facts which ap 
relevant to the question of law debated 
before me may be shortly stated. On ihe 
night of 17th September, 1927, oneShahat- 
-ud-din received information that hs 
crops were being damaged by cattle. 
Thereupon Shahab-ud-din accompanied bz 
certain persons went to the spot and 
found bullocks grazing in his maize fielc. 
He and his companions attempted to geiza 
the cattle in order to take them to ths 
cattle-pound but the bullocks ran awaz 
towards the fields of their owners who 
are the petitioners before me. Whilb 
Shahab-ud-din and his friends.were chasing 
the bullocks Chanan Singh who was at thet 
time watering his field also joined them 
but he lagged behind and was mercilessly 
beaten by the prisoners Ghulami and 
Waryam with dangs. The other two 
prisoners were standing ata short distanca 
instigating the assault. Ohanan Singh 


received mortal injuries to which he suc . 


cumbed on the following day. 
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Now, it ig contended by-the learned 
Counsel fcr the petitioners that after the 
cattle had “eft the field upon which the 
trespass had been committed the com- 
plainant’s party had no right to pursue and 
seize them, The petitioners were, there- 
fore, entit'ed to -exercise their right of 
private defence when the complainant's 
party were passing through their fields in 
their pursuit of the bullocks. In support 
of this contention the learned Counsel relies 
in Bhagwantrao v. 
Champat Kao (2) but the facts of that case 
are wholly different. There the person, 
upon whose land trespass had been com- 
mitted toox no notice of it at the time 
of tha trespass but went to the cattle- 
shed of theowner ofthe cattle afterwards 
with the intention of taking them from 
there to ike cattle pound. On these facts 
it was helc that a person upon whose land 
trespses had been committed, had no right 
to go to ths cattle shed of another person 
and to take away the cattle from there 
on tha plea that they had trespassed upon 
his land end had done damage to him. 
Inthe case before me notice of trespass 
was taken at once and the mere fact that 


the cattle bad left the land before they 


could be ssized didnot, in my opinion, 
deprive the complainant's party of the right 
of seizure conferred upon them by s. 10 
Cattle Trespass Act, i 

It is, however, unnecessary to proncunce 
any final opinion onthe question because 
I am quite clear that no right of private 
defence has been established on the facts 
of the present case. As pointed out above 
Ohanen Sirgh had not seized any cattle: 
he was a mere straggler and the prisoners 


“had no justification for belabouring him 


with dangs 


Wa-yam and Ghulami who actu 
committled the assault have, therefore, d 
rightly convicted under s. 304, Indian Penal 
Code, and the sentences imposed upon 
them cannot be held to be excessive.. 
The other two prisoners, namely, Saidu and 
Agra, no doubt, abetted the aesault but as 
admitted by the learned Government Ad- 
vocate it is doubtful whether they abetted 
the cflence of culpable homicide, I ac- 
cordingly give them the benefit of the 
doubt and altering their conviction to one 
under s. 825 read with s.109, Indian Penal 
Code, I recuce the sentence, in the case of 
each of these two prisoners to'rigorous 


(1) 81 Ind, Oas. 716; A. 1. R, 1925 Nag, 7 
L. J, 1004, ° Nag. .50; 25 Or, 
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imprisonnient for one year. The applica- 


tion for revision is accepted pro tanto and 
the order of the Sessions Judge modified 


accordingly, . 
"Ede > Order modified. 


LAHORE HIGH COURT. 
Sroonp CIVIL APPRAL No. 118 or 1925. 
February 25, 1929. 
Present:—Mr. Justice Fforde and Mr. 
Justice Bhide. 

DALIP SINGH-——PLAINTIFF— 
APPELLANT 
versus 
JOWAHAR SINGH AND OTH8RS— 
—DRgFENDANTS —HESPONDENTS. 

Acknowledgment—U nconditional acknowledgment— 
Implied promise to pay—Fresh cause of action. — 

‘An unconditional acknowledgment always implies 
. a promise to pay and, therefore, can furnish a sound 


bu e Rupchand (2), followed. 
Pala Mal v. Tulla Ram (1), treated as overruled. 
Second appeal from a decree of the 
District Judge, Montgomery ai Lahore, 
dated the 15th December, 1924, reversing 
that of the Subordinate Judge, Third Olass, 
dated the 3rd December, 


Montgomery, 
1923. 
Messrs. R. C, Manchanda and A. R. 


Khosla, for the Appellant. 
Lala Badri Das, R, B , for the Respond- 


inta. 
s JUDGMENT. 

Bhide, J.— This was a suit for recovery 
of Rs. 1,054 inclusive of prineipal and 
interest. Plaintiff's allegations were that a 
sum of Rs. 500 was borrowed in cash by 
Jawahar Singh a defendant from plaintiff's 
father about ll years before the suit and 
that. balances were struck by the defendant 
from. time to time. The debt fell to 
plaintiff's share later on in the course of a 
partition and hence plaintiff alone sued for 
its recovery. Defendant Jawahar Singh 
admitted having struck the balances, but 
pleaded want of consideration and raised 
certain other issues as to limitation, etc. 
The trial Court décreed _the suit. On 
appeal, the learned District Judge held 
that the original transaction of loan was 
not proved and that the sujt could not be 
maintained merely on the basis of the 
subsequent balances, which were struck by 
the defendant. The suit was accordingly 
dismissed. by 


without giving any finding on the other 


DALIP SINGH 9. JoWAHAR SINGH; 


him on this technieal ground . 
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issues. Plaintiff has preferred & second 
appeal. . ] : 

The view of the learned District Judge 
that ithe present suit could not be main- 
tained on the basis of the balances, which 
were acmittedly struck by the defendant 
Jawahar Singh is based upon Pala Mal v. 
Tulla Pam (1) in which it was held that a 
mere acknowledgment of liability in respect 
of an existing debt does not import any 
promise to pay the'same so as to furnish a 
fresh ezuse of action. This view, however; 
seems to be opposed to Maniram  v. Seth 
Rupchand (2) in which it was held by. 
their Lordships of the Privy Oouncil that 
an unconditional acknowledgment always 
implies a promise to pay and the ruling 
relied on by the learned District Judge 
must, therefore, be considered to be in 


effect overruled. The Bombay High Court 


has mcdified its earlier view in the light 
of the above Privy Council's decision [vide 
Chunilcl Ratanchand v. Laxman Govind (3)] 
and a Livision Bench of this Covrt bas also 
recentl* held that Pala Mal v. Tulla Ram 
(1) musb be considered to be overruled so 
far as the above proposition of law is con- 
cerned vide Fateh Chand v. GangaSingh (4) | 
The leàrned Counsel for the, respondent 
did noi dispute the correctness of these 
rulings, but contended that the balances ' 
struck by the defendant cannot help «the 
plaintiff in the present case, as they were 
not struck within the period of limitation, 
He re:ies upon Maganlal Harjibhai v. 
Amirchand Gulabji (5) in support of.this 
contention. The learned District Judge 

has not, however, given any finding on this ` 
question and the other issues arising in 


the suis, The case must, therefore, be re-- 
manded to him for decision of. these 
points. 


I would, therefore, accept this appeal and 
remanc, the case to the learned District 
Judge for decision of the remaining points 
arising in the case in the light of the 
above -emarks. Stamp on appeal to be 
refundsd. Costs to follow the final deci- 


sion. : 
Ffcrde, J.—1 agree. 

R.L. . Case remanded, 

(1) 11€ P. R. 1908; 206 P, W. R.1908. 

(2) 33 C. 1047; 8 Bom. L. R. 501; 40. L. J. 94; 10 
O. W. N 874; 1 M. L. T. 199; 3 A. L. J. 525; 16 M, L. 
J. 300; 2 N.L. R. 130; 33 I. A. 165 (P. O.). 

- (3) 63 Ind. Cas. 923; 46 B. 24; 23 Bom. L. R. 606; 
A.I. R. 1926 Bom. 183. 


(4)115 Ind. Cas. 853; A. I. R. 1929 Lah, 264; 30 P. L, 


R. 226. 
- (5) 11£ Ind. Oas. 24; 52 B. 521l; 30 Bom. L. R. 738; 
A. I R., 1928 Bom, 319. 
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RANGOON HIGH COURT. 
Orvit REGULAR Suit No. 67 or 1928. 
May 16,1928. . 
Present:—Mr. Justice Chari. 
A. N. ABDUL RAHIMAN— 
PLAINTIFF 
: Versus 
.J. M. MAHOMED ALI ROWTHER 
s — DEFENDANT. 

Civil Procedure Code (Act V of 1908), s. 18 (b)— 
‘Decree on merits, meaning of — Ex parte foreign decrez 
as basis for decree in British India. 

A decision on the merits involves the application of 
the mind of the Court tothe truth or falsity of the 
plaintiffs case and, therefore, though a judgment 
passed after a judicial consideration of the matter 
by taking evidence may be a decision on the merits 
even though passed ex parte, a decision passed 
without evidence of any kind cannot be held to be 
a decision on the merits. [p. 466, col, 2.] 

An ez parte foreign decree which is not based on 
evidence but has been given as a matter of course 
is not a decree on the merits and a British Indian 
Court cannot give a decree on its basis. [ibid.] 

. [Case-law discussed.] 


Mr. Shanmugam, for the Plaintiff. 
Mr. Dadachanji, for the Defendant. 


JUDGMENT.—This suit is basedon a 
foreign judgment obtained by the plaintiff 
in the Supreme Court at Singapore on a 
promissory note alleged ‘to have been 
executed by the defendant. The plaintiff 
obtained his judgment ex, parte. He files 
the present suit basing his cause of action 
on the Singapore judgment. 

The defendant denies that he executed 
any-promissory note in favour of the plaint- 
iff and thatthe summons inthe Singapore 
suit was tendered to and refused by him 
as alleged. He also contends that the 
Singapore judgment being an ex parte 
foreign judgment, the plaintifi's suit based 
on that judgment must fail I heard 
arguments on the legal points involved and 
they proceeded on the following admitted 
facte and assumptions:— 

(a) It is admitted that the defendant 
was residing and carrying on busi- 
ness in Singapore at the time he is 
alleged to have executed the pro- 
missory note ; 

(b) It is assumed thathe did execute the 


note ; 

(c) It is assumed that the summons in 
the Singapore suit was tendered to 
and refused by the defendant and 
that the Singapore Court was right 
according to the rules of that 
Court in bolding that the defend- 
ant was duly served; 


(d) It is admitted that at the time of the 


institution of the suit the defend- 
80 
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ent had ceased tö be a resident of 
Singapore and was residing in, 
Rangoon ; 

(e) It is admitted that there was no 
: sppearance by or on behalf of the 
defendant in the Singapore suit at 

eny stage; and 
(f) It is assumed that the jurisdiction of 
the Supreme Court of Singapore in 
sespect of suits is the same as that 
cf the Original Side of the 
' Eangoon High Court, that is, that 
the Supreme Oourt can entertain 
cuits irrespective of the status 
end residence of the defendant if 
fhe cause of action arose wholly 
within the jurisdiction of that 

Court. ` 

The pleintiff has based this suit entirely 
on the judgment of the Singapore Court. 

He has not claimed alternatively on the 

originalcause of action. He can succeed 

only if on the rulings cited he is 


' entitled b a decree on that judgment, 


It is contended on behalfof the defend- 
ant that tae plaintiff is not so entitled on 
the grourd that the judgment relied upon 
is one oktained against a foreigaer, who 
was not zesident within the jurisdiction at 
the time of the institution of the suit and 
whe had aot in any way submitted himself ' 
to the jurisdiction of the Singapore Court 
and that he judgment being an ex parte 
one was cot a judgment on the merits which 
would en:itlethe plaintiff to a conclusive 
presumption in favour of the judgment and 
toa decree thereon. | 

The lawon the subject is contained in 
s. 13 of the Civil Procedure Oode. That 
section, ait now stands, applies not only 
tocases where a foreign judgment is set 
up as  lefence, but also to cases in 
which tke plaintiff seeks to obtain a 
decres in a British Indian Oourt on a 
foreiga judgment. “Foreign Court" and 
"Foreign judgment" are defined in s. 2. 
of the  Oivil Procedure Oode and 
according to those definitiong the judg- 
ment of tas Supreme Court of Singapore 
is undoubtedly a foreign judgment. Sec- 
tion 13 >f ' the Code makes a foregin 
judzmen- conclusive as to matters 
adjudieated thereby with six specified 
exceptions. The last four do not apply to 
the case befote me, and the question for 
consideration is whether the judgment of 
the Singapore Court comes within -the 
exceptions contained in sub-s.(a) or (b) of 
s. 13, °Saction 14 enacts that the Oourt 
shall presume on the production of 4 
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certified copy of a foreign judgment that the 
judgment was pronounced by a Court of com- 
petent jurisdiction; but the presumption 
may be displaced by proof of want of juris- 
diction. 

- Ishall first deal with the second conten- 
tion raised, namely, that thejudgment not 
being a judgment on the merits, the plaint- 
iff is not entitled to a decree thereon. The 
first point is to see what the Legislature 
means by the words “where it has not been 
given on the merits of the case.” They 
may mean that the judgment weson a 
matter of form and not on the merits or they 
may mean that the judgment fails to deter- 
mine and decide the matters in controversy 
between the parties to the suit. It is 
unnecessary to deal at any greatlength 
with the earlier cases on thesubject. The 
law was discussed in two cases by the 


Madras High Court in the first of which a 


Bench of that Court took the view that an 
ex parte judgment was a judgment on the 
merits which in the latter case was overrul- 
ed by ai Full Bench of thesame Court. 
These two judgments, therefore, give all the 
pro and cons and I shall deal with them 

rst. . . 

The first of these two cases is 
Janoothassam v. Mahomed Ohuthu (1). In 
` that case the suit was on a judgment 
obtained in the Colombo Court. It was 
held in that case thatthe defendant had 
submitted himself to the jurisdiction of the: 
Colombo Court and the sole point which 
remained for consideration, therefore, was 
whether an ex parte judgment obtained in 
the Oolombo Court could be saidio be a 
` judgment on the merits. The learned 
Judges held that an ex parte decreais not 
necessarily a decree not passed on the 
merits. They discussed some of the 
. English cases and distinguished ihe case 
of Keymer v. Viswanatham Reddi (2) on 
the ground that there a controversy was 
raised by the defendant and that his defence 
was struck out ona technical plea. They 
seem tothink that it is only where a defence 
` js raised and that defence fails not after a 
judicial decision but on account of some 
.defect in form that the judgment could 
not be said to be & judgment on the 
merits, 

The ruling of Mr, Justicg Parlett in 


(1) 82 Ind. Cas. 425; 47 M. 877; 47 M. L. J. 356; 20 
T. W. 677; A. I. R. 1925 Mad. 155. 

(2) 38 Ind. Cas. 683; 40 M. 112; 15 A. L. J. 92; 21 
M. L. T. 78; 32 M. L. J. 35; 5 L. W. 342; 19 Bom, L, 
R. 206; 21 O. W.N. 358; 25 O. L, J, 233; 1? Bur. L, 
T, 175; 441. A. G (P. OO). 
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Durn v. Keymer (3)contains some argu- 
ments in favour of holding that an ex parte 
judgmen; isa decision on the merits. But 
it cannot be saidto be an authority for 
what it actually decides in view of the 
Privy Council ruling in Keymer v. Viswa- 
natham Feddi (2). 

In a ‘ater ease referred toin Mahomed 
Kassim G Co, v. Seeni Pakir (4) and which 
is reported .in an unauthorised report 
[Asanali Nagoor Meera v. Mahadu 
Meera  :5)) a Bench of the same Court 
consisting of one of the Judges who 
decided she previous case, adhered to the 
view taken in the earlier case. In the Full 
Bench ease of the Madras High Court 
Mahomed Kassim & Co. v.Seeni Pakir (4) 
the poin: came up for decision again and. 
was -referred to a Full Bench. It was the 
considered opinion not only of the referring 
Judges kut also of theJudges composing 
the Full Bench that an ex parte decree is 
not a dezree on the merits and that, there- 
fore, a Eritish Indian Court cannot give 
a decree on a foreign judgment obtained 
ex parte As most of the authorities are 
discussed in the referring judgment, it is 
unnecessary for me to deal with them and 
I will content myself with expressing my 
concurrerce in the judgment ofthe Full 
Bench of she Madras High Court, : 

. It will be noticed that the procedure follow- 
ed in the Supreme High Oourt of the Straits 
Settlemert, which sits both at Singapore 
and at Penang is given in the Full Bench 
judgment which deals witha judgment 
of that Ccurt at Penang. The procedure is 
the same and, I have no doubt, was the pro- 
cedure fo_lowed in this case as is quite clear 
from the order itself and that is that a judg- 
ment is sntered as a matter ofcourse in 
favour of the plaintiff onthe pleadings 
without the plaintiff being called upon to 
prove his case. It seems to; me thata 
decision cn the merits involves the applica- 
tion of she mind of the Court to the truth 
or falsity ofthe plaintiff's case and, there- 
fore, thowgh ajudgment passed after a 
a judicial consideration of the matter by 
taking evidence may bea decision on the 
merits even though passed ex parte, a deci- 
sion passed without evidence ofany kind 
cannot bə held tobe a decision on the 
merits. This distinguishes the case of 


(3) 20 Inc. Cas. 971; 7 L.B. R. 56; 6 Bur. L. T. 


(4) 100 Ind. Cas. 555; 50 M. 261; 52 M. L. J. 240; 25 
L. W.307; A. L R. 1927 Mad. 265. 

(B) 92 Inc, Cas, 491; 22 L. W. 820; A. I, R, 1926 
Mad, 259, 


eos 
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IshrijPrasad v. Sri Ram (6) wherethe Court, 
though it took no evidence, directed its 
mind to the truth or falsity of the plaintiff's 
case. The plaintiff's suit must fail on this 
ground and it is unnecessary to consider 
the other point raised, namely, whether 


a British Indian subject is.a foreigner, as ` 


that word is used in this connection, over 
whom the Singapore Court has no jurisdic- 
tion after he had left Singaporeand ceased 
to reside therein. I have come to this 
conclusion not without a great deal of 
reluctance, because it seems to me that the 
utility of a foreign judgment will be 
considerably impaired by the viewl am 
compelled to take. It seems to me absurd 
that a British subject who is allowed free 
ingress into apart of the British Empire 
aud carries on a trade there and contracts 
liabilities in respect of thetradeso carried 
on by him should be allowed to escape the 
jurisdiction of the Courts of that country 
by the simple act of absconding when his 
business fails, Ihave however, got to 
administer the law as I find it. à 

The suit will, therefore, be dismissed with 
costs in favour of the defendant. 

R Suit dismissed. 


L. 
. (8) 105 Ind. Cas. 186; 25 A, L. J. 887; A. I. R. 1927 
All, 510; 50 A. 270, 


RANGOON HIGH COURT. 

Civit MIsCELLANEOUS Cases No. 67 or 1928, 

May 21, 1928. 
Present:—Mr. Justice Chari. 
Inthe matter of M. HAMILTON KING 
—PETITIONRERE, 

Court Fees Act (VII of 1870), s. 19 (T)— Letters 
of Administration re private provident funds—Court- 
fee, necessity — of—Private provident funds— 
Vesting of fund money in nominee, ete.—Succession 
— Provident Funds Act (XIX of 1925), s. 8 (2)—Vesting 
of fund money in dependant Exemption from debts. 

sum of money ina private provident fund can- 
not be deemed to vest in the nominee or the widow 
or the children of the depositor. There is undoubt- 
edly a fiduciary relationship between the depositor 
and the private company which has created the 
provident fund, but such a company cannot be 
deemed to be trustee for-the dependant or the nominee 
of the depositor. Such a nominee or dependant can 
only take by succession to the estate of the deceased. 


Therefore, Court-foe must be paid when Letters 
of Administration are applied for in respect of a 
private provident fund of a deceased person. 


Obiter.—Ünder s.3 (2), Provident Funds Act, 1925, 
money in the Railway or Government Provident 
Funds vests in the dependant as defined in s. 2 of 
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the Act ard is also fres from debts contracted b 
the deceased or by the dependant before the deat, 
of tLe dep ssitor. 


Mr. Leach, for the Petitioner. 


Mr. A Eggar, the Government Advocate, 
for the Orewn. 


JUDGMENT.—The question for 
decision in this case is whetherthe sum of 
money standing to the credit of thedeceased 
in Pouca? & Oo.’s Provident Fund is exempt - 
from Court-fee on an application for Lettera 
of Administration to the estate -of the 
decoased 

Im Civi Miscellaneous Case No. 263 of 
1925, the learned-Ohief Justice had made 
a mote that the amountin a Railway Pro- 
vident Fund was exempt from duty. That 
case, however, was in respect of a deposit 
in £ Raliway Provident Fund to which the 
repealed Provident Fünds Act (IX of 1897) 
app-ied and to which the new Act (XIX of 
1922) now applies. Section 4, sub.-s. 2, of 
the 5ld Aet enacted that any sum standing 
to the credit of a subscriber or depositor in 
a Coverrment or Railway Provident Fund 
at the time of his decease and pay- 
able under the rules of the fund or 


uncer the Act to the widow and 
ehildren.................. ss. ..Bhall vest in 
the widow or the children............ free’ 


by the deceased or by the widow or by 
the children or by any one or more of 
then before the death of the subscriber 
or depositor. It will be seen that thig 
section v2sted the money in the widow or 
the children whose property it became on 
the deatk of the depositor. There may 
be some doubt as to the exact operation 
of the vesting clause, namely, whether 
it was meant to vest the money in the 
widcw or the children free from debt; 
that is, whether the clause was intended 
to saow shat the money standing to the 
ered.& ofthe deceased subscriber was not 
subj2ct tc the debtsof the deceased or his 
widcw or children. 

In s. 3, subs. 2, of the new Act, the 
poinz is made perfectly clear because that 
section enacts that such sum shall vest in 
the dependant................. esce and shall 
PE ue edet edes Sides Seeks be free from any debt or 
other liability, etc. From this it is clear 
that sofar a8 the-Government or Railway 
Prov-dent Funds are concerned the money 
vests in tae "dependant" which term is 
definsd ins. 2 and isalso free from debta 
contracted. by the deceased or by the de- 
pendant kefore the death of the de; ositor, 
The question may arise whether such 
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sum vests also in the nominee in respect 
of deposits in Government or Railway 
Provident Funds, because, cl. 3, sub- 
s. 2, carefully confines the operaiion of 
that section in the case of the dependants, 
It is true that 5,4 enacts that the officer 
whose duty it is to make the payment 
shall pay the sum or the balance if the 
subscriber is dead to the dependant; or to 
a nominee etc. Butsubs, 2 of that section 
shows that the object of that section 
is merely to enable such officer to make 
the payment and to keep the Govern- 
‘ment or the Railway free from all liability 
in respect of the’ sum so paid, The 
question, however, does*not arisein this 
case. A sum of money in a private pro- 
vident fund cannot be deemed to vest in 
the nominee or the widowor the children 
of the depositor. f 

It has been contended that even in a 
private provident fund the money is held 
in trust for the depositor and after his 
death is held in trust for his dependant 
or nominee. There is undoubtedly a 
fiduciary relationship between the depositor 
and the private company which has created 
the provident fund but such a company 
cannot be deemed to be trustee for the 
dependant orthe nominee of the desposi- 
ior. Such a nominee or dependant can 
only take by succession to the estate of the 
deceased, and such a deposit is, therefore, 
not exempt from paying the Court-fee 
when application is made for Letters of 
Administration to the estate of the deceased 
subscriber or depositor. I, therefore, hold 
that in this case the sum of money stand- 
ing to the credit of the deceased in 
Foucar & Co.'s Provident Fund is liable 
to pay Oourt-fees, 

B. L, 


Order accordingly. 


— — 


. RANGOON HIGH COURT. 
First Orvin APPEAL No. 310 or 1927. 
May 15, 1928, 
Present :—Mr. Justice Das and 
| Mr. Justice Doyle. 
-MA SHWE ON—P anti pr— ÁPEELLANT 
: versus e 
MA SAW AND ANOTBER—DEFENDANTS 
—BHESFONDENTS. f 
Limitation Act (IX of 1908), Sch. I , Arts. 49, 145— 


Suit for recovery of property deposited—Refusal to 
return -deposit—Limitation. . 


The limitation for a suit against a depositary- 


er recovery of moveable property deposited with him 
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is 30 years from the date of deposit under’ Art. 145 
Limitation Act, The mere fact that a demand was 
made by the plaintiff for the return of the same 
property and there was a refusal on the part of the 
depositary does not make the possession of the latter 
unlawful within the meaning of Art. 49 and thereby 
attract the application ef that Article and reduce the 
limitation tooneof three years from the date of refusal. 
[p. 469, cols. 1 & 2.] S i Mr 
Narmadabai v. Bhavanishankar (1) Ganginent 


. Kondiah v. Gottipati Pedda Kondappa Naidu (2) and 


Administrator-General of Bengal v. Kristo Kamini 
Dassee (3), followed. 


First appeal against the 
of the District Court, Tavoy, 
Regular No. 4 of 1927. 

Mr. Clark, for the Appellant. 
Mr. Paget, for the Respondents. 


JUDGMENT, 


judgment 
in Oivil 


Das, J.—Theplaintiff-appellantentrusted . 


certain jewellery to the defendants-res- 
pondents for the purpose of raising a loan 
forher. This was in 1914, The defendants- 
respondents raised some money for the 
plaintifi-appellant ; she paid back the 
money raised for her, and the jewellery 
remained withthe defendants-respondents. 
In December, 1921, the defendants-res- 
pondents refused to return the jewellery 
to the plaintiff-appellant, and she filed a 
suit on the 14th of December, 1927. 

It is urged on behalf of the defendants- 
respondents that the plaintiff-appellant’s 
suit is barred by limitation. Their 
contention is that Art. 49 of the Limita- 
tion Act applies ; and that as the plaintiff- 
appellant has filed her suit more than 
three years after December, 1921, her suit 
i8 barred by limitation. ] 

The plaintif-appellant's contention is 
that the Article governing her case is 
Art. 145 of the Limitation Act; and 
ka mag suit is not barred by limitation. 

e 
Art. 145 or Art. 49 of the Limitation 
Act applies to the facts of the case. 

" There can be no doubt that the jewel- 
lery was deposited with the defendants- 
respondents ; and that is not seriously 
disputed in this case ; but the defendants- 
respondents' contention is that their posses- 
sion became unlawful when they refused 
to give back the jewellery; and that, 
therefore, Art. 49 of the Limitation Act 


applies, 

Mr. Paget on bebalf of the defendants- 
respondents contends that Art. 145 of 
the Limitation Act is governed by Art, 
49 of the Limitation Act; that, if a 


depositor demands the return of the thing 
deposited and the “depositee” refuses to 
return if, the possession becomes unlawful 


Sole case before us is whether — 


! 


"P 
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and that, from that time, Art. 49 
of the Limitation Act applies to the -acts 
of the case. 

We do not think that Art. 145 is 
governed by Art. 49 of ths Limitetion 
Act; and arefusal to return the goods 
deposited does not. in any way affect the 


: application of Art. 145 of the Linita- 


tion Act. 


—— —In the case of Narmadabai v. Bhatani- 


Shankar (1), Sir Lawrence Jenkins, Chief 
Justice, at page 432*, states as follow; :— 

"Now, Art. 145 provides that a suit 
against a depositary to recover moveable 
property deposited is to be commenced vith- 


in thirty years from the dateof the deposit, - 
. If this Article governs, then the sut is 


not barred. But why should not th.s be 
the governing Article so far as the pla?ntiff 
seeks to recover the ornaments? * * * 

“It is argued that as there was a demand 
and refusal, Art. 145 ceased tc ba 
applicable, But it is a general principle 


that if a man be entrusted with property 


for safe custody, he cannot better his 
position by wrongfully dealing with it.’ 

In the case of Gangineni Kondiaa v. 
Gottipati Pedda Kondappa Naidu (2) Sir 
Arnold White, Chief Justice, states as 
follows in the course of his judgmen3 :— 

"The question is whether Art. 145 or 
Art. 49 applies to the suit. Eb is 
assumed for the purpose of this judgment 
that there was a deposit by the plaintiff's 
father with the defendant of a certain 
jewel. It is found that there was a demand 
and refusal more than three years before 


‘suit. If Article 49 applies, the sui is 


clearly barred, If, on the other hand, 
Article applicable is 145, the suitis in 
time. The decisions in  Administrator- 
General of Bengal v. Kristo Kamini Dassee 
(3) and Narmadabai v. Bhacanishaakar 
(1) are elear authorities in favour of the 
applicability of Art. 145. It is argued 
for the respondent that Art.145 hes no 


the 


‘application to a case where there has >een 


a demand for the return of the deoosit 
and a refusal by.the depositary. In such 
& case it is said the possession of the 
defendant which was lawful from the 
commencement of the deposit 
wrongíul on refusal to return and, therefore, 
the suit becomes one ‘for other specific 
moveable property or for compensztion 


for wrongfully detaining the same’ anc the 
(1) 26 B. 430; 4 Bom. L. R. 72 


(21 5 Tod. Cas, 1; 33 M. 56; 20 M. L. J. 41; ; 
L. T. 282 PI 


"(3) 31 Ò. 519; 8 0. W. N, 500. 
*Page of 26 B.—[Ed.] 
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period afthree years provided by Art 
49 oegina to run from the date when the 
detsiner't possession becomes unlawful. 
We are unable to agree with this conten- 
tior. Arzicle 145 is the special Article 
dea_ing vith a suit against a depositary 
to recover moveable property deposited 
and the period of thirty years provided 
by it rurs from the date of the deposit. 
Art_cle 44 on the other hand deals generally 
with a &uit for , other specific moveable 
prooerty andit seems to us to have no 
applieatien where the specific provision 


consainec in Art. .145 applies. * * 


“But apart from the foregoing reasoning it - 


is prima "acie clear that all actions for the 
recovery Df a deposit of moveable property 
are. by tae express words of Article 145, 
comprisel within it. No exception is made 
as regards deposits where demand and 
refusal make the continuance of possession 
unlawful The Article includes suits 
against £ pawnee for recovery of moveable 
property. It cannot be contended for a 
moment that if a pawnee refuses to return 
the pledge on demand, and thereby makes 
his-possession wrongful there is any other 
Article epplicable to the case. 
no ~easor, therefore, for making any distinc- 
tior in tae case of the suit for return of 
the depcsit.” 

We agree with the principles enunciated 
in shis judgment. We may refer in this 
connectim to the case of Administrator- 
Gereral cf Bengalv. Kristo Kamini Dassee 
(3), whers it was held that, where Govern- 
meat securities were deposited with a 
person te be used by him, if necessary, 
to raise money, the transaction amounted 
to a deposit and mot a loan, and that 
Art. 145 of the Limitation Act governed 
the case. 

We miy also refer to the case- of 
Kishtappy. Chetty v. Lakshmi Ammal (4), 
where Sr Walter Schwabe, Chief Justice, 
in ihe course of his judgment, at page 
435*, stats as follows :— 


“It would be most illogical to allow a. 
_shorter period in the case 


where the 
*deposites, if I may use the word, gets 
the advantage than is allowed in the case 
where the depositee is merely doing 
something for the advantage of the 
depositor, afid it is to be observed that 
casas nos coming under Art. 145 come 


nowhere, unless indeed they can be brought ` 


49. . 
44 M. L. J. 431; 17 L. W 


witain the words of 

(45 72, Ird. Cas. 812; L . 
467; (1983) M. W. N. 284; 32 M. L. T. 217; A. L R. 
192: Mad. 218. 


*Page of 14 M, L, J.—[Ed.] 
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Article 49, if intended to cover cases like the 
present, is most curiously worded, for it 
is for suits for other specific moveable 
property than property lost or asquired 
by theft or dishonest misappropriation 
or conversion or for compensation for 
wrongfully taking or wrongfully detaining 
the same ;and the period of limitation is 
three years from the time when the rroperty 
is wrongfully taken or injured or when 
the detainer's possession becomes unlawful. 
It seems to me that an entirely different 
class of suits is being dealt with—not suits 
for recovery of property deposited with 
another but suits in respect of pro- 
perty wrongfully taken or wrongfully 
detained. It is to be observed that, if 
this is not so, there would be two different 
periods allowed in respect of goods eposit- 
ed strictly so called ; for, where -goods 
are. deposited for safe custody only and 
a demand is made for their return and 
refused, those goods become wrongful 
ly detained and there would be a 
period of thirty years under Art. 145 and a 
period of three years under Art. 49; and it 
is not probable that the Legislature in- 


tended to arrive at that result, I think. 


that that is-an argument in favour >f the 
view that Art. 49 is not dealing with 
articles deposited in any sense and it would 
follow that itisan argumentin favour of 
holding that Art. 145 covers more then the 
depositum of Roman.Law." . 

We are clearly of opinion that, when 
£oods are deposited, the Article governing 
is Art. 145; and that Art. 49 in no way 
affects the application of Art. 145 of the 
Limitation Act.. - 

“We, therefore, set aside the judgment 
and decree of the lower Court and remand 
the case for trial on the merits. 

The plaintiff-appellant willget he- costs 
in this Court. : MEG 

Doyle, J.—I concur. It is significant 
thats. 10, Limitation Act, does not allow 
limitation to be set up at all by a trustee in 
the case of an express trust. It is only 
reasonable, therefore, to suppose, in cases 
like the above where there is a transaction 
in the nature ofa trust that the law would 
contemplate a longer period of limitation 
against a wrong doerthan in cases where 
ae trust of any kind had been establish- 
ed. . | 


R. L, Case remanded, 
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RANGOON HIGH COURT. 
Seconp Civi, APPRAL No. 722 or 1927. 
July 11, 1928. 

Present :—Mr. Justice Baguley. 
MAUNG KYAING AND ANOTHER— - 

VELAINTIFFS—APPELLANTS 


versus 
P. LT, A R. OHETTYAR Firm 
— JEFENDANT8—HRESPONDENTS, 

Civil Prozedure Cede (Act V of 1908), s. 100— 
Second appeal —Negligence-—Question. of law—V endor 
and purchassr—Omission to obtatin title -deeds from 
vendor—Neuligence. 

Whether -ertain facts constitute negligence is a 
deduction from those facts and is, therefore, a ques- 
tion of law which may be agitated in second appeal. 
[p. 472, col. I] 

Durga Chowdhrani v. Jewahir Singh Chowdhri (2) 
and Ramgopel v. Shamskhaton (3), followed. 

Where a man satisfies himself of the genuineness 
of a lease taat has been issued in the name of his 
vendor by the Oollector and that, there has been 
no dealing with it reported in the Registration 
Office from the date of issue upto the date of sale, 
he must be dsemed to have done all that an ordinary 
prudent purchaser could be expected to do. [p. 472, col. 


Though is is not always negligence on the 
part of a mortgagee to fail tosecure the title-deeds 
of land mo-tgaged to him, the case} would be 
different if = purchaser fails to get the title-deeds 
from his veador. Thus failure on the part of the 
purchaser ofa Government lease to obtain the title- 
deed, i.e, Gcvernment lease and to report the trans- 
fer to the Ccllector or to get it entered in the Collec- 
tor's Register amounts to negligence. [p. 472, col. 
2; p. 473, co1.1.] 

Imperial Eank of India v. U Rai Gyaw Thu (4) 


and A.L.R.M Chettiar Firm v, L.P.R. Chettiar Firm’ 


(5), referred fo. 

Second appeal against the judgment of 
the Distrist Court, Pegu in Civil Appeal 
No. 123 of 1927. — : ms 

Mr: Kya Gaing, for the Appellants, 

Mr. Jeejeebhoy, for the Respondents, 

JUDGIMENT.—The facts of this case 
are fairly simple, ! 

One Ma Sun had a thirty-year lease from 
Government of a certain Holding (No. 48). 
Thelease was in the ordinary form, with 
power of renewal under the Town 
and Village Lands Act. She sold this 
lease by a -egistered deed to the P. L. T. A. 

Firm. The firm sold the lease again to 
Ma Thein Yin, and Ma Thein Yin took the 
precaution of having the lease transferred 
to her name in the Collector's office—g 
‘precaution which the P.L. T. A. R. Firm 
had .never taken. Subsequently, the P. L. 
T. A R. Sirm bought the lease back again 
from Ma Thein Yin. The then agent asked 
herto giv» them the lease, but she put 
him off with some excuse and he took 
no further interest in the matter, The 
lease was rot re transferred to the P. L, T. 
A.R. Firm, but the purchase from Ma 
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Thein Yin was bya duly registered deed. 
Ma Thein Yin being thus left in possession 
of the lease, proceeded to cometo some 
arrangement with the Collector. She 
surrendered the lease to Government and 
received in place of it eight leases for por- 
tions of the original Holding No. 48. The 
new plots were known as Holding Nos. 
A-48 to H-48. Part of the land reverted 
to Government and was used for roads and, 
presumably, conservancy lanes. The lease 
of one of these new plots was sold to 
Maung Kyaing and Ma Mya Khin by a. 
registered sale-deed by Ma Thein Yin. 
They got the new lease of a small plot from 
Ma Thein Yin and had it transferred to 
their name in the Collector's records. 
P. L. T. A. R. Firm now sue Maung Kyaing 
and Ma Mya Khin for possession of this 
Holding (No, E-48). 

Unfortunately, as is so often the case, the 
whole matter from end to end has been 
dealt with as though the parties were the 
absolute owners of the land. 

The plaint says in para.1: “That pleint- 
iff is the absolute owner ofa piece of land,” 
and the defendants in para. 4 of their 
written statement claim that they are the 
absolute owners of the land. As a matter 
of fact, all the interests that any of these 
parties had ever -had inthe land were only 
those of a lessee from Government on a 
certain lease. 

The trial Court decreed theclaim. The 
issues which it framed were:— . 

fi) whether the plaintiff was the owner 
EN land in suit, (i.e. Holding No. E- 
48) ? 

(ii) whether the defendants made abona 
fide purchase of the land from the owner, 
Ma Thein Yin, without the knowledge of the 
plaintiff's title? and : 

(iii) whether the plaintiff was estopped 
from disputing the sale between the defend- 
ants and Ma Thein Yin by his own act and 
conduct ? 

The answers to the issues were as fol- 
lows :— 

The first issue was answered in the 
affirmative, that the plaintiff was the owner 
of theland. This, of course, was entirely 
wrong. The owner was Government. The 
plaintiff may have the right of a lessee, but 
nothing more than that. : , 

The second issue the trial J udge 
answered in the negative, holding that the 
defendants were not bona fide purchasers, 
The reason for this is that he was of opinion 
that Maung Kyaing made no enquiries 
about the said land before buying the lease 
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“from her as Ma Thein Yin was a respect- 


able person; and he held that, because 
Macng Kyaing failed to make a search in 
the Regiscration Office, he could not bé con- 
sidered a Dona fide purchaser. , 

As regards the third issue, the trial 
Court answered this in the negative, saying: 
“There is nothing to show that the plaint- 
ifs y thair declaration, act or omission 
intentionelly caused the defendants to 
belisve that Ma Thein Yin was the owner 
of tae said plot. This absence of intention 
on the pleintiffs’ part takes the case out of 
the law of estoppel * * *", : 

On appeal by Maung Kyaing and Ma Mya . 
Khin, the learned District Judge came to . 
the same conelusion as the trial Court. In 
his judgment he discusses the question of 
whether registration is notice or not, finally 
quozing their Lordships of the Privy . 
Council in Tilakhari Lal v. Khedan Lal 
(1), zo the effect that notice cannotin all 
cases be inputed from the fact that a docu- 
mert cam be found in the register, and, 
therefore, he says that in the present 
instance i; may be correct to say that the 
defendants did not have notice -of the 
plaintiffs" purchase. After this, however, 
he froceeis to argue that, when there are 
two trans-erees, the second transferee takes 
the property subject to the claims of the 
first trans’eree; and that, because the first 
transferee in this case had taken thé whole 
intezest o: Ma Thein Yin, she had nothing 
to convey io the defendants-appellants. 

The question of estoppel, the learned 
Judge dos 2o appear to have touched upon 

in his judgment. 

a al I am asked to hold that 
the plaintiffs respondents were estopped 
from claiming the land against the defend- 
ants appellants, who were bona fide pur- 
chars for valuable consideration without 


‘notice. 


A preliminary point was raised that, as 
negligencs was a fact and not a matter of 
law, this could not be raised in second 
appeal (vide Tilakhari Lal v. Khedan 
Lal (1) above . quoted: “* * * the 
proposition involved is not one of law but 
of fact, 7^ * * ^") With this conten- 
tion, Iam unable to agree. Itis true that 
the lower Courts have both come to certain 
conclusiors on facts. Iam bound by the 
facts whizh they have found, but I am 
not,in m7 opinion, bound by the deduc- 

(1) 57 Ind Cas. 465; 48 C. 1 at p. 16; 39M. L. J. 243; 
(1920 M.,W  N. 591; 2U. P. L. R. (P. O) 139; 24 
Bom. L. R 1319; 18 A. L.J. 1074; 250. W. N. 49; 
28 M. L. 'T. 724; 47 I. A. 239; 32 O. L. J, 479; 13 L. W. 
161; £ P. L. T. 101 (P. 0), M 
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tions: which they have made from those 


facts. | 
There is'.no such thing as “legal 
negligence, "and ‘‘negligence " is. I think, 
nowhere defined. Whether certain facts 
constitute negligence is a deduction from 
those facts, and, although Iam bound by 
the findings of fact by the lower Appellate 
Court, I am not bound by its deductions 
. from-those facts. On this point I would 
` refer to Durga Chowdhrani v. Jewahir 
Singh Chowdhri (2) and Ramgopal v. 
Shamsichaton (3). The facts, I have to take 
‘from the lower Appellate Court. 
The point for consideration is: Of what 
iransactions had Maung  Kyaing notice, 
actual or constructive’ at the time he 
bought his lease of Holding No. E-48? 
He certainly had before him the lease issued 
by the Collector to Ma Thein Yin, because 
she transferred it to him." He bought the 
lease on the 16th August, 1925; tke date of 
the lease issued to Ma Thein Yin was the 
17th April, 1925, four months earlier. The 
lease was, on the face ofit, good; it had 
not been transferred to anybody else, Ma 
Thein. Yin was living on plot No. 48, which 
had been broken up into these eizht sub- 
plots and I have little doubt that an ordinary 
man wouldhave boughtthat lease without 
enquiry like Maung Kyaing. A theoretically 
- prudent man, however, perhaps should have 
taken morecare. He would have to go to 
the Registration Office to see that Ma Thein 
Yin had not parted with her interest in this 
lease. But Iam not quite sure that an 
ordinary man of ordinary prudenze would 
' have gone behind the lease issued by the 
Collector to Ma Thein Yin. Supposing we 
take a man of more than ordinary caution, 
he might have looked into the Collector's 
proceedings. What he would have found 
there was that this lease was issued to Ma 
. Thein Yin by the Collector in return for the 
surrender of a lease of a larger piece of land 
of which the new holding formed part, 
That lease, though issued to somebody 
else, had been transferred to Ma Thein Yin's 
name, and I cannot conceive of ary man of 
ey prudence going any furiher than 
this. 
. It is argued that the Registratior Office is 
- the place to look, and that without a search 
in the Registration Officea nfan cannot be 
held to have made the searches which an 
ordinary man would make. Butit must 


(2) 18 C. 23; 17 I. A. 122; 5 Sar. P. O. J. 560 
(4) 20 C. 93; 19 L A, 228; 6 Sar, P. O. J. 247 
(P. 0). . IE M 
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be remembered that these transfers of 
leases are not like transfers of ordinary 
freehold land, for one thing, the leases 
themselvzs issued by the Collector are never 


registered at all, and, therefore, cannot be 


found in the Registration Office. | 
Another point is that, in accordance with 
the terms of the lease, all changes have to 
be repcrted to the Deputy Oommis- 
sioner vithin one calendar month under 


‘penalty, and the Collector will only re- 


cognize people the transfer to whom has 
been reported to him; and, therefore, I 
hold tha; any man who satisfied himself 
of the genuineness ofa lease that has been 
issued in the name of his vendor,.or 
transferred to his vendor by the Collector, 
and that there has been no dealing with it 
reported in the Registration Office from 
the date of issue up to the date of sale, has 
done all that any ordinary prudent man 
could be expected to do. Ido not say for 
a momentthat Maung Kyaing did all these 
things, kut had he done so, it is quite clear 
that he would have found no suggestion 
that the plaintiff firm had any interest 
whatsoever in this lease, and, therefore, he 
can only be held to have notice of what he 
would heve discovered—that is nothing at 
all Onthe other hand, we have to con- 
sider the position of the plaintiff firm. The 
plaintiff firm by the negligence of their 
agent hed undoubtedly put itin power of 
Ma Them Yin to defraud and sheavailed 
herself of the opportunity. Had ‘the 
plaintiff firm's agent insisted on her making 
over the lease itself, she could not have 
surrendered it to Government, On her 


- saying that she could not find the lease, all 


that the plaintiff firm had to do was to 
report the fact that théy had bought the 
interests of Ma Thein Yin to the ‘Collector, 
and he would no doubt, after enquiry, have 
entered them as the new lessees. They did 
not do this. NE 

I notethat the original lease, which is on 
the file 5f the record, though it has twice 
been bcught by this particular firm, has 
never been transferred to them at all. - 16 
is true that it has been laid down that it 
isnot always negligence to fail to secure 
the titledeeds of land mortgaged to any- 
one. [Fide Imperial Bank of India v, U 
Rai Gycw Thu (4) and A. L. k. M. Chettiar 


(4) 76 Tad. Cas, 910; 1 R. 637; (1923) M. W, N, 
609: A. L R. 1923 P. C. 211; 45 M. L. J. 505; 21 A. 
L.J. 784 25 Bom. L. R.1279: 9 O0. & A. L. R. 937 
33 M. D. C. 395; 2 Bur. L, J. 254; 28 O. W. N.470; 39 
Ç. L. J. 186; 51 C. 86; 50 I. A. 283 (P. O.). - 
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‘Firm v. L. P. R. Chettiar (5).] But it must 
be remembered that in this case it: was the 
purchaser who failed to get his title-deeds 
from his vendor and not the mortgagee 
who failéd to get his title-deeds from the 
mortgagor ; and ina case like this, where 
the title-deed is a Government lease, I 
should say. that to fail to get the lease itself 
and also to fail to report the transfer to the 
Collector, or to get it entered in ihe 
Collector’s books, is undoubtedly neglig- 
ence. 

My attention has 


by Ma Thein Yin to Maung Kyaing of 
Holding No. E-48. This, the present agent 
of the firm says, he found when he took 
over the office from his predecessor. It 
was issued on the 4th November, 1925, 
presumably to the firm. When this copy 
came into the possession of the firm, they 
must be held to have had notice of ithe 
transfer of the lease of Holding No. H-48 
by Ma Thein Yinto Maung Kyaing, and, 
therefore, they were aware that Ma Thein 
Yin was swindling Maung Kyaing and 
themselves. No notice of their claim to 
this piece of land was given to Maung 
Kyaing until the 17th May, 1926, when he 
was just on the point of finishing the house 
which he erected on the land. In other 
words, they allowed him to build the 
house first throughout the whole working 
season, and then claimed the land. 

It is impossible for a plaintiff who does 
this sort-of thing to ask for any equitable 
relief, | f 

I hold, therefore, that the defendants- 
appellants had they madeordinary enquiries 
that an ordinary prudent man would have 
made in this particular case, would not have 
- come across anything which, would have 
put them on enquiry as regards the 
plaintiff firm having any interest in this 
lease. 4 : 

I hold also that the plaintiff firm is 
estopped from asserting their title to the 
tenes ot Holding No. E-48, because they 
failed:— 


(i) to get the original lease deed of 
Holding No. H-48 from Ma Thein 
Yin; 


(iz) to report the purchase of the lease of 
Holding No. E-48 from -Ma Thein Yin to the 
Colleetor ; 

(iii) to get themselves entered in the 
Oolleetor's registers as the owners of that 
]ease; and 


Je 98 Ind. Oas, 19; 4 R, 238; A. I, R. 1926 Rang. 
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been drawn to Ex.. 
J. This is a certified copy of the sale-deed. 


.Saita Nos. 221 and 249 
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(iv to give notice to Maung Kyaing of 
theirclaim to the land as soon as they had 
reascn to believe that he was building 
on -he land on title which he might 
reascnably be expected to regard as 
good. 

J, zherefore, allow the appeal, set aside 


the decrses of the lower Courts and - 
dismiss the suit with costs in all 
Courts. 

R, 2. Appeal allowed. 


RANGOON HIGH COURT. 
Seconp CIVIL APPEAL No. 483 or 1928. 
February 6, 1929 
Present:—Mr. Justice Mya Bu. 
MAUNG BA KIN —A?PELLANT 
versus . . a 
MA PWA THIN— RESPONDENT. 

Civ-l Procedure Code (Act V of 1908), O. XX XVIIT, 
v. 9, D. XX XIX—Order prohibiting withdrawal of 
monez —Attachment before judgment—Dismissal - of 
suit bi trial Court—Extinguishment of surety's liabil- 


ty. 

Tihe liabiity of the executant of a bond executed 
in pursuance of the provisions of O. XXXVIII, 
r. 9, Divil Erocedure Code, ceases as soon as the 
suit .s dismissed by the trial Court. 


Maaackjee v. Chettyar Firm (1), followed. 

An order, prohibiting a person’ from withdrawing 
a sun of money from Court, on the application. 
ofa creditor who has filed a suit against him may 
amount to an attachment before .judgment even 


-thougà it is vorded in the form of an injunction. 


Mz. L. Choon Foung, for the Appellant. 

JUDGMENT.—The bond in question 
was executed to enable the defendant in 
of 1926 of the 
Towaship Oourt of Thaton to withdraw 
Rs. -,500 which was lying to her credit 
in tke Sub-Divisional Court of Thaton, 
over which the Township Court in the 
two sases had issued so called injunctions 
restraining Mya Kyu Yin from withdraw- 
ing theamount on account ofthe applica- 
tione made by the respective plaintiffs in 
the two suits in the Township’ Court. 
The application in Suit No. 221 prayed 
thatan aftachment: before judgment might 
he made for Rs. 800 out of the aforesaid 
Rs. 1,500 whereas the application in Suit 
No. 249 prayed for a temporary `~ injunction 
restraining the defendant from withdraw- 
ing e sumof Rs, 700 out of the aforesaid 
Rs. 1,500. ` 


In spite of the wording of the prayer 
and -he wording of the order issued by 


E 
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Cho obtained a decrée against O. K. R, M. 


the Township Court to the Sub-Divisional 
Court, on these applications, the applica- 
tions and the orders were in reality for 
attachment beforé judgment of the sum 
of Rs. 800 and Rs. 700 respectively which 
- were claimed against the defandantin 
the two suits in the Township Court. The 
orders were clearly made under the pro- 
visions of O. XXXVIII, Civil Frocedure 
Code and not under O. XXXIX. The bondex- 
ecuted by the appellant, Maung Ba Kin, 
. therefore, was one executed in pursuance of 

the provisions of r. 9, O. XXXVIII. The rul- 
ing in Manackjee v. Chettyar Firn-(1) is ap- 
` plicable to the case and the appellant's 
liability on the bond ceased as soon as 
the suit was dismissed by the trial Court. 
The order of the lower Appellate Court 
is set aside, and ‘that of the Township 
Oourtis restored with costs, Advocate's 
fee in this Court to bs two gold moàurs. 

A. Order set aside 
sa? 105 Ind. Oas. 510; 5 R. 492; A. I. R. 1927 Rang. 


— AA 


RANGOON HIGH COURT. 
MiscELLANEOUS Ürvin AppeaL No. 21 of 1928 
: December 17, 1928. 

Present:—Mr. Justice Pratt and Mr. 
Justice Otter 
O, K. R. M. KATHIRASAN CHETTYAR 
^ —AÁPPELLANT 
g versus 
MA HTA-—RzSPONDENT. 


Limitation Aet (IX of 1908), Sch. I, Act. 182 (5)— 


Application to serve notice of execution or. judgment- 
debtor—Judgment-debtor{ressding outside 7urisdiction 
—Step-in-aid of exeeution—Bona fide appl“ cation. 

A bona fide application by a decree-hoHer to the 
Court which passed the decree to issue rptice to the 
judgment-debtor to pay up the decree debt, will be 
an effective step-in-aid of execution, even if at the 
time of the application the judgment-lebtor has 
ceased to reside within the jurisdiction of that Court 
and notice has consequently to be servsd on the 
judgment-debtor through another Oourt. ^p. 474, col. 
2 


The criterion in such cases is whether the appli- 
cation was made in good faith to secure execution, 
orto take a step-in-aid of execution, or was merely 
colourable with a view to give a fresh sterting point 

"for the period of limitation. [p.474, col. 2; p. 475, col.1.] 

Sheo Prasad v. Narainibai (1), followed. 

Appeal against the decree of the District 
Judge, Mandalay. 

Messrs. Ko Ko Gyi and Sanyal, for the Ap- 
pellant. 

Mr. Razak, for the Respondent. . 


JUDGMENT. p 
Pratt, J.—In Civil Suit No. 221 of 1923 
of the District Court of Mandalay, Maung 
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Ohetty on 19th April 1924. In Execution 
Case No. 65 of 1927, Ma Hta, successor of the 
dacree-holder, applied to the District 
Court, Mandalay, on 4th April, 1927, for 
notice to issue to judgment-debtor who was 
then resident in the Katha District, calling 
upon him to pay the decretal amount and 
costs. 

A notice to show cause against execution 
of the decree was posted at the house of 
the judgment-debtor, while he was tempo- 
rarily aksent on 13th April six days before 
the decrae was due to become time barred. 
The judgment-debtor did not attend Oourt 
or show cause and the execution proceed- 
ings were closed on 17th May, 1997. 

It was objected that alater application 
for execution was barred, it being contend- 
ed that fhe proceedings in case No, 65 of 
1927 were not bonafide. The District 
Court held that the application in case No. 
65 was azcording to law and bona fide and 
held that the later application was not 
barred by limitation. Against that order 
the presant appeal was filed. It is contend- 
ed before us that the application in case 
No. 65 was not competent, that the correct 
course would have been to apply for trans- 
fer of ths proceeding to the Katha Oourt 
in whose jurisdiction the judgment-debtor 
resided, since he had no property in the 
Mandaley District. The decree-holder did 
not, however, apply for execution against 
the property or person of the judgment- 
debtor, but merely for issue of a notice to 
the judgment-debtor to pay up the amount 
due on the decree with costs. 

She had only obtained a Succession Certi- 
ficate and may well have thought issue of 
anotice, asa preliminary step, might be 
productive, since the judgment-debtor 
was a banker in business assuch. No 
authority has been cited for the illegality 
of issue of such a notice through another 
Court to a judgment-debtor, who has ceas- 
ed to reside within the jurisdiction of the 
Court which granted the decreeand we 
are not prepared to say the notice was not 
competent, Until the decree-holder de- 
sired execution by arrest or attachment 
of property there was no necessity for trans- 
fer of the execution proceedings to the 
Katha Court. 

We ars of opinion it isimpossible to hold 
that under the circumstances the applica- 
tion was merely colourable and made for 
the sole purpose of keeping the decree 
alive or with no intention of taking out 
execution or a step-in-aid. The criterion 
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in such cases as pointed out in the Allab- 
abad case of Sheo Prasad v. Naraini Eat 
(1) is whether the application was made in 
good faith to secure execution, or to take a 
step-in-aid of execution, or was merely 
colourable with a view to give a fresh stact- 
ing point for the period of limitation. 

We consider the application for issue of 
notice was, as the District Court held, made 
in good faith, and, if it was not an appi- 
cation for execution, must yet be considar- 
ed to have been a step-in-aid within the 
meaning of Art. 182, cl. 5 of the Schedtle 
to the Limitation Act. The appeal is dis- 
missed with costs. Advocate-fees three gcld 
mohurs. 

Otter, J.—I agree. There is some author- 
ity for holding that an application such 
as was made in the present case may be 10 
effective step-in aid to save limitation: Se 
Saday Chandra Jana v. Paresh Nath 
Ghose (2) and Gopal Chunder Manna v. 
Gosain Das Kalay (3). I see no reason io 
think that an application for notice to issie 
which (as it turned out) had to be execut: d 
through another Court was not made n 
accordance with law and to the proper 
Court. ~ 

But (apparently) we must be satisfied 
that the application was made bona fide for 
the purpose of obtaining execution: see Shzo 
Prasad v. Narainibai (1) and cases cite. 
I think it was so made in this case. A Su- 
cession Oertifieate had to be obtained, ard 
further application was made within a sho-t 
time. É 
-A s A ppeal dismissed. 

(1) 90 Ind. Cas. 938; 48 A. 468; A. I. R. 1926 AII. £5; 
21 A. L. J. 137. 

e, 64 Ind. Oas. 571; A. I. R. 1922 Cal. 44; 35 C. L. 


'(8) 25 0. 594; 2 C. W. N. 556. 


RANGOON HIGH COURT. 
Fisst Orvin APPEAL No. 182 or 19.8. 
= Deçember 3 1928. 
Present :—8ir Guy Rutledge, Kr., Ohief 
Justice and Mr Justice Brown. 
V. E. A. R. M. CHETTYAR Firu— 
DEFENDANTS—APPELLANTS 
versus 
A. K. R. M. CHETTYAR FigM— 
PLAINTIFFs — RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 59, 7&— 
Equitable mortgage—Omission to deposit all title-deels 
—Subsequent deposit of some title-deeds with another 
—Priority—Gross negligence. 

Plots A and B were held by one M under tro 


V. X, A, B. M. OSETTUAR Y, A. K. B, M, 2HETTYAB, 
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separaie lease deeds. If,sold these plotsto G by 4 
registered sale-deed and the fact of sale wus endorsed. 
on bosh thelease deeds. G deposited the sale-deed 
and the lease-deed relating to plot A with X with 
the insention to create an equitable mortgage. G 
subsequently deposited the  lease-deed relating to 
plot B with 7 with the intention to create another 
equita5le mortgage : 

Helc, (1) that as G had deposited the sale-deed of 
plots & and B with X, an equitable mortgage was 
created iu fevour of X over plots A and B, even 
thougl the lease-deed relating to plot B was not 
handed overto X; [p. 476, col. 2.] 

(2) that the mere fact that X had not insisted on 
getting the lease-deed relating to plot B did not 
amount tosu-h gross negligence on his partas to 
TANT Y's mortgage being preferred to his, [p. 477, 
eol. 1. 

A valid equitable mortgage may be created even 
though alltke title deeds relating to the property 
ae no; deposited with the mortgagee. [p. 476, col, 


Omission t> get all the title deeds does not necer- 
sarily amoun; to gross negligence in all cases. [p. 
477, co.. 1. 

Roberts v. Croft (2) and A. L. R. M. Chettiar Firm 
v. L. F. R. Chettiar Firm (3), referred to. 


Mr. Ba Maw, for the Appellants. 
Mr. K. C. Bose, for the Respondents. 


JUDGMENT.—The respondent, A. K, 
R.M. K. Ckettyar Firm sued one Ma Ohn 
Sein and 3 others on an equitable mortgage, 
the property claimed to be mortgaged 
consiets of two plots of land and a building 
thereon. The two plots of land are known 
as lots Nos. 232 and 232-A. Tbey were 
originally held under a lease from the 
Rangoon Development Trust by one Ma 
Pyu who by a registered deed sold the 
two plots cf land and the building thereon 
to one U Pc Gyi. The respondente-plaintifís 
claimed that they took an equitable 
mortgage of the property from U. Po 
Gyi on Sth December, 1924. U. Po Gyi 
is now dead, and the first three defendants 
in ths case are his legal representatives, 
They first contested the suit, but finally 
dropp2d ott of it and the real contest 
was ketween the respondents-plaintifis and 
A penent who were the defendants 

Oo. 4. 

The appallant V, E. A. R. M. Firm 
claimed that they have an equitable 
mortgage on the property known as lot 
No. 232A and so much of the building 
as stands thereon. The learned trial Judge 
held shat the respondents had established 
their mortgege as regards lot. No. 232 and as 
regarcs all the buildings on both the 
pieces of land. The learned Judge, held 
however, tkat the respondents had failed 
to establish their claim as regards lot 
No. 232-A and gave a decree in favour 
of ths appellants as regards this site, 
Otherwise she decree grants the plaintiffs’ 


, 


i 
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prayer. 
appealed against this decree and cross- 
objections have been filed on bekalf of the 
original plaintiffs. 

It is contended on behalf oi the ap- 
pellants that the transfer of land of 
necessity carries with ita transfer of any 
building on that land, and that the learned 
trial Judge having found against the 
respondents that their mortgags on lot 
No. 232-A failed should have rejacted the 
respondents’ claim and refused a mortgage 
decree, on so much of the bulding as 
standson lot No. 232 A. 

The mortgage in favour of the appel- 
lants was effected some 16 morths after 
the mortgage in favour of the respondents. 
The learned trial Judge held that the 
appellants having obtained the lease-deed 
as regards lot No. 232-A, that piece of 
land.. was under mortgage to tiem, and. 
not to the respondents. He re? 'erred to 
the case of Pranjivandas Jagjivandas 
Mehta v. Chan Mah Phee (1), where it was 
settled that the scope of the security 
created by a deposit of title-deeds is the 
Bcope of the title covered by those deeds. 
It does not seem to us, however, that very 
much help can be derived here from the 


.decision in that case in which she point 


at issue was not whether an equitable 
mortgage could be created although there 
was not a complete deposit of all the 
title-deeds. An equitable mortgage is 
created by deposit with a creditor of 
documents of title to immoveable pro- 
perty with intent to create a security 
thereon. All that is necessary to prove to 
establish such a mortgage is (1) that 
documents of title were depositad with a 
creditor and (2) that the intent was to create 
a security thereon. 


‘In the case of Roberts v. Croft (2) the 
facts were in many ways very similar to 
the facts in this case. In that case Roberts 
had deposited with one. Miss Wilis docu- 
ments of title relating to certair property. 
These documents included all ths previous 
title-deeds to the property but did not 
include the deed whereby Roberts himself 
obtained title. Subsequently Roberts de- 
posited the remaining deed wish Messrs. 


Bult, In each case the deposit was made with. 


intent to create an equitable mortgage. 


(1) 35 Ind. Cas. 190; 43 O, 895; 43 I. A. 122; oid 
M. W. N. 443; 31 M. L. J. 155; 4 L. W. 


1 

„A. L. J. 638; 20'0. W. N. 925; 18 Bon. L. R t5; 
20M. L, T, 242; 9 Bur. L, T. 125; 24 0. L.J, 314; 8L. 
: 98 
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(2) (1857) 53 E. R. 343; 24 Beav. 223; -19 R, R. 1. 
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It was held that in order to establish an 
equitable mortgage it was not necessary 
to prove that the deeds deposited showed ` 
a good title in the depositor, and although 
she recsived no deed showing any right 
to the property in her mortgagor, it was 
neverthaless held that Miss Wilis’ mort- 
gage was a perfectly good one. It was 
further held that the subsequent mort- 
gage tc Messrs. Bult by deposit of the 
remaining deed was also a perfectly good 
mortgage, but that there had been negli- 
gence on the partof Messrs. Bult and 
that, therefore, Miss Wilis’ mortgage must 
be preferred to theirs. In the present - 
case th» documents deposited . with the 
respondent's firm consists of a sale-deed 
with regard to both the pieces of land, 
and the house, and the lease-deed with 
regard to lot No. 932. \Title-deeds have, 
therefore, been deposited ‘with regard to the 
whole property and, in our opinion, a valid 
equitable mortgage has been created on 
the whole property if it has been shown 
that wes the intention of the parties at the 
time of the deposit. 

The question of intention has not been 
specifically considered by the learned trial 
Judge, but we are of opinion that the 
respon¢ents- -plaintiffs did establish theircase 
in this connexion. The clerk of theChet- 
tyar firm has given evidence on the point 
and he is supported in his evidence by 
one Maung Kan Hla. His explanation 
with -egard to the. lease-deed of .the 
property lot No. 232-A, is that at. the time 
U Po Gyi said he could not find the docu- 
ment. We understand that the bulk of the 
building affected is on lot No. 232, but that 
the building on lot No. 232 extends into lot 
No. 232-A, and it seems to us extremely 
unlikely that the respondent firm would 
accept a mortgage of part only of a house. 
We corsider it sufficiently established that . 
the intention was to mortgage both the lots 
and the building thereon. We, therefore, 
hold that a valid mortgage of the whole 
property was effected in favour of the 
respondents. : 

It orly remains, therefore, to consider 
whether the respondents have by their 
negligence entitled the appellants to claim 
any priority over them. It does not seem 
io us that they have established their case 
in this particular. Under s. 78, Transfer 
of Property Act, the respondents’ mortgage 
would aave to be postponed to the appel- 
lants' mortgage if the respondents have 


` been guilty of gross negligence. 


It was held in the caseof A. L. R. M. 
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Chettiar Firm v. L, P. R. Chettiar Firm 3) 
that there was no universal rule to tae 
effect that parting with title-deeds by a 
mortgagee amounted to gross negligence. 
In this case the lease-deed which was 
the only document of title held by appst- 
lants bears an endorsement that the pro- 
perty was sold to U Po Gyi by registersd 
deed. The appellants must, therefo-e, 
be held to have been aware of the fet 
that they had not got all the title-deeis 
relating to the property and there is no 
explanation as to why they made 
no enquiries. The respondent firm prs- 
sumably knew that there was this endors- 
ment on the lease of lot No. 232-A asthe-e 
was a similar endorsement on their leass,. 
and the mere fact that they did not ia- 
sist on obtaining one of the documenis 
of title which on the face of it, must clear_y 
have shown the existence of another in- 
portant document does not, in our opinion, 
amount to such gross negligence as :0 


justify the appellants’ mortgage being prz- 


ferred to theirs. 

It has been suggested on behalf of tie 
appellants that the respondents admitt«d 
that the appellants’ mortgage was taken 
without notice of their previous mortgage: 
We cannot, however, find anything on the 
record to justify their contention. It is 
true that it is recorded in the depoci- 
tion of Rathnam Pillay that the learned 
Advocate for the respondents, who had 
been questioning the witness with a view 
to establish actual notice did not pursue 


that line, And the learned trial Judze 
comments on this matter to the same 
effect. 


It is admitted that the respondents co 
not allege actual notice by the appellants. 
What they do allege is that the appellanis 
were put on their enquiry and could have 
received actual notice had they taken 
reasonable precautions. One other mattar 
has been raised in appeal and that is is 
regards costs, It is contended that the 
actual proof of the respondents’ mortgace 
was necessary only because other re- 
pondents in the case denied the mortgags, 
and that the costs of this part of the cae 
should not have been awarded against 
the appellants. It is clear, however, that 
the appellants also though not denyirg 
the mortgage dil not admit it, and that 
being 80, it became necessary for ile 
respondents to prove their mortgage -8 
against the appellants. We do not thins, 


T 98 Ind. Cas.19; 4R, 238; A. I R.1926 Rarg. 
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there. ore, that there is- any force in this 
eonteation. We dismiss the appeal and 
allow the zross-objections. We alter the 
decre» of the trial Court and give a 
mortgage «decree in favour of the respon- 
dente for -he whole of both the plots of 
land and ;he building thereon. The ap- 
pellacts-dezendants will pay the costs of 
the responcents-plaintiffs in the trial Court 
and -n ths Court ; the appellants will 
pay the respondents’ costs both on the 
appeal and on the cross-objections, 
A. Decree varied, 


FANGOON HIGH COURT. 
ÜntMrNAL APPEAL No. 21 or 1928. 
February 28, 1928. 

Prezent :—Mr, Justice Pratt. 
NGA MTA GYI AND OTHERS—ÀQCCUBED 
—APPB8LLANTS 
versus 
EM2EROR--OrrosrTE PARTY. 

CrinGnal Procedure Code (Act V of 1898), s. L08— 
Accuses sent -o jail for failure to furnish security 
for keeping peace—Subsequent trial for sedition in 
connecton with same speeches—Autrefois convict, 
princizle of. 

Whe-e the accused has already been sent to jail 
for failure to furnish security under ss. 108 and 118, 
Criminal Proczdure Code, in connection with seditious 
speeches mads by him, a subsequent trial and con- 
viction under s. 124-A, Penal Oode, for the same 
seditious speeches is against the spirit of s. 403 
Oriminal Procedure Code. 

Oriminal appeal from an order of the 
Senio- Magistrate, Katha, dated the 13th 
December, 1927, in Oriminal Regular 
No. 6€ of 1927. 

Mr. A. D. Bomanji, for the Appellants, 

JUDGNENT.—Appellants were con- 
victeé by he Special Power Magistrate 
under s. 124-A, Indian Penal Code of 
sedition and sentenced each to one year's 
rigorcus imprisonment on 13th December, 
1927, The sedition consisted in inflam- 
matory speeches made at à meeting held on 
25th April 1927. At the time of the trial 
all ths accessed were already in Jail for 
failure to furnish security under ss. 108, - 
118, Criminal Procedure Code, ordered by 
the District Magistrate on Z4th June, 1927, 
in hie amalgamated Oriminal Proceedings 
Nos. £7,28 and 29 of 1927. The most import- 
ant g-ound of appeal is that, in view of 
the pzeviocs order to furnish security for 
the seme cílence and commitment to Jail, 
the psesent conviction is illegal. The order. 
to furnish security was based upon the 
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facts, which formed the subject of the sub- 
sequent charge under s. 124-A. Section 403, 
Criminal Procedure Code, provides that a 
person who has been tried by & Court of 
"competent jurisdiction for an offence and 
convicted of that offence shall not- be tried 
again for the same offence nor on the same 
facts for any other offence for which a 
different charge might have :been made 
under s. 236, whilst the previous conviction 
remains in force. 

It is true that the proceedings under 
8. 108, Oriminal Procedure Code, do not 
constitute a trial for an offence, but the 
effect is to all intents the same, Appellants 
have been committed to Jail for failure to 
give security for their good behaviour in 
consequence of seditious speeches made by 
them. The only way that they can look 
upon it is that they have been punished for 
these speeches with a sentence of imprison- 
ment. Although technically there has been 
-no breach of the letter of s. 403, the second 
prosecution and conviction ifor sedition is 
wholly opposed to the spirit of the section, 
and can only create the impression in the 
minds of appellants and others that they 
have been tried and punished twice for the 
same offence. - : 

It is most undesirable that the idea 
should get abroad among the people of the 
country that they are liable to be punished 
twice for the same offence, and is calculated 
to lower their sense of British justice. It 
would be disastrous if British justice were 
dragged into disrepute in consequence of 
such a conviction. I consider tha proceed- 
ings under s. 124-A should not have been 
instituted, when accused had already been 
committed to Jail for a term of imprison- 
ment on the same facts, 

J set aside the convictions and sentences. 

“A, Convictions set aside, 


RANGOON HIGH COURT. 
j Sgoonp Civin APPEAL No. 489 oF 1928. 
January 14, 1929. 
Present:—Mr. Justice Brown. 
MG, PO LWIN—DsrFEenpan®’—APPELLANT 
versus 

MG. SEIN HAN-—PGAINTIFF— RESPONDENT. 

Landlord and tenant—Agreement by tenant not to 
dispose of, or remove crops before paying rent, nature 
and effect of—Third party removing crops with notice 
of such agreement—Landlord's righi— Following trust 
properiy— Custom in Burme 
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.A landlord cannot be held to have a lien or 
charge oa the crops grown by the tenant, merely 
because she tenant has bound himself not to sell, 
move or dispose of the crops in any way whatso- 
ever befcre paying up the full rent to the landlord. 


' But, in view of the custom prevailing in Burma, a 

tenant who has so bound himself,may be viewed 

as holdirg the cropsin trust for the landlord, and 

any one who takes away the crops with notice of 

this righi ofthe landlord, may be ordered to return 

them to the landlórd. . à 
Maung Han v. Ko Oh (1), followed. 


Mr. E. Maung, for the Appellant. 

Mr. Tun Aung, for the. Respondent. - 

JUDGMENT.—The plaintiff-respond- 
ent, Maung Sein Han 
Shwe Emyin and the appellant, Maung Po 
Lwin for 375 baskets of paddy valued at 
Rs, 712-8-0, claimed as rent due for paddy 
land. He was given a decree against both 
defendants for 255 baskets or their value 
Rs. 4&4-8-0. The land was admittedly 
leased out to Maung Shwe Hmyin, and 
Maung Shwe Hmyin did not appeal against 
the decision of the trial Court. Po Lwin. 
was made a defendant on the :ground that 
the landlord had a lien or charge on the 
crops for his rent and that with full know- 

. ledge of this, Po Lwin had taken from the 
producs of the land 400 baskets. Po Lwin 
appealed to the District Court without 
success, and has now come to this Court in 
second appeal. 

The appeal is argued on two grounds: 
firstly, it is contended that no cause of 
action has been made out against Po 
Lwin, and secondly, it is contended that 


“there zs no evidence on the, record from 


which she lower Gourt could find that 4.0 
baskets of paddy had been taken away by 
Po Lwin. 

On tie first point, reference has been 
made i» the case of Maung Han v. Ko Oh 
(1). In that case the landlord sued his 
tenant, anda third party jointly for rent. 
The third party was impleaded on the 
ground that he received half the out-turn 
ofthe land from the defendant with full 
knowledge of the plaintiffs lien on the 
crops, It was held that he was liable 
jointly with the tenant. It was pointed out 
in that case that it is the usual practice 
in this country forthe landlords to have 
a lien ior rent over the paddy reaped by 
the tenant for their rent, In the present 
cass, the contract of lease was by written 
agreemənt, and in that agreement, the 
tenant, Maung Shwe Hmyin bound him- 
self not to sell, to move or - dispose of the 


a v1 


_ (1) 92 pa Qas, 688; A. I, R, 1925 Rang, 367; 4 Bun 


sued one Maung~ 


ses 
i 


A 
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out-turnof paddy in the paddy field or 
fields in any way whatsoever before 
paying up the full rent to the land- 
lord. : 

I do not think it is strictly speaking cor- 
rect to speak of the landlords having a lien 
in these circumstances. A lien denotes that 
the property over which it is claimed is in 
the possession of the person claiming it 


and the paddy in this case was admittedly. 


not in the possession of the plaintiff. But 
there is clearly here a personal obligation 
on Shwe Hmyin not to dispose of the 
crops in any ‘way without first paying up 
the rent in full. A third person would 
not, ofcourse, ordinarily be bound by this 
contract, but in view of the custom of the 
country referred to in Maung Han's case 
(1), I think the tenant may, in a case such 
as the present, be looked on as holding 
the property in trust subject to this pro- 
mise and that anyone who takes the 
property with knowledge of this pro- 
mise would be liable to make it good. 

Under s. 27 (b), Specific Relief Act, 
specific performance of a contract may be 
enforced against any person claiming, 
uodera party by a title arising sub- 
sequently tothe contract except a trans- 
feree for value who has paid his money 
is good faith and without notice of the 
original contract and it seems to me that 
the claim in the present case is somewhat 
analogous to a claim for specific perform- 
ance: under this section. It has been 
found in the presentcase that Po Lwin 
had full notice of the landlord’s claim 
and in the circumstances I am not satisfied 
that there is sufficient reason for depart- 
ing from the-principles followed in Maung 
Han’s case (1). Ido not think, therefore, 
there is sufficient reason for interference 
with the decision of the lower Courts on 
this point. 

There does, however, seem to be some 
force in the second contention made on 
behalf of the appellant. Plaintiff in his 
plaint states that the appellant received 
400 baskets of paddy from Shwe Hmyin 
but he has not given evidence on that 
point and does not seem to have any 
personal knowledge on the point. There 
is evidence asto the abortive attempt at 
an agreement whereby Po Lwin would take 
all the paddy and pay all Shwe Hmyin’s 
debts but that agreement fell through 
and I can find. no real evidence of any 
kind that 400 baskets were given “by Shwe 
Hmyin to Po Lwin. The witness Kha 
Kha states: 
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"Iwent and visited Shwe Hmyin’s talin. 
Isaw 500 odd baskets sold. These 500 
baskets were given to U Po Lwin, who was 
present. I did notsee Po Lwin carrying 
them away.” 

Witness does not state to whom they 
were sold and he does not state that Po 
Lwin took the paddy away. Ido notsee 
how this can be held to prove Po Lwin 
to heve received 400 baskets. On the 
otherhand there is evidence of Shwe 
Hmy-n that 150 baskets only were taken 
by Pc Lwin and this figure is admitted by 
Po Lwin himself. 

_ I ater the decree of the trial Court by 
directing that so far as Po Lwin is con-. 
cernei the amount payable is 150 baskets 
of paddy or their value Rs. 285. The 
decrees of the lower Courts directing Po: 
Lwin to pay costs are also set aside; the. 
parties will bear their own costs in this 
appeal. < 
A. Decree modified. 


RANGOON HIGH COURT. 

Orvrz MISCELLANEOUS APPLICATION No, 26 

: or 1928, 
July 16, 1928. 

Present:—Sir Henry Pratt, Kr., Officiating 
Chief Juszice, and Mr. Justice Cunliffe. 
A.K.A 0. T. V. V. CHETTYAR— 
APPLICANT 

versus » 
Tez COMMISSIONER or INCOME- 
TAX—Opposits PaniY. 

Income Tax Act (XI of 1922), ss. 28, 27, 80 (D, 
proviso—Appea against refusal to make fresh assess- 
ment—Froviso to s. 80 (1), meaning of—Appeal from 
fresh aszessmenz, whether lies. 

Refus.] to make a fresh assessment under s. 27, 
rcu Tax Act, is appealable under s. 30 of that 


et. 

What the proviso to s. 30 (1), Income Tax Act 
means is (a) taat there shall be no appeal against 
an assessment made under s. 23 (4) and (b) that 
when aai assessment under s, 23 (4) has been 
cancellec under s.27 and a fresh assessment made 
there shall be no appeal; that isto say, that if the 
assessee Succeeds in his effort to obtain a fresh 
assessment uncer s.27 he shall be debarred from 
appealing aga-nst that fresh assessment. The 
assessee is not precluded by the proviso from pre- 
ferring the ap»eal'against the refusal to make a 
fresh assessmert under s. 27 which is allowed in the 
body of = 30. 

Messrs, 
Applicent. 

Mr. A. Eggar, the Government Advocate, 
for the Jrown, 


Clark and Venkatram for the 
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JUDGMENT.—This is an application 
fora mandamus to compel the Commis- 
. sioner of Income Tax to state a case under 
s. 66 of the Income Tax Act. The facts 
are set forth at length in the applica- 
tion. 

The A. K, A. Firm of Rangoon, which 
consisted of two partners the applicant 
A. K.A.O. T. V. V. Ohettyar and A K. 
A. C. T. A.L, Alagappa;Chettiar, discon- 
. tinued business in 1925, August, the assets 
were divided between the two partners, who 
have been since carrying on business as 
separate joint family firms under the styles 
of A. K. A.O. T. V. and A K. C. T. A. L. 
respectively. 

For the financial year 1925-26 notice was 
served on the then agent of the A, K. 
Firm on 8th April, 1925, to make a return 


- for Income-tax purposes. 


Applicant eventually madea return aud 
claimed the benefit of s, 25 (3) of 
the Income Tax Act as the firm had been 
dissolved. 

Applicant objected to producing the 
books of the firm, and to the proposed 
method of assessment. Ultimately the 
Income-tax Officer peremptorily settled 
March 31st, 1926, for the production of 
accounts. The accounts were not produced 
and the officer made an assessment ex 
parte against each member of the A. K, A. 
Firm. n 

Applicant appealed to the Assistant 
Commissioner who dismissed his appeal, 
and left him to apply for a fresh assess- 
ment under s, -27. An application was 
made under s. 27 but was refused. An 
appeal to Commissioner of Income-tax was 
unsuccessful. The Commissioner was 
asked. but declined to make a reference to 
this Court, henee the present application 
under s. 66 (3) for an order to state a case on 
specified points of law. 


. A preliminary objection-has been taken 
by the Government Advocate that the 


application is incompetent since no appeal 
lies to the Assistant Commissioner. from the 
order refusing to make a fresh asBessment 
" unders.27. 

It is contended that the proviso to s. 30 
that no appeal shall lie in respect of an 


assessment made under sub s. (4) ofs. 230r ` 


under that sub section read with s. 27 
precludes such an eppeal, since it must be 


taken that, the officer having dismissed the. 


application for a fresh assessment under 
8. 27, there remains an 
under s8ub-&, (4) of s. 
8. 37. 


ALK. A: 0. T, V. V. CHETTYA2 V. OOMMISSİONËR OF INCOMB-TAX, 
The contention is clearly not maintain- 


agsessment . 
23 read with. 
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able. ‘There was an‘application for a fresh 
assessment under s. 27, which was refused. 
The assessment under s. 23 (4) was not 
cancelled. There was not, therefore, an 
assessment under s, 23 (4) read with s. 27 
asargued. A refusal to make an assessment 
is not an assessment. 

Section 30 definitely provides for an 
appeal egainst a refusal of an Income-tax 
e a fresh assessment under 
8. 27 


that there shall be no appeal against an 
assessment made under s. 23 and (2) that 
when an assessment under s. 23 4) has 
been cancelled under s. 27 and a fresh 
assessmsnt made there shall also be no 
appeal: that is tosay, that if the assessee 
succeeds in his effort to obtain a fresh 
assessment under s. 27 he shall be debarred 


‘from appealing against that fresh assess- 


ment. The asseesee is not precluded by 
the. proviso from preferring the appeal 
against the refusal to make a fresh assess- 
ment under s. 27, whichis allowed in the 
body of s. 30. 

In this order rejecting the two applica- 
tions fcr a reference to this Court under 
s. 66 (2) on a number of questions the 
Oommissioner of Income-tax took the 
view that the only questions for decision 
were o2 pure fact: viz:—whether appli- 
cants had a reasonable opportunity of 
complying with the Income-tax Officer’s 
notice end whether there was an -adequate 
reason for 
There was, therefore, no question of law to 
refer. 

- We consider that the only question for 
determination was whether applicant had 
Buffieieat cause for non-compliance with 
Income-tax Officer’s notices. He obviously 


had nos, and we see no reason to think the: 


finding of fact wrong. Applicantand his 
quondam partner .were obviously placing 
every cbstacle in the way ofa just assess- 
ment and they have only themselves to 
thank, -f the result of their efforts is that 
they have been assessed in a way and under 
asecticn which they do not like. 

We do not feel called upon to require 
the Commissioner to statea case upon 
any of the points raised before us. 

The application is dismissed with costs. 
Advocate's fee five gold mohurs, 

A, | - Application dismissed. 


What the proviso clearly means is y 


non-production: of accounts.’ 


^ 


A, 


. is the 
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. ALLAHABAD HIGH COURT. 
First Civit APPEAL No. 527 or 1925. 
December 4, 1928. ` 
Present:—Mr, Justicé Sen and 

Mr. Justice Niamatullah, 
MOHAMMAD ZAHUR AHSAN AND 
OTHERS— PLAINTIFF3— ÁPPELLANTS 
versus 
Musammat MAIMUNA AND OTHERS— 
DEFSNDANTS —RESPONDENTS. 

Muhammadan Law—Dower—Amount of dower— 
Evidence of dower—Status of heirs —Tenanis-in-common 
—Omission of adult heirs to sue in time—Suit by 
minor heirs, competency of—Limitation Act (IX of 
1908), s. 7. 

Among Muhammadans the amount of dower is not 
always fixed with reference to the status of the 
husband or his: worldly possessions, but is often 
agreed upon asa result ofimpulse and excitement 
of the moment and as a mark of courtesy to the bride, 


. [p. 482, col. 1.]1 


Inthe Province of Agra an instrument in writing 
evidencing the amount of dower is extremely rare. 
An entry of the amount in the Qazi's register is 
also a rarity and even where such an entry exists 
it is not always safe to accept it with implicit con- 
fidence. [ibid.] 

To support a claim for dower very satisfactory evi- 
dence is absolutely essential. [ibid ] 

‘Husseena v. Husmutoonissa Bibee (1), referred to.. 

The .position of the heirs, of a Muhammadan 
woman qua their right to her dower debt is not 
that of joint tenants but is that of tenants-in- 
common and each is entitled to sue for and recover 
his share of the debt. (p. 482, col. 2.] 

Omission by an heir who is of fullage to sue for 
recovery of the dower debt within the period of 
limitation would not prevent a minor heir from suing 
for his share of the debt within three years of attain- 


‘ing majority. [p.483, col. 1.3 ` 


,Kandhiya Lal v. Chandar (2), distinguished. 


First appeal from a decree of the Subor- - 


dinate Judge, Muzaffarnagar, dated the 
16th of September, 1925, 
Dr. M, L. Agarwala, for the Appellants. 


Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ ap- 
peal arising out ofa suit for recovery of 
Rs. 8,250° as the plaintiffs’ share in a 
dower debt. : 

‘One Hakim Sadruddin Ahmad died on 


the 20th of October, 1924, leaving three 


sons by his first. wife Musammat Umm-i- 
Salama, a widow Musammat Maimuna, who 
defendant No. 1 and her three 
sons and two daughters who are the defend- 
ants Nos.5 and6. The plaintiffs alleged 
that the contracted dower between Hakim 
Sadruddin Ahmad and Musammat Umm.-i- 
Salama, was Rs. 11,000. Musammat Ummi- 
Salama died in 1907. Her heira under 
the Muhammadan Law were her husband 
Sadruddin and her three sons who are 
the plaintiffs in the suit 

The suit was contested onthe ground 
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that the ‘claim was statute barred-and that 
the amount of dowerof Musammat Umm-i- 
Salama was not Rs, 11,000 but was : only 
Re 2,50C RS . 
. The learned Subordinate Judge held - 
that th: claim. was not barred by limi- . 
tation but that the plaintiffs had failed to 
prove that. the dower of Musammat Umm- 
Since, however, 
the decendants admitted that her dower 
was Rs. 7,500 he gave the plaintiffs a decree 
for their share ‘out of Rs. 2,500 “against 
the whole assets of Sadruddin in the 
hands oi both the parties." 

The plaintiffs in their appeal contend 
before ts that the Oourt below ought 
to have held on the evidence that the 
amount of the dower of Musammat Umm- 
i-Ealame, was Rs, 11,000. 

There is no instrument in writing 
evidenco the amount of dower which 
wes agrsed upon between Sadruddin and 


- Masamn.at Umm-i-Salama at the time of 


their marriage. The case ofthe plaintiffs resta 
meinly upon oral evidence. Reliance is 
placed apon the judgment of the Subor- 
dinate Judge dated the 24thof August, 
1922, (Hx. 2). Itis alleged that a decree 
wes psssed in favour of Musammat 
Anatul Bari who was a lady’ belonging 


-to the family of Umm-i Salama for 


Re. 11,000 as her dower debt. This judg- ` 
ment is not entitled to any weight in view 
of the act that the suit was not contest- 
ed and the finding of the Oourt below 
rected upon the uncorroborated testimony 
of 3 siugle witness. f 

The plaintiffs examined five witnesses 
to prove she amount of-dower debt. These 
wi:snesses did not impress the trial Court 
favourakly. Munshi Fazal Ahmad is the 
brother >f Musammat Umm:i- Salama, He 
is no doubt in a position to know the 
dower fixed for his- sister, but he cannot 
be considered to be an independent wit- 
ness; end as the learned Subordinate 
Judge xemarks, he is obviously interested 
in helping the plaintiffs who are his 
sis;er's sons. The learned Subordinate 
Juige noticed some discrepancies between 
the stataments of this witness and the 
otter witnesses for the plaintiffs. Having 
regard -o the lapse of time, we are not 


prepared to, attach very great importanco 


t» these dircrepancies. We, however, con- 
sider that the learned Subordinate Judge 
was justified in not attaching importanca 
to the ssatements of either Fazal Ahmad 
orthe *o;her witnesses who arenot men of 
such cha-acter and social status as would: 
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qinspire -confidence, 


a 2d. Sheikh 
0- 


Ghasi, Zahur Hasan 
Ahmad are strangers 
the family, They ` could not 
be expected to have been invited to 
Join a marriage which was arranged at 
2 very short notice and in very great 
hurry. The learned Advocate for the 
appellants triedto make out from the 
oral evidence produced on their behalf 


that Rs. 11,000 was “the customary dower - 


of the girls belonging to the family’ of 
Muhammad Umar. He argued that hav- 
ing regardto-the position in life of 
Sadruddin Ahmad and to the fact that 
the lady belonged to a respectable family 
it would not be unlikely for a girl of 
the family of Muhammad Umar her father 
to have Rs. 11,000 for her dower. Not 
‘uncommonly the amount of dower is fixed 
irrespective of the status in life of the 
‘husband and without any regard to the 
‘extent of his worldly possessions. It is 
not infrequently the cage, that an amount 
of dower, entirely disproportionate to the 
means of the husband, is agreed upon— 
not as the result of  calculation—but 
‘of impulse and excitement of the moment 
and asa mark of courtesy to the bride, 
An instrument in writing evidencing the 
amount of dower such as a kabinama 
is extremely rare in the Province of Agra, 
An entry of the’ amount in tha Qazi's 
register isalso a rarity; and even where 
such an entry exists, it is not always safe 
‘to-accept it with implicit confidence. 

hen a controversy arises as to ‘the 


amount of dower, the place of documents ' 


is, "in great many cases, Sought to be 
supplied by .a mass of oral evidence. 
‘At times, it becomes extremely difficult 
‘for a Oourt of Law to disentangle the 
truth from the conflicting statements of 
‘witnesses, many of whom are not generally 
free from the taint of partiality or pre- 
judice. In the case of Husseena v. Husmut- 
‘oonissa Bibee (1).their Lordships observe 
that tosupport a claim for dower, very 
satisfactory evidence was absolutely essen- 
tial. In the present case, the - evidence 
adduced by the plaintiffs is of a very 
“weak and uncertain character. Agreeing, 
‘therefore, with the Court below- we hold 
‘that the plaintiffs have failed to establish 
“that the amount of dower of Musammat 
"Umm-i-Salama was Rs. 11,008. 


. We think. that this appeal is without 
&ny force and we dismiesit with, coats. 
The respondents have filed a cross- 


(1) 7 W, R. 495, 


Indian Limitation Act 
“follows: — 
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objection and contend that the plaintiffs 
suit is barred by limitation “and that 
theplaintiffs are not protected by s. 7 of the 
Indian Limitation Act, - . 

Upon the death of Musammat Umm.i- 
Salama tie right to recover her dower 
descended to her heirs. These were the 
three pleintiffs and Sadruddin her hus- 
band. From the very nature of the case, 
Sadruddia could not be treated as one of 


"Several persons jointly entitled to institute 


a suit for recovery of the dower debt. 


The Judze of the Court below has oyer-- 


ruled the plea of limitation and-felied 


' upón-the decision of this Court in Kandhiya - 


Lal v. Caandar (2)in which it has been 
held tha: when upon the death of the 


.obligee cf a money bond, the right. to 


recover the money has, devolved upon his 
heirs in specific and defined shares, each 
of such heirs is not competent to sue 
separately for recovery of his share of the 


-money dme on the bond. -The position of ` 


the sons of Musammat Umm-i-Salama qua 
their rigkt to the dower debt is not that 


of joint tenants but is that of tenants-in-. 


common. They were entitled to recover 
their share of the debt out of the estate 
of Sadruddin. The question is whether 
the plaintiffs, under these circumstances, 
are entit.ed to the benefit of s. 7 ofthe 
which runs ag 


can be given without the concurrence -of 
such person, time will run against them 
all; but, where no. such discharge can 
be given time will- not run as against 
any of «hem until one of them becomes 
capable of giving such discharge with- 
ouf the conéürrence of the others or until 
the disability has ceased.” The Court 
below hae found and its findings in this rës- 
pect have not been disputed before‘us that of 
the three plaintiffs, plaintiff No. 1 Moham- 
mad Zahur Ahsan was born on the 18th 
of May, 1904, that plaintiff No. 2 was 
&born imbecile and hig imbecility con- 
tinues rizht up to the present time and 
that plaintiff No.3 Mohammad Muzaffar 
Uddin attained his majority many year& be- 
fore the »resent suit and that he is about 
30 years old at the present time, The 
learned Judge of the Court! below held 
that all the three plaintiffs had a joint right 
to maintain asuit for recovery of the 


(2) 7 A. 3:8; A. W. N. (1885) 34, 


f 
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dower debt and that. it was not open to 
any one of the plaintiffs to give a dis- 
charge without the concurrence of the rest. 
There could be no question of concur- 
rence on the part of Muzaffar Uddin plaint- 
if No. 2 who is a lunatic. The Couri be- 
low held that so long as plaintiff No. 1 
had not attained his majority it wes not 
possible for plaintiff No. 3 to give a valid 
discharge of the dower debt on behalf 
of himself and the other plaintiffs. He, 


therefore, held that asthe suit had been 


instituted within three years of the at- 
tainment of the majority of the pleintiff 
No. 1, the claim was within time. In 
Kandhiya Lal v. Chandar (2) the suit was 
for enforcement of a money claim due on 
a bond which was executed in favour of 
one Shambhu Singh. Upon his death 
‘a four and a half annas share 
the bond devolved by right of inheritance 
upon his two.nephews, Gudri Singh and 
Bishnath Singh who sold the said share 
to the plaintiff in that case. The question for 
determination in the case, was as towhather 
GudriSinghand Bishnath Singh were entitled 


to maintain an action for their share ia the ` 


bond. This bond created a single and 
indivisible liability. This liability was 
not disrupted by reason of the death of 
the original creditor. In the present case 
the circumstancés are toto cclo different; 
-because ex hypothest upon the death of 
the original creditor, the right to recover 
the dower debt was inherited in part by 


: the debtor himself, 


4. Appeal dismissed,” 


ALLAHABAD HIGH COURT. 
Crviu Revision No. oF 1928. 
December 3, 1928. 
Present:—Mr. Justice Dalal. 
CHUNNI LAL—Appuioant 


versus 
EMPEROR—Orposite PARTY. ` 
Civil Procedure Code (Act V of 1908), O. XVI, 
“r. 12—Witness present in Court ordered to produce 
document—Non-production—Power of Court to im- 
pose fine without issuing proclamation or attach- 


- ment. 


Where a witness who is present in Court is 
ordered to produce a document and he fails to pro- 
duce it without sufficient cause for non-production, 
the Court has power to imposea fine on him under 
O. XVI, r. 12, Civil Procedure Code, without issu- 
ing a proclamation or attaching his property. 


JRUNRI LAL 9, EMESROR, 


.Stamding, however smallit may be. 
. question relates to the application of r. 12 of 


in 


i 
1 
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O.vil :evision from an order of the 
Mursif, Saharanpur, dated the 16th of 
Julr, 1925. 
Mr, Akhtar 
Aprliicant. 
JUDGMENT.—There isno substance 
in this application. Learned Counsel 
expects this Court to act as an automaton, 
and not lke a person blessed with P 
e 


Husain Khan; for the 


O. XVI.A witness appeared before Court - 
and was -old to produce a document.” He 
did not Droduce the document, and the, 
excuse ptt forward by him in person was 
rejested by the Court. The Court 


‘thersupor proceeded to finehim. Learned 


Counsel desires me to hold that, according 
to the terms of the Code of Civil Procedure, 
the Dourt-ought to have proceeded in this 
way Tke Court ought to have told the 
witrese; ‘Go out of.the room,waitsomewhere 
outside, s> that I may be able to issue sum- 
mons to zou, and, after you disobey the 
summons, I may issue proclamation and 
attach your property. Then only can I take 
adventage of the provisions of r. 12." This’ 
is bed sense, and I am certain that it can- 
not 5e good law. All the previous direc- 
tions of tke Code to issue summons, then 
a proclamation, and then an order of attach- 
meni are all given to make sure that the 
person who was directed to produce a docu-. 
meni had information of the direction. 
It may bs possible that summons may 
not nave reached him, or service may have 
beer tampered with, or the proclamation’ 
may have not reached his ears, but when- 
his property is attached, he cannot possib- 
ly fail to lsarn what is expected of him by 
the Court. That isthe reason why all these 
proc2edings are directed in the case of an: 
abseat wisness or a party from whom a 
Court has 50 obtain a document. When the 
witn2ss or-party is present, and the Oourt. 
directs hin by word of mouth to do a cer-. 
tain act, and there cannot be the slightest 
mistake ae to the witness or the party hav- 
ing received information of such direction, 
it will be merely making a travesty of 
procedure to insist upon the Court issuing a 
sumnons “04 witness who is present fol- 
lowed by a proclamation to the witness who 
is stil present? and then attaching his pro- 
perty to make the witness who is present 
before the Court understand that a docu-. 


mentis weated from him. 


Tha procedure of the trial Court was not 
faultz, and I dismiss this application, 
n Application dismissed, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
First Civit Appzau No. 421 or 1925, 
S June 12, 1928. | 
Present:—Mr. Justice Boys, Mr. 
Justice Kendall and Mr. ‘Justice 
à King. : 
Lala JAGAT NARAIN AND ANOTHER 
—PLAINTIFFS— À PPELLANTS 
versus DN 
Lala MATHURA DAS AND OTHERS 
. 0 —-DEFENDANTS— RESPONDENTS. 
Hindu Law--Joint. family—Alienation—Powers of 
ananager— Benefit to estate’, meaning of—Prudent acts 
of management, validity of. 
A transaction entered into by the manager of a 
joint Hindu family will be binding on the family 


if itis one thata prudent owner would enter into, - 


in order to benefit the estate. The view that the 
transaction must necessarily be of a defensive nature 
is erroneous. [p. 485, col. 2.) "eed - 

Hunoomanpersaud Panday v., Babóoee- Munraj 
Koonweree (11), relied on. dons: 

Palaniappa Chetty w. Deivasikamoney | Pandava- 
sannadhi (15), explained. ! 

'The presence or absence of prudence is not to be 
determined by what the manager chose to say he 
^ thought to be prudent, but by what the ordinary 

man knowing all the facts that were or could pro- 
perly be within his knowledge dt the time the 
charge was created would consider to be prudent. 
. Secondly, the prudence or otherwise of the trans- 
action must not be judged by its result, whether. to 
the benefit or the injury of the estate, but must 
"be judged in the light of the ciroumstances which 
were within the knowledge of the manager, or 
knowledge which he could reasonably be.ex- 
` pori to have acquired. Thirdly, in view of the 

act that he was not the sole owner of the property 
.but others had an interest in the property, the 
degree of prudence required of him would be 
greater, as in the case ofa trustee, thanifhe were 
the sole owner. .[p. 486, col. 1.] . 
, Where the adult manager of & Hindu family 
found it very inconvenient and to the prejüdice of 
.ihe family interests to retain a property and con- 
sidéred it to'the advantage of the estate to sell 


ibat property and purchase other property more. 
accessible with the proceeds and sold the property . 


on very advantageous terms but the Bank in which 
the money was deposited became insolvent ; 

Held, that the transaction being such a one asa 
prudent manager might have considered to be for 
the benefit of the estate was binding on the estate 
and could not be impeached. [p. 487, col. 2; p.488, col. IN 
. First. appeal from .a decree of the 
Subordinate Judge, Moradabad, dated the 
25th of July, 1925. 

Munshi Panna Lal, for the Appellants. - 
. Babu P. L. Banerji, for the Respondents 


JSUDGMENT,.—This case has been, 
referred toa Full Bench by*an Order of 
Reference of the Acting Ohief Justice, Mr. 
Justice Sulaiman, and Mr. Justice Kendall. 
The question with which we are concerned 
is the meaning and implications.of the 
term “benefit of the estate” as used in refer- 
ence to transfers made by the manager of a 
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Hindu joiat family. The facts are simple 
and admitted. Nityanand had two sons, 
Rameshwar Prasad and Babu Partap Singh. 
Rameshwar Prasad had two sons Jagat 
Narain and Krishna Narain. In 1864 cer- 
tain property was purchased by Nityanand 
in the nane of his wife. After the death of 
the paren:s, Rameshwar Prasad and Babu 
Partap Singh on the 20th of January, 1912, 


executed zwo sale-deeds of this. property, 


each purporting to sell a half of one-third. 
of Mauza Kashipur by each sale-deed; By 
the two t-ansaetions jointly then these two 
persons purported to transfer the whole of 
one-third of Mauza Kashipur. 


It is edmitted that two-thirds of Mauza 


Kashipur had previously been-sold for . 


Rs. 15,00G and the sale price of this re- 
maining cne-third was Re. 10,000. In view of 
thesé facts it is admitted that there can be 
no question but that the property fetched 
afullanc fair value. The reason given 
for the sale of the property was thatit was 
inconven:ent to manage it, and again it is 
admitted that the property was situated 19 
miles awey from Bijnor; that neither of the 
two brotkers lived in the locality, both had 
their permanent occupations elsewhere, and 
it was very difficult for themto manage 
the property successfully and to the benefit 
ofthe family. This is tantamount to say- 
ing, and .tisfrankly admitted, that in the 
ordinary sense of the term the transactions 
of sale were for the benefit of the family. 
The only question calling for decision is 
whether the transactions were for “the 
benefit o? the estate", as the expression is 
used in Hindu Law. One further fact 
calls for mention and that is that it is not 
disputed that theintention of ihe vendors 
was todevote the prceeeds to the purchase 
of other landed property ina more acces- 
sible sitcation. 
placed ir a Bank and for one year drew a 
substantzal interest and then the Bank 
failed. Sutit is not denied that the in- 
tention vith which the property was sold 
was to bty other property, and the fact that 
the monsy was actually lost owing to the 
failure ef the Bank is only an incident 
which can have no bearing on the question 
we have :o decide. 


"Itisacmitted that the family was a 
joint family, and that the property trans- 
ferred hythetwo sale-deeds of 1912 was 
joint fanily, property. The present suit 
has been brought by the two sons, Jagat 
Narain and Krishna Narain, of  Ramesh- 
war Prasad to seb aside the sales on the 


The Rs, 10,C00 was in fact - 
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ground that they were not justifiec 
Hindu Law. 

"The case has been referred to us because 
of a conflict between certain rulings cf this 
Oourt. As their Lordships in referring the 
caseto thisFullBench have put it “A 
wider meaning was attached to the e-pres- 
sion ‘benefit of theestate' in Tula f.m. v. 
Tulshi Ram (1), Mahabir Prasad Mir v. 
Amla Prasad Ram (2), Jado Singh v. Jathu 
Singh (3), Sadhu Saran Prasad Sirgh v. 
Brahamdeo Prasad Singh (4), Kalika Nand 
Singh v. Shiva Nandan Singh (& and 
Sheotahal Singh v. Arjun Das (6). Or the 
other hand the expression has been taken 
in a narrower sense in the cases of Shinkar 
Sahi v. Baichu Ram (7) and Bhagwan Das 
Naik v. Mahadeo Prasad Pal (8)'. The 
“narrower sense’ referred to is that in tLe last 
two cases mentioned (and also in Insoector 
Singh v. Kharak Singh (9) and Eattan 
Chand v. Sri Thakur Ram Kishan 
(10) cases also mentioned in the 
referring order) it has been suggested that 
joint family property can only be trans erred 
when the tranfer is in the natur» ofa 
“defensive transaction, e.g., for the pur- 
pose of saving the estate from some shrea- 
tened injury," This view we shall hæve to 
express more precisely when referring to 
the cases in which that view has been akeh. 
- We will proceed to examine the history 
of this question. We hava proceeded to that 
examination by considering first th= pro- 
houncementsof their Lordships o: the 
Privy Council, and only in the event of 
finding those pronouncements otherwise 
than quite clear were we prepared to coasider 
any departura from or amplification o* those 
pronouncements justifiable. The e-rliest 
authoritative pronouncement is to ba found 
in the well-known case of Hunoomanp: rsaud 
Panday v. Babooee Munraj Koonweree (11). 


(1) 60 Ind. Oas. 3; 42 A. 559; 18 A. L. J. 699, 

(2) 79 Ind. Cas, 517; 46 A. 364; 22A. L.J. 395; A. 
I R.1924 All. 379; L. R. 5 A. 264 Civ.‘ 

(3) 98 Ind. Cas. 773; 48 A. 592; 24 A, L. J. 623; A. I. 
R.1923 All 511. 

(4) 61 Ind. Cas, 20; 2 P. L. T. 318; 6 P. L.J 250. 

(5) 63 Ind. Oas. 625; 3 P. L. T. 149; A.I. R. 1922 


Pat. 122. A 
(6) 56 Ind. Oas. 879; 1 P. L. T. 136; (195) Pat. 


5. 

(7) 86 Ind. Cas. 769; 47 A. 381; 23 A. L. J. 204; L. 
R. 6 A, 214 Oiv.; A. I. R. 1925 AIL 333. 
. (8) 71 Ind. Cas. 959; 45 A. 390; 21 A. L. 3.271; A. 
I R. 1923 All 298. > 

(9) 112 Ind. Cas. 831; 28 A. L. J. 577; A, I. R. 1928. 
All, 403; 50 A. 776. - 
- (10) 114 Ind. Cas. 743; 26 A. L. J. 777; A. LR. 1928 
All, 44 


T. 
(11) 6 M. I. A. 393 at p 423; 18 W. R, 81n; Eevestre 
m 2 Suth. P. C.J. 29; 18ar. P. O. J. 552; 9 E. R. 
C 147. : i 
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In that ease their Lordships were dealing 
with tha power of the manager . for an ` 
infant heir. Butit is accepted that the 
same principles will govern the powers of & 
manage- of a joint Hindu family, and also. 
it may beadded, theshebait of a temple 
The passage which we proceed to quote has 
been quoted in numberless judgments, but 
we have no hesitation in quoting it again as 
it is incubitably the source of the lawon ` 
this point. We wereinvited to consider 
pzssages from the Mitakshara, but their 
Lordships had those passages before them 
and they interpreted them in certain langu- 


“age and that language we must, and do of 


course, ~eadily accept. Their Lordships said 
at page 423:*— 

"The power of the manager for an infant 
heir tocharge an estate not his own, is, 
ucder the Hindu Law, a limited and 
qualified power. It can only be exercised 
rightly in a case of need, or ‘for the 
benefit of the estate. But where, in the 
perticuBr instance, the charge is one that 
a prudent owner would make, in order to 
benefitthe estate, the bona fide lender is 
nct affected by the. precedent mismanage- 
ment ofthe estate. The actual pressure on | 


-the estste, the danger to be averted, or 


the benefit to be conferred upon it, in 
the particular instance, is the thing to be 
regarded.” S 
Here we have whatis to us a quite un- 
ambiguous direction. The power to charge 
the estaze can only arise "in a case of need" 
or “for she benefit ofthe estate.” Further 
it arises where "the charge is one that 4 
pruden: owner would make, in order to 
benefit -he estate". Again the elements to 
be cons:dered are’ “The actual pressure on 
the estzte, the danger to be averted, or 
the benafit to be conferred on it, in the 
particular iustance." We have emphasis- 
ec oureslves, by placing the word “or” in 
italics, the fact that benefit of the estate 
such ae a prudent owner would endeavour 
to effect is by itself a sufficient justification 
for the creation of the charge. Nowhere 
isthere. hint in this pronouncement of 
their Lordships that there need be neces- 
sarily any element of “danger to be avert. 
eG". Ic other words, we cannot find in this 
pronourcement any justification whatever 
for the cuggestion that the transaction must 
necessa-ily be ofa "defensive nature", There 
are only three comments which we think 
stould be made here. We think that 








Page 46 d.i Aled] . 
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. ‘it is- suffieiently obvious in itself that 
- when their Lordships used the words “that 
aprudent owner would make” iney did 
.noi mean te suggest ihat the presence or 
. absence of prudence wasto be determined 
- by what the maneger cbcse to say he 
thought to ke precedent, but by what 
the ordinary mən knowing sll the. 
facts thet were cr cculd proreily te 
` . within. bis knowledge at the tire the 
.charge was created would consider to 
-be prudent. Secondly, the prudence or 
Otherwise of the: transecticn must not be 
_ judged by its result, whether to the benefit 
or the injury of ihe estate, but must be 
. judged in the light of the circumstances 
‘which were within the knowledge of the 
“manager, or knowledge which he could 
_ reasonably be expected to have acquired. 
=. Thirdly, in view of the fact -that he was 
`.. not the sole owner of the property but 
others had an interest in the property, 
. the degree of prudence required of him 
-would be greater, as in the case of a 
. trustee, than if he were the sole owner, . 
` In Krista Chandra v. Ratan Ram Pal 
(12) and Muneshar Bakhsh Singh v. Arjum 
, Singh (13) their Lordships’ judgment was 
“interpreted in the sense that we beve in- 
terpreted it. Again in Sahu Ram Chandra 
v. Bhup Singh (14) their Lordships of the 
Privy Councilsaid;i— ` E 
“Tn all of the cases where it can be es- 
tablished that the estate iteelf that is 
‘under administration demanded, or the 
: family.interested justified, the expenditure, 
‘then thcse entitled to the estate are bound 
by the transaction.” 
We nextcome to the case of Palaniappa-- 
Chetty v. Deirasikamoney Pandara Sannadhi 
.,(05). It is aa we hold, a misconception of 
their Lcrdsbips’ pronouncement in this 
case that has given rise to the restricted 
.view of the phrase “benefit of the estate" 
to which we have referred. Their Lord- 
ships said at page 155* : ‘It is imposeible, 
. their Lordships think, to give a precise 
definition of it (benefit to the estats’) ap- 
plicable to all cases, and they. do not at- 


. au? 35 Ind Cas. 673; 20'C. W. N. 645; 250. L. J. ` 
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- (13) 34 Ind. Cas, 738; 19 O. O. 100; 3 O. L. J. 237. 
(14) 39 Ind. Cas. 2:0; 44 I. A. 126 at p. 120; 39 A. 
437; 21 C. W. N.698; 1 P. L. W. 557; 15 A.L. J. 
437; 19 Bom. L. R. 498; 26 C. L J.*1; 33 M. L. J. 
M; (1817) MW. N, 499; 22 ML L. T. 285 6 L. W. 215 


(15) 39 Ind. Cas. 722; 44 I. A. 147; 21 C. W. N. 729; 

-15A.L.J, 485; 1 P. L. W. 697; 33 M. L.J. 1: 19 

Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W. X. 507; 26 
O.L J.153; 6 L. W. 322; 44 T. A. 147 (P. O). 


*Page of 44 I. A.—|Ed], 


: Pal (8). 
Justice ,Eafique and Mr. Justice Lindsay. 


` Palaniapya 
Pandara Sannadhi (15) after quoting the 
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tempt to do so. 'The preservation, how- 
ever, of the estate from extinction, the 
defence against hostile litigation affecting 
it; the pro;eetion of it or portions from 
injury .cr deterioration by inundation, 


‘these and such like things would obviously 


be benefits”. f 

It is apparently in this passage alone 
that the (heory has found its origin that 
the transection must be of a defensive 
nature, Itistrue that the three or four 
instances given by their Lordships are 
all instances where the transaction was of 
a defensive nature, but we think there is 
no justification for the suggestion ibat 
their Lordships meant to say that trans- 
actions fustifiable on the principle of 
“benefit tc the estate” are limited to those 
transactions which are of a defensive 
nature. In the first place their Lordships 


-were clearly merely giving certain cases 
where the objects to be attained “would: 


obviously be benefits”, and secondly they 
expressly went onto say: “The difficulty 
is to draw the line as to what are, in this 
connectior, to be taken as benefits and 
what not". We cannot findin the quota- 
tion that we have made any justification 


‘for holding that the principles laid down 


in Hunoomanpersaud Panday v. Babooee 


-Munraj K»onweree. (11) were being modifi- 


ed 


number of cases in which the principles 
laid down in Hunoomanpersaud Panday v. 
Babooee Munarj Koonweree. (11) were 
strictly fcllowed, and a number of cases 
in which -the proposition began to be 
shadowed forth and in some. became cry- 


stallised taat the transaction must be ofa ` 


defensive nature. This phrase ‘defensive 
nature" we have taken from some of thoee 
cases, - "E: 

We do rot intend to extend this judg- 


ment to undue proportions by considering 
all of these cases. 


We propose to limit 
ourselves to a reference to the cases in 
which (ha; theory has found expression in 
this Court. The first of those cases is 
Bhagwan Das :Naik v. Mahadeo Prasad 
It-wes a judgment of Mr, 


That was acaseof a speculative litigious 


_ suit, and it was held that such a suit was not 


for the benefit of the estate. With this 
view we think there can be no possible 
ground for disagreement. But their Lord- 
ships did say when discussing the case of 
Chetty v. | Deivasikamoney 


From this period onwards we find a ` 


A 
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remarks to which we have already refe-red: 


“There is nothing in these remarks tc en-. 


courage the notion that an adventur in 
the shape of a speculative suit which 
might possibly bring profit to the estate 
could properly be regarded as a 'beneit to 
the estate’ or a ‘legal necessity’, Their Lord- 
ships’ observations rather import that any 
act for which the character of ‘legal n5ces- 
sity’ or ‘benefit to the estate’ can be cla.med 
must necessarily be a defensive act, dme- 
thing undertaken for the protection o: the 
estate already in possession, not ar act 
done with the purpose of bringing ‘resh 
property into possession and which may 
or may not be successful under the chances 
attending upon litigation." Weare s:tisfi- 
ed, as we have already said, that a specula- 
tive litigation does not come withir the 
principles laid downin Hunoomanpe-saud 
Panday v. Babooee Munraj Koonweree (11) 
nor do we think it could be justified by any 
other of the pronouncements of their Lord- 
ships. But we cannot agree with further 
: conclusion drawn that there isanythiag in 
Palaniappa Chetty v. 
Pandara Sannadhi (15) to justify ho.ding 
that the transaction ‘‘must necessarily be a 
defensive Act.” In considering the case 
of Palaniappa Chetty v. Deivasikarroney 
Pandara | Sannadhi (15) we have already 
given our reasons for this view. The same 
considerations apply to the cass of 
Shankar Sahi v. Baichu Ram (7) where 
their Lordships held that the Htiga- 
tion was in fact of the nature of a speculative 
litigation. Whether the particular ciceum- 
stances indicate in our view thet the 
litigation was speculative we neel not 
consider, That wasa question for leter- 
mination in the particular suit and not a 
question of the principles to be applied. It 
is this idea of the necessity thet the 
transaction should be of a defensive rature 
(which, so far at any rate as this Oocri is 
concerned, found definite expression in the 
two cases with which we have just dealt) 
that started the current of opinion wLich is 
followed in the case of Inspector Sirgh v. 
Kharak Singh (9) and is reluctantly accept- 
ed in the case of Rattan Chand v. Sri 
Thakur Ram Kishan (10). 

We, therefore, hold that we are bound 
and wholly bound by the pronouncenents 
of their Lordships in IZunoomanp rsaud 
Panday v. Babooee Munraj Koonwere (11), 
Sahu Ram Chandra v. Bhup Singh (14) and 
Palaniappa Chetty v. Deivasikanoney 
Pandara Sannadhi (15) that there is nothing 
in Palaniappa Chetty v. Deivaskanoney 
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Paadara  Sanndhi (15) which justifies 
the opinion that their Lordships were 
lay:ng down that the transaetion must be of 
a dsfensive nature or that they were in 
any way modifying the pronouncements 
made ia Hunoomanpersaud Panday v. 


.Babooee? Munraj Koonmweree (11); that in 


Hunoomanpersaud's case (11); their Lord- 
shi»sme-cely laid down the law in thephrases 
that we have quoted; that they indicated 
that ona of the elements which would 
justify the transaction is to be found in 
“benefit to the estate” and that there is 
nota hiat in that judgment that if the 
transaction was to the benefit of the estate 
and was such as a prudent owner would 
have carried out with the knowledge that 
was available to him at the time it could be 
set aside by anybody. We have already 
incicated that the decree of prudence would 
be the prudence which an ordinary man 
would exercise with the knowledge avail- 
ab_e to Lim; and that the transaction would 
haze to 5e judged not by its results but by 
what mizht have been expected to be its 
results at the time it was entered into; and. 
that the degree of prudence which might 
fairly be required from a person who was 
no} the sole owner of the property might 
naturally be somewhat greater than that 
wLich might be expected in thecase of a 
so.e owrer. The degree of prudence to be 
demandsd might well be held to be that 
which would be demanded in ordinary 
cases from a trustee. i 
As tha whole case has been referred to us 
and the facts as we have set them out at 
tha commencement of this judgment are 
admitted, it follows that the plaintiff's 
appeal fails. The simple facts are that the 
adult managers of the family found it very 
inzonvenient and to the prejudice of the 
family'sinterests to retain property, 18 or 
19 miles away from Bijnor, to the manage- 
mant of which neither of them could 
pcssiblr give proper attention, that they: 
conside-ed it to the advantage of the estate 
to sell that property and purchase other 
property more accessible with the proceeds, 
that they did in factsell that property on 
very advantageous terms, that there is 
nothing to indicate that the transaction 
would rot have reached a profitable con- 
clusion but for the unfortunate accident 
that a Bank closed its doors. Judging 
these fests by the tests that we have held 
must bs applied, we find ample reason for 
holding that the transaction wassuch a one 
asa prudent owner and even a prudent 
trustee might rightly have considered te 
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be for the benefit of the estate, and that, 
therefore, that transaction cannot be 
impeached, — 


The appeal is, therefore, dismissed with 
< costs.. | : 


AL, Appeal dismissed, 


a 


ALLAHABAD HIGH COURT, 
First OivrL Arrear No, 380 ov 1925, 
November 7, 1928. 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Mukerji, 
KISHEN SAHAI AND OTBERS—PLAINTIFFS 

D —APPELLANTS 
“versus f 
RAGHUNATH SINGH AND OTHEPS— 
Daren Dants—-Resronpents, 

Hindu Law—Joint family—Mortgage by father for 
paying purchase-money under pre-emption decree— 
Validity of mortgage—Antecedent debt—Power of 
manager to borrow for purchase of new lands— 
Money borrowed on security of lands purchased— 
Mortgagee's right to proceed against such lands. 

Money borrowed by a Hindu father to pay the 
purchase-money undera pre-emption monsy is not 
money borrowed for an ‘antecedent debt’ within the 
meaning of that expression as usedin Hindu Law. 
[p. 489, col, 1.] ME : - 

Nathu v. Kundan Lal (1) and. Kapildeo v, Thakur 
Prasad (2), dissented from. 


The question whether a Hindu father or manager 


is entitled to borrow money for purchasing lands 
for the family depends on the facts of each cese. [p. 
489, col, 2.) 

Held, on the facts, that there was no necessily 
for mortgaging family property for purchasing fresh 
lands. [ibid.] 4 

Jagat Narain v. Mathura Das (5), distinguished. 

Shankar Sahi v. Baichu Ram (4), followed. 

Where the manager of a joint Hindu family pur- 
chases new lands by borrowing money on the 
security of the family property as well as of the lands 
purchased, the members of the family who repudi- 
ate the, transaction cannot object to the validity of 
the mortgage so far asthe properties purchased are 
concerned. [p. 490, col. 1.] 


. First appeal from a decree of the 
Subordinate Jndge, Meerut, dated the 21st 
of May, 1925. : 

Dr. K, N. Katju, for the Appellants, 

Dr. N. C. Vaish, for the Respondenis, 


JUDGMENT.—This appeal is ccnnect- 
ed with First Appeal No. 437 of 1925, 
both of which arise out of the same suit, 

The suit was instituted by Lala Kishan 
Sahai and two others as mortgagtes egainst 
the defendant No. 1, Raghunath Singh, his 
brother Khair Singh a minor and Raghunath 
Singh's son, Bhopal Singh also a minor. 
There were two other defendants whce were 
made parties as subsequent transferees, 

The suit arose out of a mortgage exacuted 
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on the 12:h of July, 1916, by Raghunath 
Singh, defendant No. 1, and his father 
Sewak Rem, who has since died. The 
amount borrowed was a sum of Hs. 4,000. 
The plaintiffs pleaded that.the mortgage 
was execuled for legal necessity and was, 
therefore, binding, not only on Raghunath 
Singb, ons of the mortgagors, but on bis 
minor broiher Khair Singh, and also his 
minor son 3hopal Singh. Bhopal Singh alone ` 
contested the suit through his guardian. His 
contention was that the mortgage was not 
supported by legal necesssity. 

The learned Subordinate Judge found 
that there were four items which wentto 
make up the entire mortgage money.. These 
were the cumsof Rs. 1,566, Rs. 1,800, Ra. C4 
and Ra. 553. 

As regards the first sum, the learned 
Judge found that it was borrowed to pay 
an antecedent. debt payable by the mort- 
gagors. Accordingly he found that both 
the defendants Nos, 2and-3 were liable to 
pay the sum, He found that the sum of 
Rs, 64 had been obtained to meet the costs ` 
of the execation of the mortgage bond. In 
his opinion this amount was for legal 
necessity. The learned Judge accordingly 
made a decree forthe sale of the property 
mortgaged. to recover these two sums. 

As regerds the sum of Rs. 1,800, the ` 
learned Judge found that it had been 
borrowed to pay the purchase-money fora 
pre-emption decree, and he thcugbt that 
the members of the joint Hindu family 
could not jeopardize the ancestral family. 
property in order to purchase {fresh pro- 
perty. He accordingly held that the 
mortgage for the sum of Rs, 1,800 was not 
binding on the family. : 

As regards the sum of Ra, 550, the learned 
Judge found ihat it had been paid by the 
mortgagees, but that there was no legal 
necessity to support thesame, The learned 
Judge accordingly granted a personal 
decree for rhe sums of Rs, 1,800 and Rs. 550 
against tte defendante. Evidently the 
learned Jadge meant to pass a decree 
against Reghunath Singh alone, but the 
decree passed ran against all the first three 
defendants. . : 

Appeal No. 380 is by the plaintiffs, and 
Appeal No 437 is by the defendant No. 3 
Bhopal Singh, 

Jn Appeël No. 380 the plaintiffs-appel- 
lants contend ihat on the evidence the 
entire mcrtgage money was borrowed, 
either . for legal necessity, or for payment of 
antecedent debts. The first question that, 
therefore, arises with respeet to the sum of ` 
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Rs. 18,00 is this, Was there a debt existing 
at the date of the mortgage which Sewak 
Ram and Raghunath Singh were bound to 
pay?. The learned Counsel for the plain- 
tiffs-appellants {has relied on two cases, 
namely the case of Nathu v. Kundan Lal 
(1) and the case of Kapildeo v. Thakur 
Prasad (2) as laying down the proposition 
that where a Hindu father borrows money 
to pay the purchase-money under a pre- 
emption decree, he borrows money to pay 
an antecedent debt. This opinion has been 
dissented from in later cases and they are 
Bhagwan Das Naik v. Mahadeo Prasad Pal 
(3) and Shankar Sahi v. Baichu Ram (4). 


We have considered the point and we. 


are clearly of opinion that no debt, in the 
proper sense of the word; existed on foot of 
the pre-emption decree. The pre-emption 
decree gave the option to the pre emptor 
to obtain property on payment of money. 
A pre emption decree does not carry any 
order for payment. The decree is always 
conditional, namely, in case of payment, 
certain property would belong to the plain- 
tiff, and in case of non-payment the suit 
would stand dismissed, probably with costs. 
The mere fact that in the case of non-pay- 
ment of the purchase money a decree for 
costs would be passed against the pre-emp- 
tor, cannot invest the whole transaction 
with the character of a debt. It may be 
pointed out that the amount of costs is 
usually very small as compared with the 
purchase money. The appellants’ case, 
therefore, so far 4s it is based on the princi- 
ple of antecedent debt, cannot be main- 
tained. i 

. Next, it was argued by the learned Coun- 
sel for the appellants that according to the 
recent Full Bench case of Jagat Narain v. 
Mathra Das(5) a head of a joint Hindu 
family is entitled to make a fresh purchase 
of property. It was argued that this case 


has shaken the authority of the case of. 


Shankar Sahi v. Baichu Ram (4) and other 
cases which decided that a transaction by 
one member of à joint Hindu family which 
can bind others. must be.of a defensive 
nature. We have accordingly read the 
Full Bench ease and we are of opinion 
that the facts of the case actually bring 


(1) 8 Ind. Cas, 836; 7 A. L. J. 

(2) 21 Ind. Cas. 868; 11 A. L. 

(3) 71 Ind. Cas. 959; 21 A. L. J. 
R. 1923 All 298. 

(4) 86 Ind. Cas. 769; 23 A. L. J 201; 47 A. 381; L. R. 
6 A. 214 Civ.; A I. R. 1925 All; 333, 


(5) 110 Ind. Cas. 481; 26 A. L, J. 841; A. I. R. 1928 
. All. 454, l x i 
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themeslves within the purview of the deei- 
sion in the zase of Shankar Sahi v, Baichu 
Ram (4). : ' 

"The facts of the Full Bench were these. 
A Hindu family possessed property which 
was &:tuatel far away from the place of 
residence and it was found to be inconve- 
nient to manage the property. The adult 
male members of the family sold the pro- 
perty with the express purpose of pur- 
chasing nearer home so that the pur- 
chased property might be better managed. 


“As a matter of accident, it happened that 


the purchase-money was lost because the 
Bank, in which the money had been put for 
safe custody, had closed its doors. As has 
been laid dcwn by the Privy Council and in 
the case of Inspector Singh v. Kharak Singh 
(6) to ind whether a certain transaction is 
binding on thefamily or not, its nature 
must be examined at the date of the 
transaction end it should not bejudged by 
what happened later. On this principle the 
fact that the money was lost owing to the 
Bank having collapsed had no bearing. 
The transaction was found by the learned 
Judges to have been for the benefit of the 
family , It was in fact in: its inception, an 
act which was designed to protect or defend 
the family from an inevitable recurring 
lceg—the property by reason of its situation 
yielding lere than nearer property would: 
do. A3we aave stated, the facts bring the 
case within the principle enunciated in the 
case of Shanrar Sahi v. Baichu Ram (4). 
Indeed it has been put forward by ths 
learnec Counsel for the parties before us 
that a particalar purchase which invclves 
the matgaging of the family property may 
in very special circumstances amount to a 
legal necessi y. For example there may be 
asmall patch of land situate inside a 
larger area owned by the family and the 
owner of that patch of land may be a 
constart source of trouble to thefamily. In 
the circumstances the purchase may be 
justified. We need not express any opin- 
ion on a hypotheti¢al case. It is sufficient 
to say that esch case will have to be judged 
on its own merits, and on the law as it 
stands, we are of opinion that this .parti- 
cular transaction cannot be upheld and that 
the appeal must «ail as regards this point, 
The learned Counsel for the appellants 
prayedthat we might remit the apis 
he 
ground of hz prayer. was that when the 


learned Sukordinate Judge decided this 


^ (8) 112.Ind. Cas, 881; 26 A. L. J. 577; A. I R, 1928 
All, 403; 50 A, 776. 
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suit the appellants did not adduce evidence 
on the merits, necessity, and financial 
advantages of the transaction, be- 
cause the case of Shankar Sahi v. 
Baichu Ram (4) was sufficient for the pur- 
pose. It was argued that the plaintiffs 
might have, in view of the Full Bench case 
of Jagat Narain-v. Mathra Das (5) have 
Jed evidence to show that there did exist 
circumstances which justified the father and 
the son to make the purchase by the pre- 
emption suit, but we find that no such 
ground was taken in the memorandum of 
. appeal, and we are also of opinion that a 
remand of an issue is likely to encourage 
the parties to adduce false evidence. We, 
therefore, cannot accede to this request, 

For the plaintiffs-appellants it was then 
contended that in any case the amounts of 
Rs. 1,800 and Rs. 550 ought to come out 
of the pre-empted property. As to this 
there can be no doubt. The minor mem- 
bers of the family repudiate the 
purchase of the pre-empted property. 
In the circumstances 
sibly object to a mortgage by Sewak 
Ram and Raghunath Singh of the pro- 
perty which they had acquired by pre- 
emption. / 

We now take up the Cross-Appeal No, 
437 of 1925. As already stated the learned 
Subordinate Judge gave a personal decree 
against the first three defendants. The 
suit was instituted more than six years 
after the making of the mortgage. The 
mortgage money was payable on demand 
and, therefore, the personal/decree was bar- 
red, at the date of the suit. This was over- 
looked by the learned Subordinate Judge. 
The decree, therefore, will have to be am- 
ended so far as it gives a personal right 
against the first three defendents to re- 
cover the money. 

The result is that we partly allow both 
the appeals, The decree so far as it per- 
mits recovery of the sum of Rs. 1,650 and 
interest out of the ancestral property will 
stand and the sums of Rs. 1,800 and Rs. 550, 
the total of which comes to Rs. 2,350, will 
be recovered with proportionats costs out 
of the pre-empted property. This sum will 
bear interest at the stipulated rate up to 
the date of payment and ihereafter, at 6 
per cent, per annum. This sum of 
Rs. 2,350 with interest and proportionate 
costs will be the first charge on the pre- 
empted property. If anything is left out of 
the pre-empted property after satisfying the 
two sums and the-interest and proportionate 
costs, it will be appropriated - towards the 
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balance of the decree- If the pre-empted 
property be insufficient to pay the two sums 
of Rs, 1,800 and Rs. 550 and interest and 
proportionate coste, the balance will not. 
be reccverable by the plaintiffs. The per- 
sonal decree granted by the Court below 
is here5y set aside. : A fresh decree will be 
prepared in this Court giving effect to the 
directions given above. Six months are 
allowed for payment. The plaintiffs will 
have their costs which will be added to the 
mortgage money. Thecosts will be split. 
up in proportion to ihe sums which have 
been ceclared recoverable from the pre- 
emptec property and the ancestral property 

The appeal of Bhopal Singh succeeds, but 
having regard to the false statement made. 
in the vritten statement of Bhopal Singh, 
we do not award-him any costs in this 
appeal nor do we .give tothe plaintiffs- 
respondents any costs of the appeal. The 
result will be that in First Appeal No. 437 
of 1925 the parties will bear their own 
costs. , 17 

A. Appeals partly allowed. 


ALLAHABAD HIGH COURT. 
&€xcoNp Orvin APPEAL No. oF 1927, 
July 25, 1927. 
Present: —Mr. Justice Dalal. 
MIRZA ALTAF BEG-—APPELLASNT 
versus — | 
FAZLUL HAQ AND ANOTRER—Rt&PONDENTS, 
Civil Prccedure Code (Act V of 1908), O. XXI, 
rr. 89, 9), 92—Dismissal of application under v. 90— 
Fresh a2plication under v. 89 within 80 days, whe- 
ther maintainable. : 
The provision contained in O. XXI, 'r. 92 (1) of 
the Civil Procedure Code that the Court shall con- 
firm a saleon the dismissal of an application under 


:r.90 of the Code, is subject to the rule that no sale 


shall bs confirmed until after thirty days from the 
date of sale. 

A jücgment-debtor is, therefore, entitled to make 
an app ication under O. XXI, r. 89 of the Code 
provided itis made within the period of limitation 
even though an application underr. 90 of the Code 
has beea previously dismissed. 


Second appeal from an order ofthe Dis- ` 


triet eudge Aligarh. : 

Mr. Bhagwati Shankar, for the Appellant, 

JUDGMENT.—No second appeal lies, 
go this appeal is argued as a revision. The 
view cf law taken by thelower Appellate 
Court is correct. The facts are that after a 
sale and within thirty days the judgment- 
debtor applied under r. 90, O. XXI to 
have tae sale set asideon the ground of ir- 
regularity and fraud.. That application” was, 


AN 


————. 
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dismissed, whereupon within limitation he 
moved .under r.89 for the cancellation bf 
the sale on depositing in Court the full 
amount.of the decree and five per cent, of 
the purchase-money. The argument here 
“was that as soon asthe application under r.90 
was dismissed, the sale wasautomatically com 
firmed under r. 92 (1) because on such dis- 
missal the Court is enjoined to makean order 
confirming the sale, and it is directed that 
thereupon the sale shall become absoluts. 
This, however, is obviously subject to the 
rule thata sale shall not be confirmed until 
after thirty days. In the second clause of 
r. 92 it is laid down that, when inan 
application under s. 89 the deposit 
required by that rule is made within thirty 
days of the date of sale, the Court shall 
make an order setting aside the sale. This 
clause  modifies cl. (1) and Ihold that 
under cl. (1) a sale cannot be mace 
absolute in less than thirty days and deprive 
a judgment-debtor of the benefit of the 
provisions of r. 89. In r. t9 itself 
thereis cl. (2) that the judgment-debtor, 
if he likes, may withdraw an application 
under s 90(1) and deposit money. I 
dó not think any difference can be made 
between a withdrawal and a dismissal by 
a Oourt, The provisions of this clause are 
clearly intended to give to the judgmen:;- 
debtor the privilege of the provisions of 
r.8) (|) in case he failed to euforce the 
provisions of r. 90. It is nowhere stated 
that, if an application under r. 10 is 
dismissed, there cannot be an application 
under r. 89, provided itis made within 
limitation. 
I dismiss this application. 
A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Seconp CIVIL ApegaL No. 2223 or 1925, 
July 10, 1928. 

Present: —Mr. Justice Kendall and Mr. 
Justice Niamatullah. 
BASDEO NARAIN-—PLAINTIFF— 
APPELLANT 


versus 
Shaikh MUHAMMAD YUSUF ANB OTHERS 
— DEFENDANTS— RESPON DENTS. 

Hindu Law—Joint family—Manager, alienation bv 
—Necessity and benefit—Defensive act—Permanen: 
lease— Benefit, question of fact or law— Second appea: 
—Lease deelared void—Lessee, whether trespasser— 
Agra Tenancy Act (III of 1920), s. 45. 

The manager of a Hindu joint family can alien- 
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ate or charge the estate only in case of need or 
for the benefi of the estate. The transaction need 
not necessarilz be of a defensive nature. If it can 
be shown to >e for the benefit of the estate and 
such as a pradeat owner would have carried out 
with tke knovledge.available to him at the time, it 


. cannot >e set aside. fp. 482, col. 2.1 


Huncomanp:rsand Panday v. Babooee Munraj 
Koonweree (2), followed. 
Abdu: Rahman v.Sukhdyal Singh (3) and Ram 


‘Chand —. Raj Hans (4), referred to. 


A pecmanert lease, even though it contains 2 
clause Tor ejectment for non-payment of rent, is 
nevertheless ar alienation. [p.492, col. .] 


The issue as to whether an alienation was forthe - 


benefit ofa Hindu joint family or not is onè o 
mixed fact and law. [ibid] : 

A manager of a Hindu joint family granted a 
permansnt lease of agricultural land and put the 
lessee in possession. After a few years the trans- 
action was cclared void by the Court on the 
ground of wart of necessity. The lessee had been 
paying ~ent recularly : ; : 

Held, that ir view of the fact that the. manager 


. had legal au hority to admit the lessee to the 


possessbn of the land, the lessee could not be 
regarded asa respasser merely because the manager 
exceedel his bower in granting a permanent lease, 
and thet the relation of landlord and tenant had 
been established between them, [p.493, col. 2.] f 

Seccad appeal from a decree of the Dis- 
trict, Judgs, Allahabad, dated the 14th 
of Sep-embe, 1929, reversing that ofthe 
Subordinate Judge, Allahabad, dated the 
26th oi May, 1924. 

Dr. €. N. Xatju, for the Appellant. 

Mr, 7qbal Ahmad, for the Respondent 

JUDGMEN T.—This second appeal 
arises “rom & suit brought by a minor son 
in ajoint Hindu family for a declaration 
that € perpetual lease of 10 agricultural 
plots granted by one of his brothers in 
1922 ie null and void as against the plain- 
tiff, acd preying to be put in possession 
of the property. The trial Oourt decreed 
the suit on tae ground that the lease was 
not executed for the benefit of the family 
in tha; it was not for the payment of any 
debts bindmg on the family. The lower 


' Appellate Qurt has reversed this finding 


on the ground that the lease was & sound 
business transaction. It may be mention- 
ed thatit is sgreed before us that there is 
an inaceuraez in tbe statement of the case 
by the learned District Judge, in that the 
grantor of tie lease was the brother and 
not the father of the plaintiff. 

The Zacte ere that this brother, Dhanwant 
Narain acticg as manager of the. family 
executed the lease at a rentalof Re. 70 a 
year, whereasthe properly had previously 
been leased end at any time may be leased 
at arectal oi R3.125 a year, It has, how- 
ever, been found—though no mention of the 
fact is made in the lease iteelf—that the 
leasees gave the lessor what is ealled a 


- 
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“nazrana’ of Rs. 1,200. It is on the 
strength of this "nazrana" that the lower 
Appellate Court has found that the lease 
was an “excellent business transaction 
distinctly favourable to the family.” The 
Judge points out that although the nominal 
rent was Rs. 55 per annum less than 
it should have been, yet the cash realised, 
if invested, would bring in an income which 
would make up for the deficiency in the 
annual rent. g 
' "The issue before the learned Judge, how- 
ever, was not whether the transaction was 
a good one from a business point of view, 
but whether the lease was executed for 
the benefit of the family, and when we 
‘consider the extremely technical sense in 
which those words are used wa have. no 
doubt that the issue is not an issue of pure 
fact but one of mixed fact and law. It 
has been argued for the respondents that 
the lease was only an agriculiural lease, 
and was not an alienation, and it is true 
that there isa clause in thelease by which 
the lessees become liable to ejectment if 
they should fall into arrears with their 
rent beyond a certain period, and if they 
‘are ejected on this ground, they lose the 
mazrüna. Wedo not believe, however, that 
this permanent lease can be regarded in 
any other right than as an alienation, to 
support which it was necessary to prove 
legal necessily or the benefit of the joint 
family estate. It goes further in the way 
of alienating the property than a usufruc- 
tuary mortgage would have done, for the 
property is removed entirely frem the con- 
trol of the family, provided thatthe lessees 
pay the favourable rate of rent to which 
they have bound themselves, ` In the case 
of a usufructuary mortgage the mortgagor 
still retains the initiative and can recover 
` the property by payment of the mortgage 
debt. No such initiative is left to the 
leasor under this lease. It is not denied 
‘before us that usufructuary mortgages have 
always been held by the Courts to amount 
‘to alienations of property, and we should 
‘for this reason have held this lease to be an 
alienation. If any authority for such a 
conclusion were needed it would be sup- 
plied by the case of Palaniappa Chetty v. 
Deivasikamony Pandara ,Sannadhi (1) in 
‘which it was held by their Lordships of 
the Judicial Committee that a permanent 


(1) 39 Ind. Cas. 722; 40 M. 709; 21 © W. N. 729; 
15 A. L. J. 485, 1 P. L. W. 697, 33 M. L.J. 1; 19 
Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W. N. 
L.J. 153, 6 L. W. 222; 441. A. 147 
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lease ky a shebait ofland dedicated to the 
worship of an idol, of which he was the 
trustee, was invalid on the ground that 
he wae not constrained to make the lease by 
any necessity by the consideratian of or 
any banefit accruing to the estate from it. 

Now, it has been held by the Privy 
Councilin the well-known case of Hunoo- 
manpersaud Panday v. Babooee Munraj 
Koonweree (2) that the manager for an 


infant heir has only a limited and qualified __ 


power to charge an estate not his own. 
His powers are analogous to those of a 
manager of a joint Hindu family and the 
shebaiz of a temple, and the power to 
charge the estate can only arise in a case 


of nesd or for the benefit of the estate, - 


There has been a tendency in certain rul- 
ingso? this Court to put a rather more 
rigorcus construction on this decision of 
the Privy Oouncil in the case of Hunooman- 
parcacd Pandayv.Babooee Munraj Koonwerce 
(2) than was perhaps justified by 
that end one or two later pronouncements. 
For instance, it has been stated that a charge 
on a family estate can only be legally 
justified if it is a defensive act, and in 
order to clear up' the ambiguities of the 
case-law on this particular point a Full 
Benck of this Court recently reviewed the 
position and came to a conclusion which 
may ke summed up as follows. There is 
nothing in the pronouncements of the Privy 
Couneil to show that such a transaction 
must be of a defensive nature and further 
if the transaction be shown. to be for the 
beneft of the estateand such as a prudent 


owner would have carried out with the: 


know.edge that was available to him at 
the timo, it cannot be set aside by anybody. 
It wes further held that the degree of 
prudence which might be required from a 
person who was not the sole owner would 
greater than that which 
might be expected in the case of a sole 


owner, and might well be held to be what . 
woulc be demanded in ordinary cases from “, 


a trustee. This decision has not been re- 
portei* as yet and must be referred to as 
Firat Appeal No. 421 of 1925 (Jagat 
Narain v. Mathura Das) 

Judged by this standard we areof opinion 
that the permanent lease in ‘the present 
guit eannot be upheld. There is nothing 


to show thatit was for the benefit of the: 


family that it should be deprived of the 
chanze of deriving benefit in the future 

(2) € M. I. A. 393; 18. W. R. 81n; Sevestre 253n; 
9 Suta. P. O. J. 29; 1 Sar. P. O.J. 552; 19 E. R. 147. 


.. *Redorted as 116 Ind. Cas, j8L—[Ed.] 
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from an enhanced rent. There is in fact 
nothing to show that ready money vag 
wanted at all, or thatthe manager did 20b 
intend to spend the amount of the nazrcna 
on his own pleasures. In the Full Berch 
case to which we have referred above a 
small portion of thejoint family property 
had been sold for a very good price becaase 
it was difficult and expensive to manage, 
and the object of selling it was stated to 
-- be that other land might be bought ina 
more convenient position, and the Bench 
held that this was a transaction which was 
for the benefit of the family estate. In she 
present case there is not shown to have 
been either any advantage in giving a 
permanent lease of the land or in realismg 
ready money. We have no doubt, there- 
fore, that the decision of the learned Dis- 
trict Judge on this point must be reversed 
and that of the trial Court restored. 
A further question that has arisen hare 
` isthis. The plaintiff prayed for possess on 
of the leased property, and the trial Court 
granted this prayer. It has been strenucus- 
ly argued on behalf of the appellant taat 
this part of the decree of trial Oourt shoald 
“also be affirmed. In the case of Palani- 
appa Chetly v. Devasikamony Pandcra 
Sannadhi (1) immediate possession was 
given to the plaintiff. It was not, hew- 
ever, agricultural land that was there in 
dispute. Other cases that have been 
relied on by the appellant are those of 
Abdul Rahman v, Sukhdyal Singh (3) end 
Ram Chand v; Raj Hans (4), In the frst 
of these cases the property belonged tc a 
-ward and asale-deed was executed on his 
behalf without the sanction of the Ootrt. 
In the second case a usufructuary mcrt- 
gagee had granted a lease for a period which 
extended beyond the period of the pəs- 
session of the mortgagee. It was hald 
that the vendea in the first case end 
the lessee in the second could be disros- 
sessed by the owners. In these cases, how- 
ever, the transferor was not legally ves:ed 
with the right to transfer the property at 
all, and in the second case there was no 
relationship of landholder and tenant 
between the plaintiff and the mortgagee 
lessee, In the present case it must be cn- 


ceded that the manager had the power to- 


grant leases to tenants in the ordinary 
course of management of the zemindari pro- 
perty, and there would have been noth ng 
to prevent his granting an ordinary lease 
to the present lessees. It was only by 


(o) 2 A. L. J. 507; A. W, N, (1908) 176; 28 A. 30. 
(4) 3 A. L; J, 617; A, W. N. (1909) 241, 
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gran:ing a permanent lease that he exceed- 
ed his power. It has been suggested that 
the vhole of the lease becomes null and 
void and thelessees under it, therefore, 
become trespassers. We have to consider, 
however, taat the manager admitted these 


'lessess to the occupation of the land as 


long ago as 1922, and that the lessees have 
presumably been in possession since and 
have been paying rent regularly. We 
have also to consider that the manager had 
legal authority to admit them to the oc- 
cupation of the land. In these circum- 
stances it seems to us that ib would be al- 
together wrong to regard them as tres- 
passers merely because the manager 
exceeded his power in executing a per- 
manent lease. Under s. 45 of the Agra 
Tenancy Act of 1926 “whenever any person 
has been admitted to the occupation of 
land, or permitted to retain possession of 
land. by anyone havinga right to admit or 
permit him with the intention that a con- 
tract of tecancy should thereby be effected, 
but without any rent being fixed, either he 
or tha‘person so admitting or permitting him 
may at any time during the period of his 
occudatior or within three years after the 
expiry of such period sue to have rent 
fixed thereon." It appears to us that the 
position of the lessees is analogous to that 
of persons who have been admitted to the 
occu datior of the land in this way. It is 
true that when they were admitted to the 
Jand it wes not intended that the contract 
of tenancy should be effected by the mere 
admission, but by a written contract which 
has been held to be invalid. But it was 
interded that a contract of tenancy should 
be effected, and we think thatit would be 
doing a v.olence to the meaning of the 


-words if ‘in these circumstances we were 


to regard the lessees as trespassers and to 
eject them from an agricultural holding. 
There can be no doubt that the relation- 
ship of landlord and tenant has been es- 
tablished between them. : 


Tte result is that we allow the appeal in 
part and give the plaintiff-appellant a 
decleration that the permanent lease is 
null and void and ineffectual as against 
him, but we dismiss the suit in regard to 
the Drayer fof possession. It will be for 
the- parties to settle their rights and 
liabilities as to rentin the Revenue Court. 
As regards the nazrana itis not clear from 
the fndings of the Courts below whether 
the amount has been repaid to the lessees, 
but if. not they will be able to recover it 


^ 
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ina regular suit, The plaintif-appellant 
will receive half his costs throughout from 
the respondents. - 


N. H; Appeal allowed. - 


———— 


ALLAHABAD HIGH COURT. 
Ong1MINAL Revisions Nos, 268 anp 296 
oF 1928. 

. May 4, 1928. 
- Present :—Mr. Justice King. 
INAYAT HUSAIN-—AoOOU08ED—APPLIOANT 


versus 
EMPEROR rs8RorcE RAM Pi ARE 
AND ANOTHER—OPPOSITE PaaTy. 

Criminal Procedure Code (Act V of 1893),ss. 202; 208, 
258, 186—Preliminary inquiry into complaint--Com- 
plainant producing some evidence—Magaistrate's duty 
to summon accused—Dismissal of complaint —Revision 
—Proper order in revision—Further enquiry—Com- 
pelling Magistrate to summon particular witness. 

There is no warrant for the proposition that if 
any person makes a complaint against an accused 
person the Magistrate is bound to summon the 
accused if there is any evidence to support the 


- complaint even though the Magistrate finds the evi- 


dence unsatisfactory and believes the complaint to 
be false. [p. 494, col. 2] - 

The only order which the Sessions Judge can 
pass in revision under s. 436, Criminal Procedure Cede 
if he holds that the Magistrate was unjustified in 
dismissing the complaint under s.203 of the Code 
is to direct the Magistrate to make further enquiry 
into the complaint. He cannot legally compel the 
Magistrate to summon the accused when in his 
.judgment there is no sufficient ground for proceed- 
ing against the accused. (p. 494, col. 2; p.4£5, col. 1.] 

When the Magistrate trying the case is of opinion 
that it is unnecessary to summon a certain pro- 
secution witness, the Sessions Judge should not 
compel him, except for most cogent and excep- 
pena reasons, to summon that witness. [p. 495, col. 


Oriminal appeal from an order of the 
Sessions Judge, Fatehpur, dated the 3rd 
December, 1927. 

Mr. M. A. Aziz (with him Mr. Zafar 
Ahmad), for the Applicant. 

Mr. Zafar Mehdi, for the Crown. 


,JUDGMENT.—These are two applica- 
tions for the revision of certain orders pass- 
ed by the learned Sessions Judge, Fateh- 
pur, on the3rd of December, 1927—The 
facts are thata zemindar Khan Bahadur 
Inayat Husain is said to have sent certain 
servants of histo fetch labourers from the 
complainants. 
have gone and fetched the labourers forcib- 
ly. This led toa certain amount of violence 
and fighting. 

The Police investigated the sase and 
challaned the servants (who areethe ap- 
plicants inthe Court) under s. 147/452, 
indian Penal Code, but they did not 


in ASAT HUSAİN t, EMPERDR, 
challan the zemindariKhan Bahadur Inayat `` 


The servants are said to - 


2 
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Husain. nor did they challan any one for 
dacoity under s. 395, Indian Penal 
Code. The complainants also made 
a complaint to the Magistrate charg- 
ing tae applicants with dacoity in 
addition to the offences mentioned, and 
since it was alleged that in the course of the 
fight ome of the accused seized a golden 
chain irom the neck of one of the com- 
plainants, they also charged Inayat Husain 
with adetment of causing simple hurt. 
The Megistrate took some evidence under 
8. 202, but found the case insufficiently 
proved and probably false, against Inayat 
Husain and dismissed the complaint against 
him under s. 203, Criminal Procedure Code. 
He also disbelieved the story about 
seiziog the gold chain (as the Police had 
done) end refused to proceed further with 
the ckarge of dacoity. In short the 
Magistrate found that the Po'ice were right 
in refusing to prosecute Inayat Hueain, 
and in prosecuting the others on charges 
under s. 147452, Indian Penal Code, 
only. 

The complainants then applied in revision 
to the learned Sessions Judge who passed 
the orders complained of. The first order 
is that Khan Bahadur Inayat Husain be 
summoned to answer the complaint. The 
learned Sessions Judge, apparently takes 
the view that if any person makes a 
compla:nt against an accused person then 
the Magistrate is bound to summon the 
accused if there is any evidence to support 
the complaint even though the Magistrate - 
finds ths evidence unsatisfactory and be- 
lieves the complaint to be false. 


In tha present case I think the Magistrate 
was fu_ly justified in dismissing the case 
unders 203 as againstInayat Husain who 
was onl7 eaid tobestanding at a disance say- 
ing "bsat and seize them." The Magistrate 
found his story improbable not supported 
by reliable evidence. Iseeno reason to 
disagres with that finding. Moreover the 
only order which the learned Sessions 
Judge could have passed in revision under 
s. 430 if he had held that the 
Magistrate was unjustified in dismissing 
the ccmplaint under s. 203 would 
have been to direct the Magistrate to 
make further inquiry into the complaint. 
The order passed by the learned Sessions 


Judge is not to this effect but directs the 


Magistrate to summon Inayat Husain to 
answer the complaint. In my opinion the 
learned Judge had no jurisdiction to pasg 
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under s. 202, but he could not legaily 
be compelled to'summon the accused whan 


in his judgment there was no sufficient. ~. 


ground for proceeding against the accusec. ’. 


The order passed by the learned Ses- 
sions Judge on the same date which is 
also the subject of an application for 
revisien, is to the effect that all tae 
witnesses whom the complainants want io 
produce, must be examined irrespective of 
the fact that the Police, who had challancd 
the case, do not want to produce them. 


It appears that when the Police challansd . 


the case the Magistrate let the Polize 
conduct the case like an ordinary Polize 
challan and examined the witnesses seat 
up by the Police as is usual in such cases. 
After these witnesses had been examined, 
the complainants 
"whole lot of other witnesses, who h:d 
not been summoned by the Police ard 


whose evidence was unnecessary in the opia-: 


ion of the Police, and in the opinion of 


. the Magistrate. 


I think the learned Sessions J udge's 


`~ order interferes too much with the discreticn 


conferred upon the Magistrate by law— 
Section 252— When the Magistrate trying 
the .case is of opinion that it is unnecessazy 
to summon a certain witness to the prosecu- 
tion, then I think the Sessions Judge should 


not compel the Magistrate except for most 


cogent and exceptional reasons to summon 
the witness. In the present case I see mo 
necéssity*for interfering with the Magi:- 
irate's discretion. In my opinion th-s 
order also must be set aside. 


I accordingly allow the application and 
Bet aside both the orders complained 02, 


RL, 2 Application allowed. 


"LÀ ÓHAND t RAM ÓHAKDRA, 
Buch an order, But the Magistrate might 
‘have been directed to take further evideroe 


wanted’ to produce a: 


_Raushen Lal in thé suit but 
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' ALLAHABAD HIGH COURT, . 
SEconp Oivin APPEAL No. 672 or 1927. 
j March 15, 1929, 
Presen&--Mr, Justice Sulaiman and 
. ~- - Mr. Justice Sen. 
SAHU LAL OHAND-—DEFENDBANT—- 
APPELLANT À 


4 j versus ; 
RAM CHANDRA AND OTBERS— 
` PrA1INTIFFS— RESPONDENTS, 
Agra Pre-emption Act, (XI of 1922), ss. 4, 6, l1— 


Sale ir execution of decree for specific performance 


—Righ-to pre-emption—Suit for specific performance 
—Omision to set up right to pre-emption—Subsequent 
suit for pre-enption—Res judicata—Civil Procedure 
Code (Act V of 1908), s. 11. ` 

A transfor cf proprietary interest for consideration 
which is effected by means of a sale-deed executed 
in pursuance 5f a decree for a specific performance 
is a scle witain the meaning of s. 11 of the Agra 
Pre-emotion Act and a right of pre-emption can 
accrue n respect of it. lp. 496, col. 1.] 

Such a sale i8 not a ‘sale in execution of a decree,' 
within she meaning of s.6 of the said Act. [ibid ] 


The .omission of a party to a suit for Specific 
performance cf a contract of sale to set up his right 
to pre=mpt taat sale will not debar him from suing . 
for preempti after the sale-deed haa been executed 
in execation o the decree in that suit, inasmuch as 
the rigat of pre-emption accrues only after the sale 


. has actaally taken place and there is no prospective | 


ui ht before taat contingency happens, [p 496, col. . 


Secend appeal from a decree of the Subs 
ordinete Judge, Mainpuri, dated the 24th 
of January. 1927, confirming that of the 
MunsH, Sh-kohabad, dated the 27th of - 
March, 1926. ` A 

Mr. Peary Lal Banerji, for the Appellant. 

Mesers. U. S. Bajpai and N. P. Asthana 
for the Respondents.. ` an 


JUDGMENT.—This is an appeal by 
Lal Okand arising out of a suit for pre« 
empticn uncer very peculiar circumstances.. 
On ths 18th; of August, 1922, a fale-deed 
was e-ecuted by Himmat in favour of 


- Raushan Lel for Rs. 1,400. Suit No. 159 


of 1923, waa instituted for pre-emption of 
the propert7 sold by Ram Ohandar and 
Tej Ram. This. suit was dismissed and 
an appeal by the pre-emptors was pre- 
ferred zo the Court ofthe District J udge.. 
While this matter was pending there was 
anothe- suit (Suit No. 188 of 1923) institut- 
ed by Lal Ohand for specific performance 


of a previous contract alleged to have 
, been entered into by Himmatin his favour. 


Lal OhRand impleaded the vendor Himmat, 
the veadee Raushan Lal, as well as the 
two pre-empiors Ram Chand' and Tej Ram. 
This suit „fœ specific performance was 
decreec. An - appeal was preferred by 


this was dis- 


- 496 


Pr by the District Judge end so also 


ON, 


‘stood dismissed and the suit: 
. . performance by Lal Ohand stood decreed. 


when they did not set up 
the specific performance suit. 


was an appeal preferred by Kem Chand 
and Tej Ram in the pre empticn suit. The 
position thus was that the suit for pre- 


emption by Ram Chand and Tej Ram 
-for specific 


The vendee Raushan Lal declined.to obey 
the decree of the specific performance and 
the Court -ordered that a sale.deed be 


.executed in favour of Lal Chand. This 


actually took place on the 25th oz November, 
1925. 7 
On this two new suits for pre-emption, 
one by Raushan Lal and ths other by 
Ram Ohand and Tej Ram wére instituted 
against Lal Chand in which ‘Himmat was 
also impleaded. Both these suits have 


“been decreed by the Courts below and Lal 
Chand has appealed. . 


The two points urged on behalf of Lal 
Qband are (l) that no suit for pre-emp- 
tion lay in respect of the sale-d3ed execut- 
ed by the Court on the 25th of November, 
1925, and . (2) that tbe plaintiffs are de- 
barred from now claiming ` pre-emption 

_ this right in 

The first question to consider is whether 
the transfer of proprietary interest for 
consideration which is effected by means 
of a sale-deed executed in pursuance of a 
decree for a specific performance is a 


gale within the meaning of s. 11 of the 


Agra Preemption Act so that a right of 
pre-emption can accrue in respect of it. 
Under s. 4 (10) a sale means a sale as 
defined in the Transfer of Property Act. 
We think that the transfer of proprietary 
interest for cash consideration though 
it was under orders of the Court for en- 
forcement of a previous voluntary contract 
for sale is a sale within the meaning of 
s. ll. It would, therefore ,follow that a 
right of pre emption would accrué on such 
sales. This result is in conformity: with 
the general poliey of the Aot that property 
cannot be privately transferred Ss» as to 
defeat the rights of pre-emption. „Ifa sale 
outright cannot be affected the result ought 
to be the same, if a private contract for 
sale is entered into and then a decree for 
specific performance allowed to be passed. 

The next question to cogsider is whether 
the case comes within the exeaption con- 
tained ins.6. Ifit can be called a sale 
in execution of a decree of a Civil Court 
then by virtue of that section no right of 
pre-emption can arise in respect of it. 
Having considered the languag= of the sec- 
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tion we havecome to the conelusion thatthe . 
except.on does not apply to this case. The : 
expression “sale in execution of a decree^ 
is not identical with the execution of sale- 
deed by the Court in pursuance of a decree. 
There aas really been no sale in execution 
but th» execution of a sale-deed, because 
the judgment-debtor Raushan Lal declin- 
ed to execute it. We, 
that there is: no prohibition against the 
accrual of the right of pre-emption. AN 

It is quite clear that the right of pre- 
empticn accrues after a sale has taken 
place. ‘There is no prospective right before 
such & contingency happens. It is, there- 
fore, Cifficult to see how Ram Chand and 
Tej Eam or Raushan Lal could be said to: 
have been able to put forward their right ` 
of preemption in the suit for specific 
performance. Up to that time the position 
of Ram Chand and Tej Ram was merely 
that cf preemptors in respect of the 
earlier sale deed of the 18th of August, 
1922. The position of Raushan Lal was 
undoubtedly that of a vendee. But the 
sale wàich is now sought to be pre-empted 
isof tae date 25th of November, 1925, and 
the rizht of pre-emption which is now - 
claimed has accrued in respect of it, 
We, therefore, fail tosee how before the 
sale-deed was executed by the Court: 
it could be said that Ram Chand and Tej 
Ram and Raushan Lal were bound to 
plead that they had a right of pre-emption, 
in anzcipation of any sale-deed that might 
be in future executed under’ the orders 
of the Court. This being.so it is difficult 
to hold that the present suit is barred by 
the principle of res judicata on account of 
the omission on the part of. Ram Ohand 
and Tej Ram and Raushan Lal to set up © 
their right of pre-emption. Only one appeal * 
has baen preferred under s. 18 of the Act : 
by Lal Chand and asa result of the con- 
solidation of the suits in the Courts 
below our judgment governs both these 
cases, The appeal is accordingly dismissed 
with costs including inthis Couri-fees on 
the higher scale. . 

AC o Appeal dis missed, 


therefore, think `: ; 


AN 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp Orvin Arrear No. 359 or 192". 
March 11, 1929. 
Present:—Mr. Subhedar, A. J. O. 
. BADIA: AND ANOTHER—PLAINTIFF3— 
APPELLANTS 
: versus 
/ AMBHIRIA —DEFENDANT— RESPONDET. 


C. P. Tenancy Act (I of 1920), s. 11—0ccu»ancy l 
‘holding—Mortgage—Decree for possession subyzet to 


refund of consideration, legality of—Contrac Act 
(IX of 1872), s. 65—Contract void ab initio—S. 65, 
whether applicable. : . 

‘An occupancy tenant who has mortgagel his 
holding with possession cannot ‘be permitted to 
recover the land from the mortgagee without paying 
the mortgage amount even though the mortgage is 
void in law. (p. 498, col. 1.] go? 

"Bhure v. Sheogopal (1), not followed. 

Bahoran Upadhya v. Uttamgir (4) Narayan v. 


Motisa (5) and Durgai Lodhi v. Ajab Singh (G), fol- ` 


lowed. 

Dwijendra Mohan Sarma v. Monorama Desi (7) 
and Harnath Kuar-v. Indar Bahadur Sin:h (8), 
referred to. 


Section 65 of the Contract Act applies also so the’ 


case of contracts which are void ab initio. [p. 4: 9, col. 


1, 
Harnath Kuar v. Indar Bahadur Singh (3), fol- 
lowed. 

Firat appeal against a decree of the Dis- 
trict Judge, Bhandara, dated the 22nd March, 
1927, in Civil Appeal No. 112 of 1926. 

Mr; M. B. Niyogi, for the Appellant. 

Mr. W. R. Puranik, for the Respondent. 


JUDGMENT.—The plaintiffs cance to 
the, first Court alleging that they wer» the 
occupancy tenants of fields Nos.397 and 


:403 of Mouza Mohagaon, Tahsil Goadia, 
that their father sub-let the said fields to : 


the defendant for the year 1923-24, and that 
after. this period was overthe deferdant 
was wrongfully withholding posse:sion 
though. asked to giveit up. The daim 
was to eject the defendant from the felds. 


The defendant pleaded that- he was law-ully : 


in possession of the fields by virtue o: an 
unregistered usufructuary mortgage-deed 
which the father of the plaintiffs had 
executed in his favour on 5th February, 2923, 


in consideration of having taken a loen of ` 


Rs. 300. It was, therefore, contended that 
so long as the debt was not paidoff the 
defendant conld not be ejected. In the 


alternative the defendant prayed tha’ the. 


plaintiffs should be put upoa terme: if 
they repudiated the mortgage, they should 
get a decree for possession conditional 
upon their refunding the mortgage-debz. 
The. Second ‘Olass Subordinate Judge, 
Gondia, who tried the suit passed an unson- 


. ditional decree in plaintiffs’ favour for 30s-- 


session of the fields,but on appealby the 
82 : 
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defendart, the learned District Judge 
Bhandara, modified it by makingit condi- 
tional upon the plaintiffs paying to the 
defendant Rs. 300 which he found to have 


“ been réesived by the plaintiffs’ father under 


the mortgage-deed (Ex, D-1). The plaint- 
iff nave, sherefore, come up in second appeal 
to this Court. 

The only point argued by the learned 
Advocate for the appellants was that the 
orcer for the refund of consideration of 
the mortgage-debt passed by the lower 
Appellate Court was wrong because once 
it was held that the transaction was void, 
being ir contravention for the provisions 
of she C. P. Tenancy Act, the consideration: 
for the contract was unlawful and the 
maxim in pari delicto, potior est conditio de- 
ferdantts applied, and, therefore, the money. 
paid under such an illegal contract could 
no: be recovered by the defendant. Re- 
liaace is placed on the case of Bhure. v. 
Shaogopcl (1) in support of this contention 
That was a case in which the plaintiff sue 
to recorer certain sir fields of which th 
dezendaats, soon after selling the village 
shere tozhe plaintiff, had become occupancy : 
tecants but had surrendered the same to 
the plaintiff. In the alternative a claim for 
refund of consideration was also made. 
The-learned Judicial Commissioner found 
thet the sale and the surrender being prac- 
tically one transaction, the latter was void. 
and confirmed the dismissal of the plaint- 
iffs suit. In disposing of the claim for 
refund of consideration the learned Judge. 
made the following observations :— 

‘The actual position obtaining is that 
the defendants are in possession while 
the plairtiff seeks to enforce against them 
an agreement which is void, Both parties 
knew that when the sale and surrender 
were exezuted they were contravening the. 
prcvisions of the Tenancy Act. The plaint- 
iff as tae defendants’ creditor was cer- 
tainly not less to blame than the defend- 
ants andthe maxim in pari delicto, potior 
est zondiiio defendantis would seem to ap- 
ply. Section 65, Indian Contract Act, has no 
application where the contract embodies a 
purpose Enown to be illegal to which both 
sides are parties. For similar cases I may 
refer to Murlidhar v. Pem Raj (2) and 
Diran Rei v? Ram Khelawan kai (3). The 


_ postion in Bahoran .Upadhya v. Uttamgir | 


(4) was practically the reverse of what ob- . 


(1) 54 Inc: Cas. 794. dr saa 
(2) 22 A. 205; A. W. N. (1900) 10. 

(3) 5 Ind. Cas. 557; 1 A. L.J. 330; 32 A. 383, | < 
(4; 12 Inc. Cas. 112; 33 A, 719; 8 A, L, J, 931, 
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tains here: in that case the plaintiff sued 
the mortgagee of an occupancy holding to 


recover possession upon the ground that 
mortgage was void under the Tenancy Act 


without re-paying the mortgagee the money . 


he had received, and it was held on the 


principle that he who seeks equity must. 


do equity that the mortgagor could not 


retain the mortgage-money in addition to. 


regaining the property." `. | 
It will, therefore, appear clear thas on the 
facts found in the case that possession 


was not transferred the learned Judicial. 
Commissioner disallowed the claim for re-, 


fund follewing the two Allahabad cases 
in which the facts were similar to those 


in the case before him. The ease of Baho-. 
ran Upadhya v. Uttamgir (4), the facts of. 


which are identical with those of the pre- 


sent case, was only distinguished. The 


case cited can, therefore, afford no pre- 
cedent for the decision of the preseni case. 
On the facts the present case is similar to 
the case of Bahoran Upadhya v. Üttamgir 
(4) and the law propounded. therein must, 
~in my opinion, be followed for the decision 
‘of the present case, 
In a later case decided by. Prideaux, A. J. 
O., and reported as Narayan v. Motisa(5) the 
dictum laid down is that “before an illegal 


purpose is carried out, wholly or in part, ~ 


. and when the parties are in pari delicto; 
the general rule is that no suit will lie to 
recover money paid under. the unlawful 
agreement, But when the parties have 
done nothing illegal with their eyes open 
but have been caught by the fiction that 
they should have known the law, a suit for 
refund of the consideration is maintain- 
able." Applying this principle to tha pre- 
sent case, itis evident that the plaintifis’ 
father as well as the defendant being mere 
agricultural rustics could not be expected 
to know the intricacies of the Tenancy Law 
as to transfer of holdings, and have 
been caught by the fiction that they should 
have known the law. It would be mani- 
festly unjust that the defendant should be 
made to lose both money and the fields, 
and equity demands that in such a ease ag 
the present restitution must be made. Au 
earlier case of this Court reported as Dur- 
gai Ladhi v. AjabiSingh (6) was also dscided 
on the same equitable principles and the 
plaintiffs there were given a decree for pos- 
session conditional upon their refunding 
& propertionate part of premium received 


(5) ibm Oas, 343; 20 N. L, R. 87; A.I, B,-1924 
ag. 132. : 
- (6) 15 C. P. L. R, 33, 
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by them under an illegal lease which they 
wanted to avoid. CNRC ae 

There only remains the consideration of 
two other cases cited by the learned: Advo- 
cate for the respondents which also support 
his case. They are Dwijendra Mohan Sarma 
v. Monorama Dasi (T) and Harnath Kuar v. 
Indar Bahadur Singh .(8) In the first 
of these cases the dispute was between ihe 
two rival purchasers of certain properties 
belonging to a minor and conveyed to them 
separately by the certificated guardain at 
different times. The plaintiff was the 
subsequeni purchaser and sought to oust: 
the defendant, whe was the prior purchas- ` 
er, from possession of the properties on 
the ground that his purchase was not 
legal because of certain irregularities com- 
mitted by the guardian in effecting the 
sale, In confirming the dismissal of the 
plaintiffs claim the learned Judges made 
the following observations: 

"*"**Nothing can be more unjust than to 
permit a person to sell a tract of land and 
take the purchase-money, and then, because 
the sale happens to be informal and void, 
to allow himor, which is the same thing, 
the person on whose behalf he acts, to re- 
cover back the land and keep the money ; 
any Code of haw which would tolerate 
this would seem to be liable to the reproach 
of being a very imperfect or a very ins 
equitable oae," - | 


In the second case the plaintiff had filed 
the suit to recover possession of certain pro- 
perties conveyed to him in consideration 
of the advances received by the defendant 
as loan, and in the alternative for recovery 
ofthe money. It was found' that the gale 
was void at its inception beeause the de: 
fendant had, at the date of transfer, no in- 
terest capable of transfer but merely an 
expectancy. The claim for possession was, 
therefore, disallowed, but that‘ for the re- > 
covery of money decreed on the ground 
that s. 65 of the Oontract Act governed 
the case. The controversy that so long 
raged as to the correct interpretation of the 
provisions of s. 65 cf the Contract Act was 
thus set at rest by the following pronounce- 
ment to be found in the judgment of their 
Lordships of the Privy Council:— : 

- The section deals with (a) agreements 


(T) 70 Ind. Ces. 990; 49 O. 911; A.I. R. 1992 Cal: 
150; 36 C. L. J. 326; 98 O. W. N. 57. i 

(8).71 Ind, Oas, 629; 45 A, 179; A. I. R. 1922 P. C. 
403; 9 O. & A. L. R. 270: 9 O. L: J. 652; 44 M. L 
9.489; 37 C. L. J, 346; 27 O, W. N, 949; 50 I. A. 69; 
18 L. W.383; 26 O. O. 323; 33 M. L,T;210;-5 P. L 
T. 281,3 Pat, L. R, 237 (P. O). 7 
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and (b) contracts. The distinction between 
them is apparent from 8.52, By cl. .(G) 
every promise and every set of promises 
forming the consideration for each- other 


is an agreement, and by cl. (hj an ag- 


reement enforceable by law is a contrac.- 


Section 65, therefore, deals with (a) agree- 
ments enforceable by law and (b) wita 
agreements not sc enforeeable. By c. 

~—~(g) an agreement not enforceable by law i3 
Said to be void. 


“An agreement, therefore, discovered t3. 


be void is one discovered to be not enforce- 
able by law, and, on- the language of tha 


section, would include an agreement thet. 


was void in that sense from its inception 
as distinct from acontract that becomes voic. 

"The agreement here was manifestly void 
from its inception, and it was void becauss 
its subject-matter was incapable of being 
bound in the manner stipulated.” 

In the light of these observations of ths 
Privy Council the view of the learned 
Judicial Commissioner expressed in ths 
case of Bhure v. Sheogopal (1) that s. 65 o? 
the Oontract Act has no application to the 
case of contracts which are void ab initic 
must, therefore, be held to be no longe- 
good law. The present.case must also bc 
governed, therefore, by s. 65 of the .Con- 
tract Act. 

Upon a review, therefore, of the autho- 
Tities considered above, I hold that the 
plaintiffs were rightly directed to pay be- 
fore receiving possession of the holding, 
the amount of Rs. 300 to the defendant 

. Whieh theirfather had received asconsidera- 
tion for the transfer, The appeal faile 
and is dismissed with all costs. 

A. Appeal dismissed, 


k_l 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 

Sgoonp Oivin APPEAL No. 25-B or 1925. 

- December, 19, 1928, 
Present;—Mr. Findlay, J. O., Mr. Kinkhede, 
. A.J. O., and Mr. Ghulam . 
Mohiuddin, A. J. Q. 
UTTAMRAO —PLAINTIFF—A PPELLANT 
versus 
DAULAT AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Adoption—Estate vesting in widow— 
Death of widow—Vesting of estate in widowed 
daughter-in law—Daughter-in-law's power to adopt. 

Where a Hindu died leaving a widow and a 
widowed daughter-in-law, and was succeeded by his 
widow, and the daughter-in-law in whom the estate 
vested onthe death of the widow, 
to her deceased husband; 


D 
^ 


made an. adoption 
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Held, shat ths adoption was invalid. [p. 509, col. 1] . 
Bhoobun Meyee Debia v. Ram Kishore Acharj 

Chowdh-y (4), Pudma Coomari Debi v. Court of ' 


Wards (5) and Thammal v. Venkataram Aiyan (6) 
applied, 


Appeal against a decree of the Addi- . 
tional District Judge, Akola, dated the 27th . 
d ta 1924, in Civil Appeal No. 197 of 

19 : 


ORDER OF-REFERENCE TO 
A FULL BENCH. . 
Kinkhede, J. C.—(December, 7, 1926),— 
The pcints involved in the case are of very.. 
great importanee to the Mahratta Hindu. 
Oommanity, and particularly to those who - 
regard themselves as governed by . the: 
Bombay School of Law. There isa diver- . 
gence of views on the point and it is, there- 
fore, vary desirable that so far as our. 
Subord-nate Courts are concerned there 
should be an authoritative decision of &. 
Full Banch settling the question whether . 
the ealier Bombay decisions . which have . 
been re-affirned by the recent Boinbay Full : 
Bench decision in Ishvar Dadu Patil v. 
Gajaba- Babaji Patil (1) need be followed . 
in our Courts as precedents on matters . of. 
Hindu Law governed by: the Bombay. 
School, according to the time honoured 
tradition of this Court. m. 
Messrs. M. V. Abhyankar and A.V. K hare, ` 


for the Appellants, on 
i Mr. P. B, Gole, for the . 


Bir. E..K, Bose and. 
Respondents. 
OPINION. : 
EKinkheds, A.J. C.—The following : 
genealozical sree will facilitate the under-. 
Standing of the facts relevant tothe decision : 
of the q.1esticn referred to the Full Bench:— 
DHABAJI 


| 
f eames E 


Gajrabai, Yammunabai Reubai 





Ganabat, 
married to married to - married to sel 
Jitoba Chandrabhan iin 
| 
Gangaram. . Janji. 
L— | 
—— A Nn D 
Ramji = Baijabai, Krishnaji = "Sitabai, 
(died on (diec on (died on (died in, 
30-11-03.) ^ 29-3-19) 29-1-07.) 1909), 
e 
(Propositus) 


Zaboo; — Bainabai, 
(died on (died in 1917.) 
17-12-05) | 
oe Daulat, 


defendant No. 1, 
(adopted in “April, 1917.) ` 
(1) 96 Inc. Cas. 712; 50 B. 468; 28 Bom, L, R, 782. - 
A. L R. 1926 Bom, 435 (F; B.).] 


500 

‘The property in suit once belonged to 
a joint Hindu family consisting of Krishna- 
ji, Ramji and Zaboo. Ramjiand Zaboo prè- 
decesed Krishnaji leaving their respective 
widows Baijabai and Bainabai behind them. 
Krishnaji, who was thus the lest surviv- 
ing male co parcener of the joint family, 
died in 1907 leaving his widow Sitabai as 
his heir entitled to inherit his property as 
such widow. She held the property till 
her death, which took place in 1909, The 
inheritance next devolved on Bainabai, the 
widow of Krishnajis predeceased son 
Zaboo, who as the widow of a predeceas- 
ed sagotra sapinda, was entitled to succeed, 
under the Bombay School of Hindu Law, 
which isin forcein Berar, to the estate 
of her father. in-law, Krishnaji. 


-Bainabai died in 1917. Itis ihe plaint- 


iffs case that on her death the estate’ of 
Krishnaji devolved on Baijabai the widow 
of his predeceased brother Ramji as widow 
of his sagotra sapinda that she held it as 
such till herdeathin 1919, and then the 
succession went to Krishnaji’s mother's 
sister’s sons Gangaram and Janji as his 
bhinna gotra sapinda, The plaintif Uttam- 
rao isan. assignee, under an essignment 
dated 19th January, 1920, from Janji, of 
his moiety of the property ‘of Krishnaji. 
He alleges that he was wrongfully obstructed 
by defendant No. 1 in taking possession 
of the property purchased by him. Hence 
he filed the present suit for possession 
against him. 
. The defendant No. 1's principal defence 
is that he has a lawful title to obstruct, as 
a. duly adopted son of Zaboo, his adoption 
having been made, in April, 1917, by 
Bainabai, in whom the inheritance had 
vested; and that-it was consented to by 
Baijabai the next immediate - reversioner. 
The plaintiff's contention is that the adop- 
tion being invalid, created no rights in 
- favour of defendant No. 1. The validity 
is challenged by him on. the grounds:— 
(4) that defendant No 1 was an orphan: 
(ii) that Bainabai had no authority 
under law to adopt asshe did not 
take theestate as heir af her hus- 
. band; 5 
(iii) that Baijabaihad no authority to 
give any consent tb the adoption. 
Tf the adoption be notinvalid for any of 
these reasons, it-is clear that Daulat, by 
virtue thereof, became the grandson of 
Krishnaji, and as such took his grand- 
father's estate,from Bainabai his adoptive 
mother, in his ownright, with effect from 
the date of his adoption, Thus, there 


GTTAMRAO V. DADLAT. 
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would, cr could be no succession in favour 
of Baijabai, or Gangaram, or of Janji the 
plaintif's vendor in their capacity of the 
sagotra sapinda,or bhinna gotra sapindas, 
of Krishnaj. On the facts found by the 
Courts below, the defendant No. L was not 
an orphan, and Baijabai had consented to 
and accuiesced in the adoption and even 
admitted thetitle of the adopted son to 
the property by acting as his guardian till, 
herowr death. The first ground is thus 
no longar available and the third ground is 
admitted to beimmaterial. It is conceded by 
the defendant No.1 also that, if his adoption 
were held to be invalid in law, on the 
incompeteney to 
adopt nim, the succession would go to 
Janji and Gangaram asthe nearest rever- 
sioners of the last male holder, Krishnaji. 

The Court of first instance held the adop- 
tion by Bainabai to be valid under law 
and diemissed the suit. The plaintiff went 
up in appeal tothe District J udge, who 
affirmei the dismissel He has, therefore, 
come up in second appeal. 

Looking to the importance of the question 
ofthe validity of the adoption involved in 
this appeal, and the apparent conflict of 
decisicns on the point,the appellant moved 
for a reference of that question to a Full 
Bench this was done, and the point has 
been ably argued before it. 

On behalf of the appellant it is contend- 
ed tha; Bainabai was legally incompetent 
to adoptason to her- deceased husband 
Zaboo asshe did not get the estate directly 
as heir to her husband. The learned 
Counsal deduces four propositions as laying 
down -he view taken by the Bombay School 
of Hindu Law by which he says this case 
ought to-be governed. | 

I. That, after the death, without issue, of 
aíulowner, the only person, who can 
adopt, so as to deviate the succession, is, 
either his widow, orif he dies without leav- 
ing a widow whocan adopt and thus con- 
tinue the lineage, his mother, or, grand- 
mother, subject, however, to the proviso 
that she takes the inheritance directly 
from ^er son or grandson, and, not other- 


ise. 

9. “That the widow's power to adopt is 
limited, that limit ` being reached im- 
medistely there is some one else, nearer in 
degree than herself, to. take the estate of 
thelestfullowner, and able to continue 


his Āne. Once this limit is reached 
the power to adopt. is extinguished 
and can never. be revived after 


such extinction, In other words, the 
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widows power to adopt never rema-ns 
in abeyance. ; 

9. That a widow cannot adopt so as 
io divest another person of the propsr- 
iy; but that this does not, in view of 
other limitations, mean that she can adcpt 
so longas she does not do this. 

4. That a widow of a gotraja sapinda 
can never adopt so as to deviate the line 
of succession, even if she succeeds diret- 
ly tothe last full owner, much less can 
she adopt if some one else has takan 
the property before she succeeds, the 
mother and grandmother being exceptioazs. 

In this case it is contended that, as Krich- 
naji was the last full owner and his widcw, 
Sitabai, succeeded to him before Bainabai 
took up the inheritance as his daughter _n- 
law, the only person who could make che 
adoption and continue the line of Krich- 
naji was his widow Sitabai, and not wis 
daughter-in-law Bainabai. Reliance is 
placed onthe decision of this Oourt in 
Ganpati v. Salu (2) decided .on 20th of 


January, 1925, by Baker, J. C. and Prideaar, . 


A. J, C.,in support of the first three propcsi- 
tions and on Ramkrishna v. Shamrao <3) 
which in its turn is based on the th-ee 
Privy Council decisions of Bhoobun Mozee 
Debia v, Ram Kishore Acharj Chowdhry (A), 
Pudma Coomari Debi v. Court of Wards :5) 
and Thammal v. Venkatram Aiyan (6) as 
supporting all the four  propositioas. 
The decision of à Bench of this Court in 
Baswantrao v. Deorao (7) where the right 
“of a daughter-in-law to make a vaid. 
adoption was affirmed is sought to de 
distinguished on the ground that the daugh- 
ter-in-law, succeeded directly to her father- 
in law, and, not after the death of Ler 
mother-in-law as in this case. It is, the-e- 
fore, necessary to examine the cases on 
the subject decided by their Lordships 
of the Privy Council as well as by other 
High Courts and this Oourtin order to 
find out the principles limiting a’ Hindu 
widow's power to make a valid adcp- 
tion. 
The leading case on the subject is 

that of Bhoobun Moyee Debia v. Rem 
. Kishore Acharj Chowdhry (4). 
that case were that one Geur Kishcre 
: died, in 1821, leaving a widow Ohund-a, 

(2) 89 Ind. Oas 345; A. I. R. 1925 Nag. 15. 

(3) 26 B. 526; 4 Bom. L. R. 315 (F. B.) 

(4) 10 M. I. A. 279; 3 W. R. P. O. 15; 1 Suth. P. C. J. 
574; 2 Sar. P. O.J. 111; 19 E. R. 978. 

(5) 8 L A. 229 at p. 245; 8 O. 302 at p. 309; 4 Gar. 
P. O. J. 985 (P. O.. : 

a. I. A. 07; J0- M. 205; 5 Sar. P. C. J. 10 
: (7) 99 Ind. Cas, 369; A. 1. R. 1927 Nag. 2 
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The factsof . 


‘stood on quite 
. exerc.sing thg power -of adoption, she 
: would have divested 
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bulles andan only son named Bhowanee 


. Kishore, =n 1840, Bhowanee died, leaving 


no issue, but, his wife Bhooban Moyee 
Debia who as bis widow succeeded to the 
estate left by him. In 1843, Bhooban 
Debis adopted a boy called Rajendra 
Kishore and some time after this, Ohundra- 
bulle», also, adopted Ram Kishore, as 4 
son to her late husband Gour Kishore. 
The latter filed asuit as the next friend 
of Ram Krishore for possession of the 
estate left by Bhowanee, against Bhoobun 
and her adopted son Rajendra 


Kishore. In that suit it was found that 


-Bhoooun Debia had no ‘authority from 


her husband to adopt, and that, Ohundra- 
bulle» had been authorised by her hus- 
band to adopta son to him. In view of 
these findings, it became necessary to 
consider whether Ram Kishore's adoption 
was valid and whether he was entitled to 
recovar possession of the estate left by 
Bhowanes. Their Lordships held that Ram 
Kishore was not entitled to succeed, and 
observed as follows:— 


“The question is, whether the estate of 
his (Gour Kishore's) son (Bhowanee) being 
unlimited, and that son having married and 
lefta widcw his heir, and that heir having 
acquired a vested estate in her husband's 
property as widow, a new heir can be subs-. 
tituted by adoption who isto defeat that 
estate, and take as an adopted son what å 


.legitimate son of Gour Kishore would 


not kave teken. This seems contrary to all 
reason and toall the principles of Hindu 
Law, as far as we can collect them. It must 
be recoliected that the adopted son, as 
such, takes by inheritance and not by 
devise. Now, the rule of Hindu Law is, 
that ia the zase of inheritance, the person to 
succead must be the heir of the last full 
owner. In this case, Bhowanee Kishore 
was the last full owner, and his wife 
succeeds, as his heir, to a widow's ‘estate. 
On her deazh, the person to succeed’ will 
again be the heir at that time of Bhowanee 
Kishcre. If Bhowanee Kishore had died 
unmarried, his mother, Chundrabullee 
Debis, would have been his heir, and the 
question of adoption - would have 
different grounds. By 


no estate but 
herown, and this ‘ would have brought 
the case within the ordinary rule; but no 
ease has been produced,no decision has 
been cited from the text-books, and no 
principle has been stated toshow: :that by 
the mere giftofa power of adoption ta 


. $02 


„ & widow, the estate of the heir of a deceased 
- Bon vested in possession, can bə defeated 
. and divested.” 


The above case is an authority forthe . 


proposition that,ifa Hindu dies leavinga 
widow as heir, his mother, although duly 
. authorised in that - behalf, cannot, during 
:the lifetime of her son's widow, adopt a 
son toher own husband, and thereby 
divest her (the son’s widow) of the estate 
‘acquired by her by inheritance from her 


. own husband. In this case it wes not held, 


` 


in so many words, that Ram  Kishore's 
adoption by Ohundrabullee was invalid, 

! Some timeafter this decision. Bhoobun 
Debia died and the estate devolved 


‘according tothe Hindu Law of succession ` 


upon Ohundrabullee the mother of Bhow- 


‘anee Kishore. 
bullee, the reversionary heirs of Bhowanee 


brought a suit for possession of 
his estate, then in the hands of 
Ram Kishore. In this second suit, 


the question arose, whether Ram Kishore's 
adoption by Ohundrabullee to hez husband 
Gour Kishore was valid, and, whether, as 
such, he was entitled to retain. possession 
of the estate. The Calcutta High Court in 
Puddo Kumaree Debee v. Juggui Kishore 
Acharjee (8) held that, Ram -Kishore's 
adoption was valid, and that he was entitled 
Xo succeed to the estate of Bhowanee after 
Bhoobun Debia's death. 

With reference to the previous decision 


. , of their Lordshipsin Rhoobun Moyee Debia 


.v. Ram Kishore Acharj Chowdhry (4) 
Jackson, J., observed: “What has happened, 


. being the death of Bhowanee without having 


either had sons bornto himor given any 
permission to adopt. If, therefore, Ohundra- 
bulee immediately on the death of 
Bhoobunmoyee, had made an adoption and 
80 divested herown estate, there would 
have been nothing in the judgment of the 
Privy Council, and nothing that we are 
aware of inthe law,to prevent her doing 
that which her husband authorised her 
to do, and which would certainly be for his 
Spiritual benefit and for that of his ancestors 
and even of  Bhowani Kishere M 
` Then, if Ohundrabullee might hsve adopt- 
ed at the date when Bhoobunmoyee's death 
caused the inheritance to devolve on her 
with the consequence of divesting herown 
estate, is there any reason why Ram 
Kishore, if we suppose him to have been 
regularly adopted, and those who came 
before him as heirs to Bhowani .Kishore 


(8) 5 0,615 at pp 642-44, 
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out of she way, should not, in that state of 
things, take the inheritance which the 
mothe: gives upto him, and should not, 
touse the words of Mr. Mayne, be re- 
warded by the estate for the services which 
he renders to the deceased ? We think not... 
it seers to us, that although as heir to 
Gour Kishore, he could not displace the 
widow and heir of a subsequent full 
he came 
after tae widow and the mother, he might, 
withovt objection, succeed when, by their 


successive deaths or surrender, he united ` 


in himself the capacities of heir of Gour 
Kishore and heir to Bhowani, Puddo 
Kuwmacee Debee v. Juggat Kishore Acharjee 


Against this decision, there was an ap- 
peal to the Privy Council, and their Lord- 
ships reversed the decision of the High 
Court and held that, Ram Kishore's adop- 
tion bz Chundrabullee was invalid and that 
he was not entitled to succeed to the estate 
left by Bhowani. In doing so, they re- 
ferred zo their former decision in Bhoobun 
Moyee Debia v. Ram Kishore Acharj 
ChowdL.ry (4) and observed: “The substi- 
tution of a new heir for the widow was, 
no dotbt, the question to be decided, and 
such substitution might have been dis- 
allowec, the adoption being held valid for 
all other purposes, which is the view that 
the lower Courts have taken of the judg- 
ment, but their Lordships do not think 
that tkis was intended. They consider 


. the decision to be that, upon the vesting” 


of the estate in the widow of Bhowanee, the 
power of adoption (given to Ohundrabullee) 


was at an end, and incapable of execution:"" 


Pudma Coomari Debi v. Court of Wards (5). 

A sinilar question came up for decision 
before sheir Lordships of the Privy Council 
in the case of Thammal v. Venkataram 
Aiyan 6). In that case, one Dorasami died 
leaving his widow Thayammal and also an 
only son Kuttisami, Kuttisami married 


Thangemmal and subsequently died with-- 


out issue leaving his widow Thangammal 
who upon the death of her husband suc- 
ceeded as heir to the property. After Kut- 
tisami's death and during the lifetime of 
his widow his mother Thayammal adopt- 


ed a son to her husband Dorasami with . 


‘the comsent of the sapindas. A question 
arose whether the said adoption was valid. 
The. Madras High Court following the 
decision in Pudma Coomari Debi v. Court 
of Wards (5) held that the adoption was 
invalid. On appeal to the Privy Council 
it was zontended on behalf of the adoptt- 
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6d son that all that was decided by the 
.Judieial Committee in Bhoobun Moyee's ease 
(4) was that the son adopted by the mcther 
could not recover the estate from the non's 
widow and that it was not held tha his 
. adoption was invalid. Their Lordehips 
overruled this contention and observed: 
“This appears tohave been the view taken by 
the lower Oourts in Padma Cumari’s case 
(5). But this Committee, upon appeal, held 
.that-the case went much further. Nc- 
thing can be clearer or more explicit than 
.the language used by the Committee in that 
case." They also’ quoted with approval 
their own observations in Pudma Cumari's 
case (5), cited above, and following them held 
that the adoption of a son- by Thayammal 
. after the estate had vested in her con's 
widow was invalid, 

It is, no doubt, true that, in the casas of 
Pudma Cumari and Thayammal referred to 
above the mother of the propositus had 

-adopted a son to her own husband dur- 


ing the lifetime of her. son's widow bat a’ 


. careful perusal of the judgments of heir 
Lordships of the Privy|Oouncil/in those: ases 
will show that the adoption by the mcther 

, was held invalidnoton the ground thatit 

` was made during the lifetime of the con’s 
widow but on the ground that the mother’s 

power of adoption cameto an end anc be- 
came incapable of execution upon, the vesting 

: of the estate in the son's widow. Taese 
cases are, in my opinion, clear author-ties 

.for the proposition that a widow's pcwer 

. of adoption is limited, that the vestinz of 
the estate in an heir of the last male 
holder is the limit of the existence of 
such power; that, once this limit is reacaed, 
ihe power is at an end and is incaprble 
of execution at any future time, and that, 
it is not merely suspended and capable 
of being revived if, after some interval, 
the widow happens to succeed ultimazely 
as an heir to the last male holder on the 

-death of the immediate heir in whom the 

. estate had vested for the time being. 


. _ The above view is fully supported. by 
- the Fall Bench decision of the Calcutta 
High Court in Manikyamala Bose v. Nanda 
Kumar Bose (9). In that case, one Chandra 
Kumar Bose died in 1881,. leaving his 
widow Manikyamala and an adopted 30x 
Akhoy. Akhoy died in 1893 after having 
attained majority, leaving a childless wid>w, 
Bidhumukhi, who died in July, 1898. Sho-tly 
afterwards, i. e, on- 29th August, 1: 38, 
Manikyamala adopted a son to her husband 


- (9) 83 O. 1306; 4 O. L, J. 357; 11 Q. W. N. 12, . 
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anc the question arose: whether the said 

&dcption was . valid, It was contended 
that as the same was made .after. the 
dezth of the widow of the last male- holder 
it was valid. The Full Bench overruled 
this cortention and following the two 
earier Privy Council decisions, .Bhoobun 
Mogee Debia v. Ram Kishore Acharj Chow- 
dhry (4) and Pudma Coomari Debi v. Court 


-of Wards (5) as also the later Privy Oouncil 


decision reported as Tara Churn Chatterji 
v. Curesh Chunder Mukerji (10) to the same 
effect held that the adoption was invalid. 
Muxkerjee, J., in his judgment observed 
as follows at pages 1315-16*:— . 

“Tt is contended on behalf of the appel- 
lanss, thet, inasmuch as-the second adoption 
wae mada after the death ofthe widow of 
the adorted son and ata time, when the 
estete was vested in the widow of the 
original owner, there was no bar to the 
second adoption as if would divest the 
estcte of the adoptive mother alone. . It 
has been conceded before us, and in view 
of the desisions of the Judicial Committee 
in Bhookun Moyee Debia v, Ram Kishore 
Ackarj Chowdhry (4) and Pudma Coomari 
Debi v. Court of Wards (5) it could not 
possibly - be disputed, that the adoption 
would have been invalid, if it had been 
mace during :the lifetime of the widow 
of the adopted son, because during such 
period, tha power of adoption was incapable 
of execution. The question, therefore, is 
reduced ;o this: Whether the power of 
adoption, vested in the widow of the 
original owner, which during the life time 
of ker déughter-in-law was incapable of 
execution became extinguished upon the 
death of her adopted son, when the estate 
vestsd in his widow or, whether such 
powsr of adoption merely remained in 
abeyance and was revived and became 
capeble cf execution upon the death of 
her daughter-in-law, when: the - estate 
reverted toher. The solution of this question 
depends upon the principles deducible from 
a series o? decisions of. the Judicial Oom- 
mittsein which their Lordships had to con- 
sider the l-mits within which a power of adop- 
tion may be exercised by a Hindu widow." `. 
Mukerjee, J., then discussed at length 
the decisions. of the Privy Council and 
of tke Bombay and Calcutta High Courts 
on tke subject and observed at page 1319*:— 

“Upon a review, then, of the authorities, . 
we must overrule the contention of the 


(10) 17 Ó, 122; 16 I. A. 166; 5 Sar, P. O. J. 379 
P. Qa. uh 
"*Page of 3€ O.—[Ed.] : 
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appellants, that the widow's deaszh is the 
limit of time within which and the failure of 
male. issue, in the male line and the vesting 
of the estate in the widow are the only two 
conditions subject to which ths power 
may be exercised, no matter whether 
the estate vests in the adopting widow 
just after the death of the son or -after 
the death of the widow of the son.” His final 
conclusion’ reported at page 1321* was -as 
follows:— 


“On these grounds, we must bold that ` 


the adoption of the second defendant 
by the first defendant after she had 
succeeded as heir to her first adopted 
son after his deathand that of his widow, 
is invalid," ` d 

Asimilar view of the Privy Council deci- 
sions has been taken by the Bombay High 
Oourt also. For example in what is known as 
Krishna Rao Thimbak Hasabnis v, Shankar- 
rao Vinayak Hasabnis (11) the said 
High Court held that an adoption to herself 


and her déceased husband by a mother . 


who has succeeded as heir to her son 
after his death and that of his widow, is 
invalid according to Hindu Law. In this 
ease, the mother had adopted on tie death 
of her son and bis widow. Again in 
Shri Dharnidhar v. Chinto (12) it was held 
that where a Hindu died leaving a widow 
and a daughterinlaw (a widow of his 
predeceased son), adoption by ths latter 
was invalid. Oandy, J., in delivering the 
judgment of the Court observed as 
follows:— 

“There is no suspension of tha right 
to adopt [see remarks of this Court in 
Krishnarao Trimbak Hasabnisv. Shcnkarrav 
rao Vinayak Hasabnis (11)]. From the 
moment that Dharnidhar died, and his 
estate was vested in his widows, the right 
of his daughter-in-law Venubai t» adopt, 
for the purposes of inheritance, was at an 
end. [See judgment’ of West, J., in 
Keshav Ramkrishna v. Govind Ganesh (13)]" 
Similarly, in Amava v. Mahad Gardu (14) 
it was held that theauthority of a widow to 
adopt is at an end when the es:ate after 
being vested in her son has passed to his 
widow. i 

Again, in the Full Bench case of Ram- 
krishna v. Shamrao (3),it was Leld that 
where & Hindu diesleaving a widow and 
& son and that. son himself dies leaving a 


natural born or adopted son or leaving no 
ay 17 B. 164. 
12) 20 B. 250. 
(13) 9 B. 94, 
(14) 22 B, 416, 
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son but Lis own widow to continue the line 
by means of adoption, the power of the 
former vidow is extinguished and can 
never be revived. In that case, Chanda- 
varkar, d., who delivered the judgment 
of the Full Banch observed at pages 529-36* 
as follows :— 7 

"If Mr Ohaubal's contenticn be correct, 
a widow can adopt without any limit as to 
the period within which such adoption m&y 
be made and her power is never at an end— 
it is onl suspended so long as the estate 
is vested in otheis, but directly it comes to 
her from those others it is revived. The 
language of the. judgment in Bhooban 
Moyee's case, (t) however, is so explicit that 
it is impcssible to construe it otherwise than 
as meaning that there is a limit to the period 
within which a widow can exercise her 
power of adoption, and that once that limit 
is reached the power ‘isatanend’. That 
language is repeated and emphasised by 
their Lordships in their judgments in 
Padma-Ccomari's case (5) and in Thayam- 
4nal's case (6). We agree, therefore, with 
the Division Bench of this Court which 
decided Hasabnis’ case (1l), that the lan- 
guage of the Privy Oouneil is ‘altogether 


inconsistent with any idea of the right to - 


adopt being merely suspended during the 
wicow's life’”. - I 

He then discussed at considerable length 
the test of the principle defining the limit 
to the peziod within which a valid adoption 
could be made by a Hindu widow to her 
deceased husband, and his» conclusion, 
after a - review of the case-law, was -that 
a widow's‘power of adoption comes to an 
end andcan never be revived after the. 


- inheritance has vested in some heirof her 


son other than the widow herself. It is. 
significant to observe that the principle: 
enunciated by the Full Bench of the Bom-. 
bay Higt OCourt-has been approved by their 
Lordships of the Privy Council in Madana 
Mohana Ananga Bheema Deo v. Purushot- 
hama Ananga Bheema Deo (15), and this 
latter decision has since been cited with 
approval by their Lordships of the Privy 
Qouncil:n Pratapsing Shivsing v. Agar- 
singji Rcisingji (16). - 

: M. 855; 35, C. L. J. 138; 
5 PIOS IA W. ter: 16 A. L, J. 725; (1918) 
M. W. N. 621; 24 M. L. T. 231; 28 O. 1. J. 403; 
90 Bom. L R. 1041; 23 C. W. N. 177; 45 LA. 156 


(P. 0). AN 

16) 50 Ind. Cas 457; 43 B.778 at p. 793; 36 M. 
LID Pis ALL. J) 522; 21 Bom. L. R. 496; 1 
U.P. L. R. (P. C.) 39; (1919) M. W. N. 313; 10 L. 
W. 339; 210. W.N. 57; 27 M. L. T.47; 46 I. A. 97 
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the view taken in the Privy Council deci- 
sions. Thecase: reported as Adivi Surya- 
prakasa Row v. Nidamarty Gangaraju (17) 
may . be: referred to on the point. In that 
casé A and B were two undivided brothers, 
A having predeceased B, the family pro- 
perties vested in B by survivorship, and on 
B's death descended to his widow. After 
B's death, A's widow adopted a son. It 
wa8 found by the lower Court that the 
adoption was made with the implied con- 
sent of and without opposition from B's 
widow. The adoption.so made was held to 


be invalid, the consent of B's widow not 


making it valid in any way, as the estate 
had already vested in her. Wallis, J., 
after discussing the Privy Council cases on 
the subject observed as follows :— 

“These decisions of their Lordships have 
been interpreted by Full Benches of the 
Bombay. and Oalcutta High Courts in Ram- 
krishna v. Shamrao (3) and Manikyamala 
Bose v. Nanda Kumar Bose (9) as meaning 
that a widow's power is absolutely at an 
end once the estate has vested in the heir 
of her deceased son, and is not revived even 
if the widow herself afterwards succeeds to 
the estate. If the widow having once lost 
the right to adopt when her son's inherii- 
ance devolved cn another does not regain 
it on becoming hereelf the owner of the 
estate—if, that isto say, she cannotin these 
circumstances by her consent as owner 
validate an adoption made by her as widow, 
it would seem to follow that the consent of 
the person on whom. the estate has 
devolved by inheritance from the son is in- 
effective to validate an adoption made by 
the widow***** Now, it is clear that 
A's, widow might with proper consent, 
have validly adopted a son to A dur- 
ing the lifetime of his surviving co- 
parcener B, Sri Virada Pratapa Raghu- 
nadu Deo v. Sri Brozo Kishoro Patta 
Deo (18) and Chandra v.  Gojarabai 
(19), but. in thelast ease it was held that 


such an adoption if made after the death. 


of the surviving ‘co-parcener and the vest- 
ing ofthe estate in his widow could not 
divest the estate, as of course it would if 
valid.” 

The Allahabad High Court also appears 
to have taken in Lachhmi Kunwar v. 


afi) MW. Nd 386; 33 M. 228; 7M. L. T. 236; 


:(18) 1 M. 69; si A.. 154; 25 W. R. 291; 3 Sar. 
P..C. J. 583; 11 Mad. Jur. 188; 3 Suth. P. C. J. ,263 


$ Pa 14 B. 463. 
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Durgci Kunwar (20), a similar view of. 
the Frivy Council decisions, though the 
question oz adoption was not directly i in- 
volved in the said case. Nathmal Das and 
Pem Raj, wio were two brothers, constituted 
a joint Hindu family. Natbmal Das died 
leaving a widow Lachhmi Kunwar, and, 

subsequently, Pem Raj died leaving a 
widow Durga Kunwar. Lachhmi and Durga 


.execu;ed ar agreement which recited that 


they were entitled- to equal shares in the 
joint family estate left by Nathmal Das 
and Pem Raj, and the descendants then 
proceeded zo apportion the estate between 
them. Disputes having subsequently arose 
between tke widows, Durga Kunwar sued 
for a declaration that she had been de- 
ceived intc executing the agreement, and 
that, it wes not binding on her. It was 
contended on behalf of Lachhmi Kunwar 
that, she was proposing to make an adop- 
tion, and that the effect of the adoption 
would have been to divest Durga Kunwar 
of tha estate, or of at least half of it, and 
that, to aroid this divesting of estate, 
Durge Kurwar entered into the said agree- 
ment. With reference to this plea, the 
High Oourt observed as under :— 

“The plea may be disposed of upon the 
grourd thet it. does not proceed upon a 
correct proposition of law. It is sufficient 
to rezer to two cases, Chandra v. Gojarabai 
(19) and Adivi Suryaprakasa "Rów v. Nida- 
mart, Gangaraju (17), as authority for the 
propcsition that apy adoption which Mu- 
sammat Lechhmi Kunwar might make, or - 
migh; purport to make, to her deceased 
husbend, efter that husband and his sur- 
viving brcther were both dead, could not 
affect the rights of Musammat Durga 
Kunwar who had inherited the estate. as 
widow of Fem Raj." 


In short. all the four Ohartered High 
Courts hare taken exactly the’ same view 
of tha aforesaid Privy Council decisions. 
This Cour: has also adopted the same 
view as will appear from the decision of- 
Stanyon, A. J. O.; in Narayan v. Debidas, 
Secord Appeal No. 367-B of 1913. 
In this local case-it was held that "where ` 
a Hindu son whether natural or adopted 
havirg inherited the property of his de- 
ceased fatner,,dies leaving a son or widow 
or any. other person a3 his heir other than 
the widow of his father, any power to 
adopé held. by his father's widow, comes 
toan end,’ The learned Judge observed 
that “tĦe Privy Council doctrine of 


(20) 46 Ind Cas. 566; 40 A. 619; 16 A. L.J. 640. 
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‘limitation of the power to adopt turns 
upon a second vesting of the estate and 
` upon nothing else: and where such 
Second vesting is in the widow herself 
her power to adopt will not be extin- 
guished,” 
It is urged on behalf of the respondent 
` that the position of a daughter-in-law is 
‘the same whether she inherits ihe father- 


` in-law’s estate immediately after his death, ` 


‘or, after the death of his widow. In either 
, ease itis said she inherits the estate as 
„her father-in-law’s heir and in neither case 
‘can she make an adoption to him (the 
last male-holder) as, under the Hindu Law, 
a widow can adopt to her husband only. 
That being so, why should &hs have no 
power to make an adoption when she in- 
herits her father-in-law’s estate after his 
. Widow's death, when she may be said to 
` have that power according to some of the 
decisions if she succeeds to him direct? 
It is further argued that thelower Appellate 
Court'8 view thatshe is as much able to 


continue her father-in-law’s line in the- 


way of providing him with as grandson 
by making an adoption to her own hus- 
band, as her mother-inlaw is by pro- 
viding him with a son is correct. More- 
over, itis contended that the object of an 
adoption is not merely the due perpe- 
tuation of the lineage but to secure for 
the adoptive father'and his ancestors the 
spiritual blessings “pindodaka kriya hetoh 
nam sankeertanaya cha” as laid down by 
Manu in his text; and that the adoption 
in question should be upheld as valid at 
least fer spiritual purposes and the vest- 
ing of the estate in defendant No. 1 will 
follow as a legal consequence thereof 
as observed in Yado v. Namdeo (21). 
It is further said that if a son adopted 
by a daughter-in-law, on the death of her 
father-in-law's widow, is as much able to 
confer spiritual blessing on the father-in- 
law, as a son adopted by her after the 
death of her father-in-law dying without 
leaving a nearer heir than hersalf would, 
why should the power to make ar adop- 
tion be supposed to continue in the latter 
case, and deemed to-have been extinguished 
n the former? 

Since under the Bombay School, a son- 
less widow is said to have en inherent or 
. inany ease a delegated right of adopting 
a son to her deceased husband, .it ig 


(21) 64 Ind. Oas. 536; 17 N. L. R. 145; 30 M. L. T" 
53; 26 O. W. N. 393; 42 M. L. J. 219» 15 L. W, 
565; 20 A. L. J. 481; 24 Bom. L. R. 609; 49 O. l; A. 
IR. 1922 P. C. 216; 48 T, A. 513 (P. O.). 
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argued that, she can exercise that right `` 


at anytime during her lifetime subject 
only to such restrictions and limitations, 
if any, as her husband may have express- 
ly or impliedly chosen to impose on her 
in that behalf. ` 

In reply to these contentions it may be 
pointed out that if they are carried to 
their extreme logieal conclusions, we shall 
have io run counter to the earlier Privy 
Gouncil rulingsin Pudma Coomari Debi 
v. Court of Wards (5) and Thammal v. 
Venkaiaram Aiyan (6), in which it has been 
distinctly held that an adoption-made by 


‘a mother on the death of her son and 


during the lifetime of the son's widow is 
invaliGó; and, also to hold that a sonless 
widow governed by the Bombay School 
has, subject to the restrictions imposed 


on her by her husband, an unlimited right . 


of adoption which she can exercise at any 
time curing her life and that an adoption 
made by her after her son's death but 
during the lifetime of her son's widow, 
is perfectly valid. To do so would involve 
the ignoring of the Privy Council deci- 
sions referred to. The reason why this 
is not permissible is quite plain. As re- 
marked in Datto Govind v. Pandurang 
Vinayak (22), it is not open to the Indian 
Courts "to consider how far the principle 
laid down by these cases was in accord- 
ance with either the letter or spirit of the 
Hindu Law as expounded in the Books 
or as-understood by the Hindus them- 
selves,” The Privy Council decisions are 
binding on the Indian Courts,- and the 
latter ere bound to follow them as the 
following remarks of their Lordships of the 


- Privy Council in Mata Prasad v. Nageshar 


Sahat (33) will show :— 

"In view of the peculiar course adopted 
by the Subordinate Judge in dealing with 
this case, and in order to prevent other 
Courts in India from falling into the same 
error, their Lordships think it desirable to 
point out that it is not open to the Courts 
in India to question any principle enun- 
ciated by this Board, although they have 
a righi of examining the facts of any 
case before them to see whether and how 
far the principle on which stress is laid 
applies to the facts of the particular case,” 

In view of these remarks, it will serve no 

(22) 32 B. 499 at p: 503; 10 Bom. L. R. 692. 

(23) 91 Ind, Cas. 370; 47 A. 883; 3 O. W. N. 15 
A. I. R. 1925 P.O. 272; L. R. 6 A. (P. O.) 195; 28 
O. O. 352; 94 A. L. J. l; . L. J. 5l; (1926) 
M. W. N. 83; 50 M. L. J. 18; 13 O.L. J. 

I. DS 300. W.N. 626; 28 Bom, L, R, 1110 
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- useful purpose to diseuss the original Eindu 
Law texts with a view to see whethe- and 
_how far, the principles as to the limits of 
widow's powerto adopt laid down Ly the 
.Privy Council are -deducible from ‘hem. 
Neither the theory and object whic un- 
derlies the conception of an adoptior bya 
Hindu male or female to-which reference is 
made in Sri Virada Pratapa Raghinadu 
. Deo v. Sri Brozo Kishoro Patta Deo (1&, nor 
the spiritual apart from the temporal 
aspect of an adoption, or its validity purely 
for spiritual purposes, discussed in kadao 
v. Namdeo (21) on which the lower O»urts 
largely depended, therefore, calls fo- any 
comment or treatment here, 

We have seen above that the Privy 
Council decisions in Pudma Coomari Debi 
v. Court of Wards (5) and Thammal v. 
Venkataram Aiyan (6) are based or the 
principle that, where the last male-holder 
dies leaving a nearer heir other thar the 
adopting widow, the latter's powe- of 
adoption comes to an end, as soon & his 
estate is vested in the nearer heir, aad is 
ineapable of being revived at any future 
date. In my opinion, the words "the power 
of adoption was at an end and incapable of 
execution," as used in Pudma Coomari Debi 
v. Court of Wards (5), leave no room for 
doubt that this was the principle on which 
stress was laid by their Lordships in Gefin- 
ing the limit of the widow's powsr of 
adoption. It is not, therefore, opea to 
the Courts in India to question the soand- 
ness of the said principle. It is 
obviously based on the consideration that 
when the last male holder dies leaving a 
widow capable of continuing the line by 
adopting a sou, and that nearer heir Joes 
not care to continue. the line, the renter 
heir cannot claim to continue the ame 
by making an adoption, either during, or 
after the lifetime of the former wicow; 
because, it was the right of the forner 
widow to continue the line, and, if for 
any reason, she chooses not to dosa. it 
should not be within the power of the 
remoter heir who succeeds to the estate 
to claim to exercise that power efter 
it became extinguished.  . 

It seems, therefore, clear to my mind 
that the principle deducible from the 
Privy Council rulings on the subject of 
the power of adoption by a widow as 
interpreted by all the High Oourts ind 
this Court is that when the adoptng 
widow, ina joint family which has ceased 
to exist on the death of the last surviv-ng 
co-parcener,orin a divided family succesds 
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direct to the last male holder, her power 
of adoption remains intact and shecan 
exercise it by making an adoption to 
her deceased husband; where, however, she 
succeede on the termination of an inter- 
mediate estate, her power of adoption 
comes toan end, assoon as the estate 
vests in the immediate heir other than 
herself, and is. incapable of being made 
use of -at any future date. On this 
principle, the cases decided by the several 
High Courts in regard to the validity or 
otherwis» of an adoption made.by a 
widow succeeding to the estate of the 
lass male holder either directly or after the 
termination of an intermediate estate, 
ean, in ny opinion, be satisfactorily ex- -— 
plained. 

D is »bviously in accordance with this 
priaciple that it has been held that a 
grandmother succeeding direct to her 
grandsor can make a valid adoption: cf. 
Na-har Govind v. Balvant Hari (24). This 
principle also applies to the case of a 
davghter-in-law succeeding to her father- 
in-law Girect, and it has been held by 
a Bench of this Court that an adoption 
made by sucha daughter-in-law is valid: . 
Baswantrao v.  Deorao (T). Similarly, 
where a Hindu dies leaving ason and a 
widow and that son dies unmarried or 
marries and ‘begets a daughter and his 
wife and daughter die, and after them 
he also dies, his mother can make a 
valid adoption as she succeeds to him 
direct: <f. Maharaja of Kolhapur v. 
Sundarar Ayyar (25), Tripucamba v. Ven- 
katcratnam (26). Anjirabai Gulabrao v. 
Pandurarg  Balkrishna (27) and Sheikh 
Dalu v. Punjab (28). Where; however, he 
dies leaving a widow as his heir, and 
also a mother and predeceased son's 
widow, reither of them can make a valid 
adoption, even after the death of his 
widow, as their power to make an adoption 
com»s to an end, i. e, is~ extinguished 
altogether as soon as his estate vests in his 
widow as his heir, and is not capable of 
being revived at any future date. 

It has accordingly been held by 
this Cou-t that, where a Hindu dies 
Jeav:ng a widow who could have adopted, 


(24; 80 Ind. Cas 435; 48 B. 559; 26 Bom. L. R. 528; 


A. I. 3. 192« Bort. 437. 
(85) 93 Inc. Cas. 705; 48 M. 1; A. E. R. 1925. Mad. 


97. . 
96) 72 Inc. Oas. 278; 40 M. 423; 44 M. L. J. 349; A. 
I. R. 1923 Mad. 517. 
(27) 80 Inc. Cas. 185; 48 B. 492; 26 Bom. L. R. 326; 
A. IL R. 1924 Bom. 441. l 
(28) 78 Inc, Oas. 95; A. I. R, 1924 Nag. 344. 
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his mother has no power to do so onher 
succession to the estate after the re- 
marriage of his widow: Ganpati v. Salu (2), 
It is true that there is no case decided 
by this Oourt in whichit has been held 
that a daughter-in-law succeeding as a 
gotraja sapinda to her father-in-law, on 
the death of his widow, cannot make a 
valid adoption, I am of opinion, however, 
that, where she does not succeed direct, 
she has no such power. Her power comes 
to an end as soon as the widow of her 
father-in-law succeeds as heir to his 
estate, and cannot be revived after 
her death. The Bombay High Court has, 
however, clearly heldthat where a Hindu 
dies leaving a widow and a daughter- 
in-law; the latter on succeeding to the 
estate as a widow of a gotraja sapinda 
on his widow's death, cannot make a 
valid adoption; Shri Dharnidhar v. Chinto 
(12). The same High Court has also gone 
the length of holding in Datto Govind v. 
Pandurang Vinayak (22) that the widow 
of a predeceased gotraja spinda succeed- 
ing even directly to the last male holder 
cannot make a valid adoption, a view not ac- 
cepted in this Court in Narayan v Debidas, 
Second Appeal No. 367-B of 1913 and Baswa- 
ntrao v. Deorao(1): cf. Dattatraga Bhimrao v. 
Gangabai (29), Yeknath Narayan v. Laxmibat 
(30) and Shivbasappa v. Nilava (31). It may 
be noticed that the decision of the case in 
DattoGovind v. Pandurang Vinayak (22) was 
soughtto be based on the Privy Oouncil 
decisions referred to above. 


In that case Datto Govind v. Pandurang 
Vinayak (22) it was held that a Hindu 
widow, who succeeds to an estate not her 
husband's but as a gotraja sapinde of the 
last- male holder under the rule estab- 
lished by  Lulloobhoy  Bappoobhoy v. 
Cassibai (32) and in consequence of the 
absence of nearer heirs, cannot make a 
valid adoption. In that case Pandurang 
was adopted by Parvati the widow of 
Sadashiv the undivided predeceased 
brother. of Antaji the last surviving co- 
parcener ofa joint family of two brothers. 
Parvati succeeded to Antaji as the nearest 
sagotra sapinda thenalive. The reversion- 


(29) 77 Ind Cas. 17; 46 B. 541; 24 Bom. L, R. 6 ; A. 
. R. 1922 Bom. 321. nen 

(30) 77 Ind. Cas. 117; 47 B 37; 24 Bom. L. R. 836; 
A, I. R. 1922 Bom. 347. - 

(31) 82 Ind. Cas. 618; 47 B. 110; 24 Bom. L. R. 1162; 
A. L R.1993;Bom.17. || — 

(32) 71, A.219; 5 B. 110; 7 O. L. R. 445 4 Sar. P. 
C. J. 164; 3 Suth. P. O- J. 795; 4 Ind. Jur. 533, 3 
Shome L. R. 245 (P. O.). M : 
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ary heirs of Antaji sued Pandurang after 
the death of Parvati for possession of the 
property urging that this adoption was 
invalid. The Oourts below held it to be 
valid in law, on the ground that, though, 
Parvati's adoptioa was not one to the last 


male holcer, still that would not make it 


spiritually invalid, and, as her action did 
not dives; any estate vested in third par- 
ties and was derogatory of no other estate 
but her own, the adoption was perfectly 
valid. .This decision was sought to be 
Supported by the respondent in the High 
Court arguing that a power to adopt was 
inherent -n every Hindu widow; that she 
may be temporarily incapable of acting 
that it was in suspension during 
Antaji's lifetime; and that it revived when 
She got the estate as a sapinda when her act 
of adoption had not the effect of- divesting 
any esta:e but her own. Chaubal, J. 
repelled this argument by the following 
observations at page 504*: — 

"Every one of these considerations ap- 
plied to the case of the grandmother in 
the case cf Ram Krishna v. Shamrao (3). It 
may also be noticed that this was exactly 
the arguoent urged before their Lordships 
of the Judicial Committee by Mr. Mayne in 
ThammaPs case (6) and was not acceded to. I 
do not th:nk there is any authority for the 
proposition thatthe right to adopt is aneces- 
sary incilent of inheritance." 


The latest case wherein the view taken 
in Daito Govind v. Pandurang Vinayak (2) 
has been applied by the same Court was 
in Dararg wda v. Rudrappa (33) where a 
Step mother was held disentitled to adopt 
ason to her own husband although she 
got theinheritance as the nearest sagoria 
sapinda cf her sten-son, after the death of 
ib own mother who directly succeeded to 

im. 

: It is true that, in the present case, 
Krishnaji died leaving behind a widow 
and a daughter-in-law, who could both con- 
tinue his line by providing him with a 
son and & grandson respectively by means 
ofan adcption. But the right of Krishnaji's 
widow was superior to that of his daughter- 
in-law, c7, Gopal v. Vishnu (84). She could 
by. making an adoption have. provided 
Krishnaji with a son, who would have been 
in a posision to offer oblations tohim and to 
his two immediate ancestors, The daughter- 


(33) 110 ind. Oas. 633; 52 B. 393; 30 Bom. L. R. 591; 
A. I. R. 1958 Bom. 291. 
(34) 23 E. 250 at p. 254. 
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in-law Bainabai could by ^ xüák ng 
an adoption bring only a grandson iato 
existance, who could offer oblations to his. 
adoptive father Zaboo, the last male holder 
Krishnaji, and only one of his ancestors. 
That being so, there can be no doubt that, 
the widow of Krishnaji had a superior rizht' 
of continuing the line of the propositus by 
adoption, and when she did not choos: to 
exercise that right, for reasons best kncwn 
to herself, it was not open to his daugh er- 
in-law Bainabaito make an adoption ‘in 
order to continue the line,as her power of 
adoption came to an end, and became in- 
capable of execution as soon as the este. 
vested in her mother-in-law on Krishneji’s 
death. I am, therefore, of opinion . hat 
the adoption of Daulat, defendant No; 1, by. 
Bainabai, in the present case, must -be 
treated as invalid, because of her incem- 
petency to make one. The vesting of the 
estate in Sitabai, on Krishnaji's death, was 


validate an invalid adoption. 

For allthese reasons my answer to the 
reference is that the adoption of Daclat, 
defendant No. 1, should be held to be 
invalid in view ofthe principles enunciat- 
ed‘in the Privy Council decisions of PBaoo- 
bun Moyee Debia v. Ram Kishore Accarj 
Chowdhry (4), Pudma Coomari Debi v. Court 
of Wards (5) and Thammal v. Venkata-am 
Aiyan (6). 

Findlay, J. C.—1 have had the advant- 
age of perusing and considering the 
elaborate and interesting opinion recorded 
‘by Kinkhede, A, J. C. and find mysel= in 
complete agreement therewith. 

Ghuiam Mohiuddin, A.J, C—I 
agree, 

JUDGMENT.—tThe facts of this case 
have already been stated at length in the 
opinion recorded by me; Ineednot, th=re- 
fore, recapitulate them here. In- view of 


the opinion recorded by the Judges corsti- - 


tuting the Full Bench, I now hold that the 
adoption of Daulat, defendant No. 1, by 
Musammat Bainabai as a son to her dec-as- 
ed husband Zaboo was invalid in law on 
the ground of her incompetency to-adopt 
him in view of the principles enunciéted - 
in the Privy Council decisions of Bhoosun 
Moyee Debia v. Ram Kishore Ackarj 
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Court. ofV Wards (5) and Thammal v. Ven- 
kataram £iyam (6). It, therefore, follows 
that the £0- called adoption ereated in his 
favour-no- rights i in respectof the property 
of Erishraji the last male holder. The 
plaintift-a»pellant, who elaims under Janji 
one of.the heirs of Krishnaji after Baina- 
bai’s deata, must be held entitled to a 
decree. fcr possession of Janji's share 
of the property in suit as against him. 
The decreas of thelower Courts are hereby 
set aside-and the plaintiff's claim is decreed 
with coste throughout against defendant 
No i who wil bear his own. The other 
defendants will-bear their own costs, il 
any. ---: 


Ae codes Appeal allowed, 


` NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
Szconp O1vit ApPgAL No. 78 B or 1928, ° 
March 11, 1929. : 
Present: —Mr: Subhedar, A. J. O. 
CHINCAMAN-—PIAINTIFF— APPELLANT 
TAS LOT versus 
-KISAN AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IK of 1908), s. 14 (B+Plaint— 
Rejection fcr want of jurisdiction—Presentation to 
another Cou-t—Appeal against rejeotion- Dismissal of 
suit for default— Fresh suit under O. IX, r. 4—Limi- 
tation—Perzod occupied in appeal and previous suit, 
exclusion of—Civil Procedure .Code (Act V of 
1908). O. IX,'rr. 2, 4. 

A plaintit is not entitled to exclude under s. 14 (1) 
of th» Limitation Act the period occupied by him 
in prosecuting an appeal from an order rejecting 
the plaint “or want of jurisdiction, if he files ihe 
plaint in arother Court, as he must be deemed to 
have acquiesced in the decision rejecting the plaint 
and cannot thereafter be said to have prosecuted 
the uppeal in good faith as required by s. 14 (1) 
of the Act, [p. 511, col. 1.] 

Where a suit is dismissed for default of prosecu- 
tion under O. IX, r. 2 ofthe Civil Procedure Code 
and a fresh one is brought under r. 4 of the Order, 
s. lf of tke Limitation Act is not drame as 
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Second appeal against a decree of the 
Firss Additional District Judge, Akola, 
dated the 15th October, 1927, in Civil 
Appaal N». 233 of 1927. 
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arises are these. 19 
order under O. XXI, r. 97 of the Oivil Pro- 
cedure Code was 
plaintiff-appellant c ecutio: 
proceedings. He accordingly filed & Buit 
under O. XXI çr. 103, Civil Proce- 
dure Code, on 23rd October, 1924, -in 
the Court of the: First Olass Subordinate 
Judge No. 2, Akola, but that ‘Oourt 
on 16th March, 1925, returned the plaint 
for presentation to the proper Court held-: 
ing that it had no. jurisdiction in the 
matter. The plaintiff then, on 28th April, 
1925, presented the returned plaint in the 
Court of the Second Olass Subordinate 
Judge No. 3, Akola, but the suit was dismiss- 
ed by that Court on 13th August, 1925, under 
O. IX r. 2, Civil Procedure Code, for plaint- 
iffs failure to pay procese-fees. E 
Before the presentation of the piaint in 
the Court of the Second Class Subordinate 
Judge, the plaintiff had; on ilth March, 
1926, filed an appeal in the Couriof the 
District Judge against the order of the 
First Olass Subordinate Judge returning 


in certain execution 


RI 


the plaint, but the appeal was dismissed - 


on merits on: 29th July, 1926, 

On lith September, 1925, the vlaintiff 
Started proceedings to have the dismissed 
suit restored to file, but they failed, the 
order of dismissal of the plaintiff's applica- 
tion for restoration being passed on 16th 
February, 1926, 

The plaintiff, therefore, filed afresh suit 
in the Court of the Second Olass Sub- 
ordinate Judge No.. 3, Akola, on 29th 
July, 1926,the day on which his appeal 
against the order returning the plaint 
was rejected by the District Judgs. The 
defence was that the suit was barred by 
limitation. Both the two lower Courts 
have held the suit to be barred by time 
and hence the plaintiff has come up to 
this Court in second appeal, and the 
only point urged in argumentis that the 
suit sheuld be heldto be in time. Iam, 
-however, clearly of opinion that the 
Courts below have taken a correct view of 
the Law of Limitation applicable to the 
case and there is no -force in his second 
appeal. : 

It would be convenient to reproduce 
8.14 (1) of the Limitation Act, as the 
decision of the case depends upon a 
correct interpretation of-its terms and 
their proper application to the facts of 
the present case; : 

"In computing tho period of limitation 


passed agàidst the ` 


i 


kl. 


or ina Court of Appeal, against the de- 
feridant, shall be excluded, where the pro- 
ceeding ^s founded upon the same cause of ` 
actidh: and is prosecuted in good faith in, 
a Court which, from defect of jurisdiction, 
or other cause ofalike nature, is unable to 
entertain it.” . . 
This sscond suit is based on the same 
cause of action as the first one and it is’ 
admitted that both the suits fell within 
the purview of Art. 11-A of the First 


‘Schedule of the Limitation Act, which 


prescribes a period ofone year for the 
finding oz such suit from the date of the’ 
order soëght to be challenged. It is also 
admitted that this second suit was filed 
after a little less than two years from the 
date of the aforesaid order passed in exe- 
cution proceedings, and the plaintiff, 
therefore. claims under the provisions of 
8. 14 of tho Limitation Act exclusion of 
the following periods so as to bring the 
suit within limitation. 


(1) from 23rd October, the time the first plaint re- 
1924 to 16th March,1925.| mained in the Court of 
Sub-Judge, First Olass. 
(2) from 11th March,|the time required ‘for the 
1926,00 29th July, 1920. | disposal of his appeal in the 
Courtof the District Judge 
i ; against the order of the Sub- 
Judge, First Class returning 
the plaint. MESE 
the period taken up by . the 
ber,1925 to 16th Febru-| proceedings for restoration 
ary, 1926, of the suit, : 


The lower Appellate Oourt has allowed. 
the  pla:ntiff the period . from 23rd 
October, 1924, to 28th April, 1925, and 


(3) From 1-th Septem- 


. disallowed the rest, on the ground that 


after.the plaint was again presented in 
the Court of the Second Class Subordinate 
Judge, the proceedings in connection with 
the.appezl before the District Judge, or 
those relasing to restoration of the dismissed 
suit to file before the first Court, could 
not be considered to have been prosecuted 
bona fide and with due diligence and that 
they did not fail for want of jurisdiction 
in the Court which disposed of them. 

It is contended here that the proceedings 
in appeal before the District Judge that. 
continued after the presentation of the 
plaint in the Court ofthe Second Olass 
Subordinste Judge until disposal ofthe 
appeal (the period between 28th April, 
1925, to 29th July, 1926, must be held to 
be “civil preceeding” whithin the meaning 
ofs. 14(1) of the Limitation Act, and 


i 
i 
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because the plaintiff bona fide prosecuted hie 
appeal, thinking that the order of the returr 
of the plaint which was appealed against wae 
wrong all this time should not run against 


him. It isnot possible to accede to thie _ 


contention. Itis clear that when he filed 
the plaint in the proper Court on 28th April - 
1925, the plaintiff must be deemed `tc 
have accepted the decision of the First 
Class Subordinate Judge as correct ana 
thereafter he could not be said to have pro- 
secuted his. appeal before the District. 
Judge in good faith as required by the 
section. ; 

It was further argued that the restora- 
tion proceedings -must also be taken tc 
fall in the category of “civil proceeding’ 
of s. 140f the Limitation Act or at any. 
rate that they were a continuation of the 
original suit and, therefore, the time 
eccupied in their prosecution should also 
be excluded. ‘It is impossible to accede 
to this contention as well, In the first 
place, thefrestoration proceedings were not 
founded upon the same cause of action 
as the subsequent suit, their cause of action 
admittedly was the dismissal of the pre- 
vious suit under O, IX, r. 2, Civil Procedure 
Code,. while that for. the second suit was . 
the alleged wrongorder in the execution 
proceedings passed under O. XXI, r. 97 
of the Civil Procedure Code. Inthe next 
place, it could not be said; that because 
an alleged wrong order was passed by 
the Court, the restoration proceedings 
failed for want of jurisdiction or other 
cause of a like nature within the mean- 
ing ofs. 14 of the Limitation-Act. 

The learned Advocate for the appel- 
lant has brought to my notice.. certain 
observations of Mr. Rustomji whieh ap- 
pear at page 138 of his Law of Limitation, 
4th Edition, under the heading “ ‘Other 
-cause of a like nature’—section applied", 
but I fail to see their applicability to the 
facts of ‘the present case. The learned 
author himself doubts the correctness of 
the decision in the case of Po Nyun v. 
Muthee Karappan Chetty (1). 

On the contrary under the heading 
*'Other cause ofa like nature'— section 
applied", the same. learned author states 
that failure of a suit on the ground that 
it is not maintainable or that it discloses 
no cause of action or is premature, would 
not come within the purview of s. 14 of 
the Limitation Act because in each of 
such cases the suit fails not for want of 
jurisdiction but because it is misconceived. 
Where a suit is dismissed for default of- 

(1) 14 Ind, Cas, 437; 6 L. B, R, 43, 
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prosecution ander O. IX, r. 2, Civil Pro- 
cedure Code, and a fresh one is brought. 
z.:£.0f thesame Order s. 14 of the 
Limitation-Act i8. not applicable. as the 
‘prior suit failed for plaintiff's negligence 


in prosecuting it and not because of. 
defect of jurisdiction or other cause of alike ` 


nature withic the meaning of s. 14 of the 
Limitation :Act, «ide Chunder 


if the contention of the learned Advocate for 
the appellant be accepted that therestoration 
proceedings Were a continuation of the suit 
which was d:smissed for default the plaint- 
iffis out of time according to the inter- 
pretation put upon the provisions of s, 14 
of the Limitation Act by the Full Bench 
of the Caleutta High Court in the case 
just cited and with which I agree, i 


For the reasons given above I hold that 


the question of limitation arising in this 
case was rightly decided by the Courts 
below and tke plaintiff's suit was barred 


by time. The appeal fails and is dismissed 
“with costs, : . 
G. R. D, Appeal dismissed. 


` (2) 6 W.R. 182; B. L, R, Sup. Vol, 553. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First O1vIL APPEAL No. 30-B or 1928, 
December 3, 1928, 
: _ Present -—-Mr. Macnair, A. J. O. 
RAMNARAYAN MARWADI-—PrarINTIFE 
— APPELLANT je 
E: versus 
UKANDA AND OTHERS—DEFENDANTS— 
RESPONDENTS, 

. Civil. Procedure Code (Act re 1908), 0. XXXIV, 
rr. 8, 5—Prelimiaary mortgage-decree— Extension of 
time—'Good cause, necessity of. - 

Extensim of time for payment -under & pre- 
liminary mortgags-decree cannot be granted unless 
good causa is shown. mS. 3 

Motilal v. Ujiar Singh (9), followed, 

The facts that the amount is-Jarge and that paya 
ment has been made gvithin a short time after the 
expiry of the per-od do not by themselves constitute 
good cause. 

Appeai against a decree in the Court 
of the Sub-Judge, First Class, Morsi, dated 
the 10th of December, 1927,in Civil Suit. 
No.146 of 1821. < a 

Mr. W. B. Pendharkar, for the Appellant, 

Mr. G, L. Subhedar, for the Respondents, 


Madhub ' 
Chuckerbutty v. Bissessuree Debea (2). Even ` 


Te 


519 


JUDGMENT .—The facts which I have 
to consider are these. A preliminary 
decree for foreclosure was passed by which 
the defendants were directed to pay over 
Rs. 7,000 to the plaintiff on or before 13th 
February, 1927. An appeal was decided on 5th 
February, 1927, and the decretal amotnt was 
reduced considerably. Mr, Subhedar for 
defendant No. 3 asked that the date for pay- 
ment should be extended and on 10th Feb- 
' ruary, 1927, the date fixed for payment was 
changed from 13th February, 1926, to 10th 
March, 1927. It may be conceded that as the 
fixation ofthe date for payment was not 
discussed when defendant No. 3 was present 
in person, Mr. Subhedar was unable to 


press for a longer date, but the fixction of- 


. @ date one month ahead should have been 
impressed upon defendant No. 3 the 
necessity for prompt payment, Tke pay- 
ment was not made before the due date and 
anapplication for final decree was made on 
22nd March, 1927. The case was adjourned for 
hearing twice for want of time. Then on 25th 
June, 1927, the defendant No. 3 
Rs. 2,500 in part payment and prayed for 
time till the next. harvest to pay the 
balance. The plaintiff refused to: accept 
part payment and the defendant. No. 
3 was directed to deposit the amcunt in 
Court and to submit in writing his 
grounds for extension of time. The case was 
adjourned till 16th July, 1927. The iefend- 
ant No. 3 submitted his statement and 
on 16th July, 1927, he was ready to pay the 
decretal amount, he had, however, not 


brought any. amount as interest by way. 


of compensation or as costs to ba paid 
to the plaintiff. The plaintiff againrefused 
to receive the amount. Statemerts were 
takenjand on 19th November,,1927, tha Judge 


held that an extension of time should be 


granted on condition that some interest 
was paid. Interest was paid and the Judge 
passed a final decree to the effect that 
the- mortgage-debt had -been satisfied. 

In appeal it is urged that ag- the 
judgment-debtors did not show sufficient 
cause for their failure to pay the amount 
within the time fixed, the lower Oourt 
could not legally extend the time. Now, 
the reasons given by the lower Coart are 
(1) that it was not a small amount that the 
defendant had to pay and (2) that pay- 
mënt had been made after a small delay 
of four months. It appears to- have fol- 
lowed the dictum in Govinda v. Gangaram 
(1) that "where a few days after the fixed 


(1) 20, P. L, R.29, 


RAMNARAYAN MARWADI v. ÜZANDA, 


‘tendered ` 


116 1. C. 1929 


time tae mortgagor pays down the whole 
of the mortgage-money he 
forfeit his estate". This dictum is quoted 
with apparent approval in Balkishan v. 
Atmaram (2) but this judgment contains a 
statemsant on page 157* that the Court has 
to be satisfied that there.is good cause 


for extending time and that this good. 


cause is not to be assumed either from 
non-payment or delayed payment. The 
judgmsnt ofthe Privy Council in Motilal v. 
Ujiar Singh (3) makes it clear that an 
extension cannot be granted unless good 
cause isshown. The facts that the amount 
is large and that payment has been’made 
within afew months do not, by themselves, 
constitute good cause. The first Court, then, 
had ro material before it to use the 
discretion to enlarge the time fixed. 
The decree passed must, therefore, be set 
aside. 

But the facts of this case differ from 
those considered in Motilal v. Ujiar Singh 
(3). Ir. that case their Lordships of the 


Privy Douncil had before them a definite’ 


finding that there was no good cause for 


should not | 


extension. In the present case defendant . 


No. 3esked for extension by a statement 
referring to the bad harvest during, the 
previous year and other matters. 
statement is belated and appears to refer 
primarily toa difficulty in raising the 
money in July, 1927, but it can be 


considared an. attempt to show that good: 


cause existed for non-payment prior to 
10th March, 1927, The truth of the statement 
and ifs sufficiency, if true, has not been 
considered by the first Court. I, therefore, 


This - 


direct the first Court to consider the reasons . 


given by defendant No.3 and - to come to 


the ecnelusion whether he had good cause 


for tha delay in making the payment, — 


Costs 5f this appeal will be costs in the 
suit. 

G. R. D. Case remanded, 

(2) 26 Ind Cas. 701; 10 N. L. R. 150 at p. I54, 

(3) 103 Ind. Cas. 467; 32 O. W. N. 796; A. I. R. 
1928 P.O. 187; 26 A. L.J. 600; 47 C. L. J. 607; 30 
Bom. L: R. 856; 28 L. W. 9; 55 M. L. J. 81; 55.0. 821; 
I.L. T. 40 Cal. 153; 21 N. L. R. 182; 55 I. A. 207 
(P. 0). p 

*Page of 10 N.L.R.—[Ed.] 
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PATNA HIGH COURT. 
Szoonp Oivin ArPzar. No. 909 or 1923. 
January 18, 1929. 
Present:— Sir Oourtney-Terrell, Kr, 
Chief Justice, and Justice Sir J wali 

Prasad, Kr. 


DINANATH JHA AND OTHERS— APPRLI ANTS. 


versus 
GANESHDUTT JHA AND OTHERS 


INN — RESPONDENTS. 

Hindu Law— Religious 
Courts—Interference. 

A jajman has a right to appoint any priest he 
chooses to perform religious ceremonies ard to 
dismiss any priest who formerly used to perform the 
ceremonies whether appointed by himself or `y his 
ancestors. [p. 517, col. 1.] 
f [Oase-law discussed. ] 

A hereditary priest and a priest appointed b7 the 


jajman himself stand on the same footing i: the: 


matter of dismissal. [ibid. } 
Whether a priest, of whatever class he may 5e, is 
competent to perform the ceremonies and whetl=r he 


is faultless or not, must rest entirely upon the con-: 


Science, faith and judgment of the jajman, and a 


Court of Justice. is incompetent to deal with such 


à question, [p. 516, col. 1.] 








(defendant No. 9.) 
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Second appeal from a decision ofthe Sub“ 
Judge, Motihari, dated the 29th March» 
1928.. -- 

Messrs. L, K. Jha, N. C. Ray, D. N. 
Varma and P. Jha for Mr. H. K. Jha, for 
the Appellants, | : f 

Messrs. A. B. Mukherji and Jadubans 
Sakay, for the Respondents. 

. JUDGMENT. 

dwala Prasad, J.—This isan appeal 
bythe plaintiffs and it arises out of a suit 
brcught by them to recover from defend- 
ants Nos. 1 and 2 their share of their 
prohiti perquisites received _by the said. 
defendarts from the Bettiah Raj during 
the years 1328 to 1330, by declaring that 
the orders of the Manager of the Court of 
Wards, Bettiah Raj, and the Revenue 
Aushorit:es depriving the plaintiffs of their 
share in the perquisites were illegal and ultra- 
vires being contrary to the Hindu religion 
as crdained by the Sastras. A 
eee genealogy given below is undisput- 
ed ;— 








a i 
GHANSHYAM JHA 
camp ee ; 
Bhutnath Tha, Ram A Jha, 
4 E 4 annas 
: Appoch Jha f | A) 
aud x or Balbhad-a Jha, Jaibhadra Jha, ^ Subbadra Jha, 
axti P 2 l anna 1 pies 1 anna 4 pes 1 anna 4 pies, 
wi ( Saha 
Sakti Nath Jha): Balgopal -ha Balai Jha 
| 
Dina ula Jha, Hira La. Jha, . 
(plaintiff No. 1). plaintiff No. 2,) , 
f 
2 | 
Rajindra Jha, Damodar Jha, - 
(plaintiff No, 3.) (»laintiff No. £.) 
T ——— M —— M—— M ————MM— aaa Aa akan, 
| . | 
Ganesh Datt Jha, Harnandan, Srinandan, Sheonandan 
(defendant No, 1) (defendant No. 5) (defendant No. 6.) 
xalidut Jha, R ] 
(defendant No 2.) Deokinandan Jha, Jasodanandan Jha 
| A (defendant No. 7.) (defendant No. 8, 
i A 
" N J 
x Rodranadan Jha, Krishunaandan Jha, 


(defendant No. 10.) 
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The above genealogy shows the re- 
lationship between the plaintiffs, defendants 
Ist party Nos. 1 and 2and defendants 4th 
party Nos. 5 to 10. They are descendants of 
Ghanshyam Jha, except plaintiff No. 1 
whose father Adinath Jha was the sister's 


: son of Sakti Nath Jha, great grandson of 


Ghanshyam Jha. Defendant No. 4 is 
Maharani Janki Kuer, widow of Maharaja 
Sir Harindra Kishore Sinha, the lete pro- 
prietor of the Bettiah Raj. She is the 
present proprietress of that estate which 
is under the Court of Wards and consequ- 
ently she has been made defendant through 
the Manager, Court of Wards. The 
Manager himself is defendant No. 3. Defend- 
dants 5th party Nos. 11 to 15 are residents of 
Sügawn and are accordingly called in this 
litigation the Sugawn Ojhas. They were 
formely the sole prohits of the Bettiah Raj 
and were in eharge of the performance of 
the Raj religious ceremonies and receiving 
16 annas of the prohit fees and percuisites, 
Tor the better and more efficient perform- 
ance of those ceremonies the late Maharaja 
Rajindre Kishore Sinha brought Ghanshyam 
Jhafrom the Nepal Darbar and appointed 
him Raj prohit, giving him half the share 
of the emoluments, the other haif being 


appropriated by the Sugawn Ojhas whose. 


right to the moiety-share is not in dispute 
in this case. The 8 annas shareof Ghansh- 
yam Jha was shared- equally by his two 
sons Bhutnath Jha and Rambhadra Jha to 
the extent of4 annaseach. Saktinath Jha 
grandson of Bhutnath Jha, embraced 
Islamism, Consequently he was dismissed 
from the prohitship by an order of the late 
Maharaja Sir Harindra Kishore Sinha in 
parwana Ex. 1 dated 7th July, 1857, and in 
his place his sister's son Adinath Jha father 
of plaintiff No. 1, was appointed for the 
time being in 1892, Saktinath Jha institut- 
eda suit against Anirudh Jha, father of 
defendant No. 1 representing a - branch 
of the family of Ghanshyam Jha and 
others for his ‘share of the prohiti 
perquisites, disputing the status of the 
plaintiff and his father Adinath Jha as 
prohits of the Raj and asserting that he was 
the prohit, On behalf of the defendants it 
was asserted that the plaintiffs had no right 
to the perquisites northe prohili right by 


reason of the appointment made by the 


late Maharaja, Maharaja Sir Harindra 
Kishore Sinha died in 1300, leaving two 
widows the elder of whom died in 1303 04. 
The present Maharani Janki Kuer thus 
became the sole proprietress of the Bettiah 
Raj and the Court of Wards assumed 
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cherge of the estate in 1897. She by a 
parwana (Ex.1-À) dated 98th Asin 1308 
(1901) appcinted the plaintiff No. 1 Dina Nath 
Jha, minor son of his Adinath Jha, prohit in 
place of his deceased father Adinath Jha, 

“but as ke was minor at that time his 
duties were directed to be performed by 
defendant No. 1 Ganesh Dutt Jha grandson 
of Rambhedra Jha by giving him 2 annas 
share out of the 4+ annas share of Dinanath 
Jha for parforming the work on behalf of 
the minor who was directed to be restored 
to his full share of 4 annas on his 
attaining - majority. On 17th April, 
1905 the Maharani by a parwana (Ex. 1-B) 
is said to have dismissed Ganesh Dutt, Jha 
defendant No. l of his right to officiate as 
priest, anc the plaintiff says that this was 
because he was suffering from white leprosy 
but the pcrwana does not say that this was. 
the reason for his dismissal. 

Maharani Janki Kuer defendant No. 4 
was dec.ared, on 2ist January, 1911, 
by an order (Ex. E) under Act 
XXXV of 1858, lunatic and incapable of: 
managingher affairs, and the Manager of the 
Court of Wards, who was already in charge 
of the MaLarani'’simmoveable properties con- 
sisting ofshe Bettiah Raj estate, under the 
orders of zhe Court of Wards took charge 
of her pezsonal properties also under s. 9, 
Lunacy Act. Mr. Lowis, Manager of the 
Oourt of Wards, by his order of 26th March, 
1912, dismissed the plaintiffs and appointed 
“Ganesh Dutt Jha, defendant No. 1 
as-the sole prohit to the exclusion of 
the other members of the family 
of Ghanshyam Jha. This order was 
confirmec by Mr, Whitty, Manager of 
the Court of Wards, on 18th October, 1918, 
and was upon representation of the plaint- 
iffe confirmed by the higher Revenue 
Authoritizs including the Board of Revenue 
by an order, dated 2nd May, 1921. The 
Board of Revenue observed that on account 
of jealousy and auaterity among the prohits 
joint performance of the ceremonies by the 
prohits was not possible. The plaintiffs say 
thatthe orders of the Manager of the Court 
of Warde and the Revenue Authorities were 
ultra vires and the plaintiffs have been 
wrongfully deprived of the prohiti per- 
quisites to the extent of their share of 5- 
annas 4-pies which originally they used 
to enjoy and defendant No. 1 is wrong- 
fully receiving and appropriating the same, 

Defencant No, Land his son defendant 
No. 2 are the principal opponents of the 
plaintifis claim. The Manager of the 
Oourf cf Wards defendant No, 3 and 
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the Maharani defendant No. 4 through 
her Manager have filed separate wri:ten 
statements supporting the case of. the 
defendants. The defendants deny 


claim the emoluments of the same, assart- 
ing that they were rightly dismissed and 
defendant No. 1 was lawfully appointed 
and is exclusively entitled to perform 
the ceremonies and to appropriate the 


~~ fees and perquisites. 


The Qourts below have upheld the con- 
tention of the defendants and dismissed 
the plaintiffs’ suit: The plaintiffs have 
come up to this Oourt in second appeal. 

The plaintiffs claim 5-annas 4-pies out 


of 16 annas of the prohiti fees and per-: 


quisites (dakhshina) received by defendants 
Nos. 1 and 2 on the ground alleged in 
para. 11 of the plaint that the plaintiffs’ 
share was “illegally appropriated by the 
defendants”, 
along with the defendants were the here- 


ditary priests or prohits of the Bettiah- 


Raj and they could not be ‘‘dismissed from 
the office without their consent even by 
jajman (the proprietress, Bettiah Raj defend- 
ant No. 4) unless there be any fault and dis. 
ability” in them to perform the religious cere- 
mony. In support of this reliance has bezn, 
placed by the learned Advocate on behalf 
of the plaintifis upon the following texts, 
Manu, Chap. 8, verse 388; Vishnu Samhita, 
Chap. 5, verse 113; Y.:jnavalkya book 2, Oh, 
20, verse 237; Vivada Chintamani (Transla- 
iion by P. C. Tagore, 1863 Edition, page 58) 
and Narada,.Oh. 3, verses 9 to ll. They 
all are to the same effect. It will, there- 
fore, be enough to quote from Manu who 
says thata jajman (institutor of religiaus 
ceremony) who forsakes a ritvik (officiat- 
ing priest) and an officiating priest who 
forsakes a jajman each being able to per- 
form his work and not contaminated,defiled 
or degraded (by grievous crimes) must 
each be fined one hundred ganas. Indis- 
putably all the texts give a complete 
right to the jajman to discard a priest who 
is incompetent to perform the ceremonies 
or is degraded or defiled. The Vyavastua 
on the point quoted in the Full Bench 
case of Ramakanta Sharmav. Govind Chunder 
Sharma (1) at p. 400* runs as follows: 

“An officiating priest who is afflicted 
with disease, one who hath not performad 
expiation though degraded from the rank 
of his tribe; one who is insane, one anathe- 
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matized, one who seeks refuge with the 
eneny of his jajman, for the purpcse of 
working his ruin, one who mars the repu- 
tation ot his jajman by a disclosure of 
his faults, one destitute of the knowledge 
required inthe Sastra and Sastranga for 
the discharge of the sacerdotal functions, 
may be discarded by his jajman." 

Vivada Dhintamani (page 63) which the 
learned Advocate says, is the highest 
authority in the Mithila School from. 
where the parties come, also says that a. 
vicicus or ignorant priest may be discarded. 
As elso a jajman vicious or miserly may: 


- be discarced by the priest, 


Manu in Chap. 3 refers to the things 
which disqualify a Brahman from 
being invited to a sradh repast or being 
the recipient of sradh oblations or offer- 
ings. He should not be degraded, sexless, 
afflicted -vith skin disease, should not. 
have clotted hairs, should not be arrogant 
and wicked, should not have obstructed 
or divertel a watercourse}. one who rears 
sheep, buialoes, and has not studied the. 
Vedes, or whois a servant of the King or. 
village conmunity, or who has renounced. 
religious rites or who lives by worship- 
ping divine images. To invite him or 
making oferings to him destroys all the 
merits of she ceremony both in this and, 
the next world. The qualifications of a: 
competent Brahman are equally of an in- 
definite sharacter as enjoined by the 
Bmri:is, The priest must be conversant, 
with the Vedas and should lead a virtu-. 
ous Efe in accordance with the Smritis and: 
Sruifis. I have quoted from Manu. The 
texts of tne other Rishis are.to the same 
effect. Ths responsibility of appointing a- 
competent Brahman as a priest or ritvik 
rests entirely upon the jajman or the 
iustitutor cf sacrifices and ceremonies. 

Manu in Chap. 2, verse 143; says that a 
ritvik or Driestisa Brahman who being, 
appointed by another (jajman) does for 
him she religious sacrifices, The word 
‘writ’, (appcinted) is significant. The Mitak- 
shara commenting on Yajnavalkya, book 1 
verses 34 and 35, relating to the ritvik 
says * Rit»ik is one who is appointed to 
perform sacrifices.” Mimansa Darshana, 
Chap. 3,6. Tsays, varanena ritwijah kriyanta, 
that is,a ~itvik or. priest is made by ap- 
pointnent. Phe Mitakshara is the law 
that is followed in this part of the country, 


-It aleo lays down as to who should be 


appointed as prohit in Yajnavalkya, verse 


313, Chap. 1. Heshould be knower of the 
Vedas and rules of aacrifices.: 





=  _ (D (1852) S. D. A. 308. 
* Page of (1852) S, D, A.—,Ed.] 
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Now, a priest or ritvik may have been 
appointed by the previous generations by 
the jajman himself or may be one who 
of his own accord performs the function. 
The lastone is not to be taken into 
account, for the simple reason ihat he 
was never appointed. Naradain Chap. 3, 
verse 10, thus classifies the priess under 
three 
generations, (2) one appointed by the 
jajman himself and (3) one who performs 
the functions of a priest of Lis own 
accord through friendship. The first one 
is by reason of having been honoured by 
the former generations called hezeditary. 
The Smritis say that a jajman forsaking 
a faultless priest who was honoured by 
the former generations or was appointed 
by himself shall be punished with fine. 
Subject to the penalties by way of 
atonement the power of dismissing a priest 
rests with the jajman. The hereditary priest 
is so-called by. reason of his having 
been appointed by the former generations, 
as Vivada Ratnaker,relied upon by the 
learned Advocate as an authority for the 
Mithila, itse)f puis it in the explanatory 
note given at page 376 of Colebrooke’s 
Digest of the Hindu Law, Vol. 1, 
dealing with the verse of Narada quoted 
above. Says, Vivada Ratnakar “Honoured 
by former men"; honoured as odiciating 
priest by former generations; ar heredi- 
tary priest. However, both the hareditary 
priest. as well as those appointed by the 
sacrificer or jajman stand on the same 
footing in the matter of dismissal. As 
to whether a priest, of whatever class he 
may be, is competent to perform the 
ceremonies and whether he is faultless or 
not must rest entirely upon the conscience, 
faith and judgment of the jajman, and 
a Oourt of Justice will be incompetent 
to deal with such a question. He may 
be guided by his sentiments of zood and 
evil, or even by caprices and sup=2rstitions. 
A priest should always be frierdly with 
the jajman and should not in sny way 
mix with his enemies according to the texts, 
He should not speak ill of his jajman 
or countenance anybody speaking ill of 
him, Now, who can judge of th» relation- 
ship between the priest and tha jajman, 
except the parties themselves? This isa 
delicate matter. To put it bluntly, a 


jajman may think that the prohi is inaus-. 


picious and the religious ceremonies per- 
formed by him in the past, though with due 
regard to the Sastraic rules on thé subject, 
have proved inefücaeious and -ominous 
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and that further performance by him 
would lead to disastrous effects. The 
ceremonies are performed for the good 
of the j;ajman in this and the next 
world. Who can force the jajman to 
have the ceremonies performed by 2 
priest in whom he has no faith? A diver- 
gent view has, however, been taken inthe - 
Bombay High Court and in Western India. | 
These authorities have all been referred to 
in the recent case of Manghirmal v. Jetha- 
nand (2). All the other High Courts 
have taksn the view. referred to above. 
In this Court in the case of Hira Pan- 
dey v. Bcchu Pandey (3) it was held that 
the freedom of the subject entitles all 


‘Hindus to call in at any time their. own 


particular priests or any priest whom 
they mar themselves prefer to perform 
any office. In the case of Lachman Lal 
Pathak v. Baldeo Lal Thathwari (4) (at 
page 710) Sir Edward Chamier, C. J., sum- 
marizes the case-law on the subject in 
the following words: 

“There seems to be some difference of opin- 
ion in Bombay on the subject, but it has 
been held by the Calcutta, Madras, and 
Allahabed High Oourts for many years 
that in fhe absence of a definite con- 
tract a prohit or mahabrahman is not 
entitled to a decree against rival prohit 
or mahabrahman for a share in the offer- 
ings received by him from persons alleged . 
to be jcjmans of the plaintiff, the ground 
of the decision being that voluntary offer- 
ings may be given to anyone to whom 
the jajmans choose to give them: see Gour- 
mani Debi v. Chairman of the Panihati 
Municipality (5), Dwarka Misser v. Ram 
Protap Misser (6), Qocht v, Ulfat (T) and 
Saripaka China Mahadevavazulu v. 
Muthurc Suryaprakasam (8). One result 
of this view seems to bethatthe prohitor 
mahabrchman holds no office.” 


Though at onetime the Calcutta High 
Court Had taken a contrary view vide. 
Radha Krishun v. Shyam Sarma (9), the 


(2) 56 Tad. Cas. 683; 13 S. L. R. 56. 

(3) 35 -nd. Cas. 345; 1 P, L, J. 381; 2 P. L. W. 

0. 

` (4) 42 Tad. Cas. 478; 3 P.L. W. 136; 2 P. L. J. 705; 

(1918) Paz. 50. Nd Y 
(5) 6 Ind. Cas. 864; 12 O. L. J. 74; 14 C. W. N. 
51 


1057. 
si 10 End. Cas. 41; 13 O. L. J. 449; 16 O. W. N, 


'-(T) 20 A. 234; A. W. N. (1898) 23. : 
(8) 24 Ind: Cas. 204; 26 M. L. J. 482; 1l. W. 389; 
(1814) M. W. N. 379. dns. 
(9) (1818) 2 Sel. Rep. 332. 
*Page cf 2 P.L. T—[Ld,] 
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Full Beneh decision of that Court in 
Hargboind Sharma v. Bhowani Prasac (10) 
settled the law. The question was agair ful- 
ly dealt with in the later Full Bench case of 
Rama Kanta Sharma v. Govind  Chunder 
Sharma (1l) and in Jawahir Misser v. 
Bhagu Misser (11).. The ..later decicions 
are Gourmani Debi v. Chairman of the Fani- 
hati Municipality (5) and | Dwarka Missir 
Therefore, s2 far 
as these Provinces are concerned, it is vell- 
settled that a jajman has a right to appoint 
any priest he chooses to perform the re- 
ligious ceremonies and. to dismiss any 
priest who formerly used to perform the 
ceremonies whether appointed by himself 
or by the former generations, thit is 
hereditary priest; and this is, in my view, 
.in accordance with the correct interp-eta- 
tion of the texts on the subject. ^. . 

The plaintiffs, however, have failed to 
show that they have any hereditary right 
to officiate as priests. On the other hand, 
the holders of the Bettiah Raj have ac- 
cording to the plaintiffs’ own shoving 
exercised the right to appoint prieste ac- 
cording to their own willand choice, The 
plaintiffs claim through Ghanshyam ha, 
but Ghanshyam Jha himself was brovght 
in from the Népal Darbar by the late 
. Maharaja.  Rajindar . Kishore Sinha 
and was appointedto perform the ceremonies 
to the exclusion of the former prozits, 
namely,the Sugawan Ojhas, to the exter t of 
8 annas share. Adinath Jha, father of pla-nt- 
iff No. 1 himself, was appointed in p.ace 
of Saktinath Jha by the late Maharaja 
Harindra Kishore Sinha by parwana, dated 
7th July, 1887, although hecould have no 
hereditary right to succession, he being cnly 
sister's son of Adinath Jha. The ap- 
pointment again was not hereditary, but 
only personal and for th» time being as the 
parwana itself shows. 


` The plaintiffs then say that even if the 
jajman had a right to appoint and the o-tice 
went by appointment, the Maharani by 
parwana (Ex, A-1), dated 28th Asin,1301,ap- 
pointed plaintiff No 1 to perform the duties 
_of prohitaud on 17th April, 1905 she dismiss- 
ed defendant No.1 from the office by par- 
wana (Ex. 1-B). The other plaintiffs were al- 
lowed to continue to act as prohits. Thus, 
it was argued that even if the office wen’ by 
&ppointment,the plaintiffs were duly ap- 
pointed and have a right to perform the 
ceremonies in preference to defendant N».1, 


(10) (1850) S. D. A. 296. 
-(11) (1857) S; D. A, 362. 
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who “was dismissed by the Maharani, the 
real jajman, and hence the defendant No. 1 
illegally performed the ceremonies and 
appropriated the perquisites due to the 
plaintiffs. The Manager of the Court of 
Wards, bowever, by his order of 6th March, 
1912, dismissed the plaintiffs and appointed 


` defendant No. 1 asthe sole prohit. The order 


was confirmed by the higher Revenue 
Authorities. The Maharani defendant No. 4 
has been declared lunatic and incapable of 
managing her affairs and the management 
of her pez3zonal properties has been under- 
taken by ihe Court of Wards under Act 
XXXV oz 1858. The Maharani in her written 
statemen; has repudiated. the plaintiffs’ 
claim anc has virtually accepted the dismis- 
sal of the plaintiffs and the appointment of 
defendan: No. 1, She, no doubt, has appeared 
through the Manager of the Oourt of 
Wards, a3 that is the only way in which she 
could appear in this case and, therefore, it 
cannot be said that. the order of the Court 
of Wards dismissing the plaintiff and ap- 
pointing defendant No. las prohit is ultra 
vires or illegal. The Maharaniis incapable 
of acting herself for any purpose including 
the appoiatment and dismissal of the Raj 
prokits. 

The claim ofthe plaintiffs to recover the 
percuisites received by the defendants is 
in any view of the case unsustainable. 
Admitted.y the plaintiffs did not perform 
the coremonies. They were performed by 
defendant No. 1. The plaintiffs could only 
succeed upon the ground of a partnership or 
contract express or implied with one 
who performed the ceremonies for 
a share in the profits. Such is not the case 
of the p-aintiffs. In fact the caseis that 
defendant No.1 performed the ceremonies 
and apprcpriated the fees in his own right 
and in denial of the plaintiffs’ right. No 
question cf any ageement between the plain- 
tiffs and tne defendant No, 1 to divide the 
perauisites does arise in this case and it 
has Deen cpenly repudiated by the learned 
Advoeate on behalf of the plaintiffs. The 
fees or perquisites were paid to the defendant 
as wages cr hirefor work performed. They 
are en 8c4uisition by defendant No. 1 by 
reason of his having perfomed the ceremo- 
nies. Thay pelong to him exclusively: 
Now anything acquired by skill or know- 
ledga called Vidya Dhanam belongs exclu- 
sively to oae who acquires it: Manu, Chap. 9, 
verses 207-08, It is not divisible ror is it 
descendtb.e to heirs. Such is the view 
also of the other texts. The Mitakshara 
which is she law applicable to the cage 


§18 
tómmenting upon Yajnavalkya, Ohap. 2, 
verses 118-119 relating to gains of science 
or by knowledge quotes from Kaiyayana 
to theeffect that gratuity for performing 
a sacrifice or whatever has been acquired 
by Officiating asa priest or receivad as a 
fee or gratuity from a person employing him 
to officiate at a sacrifice are similar to wages- 
or hire and belong exclusively to the 
priest. Noclaim on the score of heredity 
can be laid with respect to such gains. 
Therefore, the plaintiffs have no right to 
recover the fees, and perquisites received 


by defendant No. 1 for officiating asa. 


priest to the Bettiah Raj. They do not 
claim anything from the Battiah Raj itself, 
and in fact they cannot do so for they are 
the voluntary gifts made by the Raj to the 
priest. The Full Bench case of Jawahir 
Missir v. Bhagu Missir (11) already refer- 
red to is exactly in point as welas the 
earlier Full Bench case of Hargovind 
Sharma v. Bhawani Prasad (10) already 
referred to. Mookerji, J., in the case of 
Dwarka Misser v. Ramprotap Misser (6) 
goes further and says that an agreement 
between members of a family to divide the 
income of priesthood regardless of who 
may actually officiate cannot be obligatory 
on parties and their successors for all times 
and in spite of wishes of those who want 
.to terminate them. "Therefore, "whatever 
be the previous history of the priesthood 
in the Bettiah Raj and whatever might 
have been the arrangement for the division 
of the perquisites in respect of the 
ceremonies by the defendants of Ghan- 
shyam Jha through whom the plaintiffs 
claim, it can be cf no avail in the present 
claim of the plaintiffs which repudiates all 
suggestions of an agreement between the 
plaintiffs and the defendant for tha division 
of the perquisites and infact defendant 
No. 1 performed the ceremonies in open 
denial of the plaintiffs’ right and in aszer- 
tion of his own on the strength of the 
appointment made in his favour by the 
Bettiah Raj. . 

The result is that the plaintiiis are not 
entitled to any relief, and the suit has 
been rightly dismissed by the Courts 
: below. The appeal is accordingly dismiss- 
‘ed with costa. è : 
Terrell, C. J.—I agree. 
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PA'TNA HIGH COURT. 
LETTEES PATENT APPEAL No. 3 or 1928, 
December 5, 1928. 

Present :—Sir Courtney-Terrell, Kr., 

Ohief Justice and Justice Sir Jwala 
Prasad, Kr. 
SOURENDRA MOHAN SINGH ANP OTHERS 
—APPELLANTS 


ý versus 
KUNJBIHARI LAL MANDER ANP OTHERS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 28, 26, 68, 
148, 167, 153-B—Mortgage of occupancy holding—Sale 
of holding jor arrears of rent—Mortgagee, whether en- 
titled to sell subject to rent-decree—Presumption of 
non-transferability. 

Non-transferability is an ordinary incident of an 
occupancy holding and it will be presumed under the 
Jaw to be so until the contrary is shown, [p. 520, 


1 f ` 
Bhiram Ali Shaik Shikdar v. Gopi Kanth Shaha 
(2), relied on. 


A mortgagee of an occupancy holding is not en- 
titled to a decree for sale of the holding if the land- 
lord has already purchased it in execution of a 
rent decree, even if the mortgage has not been 
formally arnulled under s. 167 of the Bengal Tenancy 
Act. [p. 521, col. 1. 

Badlu Pathak v. Sibram Singh (3), Surat Lal 
Chowdhry v. Murlidhar (1) and Murlidhar v. Surat 
Lal Chowchury (4), followed. ` 

Sheikh £zmat v. Bibi Tamzan (7), distinguished. 

Where a rent decree is not satisfied by payment 
into Court before the sale, the relationship of prior 
and subsequent mortgagee is not created between 
the landlord holding a decree for rent and the in- 
cumbraner. [p. 522, col. 2.] 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Ress, dated the 22nd 
February, 1928, in S.A. No. 68 of 1925, 
modifying a decision of the District Judge, 
Bhagalpur, dated the 4th June, 1924, which 
modified in turn a decision ofthe Munsif, 
ea dated the 27th September, 
19 ; 


Messr3. N.C, Sinha and J. C. Sinha, for 
ihe Aprellants. 

Mr, Murari Prasad, for the Respondents. 

JUDGMENT. : 

dwala Prasad, J.—This is an 
appeal by defendants 2nd party in mort- 
gage Suit No. 78 of 1923. These defendants 
are co-Eharer landlords of allthe lands in 
suit, except khata No. &6 cha, and thedefend- 
ant let party is the tenant thereof. In 
1913 tke defendants znd party obtained 
rent de2rees in respect of arrears of rent 


:for 1313 to 1319 (1908 to 1912 September), 


and in execution of those decrees purchased 
the lands in dispute sometime in 1916 and 
after obtaining sale certificates took delivery 
of possession in 1917 and settled the lands 
with defendants 3rd party. In April, 1523, 
the plaintiffs instituted the present Suit 
No. 78of 1923 out of which this appeal hag 


4 


“under s. 
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arisen for recovery of the money due to 
them -under a simple mortgage bond 
(Ex. 1), dated the 6th May, 1910, ezecut- 
ed by the defendant lst party ir their 
favour, praying that in default of pay ment 
the properties mortgaged may be sold. 
The mortgaged properties consisted >f the 
lands already purchased by the deferdants 
2nd party as landlords in execution o: their 
rent decrees, besides the lands in khata 
No. 86 cha which appertained to the patti 
of another landlord. We are not concerned 
in this case with khata No. 86 cha but only 


with the properties of which the deferdants- 


9nd party are co-sharer landlords, n-mely, 
the lands in khata Nos, 85 ka, 85 kha, 85 ga, 
85 gha and 87 ka. The defendants 2nd party 
were impleaded in the suit upon the ground 
that they had purchased the afcresaid 
mortgaged properties subsequent o the 


' mortgage at salesin execution of decrees 


for rent which amounted merely to money 
decrees and not rent decrees under the 
Bengal Tenancy Act, they being orly co- 
sharer landlords and not the entire body of 
landlords and, therefore, they purchased 
the lands subject to the mortgage and were 
interested in itsredemption. Onthe same 
ground their lessees the defendants 3rd 
party were impleaded. "The defendant Ist 
party and the defendants 3rd party d.d not 
contest the suit, and that contest, therefore, 
has been between the plaintifis as mort- 
gagees and the defendants 2nd party 
purchasers of the lands in quest.on in 
execution of their decrees, These dsfend- 
ants contended that they had ob ained 
the decrees under s. 148-A of the Eengal 
Tenancy Act by impleading the otker co- 
sharers as defendants and in execution of 
those decrees they purchased the ho dings 
under s. 158-B of the Bengal Tenansy Act 
and hadaetuallylannulled the plaintiffs mort- 
gage incumbrance under s. 167 ci the 
Bengal Tenancy ‘Act and, therefors, the 
holdings in question could not be made 
liable for and sold in execution ef the 
mortgage decree of the plaintiffs. 

The Munsif held that the decrees c»tain- 
ed by the defendants 2nd party were 
merely money decrees, and conseqaently 
they purchased the lands subject zo the 
mortgage and directed the sale cf all 
the mortgaged properties in defeult of 
payment of the mortgage decree unless the 
mortgage was redeemed by the defendants, 
and that the incumbrance was not anaulled 
167 of the Bengal Tenancy 
Act, He recognised the position that if 
the decrees in which the defendants 2nd 
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party purchased the lands in dispute’ were 
rent decrees they were not liable to be- 
ousted by the purchaser in execution of a 
mortgage decree whether the mortgage was 
annulled or not under s. 167 of the Bengal 


“Tenancy Act, and referred to Surat Lal 


Ckowdh-y v. Murlidhar (1). 

On arpealby the defendant 2nd party, the 
District Judge disagreeing with the Munsif 
held that rent decrees obtained by the 
defendants 2nd party were under s, 148-A 
of the Bengal Tenancy Act and the holdings 
were sold under s.158-B ofthe Bengal 
Tenancy Act as if the decrees for rent were 
obtained by the entire body of landlords 
which under s, 65 of the Bengal Tenancy 
Ast weze a first charge on the holdings. 
Ascord:ngly, the learned District Judge 
held that the plaintiffs were not entitled to 
have tha properties, which were purchased 
by the defendant 2nd party in execution 
of their rent decrees, brought to sale in 
execution of their mortgage decree and that 
only the holding covered by khata No. 86 
cha was liable for sale. 

The plaintiffs then came to this Oourt in 
second appeal (No. 68 of 1925) which was 
heard Ly Mr. Justice Ross and disposed of 
bv his decision, dated the 22nd of February, 
1928. 

The finding of the learned District Judge, 
that the decrees obtained by the defendants 
9nd party in execution whereof they 
purchased the holdings in question were 
rent desrees, was not challenged and the 
appeal proceeded upon the assumption that 
the view taken by the learned District 
Judge was correct, and the only contention 
was that the defendants 2nd party landlords 
not having annulled the incumbrance under 
s. 167 of the Bengal Tenancy Act. the 
holdings were still subject to the 
piaintifs' mortgage incumbrance and 
ware, therefore, liable to be soldin-execution 
of the mortgage decrees and that they 
should oe sold subject to the rent decrees 
of the cefendants 2nd party. This conten- 
tion has been accepted by the learned Judge 
of this Jourt, who has directed that “the 
decree for sale will be subject to the 
prior caarge of defendants znd and 3rd 
parties.” 

The defgndants 2nd party aggrieved by 
this decision have appealed under the 
Letters Patent. : 

Firat_y, it is contended that these de- 
fendanis having acquired a paramount 
title byreason of their purchase in execu- 


(1) 46 Ind, Cas, 921; 4 P. L. J. 362. 
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tion of a prior charge are not necessary 
parties ‘to the plaintiffs’ mortgage suit and 
they should be discharged from it. This 
contention was aleo raised in the second 
appeal and was overruled. I agree with 
the learned Judge that the defendants 


- having been impleaded the rights of the 


parties should. be determined in this 
litigation. If it is not determined now, it is 
bound to arise soon inasmuch as if the 
defendants are now deleted from this 
litigation the mortgagees will sell.the mott- 
gaged properties in execution of their 
mortgage decree unless redeemed and will 
try by means of a writ of deliyery of posses- 
sion to oust the defendants from the 
possession of the holdings in dispute. 
Such a dispute has always given 
rise to proceedings under O. XXI, 
r. 100 and thereafter to a regular suit. 
It will save protracted dispute and 
litigation between the parties by detsrmin- 
ing their respective rights at this stage and 
this happened whenever a purchaser in 
execution of a rent decree has been made 
party in a mortgage suit. The contention 
is overruled, and the rights of the parties 
must now be determined. 

Mr. Justice Ross has determined it by 
directing that the decree for sale of the 
mortgaged properties should be made 
“subject to the prior charge of the Gefend- 
ants 2nd and 3rd parties." 

The learned Advocate on behalf of the 
defendants-appellants contends that such 4 
direction is wrong, inasmuch as the hold- 
ings are non-transferable and the mortgage 
is not binding upon the landlords and the 
mortgageescan acquire no right égainst 
the defendants-landlords who have purchas- 
ed the holdings in question and are in 
possession thereof through their lessees 
defendants 3rd party and the morigagees 
cannot force themselves upon the landlords 


as tenants thereof without their consent. 


This point was not dealt with by the 
learned Judge of this Court upon the 
ground that it was not open to the 
defendants to contend that the heldings 
--were not transferable inasmuch as though 
“it was pleaded that the holdings were 
not transferable but no issue was 
raised.” : : : 

Thelearned Advocate on behalf of the 
defendants-appellants contends that the 
holdings being qaimi or occupancy were 
presumably non-transferable until it was 
. Bhown by the plaintiffs that they were 
transferable by custom or consent obtained 
from the landlords. He says thai non- 
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transferability isan ordinary incident of 
an oceupency. holding and it will-be 
presumed under the law tobe so until the 
contrary is shown. The contention seems 
to be sounc and is borne out by an analysis 
of the. status and incidents of occupancy 
holdings under the Bengal Tenancy Act. 
Sections 23 to 26 deal with the incidents of 
occupancy right. Section 23 entitles the 
holder of such a right to use the land in any 
manner which does net materially impair the 
value of the land or render it unfit for the 
purpose of tenancy. Section 25 protects the 
holder of a2 occupancy right from an eject- 
ment by his landlord except in execution 
ofa decree. Section 26 makes such a right 
descendible to heirs as any other im- 
moveable 2roperty. No right of transfer 
has been expressly conferred upon the 
holder of an occupancy right as in 
the case of a permanent tenure-holder and 
raiyats holding at fixed rates respectively 
by ss. 11 and 18 of the Act. On the other 
hand, s, 1&3 read with illustration 2 of that 
section makes it clear thatsuch a right 
can be acquired only by custom or usage 
being not inconsistent with or expressly 
or by implication modified or abolished 
by the provisions of this Act and such a 
“custom or usage accordingly whenever it 
exists will not be affected by the Act.” 

In consonance with the aforesaid pro- 
visions of the Act it was held in the case 
of Bhirar Ali Shaik Shikdar v. Gopi 


Kanth Shaha (2) that in the absence of' 


custom or local usage to the -contrary a 
raiyati holding in which the raiyat has 
only aright of oceupancy is not saleable 
at the instance of the occupancy raiyat 
or any creditor of his other than his 
landlord seeking to obtain satisfaction of 
his decree for arrears of rent. The 
plaintifis-mortgagees did not base their 
claim in th3 plaint upon the ground that 
the mortgage was binding upon the land- 
lords but cn the ground that the holdings 
were transferable by custom or consent. 
The  defendants-landlords pleaded that 
the holdings were non-transferable. It 
was for tha plaintiffs to show that they 
were transierable,and they have not done 
so. Consequently the presumption of law 
remains that the holdings were non-trans- 
ferable. Upon this basis the rights of the 
parties shold be determined. 


Now, if the plaintiffs are allowed to sell 
the holdings in question in execution of 
their mortgage decrees, the purchaser will 


| (2) 24 0. 355; 1 O, W: N. 396, 


Wu 


116 I, 0, 1929 
not beentitled to oust.the landlords from 


- their possession through their lessees o: 


the holdings purchased by them in execu- 
tion of their rent decrees in spite of the 
fact that they did not: annul the incumbr- 
ance under s. 167 of the Bengal Tenancy 
Act. This is concluded -by the authori- 
ties of this Oourt. The last case is that oi 
Badlu Pathak v. Sibram Singh (3) decided 
last year by Sir Dawson Miller, O. J. anā 
Adami, J. -There also the mortgage was 
not annulled under s. 167 of the Bengal 
Tenancy Act. It was held thata landlord 
purchaser of a non-occupancy holding ir 
execution of his decree for rent can, gua 
landlord, ignore the mortgage of suck 
a holding without formally annulling the 
incumbrance under s, 167 of the Bengal 
Tenancy Act, 18:5. A mortgagee of €= 
non-transferable occupancy holding, whe 
has obtained a decree on the mortgage 
and purchased the property in execution, 
cannot claim possession from the landlord 
who has purchased the holding in execu- 
tion of a decree for rent, or from the 


` raiyat settled on the land by the landlord, 


f 


. himself, 


although the landlord purchaser did not 
annul the mortgage under s. 167 of the 
Bengal Tenancy Act. As to the mort- 
gagee's right to redeem the landlord by 
payment of rent charge under s. 83 of the 
Transfer of Property Act, or to share any 
surplus proceeds as a second mortgagee 
his Lordship the Ohief Justice observed that 

“even had proceedings been taken under 
8. 83 (of the Transfer of Property Act), 
I apprehend that when the plaintiffs came 
to take possession they would still have 
beenin diffieuliy unless the landlord con- 
sented to accept them as tenants." 


Continuing his Lordship says: "the truth 
would appear to be that the transferee of 
a non-transferable occupancy holding, 
whether he takes by kabala from the original 
tenant, or whether he acquires the pro- 
perty by purchase under a mortgage decree, 
has a very precarious right, for he cannot 
force himself upon the landlord asa tenant 
without the latter's consent.” 


The decision given in this case was in 
accordance with an earlier decision in the 
case of S. rat Lal Chowdhry v. Murlidhar 
(1) (Roe and Coutts, JJ.) Mr. Justice Ross 
Coutts, J., concurring, took a 
similar view in the case of Murlidhar v. 


(3) 107 Ind. Cas. 310; 9 P. L, T. 241; 7 Pat. 755; 
A-L R. 1928 Pat. 234. : 
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Surat Lal Chowdhry (4). His Lordship 
disallowed the  plaintiff-purchaser of a 
non-transferable holding in execution of 
a decree on a mortgage executed by the 
original tenaat to redeem the defendant- 


purchaser of zhe hoiding in execution of a 


rent decree, i 

He keld shat the holding stood “free 
ofincumbranee and the plaintiff was not 
entitle& to redeem. Mullick, J., took a 
similar view in the case of Chioditti v. 
Quadress (5) where he held that the pur- 
chaser in exesution of a decree for road- 
cess, which ie included inthe definition of 
“rent” and consequently is a first charge on 
the property, obtains the tenure free from 
incumbrances and is not affected by the 
mortgage charge. This was upheld in 
Letters Patent Appeal by Sir Dawson 
Miller, O. J. and Ooutts, J. In the case 
of Hargobind Das v. Ramchandra Jha (6), 
Adami, J., Macpherson, J., concurring, 
drew a distinction between the position 
of a landlord purchasing a non-transferable 
holding at a rent sale and that of an 
ordinary 3rd party purchaser who in fact 
steps into the shoes of the original tenant 
and becomes a tenant of the landlord, 
whereas the position of a landlord pur- 
chasing in execution of a rent decree is 
that of an crdinary purchaser plus his 
position as a landlord. which “has to be 
considered separately” and the transfer by 
mortgage wae not valid against the pur- 
chaser gua tha landlord. That distinguish- 
es the case of Sheikh Azmat v, Bibi 
Tamzan (7) ralied upon by the respondents, . 
where the purchaser in execution of a rent 
decree was not the landlord but a third 
person. Adami,J., was a party to that 
decision also as well as to the recent deci- 
sion of Badlu Pathak v. Sibram Singh (3). 
already referred to. On behalfof the res- 
pondents relance is also placed on the 
ease of Meherunnessa v. Sham Sundar 
Bhuiya (8). That case laid down that a 
landlord purchasing a raiyati holding in 
eKecution of & rent decree takes it absolute- 
ly and is entitled to the property, but the 
learned Judges regarded the mortgagee as 
asecond mortgagee, the landlord’s charge 
for rent being a priorcharge. But as point- . 
ed out by Adami, J . inthe cage of Har- 

(4) 66 Ind, Cas 152;3 P. L. T. 362; (1922) Pat, 135; 
A.I. R. 1922 Pat 555. | 

(5) 36 Ind. Cas. 498: 1 P. L. J. 161. 

(6) 97 Ind. Oas. 309; 8 P.L. T. 464; A. I. R. 1927 


Pat. 53; 6 Pat. 225. 
(7) 56 Ind. Cas. 490; 1 P. L. T. 108; 5. P.L, J, 83; 


(1920) Pat. 49; 9 U. P. L. R. (Pat) 19, 


(8) 6 O. W. N. 344. 
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gobind Das v. Ramchandra Jha (6) alteady 
referred to, there was no actual decision in 
that case that the mortgagee could have a 
right to redeem as against the auction 
purchaser. It is also not known whether 
the holding in that case was transferable 
or not, and this distinguishes that case 
from the present one. It has often been said 
that the position of a landlord having a 
rent decree is that of a holder of a prior 
mortgage in relation to a mortgage exe- 
cuted by the tenant, the mortgagee from 
the tenant being deemed to be a subse- 
quent ‘mortgagee and thus having aright 
to redeem the landlord’s charge by paying 
up the decree and the arrears of rent. The 
position of a first or prior mortgagee to 
the landlord is assigned merely by reason 
of the rent having been declared by s. 65 
to be a first charge on the property. The 
Bengal Tenancy Act has laid down the 
procedure by which the first charge of a 
landlord is to be enforced and that is in- 
dicated bys. 158-B of the Bengal Tenancy 
Act, namely, that where a tenure or hold- 
ing is sold in execution of a decree for 
arrears of rent thereof the tenure or hold- 
ing shall, subject to the provisions of s. 22, 
pass to the purchaser and noi merely the 
right, title and interest of the tenant. The 
purchaser acquires a tenure or holding 
with power to annul the intarest defined 
as incumbrance by adopting the pro- 
cedure laid down in s. 167 of the Act, 
Nowhere in the Act has it been said that the 
holder of am incumbrance from the tenant 
has the position of asubsequent mortgagee 
in relation to the landlord obtaining a 
decree for arrears ofrent as a first charge. 
Section 171 entitles a person having an 
interest, which would be -voidable upon 
the sale, to pay into Oourt the amount 
requisite to prevent the sale of a hold- 
ing advertised for sale in execution of a rent 
decree. If he does so pay into Oourt, the 
amount paid by him shall be deemed to 
bea debt “secured bya mortgage- of the 
tenure or holding to him," aad this mort- 
gage of his shall take priority of every 
other charge on the. tenureor holding other 
than a charge for arrears; of rent and then 


. he shall be entitled to retain possession 


of the tenure or holding as a mortgagee 
of the tenant until his debt has been dis- 
charged. This is the only way in which 
the relationship. of a first and subsequent 
mortgagee iscreated by the express statu- 
tory provision under s. 171 and that is 
only after the incumbrancer has paid into 
Court “the amount requisite to prevent the 
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sale 2efore the sale takes place in exe- 
cution of a decree 
the lendlord”. 

Thais where a rent decree is not satis- 
fied by payment into Court before the 
sale no such relationship of prior orsub- 
sequent mortgagee is created between the 
landlord holding a decree for rent and 
the incumbrancer, - In the present case no 
such payment was made by the mortgagees, 
althoigh they obtained the mortgage from 
the tenant subsequent to a large portion 
ofthe rent having accrued in respect of” 
which the defendants-landlords obtained 
rent decrees and sold the holdings and 
purchased the same themselves. To permit 
the mortgagees in the present case to sell 
the holdings in question subject to the prior 
charge of the defendants appellants who 
have already purchased the holdings and 
are in possession thereof, would be to 
enab.e him to “force himself upon the 
landlords as a tenant without the latter's 
consent”, a position which was deprecated 
by. kis Lordship Sir Dawson Miller, O., 
J., inthe case of Badlu Pathak v. Sibram 
Singa (3) already referred to. - 

Thus, following the trend of decisions 
in this Court and upon an appreciation of 
the various provisions in the Bengal Tenancy 
Act, I think that the only way in which 
the rights ‘of the parties can be adjusted 
in tiis litigation is to hold that the plaint- 
iffa sre not entitled to sell the holdings 
alresdy purchased by the defendants 2nd 
partz appellants in execution of their rent 
deerees possession whereof they have al- 
ready obtained. 

I would, therefore, set aside the order 
passsd by the learned Judge of this Oourt 
in Sscond Appeal No. 68 of 1925, directing 
the eale of the properties in execution of the 
mortgage decree of the plaintiffs subject 
to the prior charge of the defendants 2nd 
and 8rd parties, and in agreement with 
the view of the learned | District Judge 
would hold that the plaintiffs are not en- 
titled to sell the said properties. 

The result is that the order passed by 
this Court in Second Appeal No. 68 of 
1925, dated the 22nd of February, 1928, 
is sst aside and that of the District Judge , 
is rsstored. The defendants 2nd party 
appellants are entitled to their costs of 
this litigation throughout, 

Terrell, C. JI agree. 

A. Appeal allowed, 


r 


for rent obtained by - 
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PATNA HIGH COURT. 
ORIMINAL Reviston No. 838 or 1928. 
January 11, 1929. 

$ Present :—Mr. Justice Wort. 
RAMDARSAN MAHTON AND OTHERS— 
PETITIONERS 
versus 
EMPEROR—ObppositTE Party. 

Penal Code (Act XLV of 1860),.ss. 71, 147, 821— 
Unlawful assembly and hurt—Separate sentences, 
legality of. . 

Where the common object of an unlawful assemlly 
was to cause the very hurt which is caused, the ce 
comes within the mischief of s. 71, Penal Code, and 
separate sentences under ss. 147 and 324, Penal Ooue, 
cannot be passed, 

Whether two separate sentences in the circumstances 
of such anencounter are illegal depends upon the 
facts of the case. 


Application. against an order of tke 
District Magistrate, Darbhanga, dated tLe 
92nd November, 1928, affirming that of tue 
Sub-Deputy Magistrate, Samastipur, dated 
the 16th October, 1928. 

Messrs. S. Sinha and K. N. Lal, for tLe 
Petitioners. 


JUDGMENT.—This rule is diréctid 
against the conviction of 14 persons for on 
offence under s. 147 of the Indian Penal 
Code. The petitioners Nos. 1 to 4 and 6 
to 9 were sentenced to two months’ rigoro18 
imprisonment and a fine of Rs. 40, petitioners 
Nos. 5 and 10 to 14 sentenced to a fine >t 
Rs. 40, and as regards petitioner No. 7, 
Sobhit, he was sentenced under s. 147 io 
two months and à fine of Rs. 40 and 
a separate sentence under s. 324 of oae 
month. He is the person who appears to 
have caused the only serious hurt in tae 
case. i 


In the first place it is argued that tae 
separate sentences under these two sic- 
tions on this petitioner are illegal >y 
reason of the provisions of s. 71 of te 
Indian Penal Code. I have already ce- 
cided in this Court that whether two se- 
parate sentences in circumstances of such 
“an encounter are illegal depends upon the 
facts of the case. In this case the com- 
mon object of the unlawful assembly vas 
the very hurt which was perpetrated vy 
petitioner No. 7 and, therefore, in my jucg- 
ment, it comes within the mischief of s, 71 
of the Code. The separate sentences, the-e- 
fore,in the case of petitioner No. T cun- 
not stand. 

The only substantial point which was 
raised before me by Mr. Sinha was frst 
of all that there is no actual finding of 
the common object. I have stated in ef=ct 
what that common object was, and, or a 
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perusel of the judgments of the Courts 
below. one can see that the whole of the 
judgments were directed to the question 
of whsther this hurt had been caused or 
not. It was, therefore, unnecessary to come 
to adefinite finding in terms of the common 
object, that is to say, whether the common 
object had been established, because, as I 
have stated, that question formed the sub- 
stance of the judgments. 7 f 

The other matter is the question of sen- 
tence. I think the justice of the case will 
be mət by setting aside the sentences of 
imprisonment as regards all the petitioners 
excep-ing retitioner No.7, and substituting 
therefor a sentence equal to the term of 
imprisonment which they have already under- 
gone. So far as the petitioners Nos. 1 to 
4 anc 6 to9 are concerned, the sentence 
of fios of Rs. 40 will stand. As regards 
the petitioners Nos. 5 and 10 to 14, a fine 
of Re 25 will be substituted for the fine 
of Rs. 40. As regards petitioner No.7 the 
senteace under s. 147 willbe set aside 
but she sentence under s. 324 will 
stand thatis to say, one month’s rigorous 
imprisonment. He will surrender to his 
bail and serve out the remainder of that 
sentence. $ 


A. Order accordingly. 


PATNA HIGH COURT. 

O1viz APPEAL No. 110 or 1925. 
December 12, 1928, 

Presznt :—Mr. Justice Das and 
Mr. Justice James. ` 

T. H BUENETT AND OTHERS-—DEFENDANTS 
— APPELLANTS 
sus 


ver 
. W. H. BURTON AND OTHERS—P LAINTIFFS 


—Raspon DEN Ss. 

Bencal Cess Act (IX of 1880), s, 6—Lease of mine— 
Landl-rd's right to recover cess on royalty paid to 
Collector. 

Royzlty is included within the term net annual 
profite as defined in s. 6 of the Bengal Cess Act, 
and tee lessor of a mine is entitled to recover 
cesses paid bz him to the Collector upon such royalty 
from the lesse, where the latter has agreed to pay 
all taxes, rases and asséssments in the nature of 
public demands. 

Appeal from the decree of the Sub- 
Judge, Dhanbad, dated the 28th March, 
1925. 

Mr S.C Muzumdar, for the Appellants. 

Tke Gcvernment Pleader, for the Res- 


pongents. 
* JUDGMENT. 
Das, J.—I have no doubt whatever that 
the decis:on of the learned Subordinate 
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Judge is right. The lessee covenanted topay 

“all taxes, rates, assessments and imposi- 
tions whatsoever being in the nature of pub- 
lic demands which shall from time to time 
be charged, assessed or imposed upon or 
in respect of the mines or works. of the 


lessee or any part thereof by authority of: 


the Government of India or the Local Gov- 
ernment.” 

It has been held by the Judicial Commit- 
tee that royalty is included within the 
term net annual profits as defined ins. 6, 
Cess Act. Now this being the position the 
assessment made upon the royslty is an 
assessment on the net annual profits of the 
mines, and the landlord is clearly entitled 
to recover the cesses which he hes paid to 
the Colleetor upon the royalty from the 
tenants under the special contract with 
tenants. The appeal is dismissed with 
costs. 

James, J.—I agree. . 

A. Appeal dismissed, 


PATNA HIGH COURT. 
Criminal REFE«ENOB No. 88 or 1928, 
January 8, 1929, 
Present:—Mr. Justice Wort. 
ABDUL MAJID—APPELLANT 

: versus 
N. L. MUKHARJI AND ANOTHER— 
REgsPONDuNTS. 

Criminal Procedure Code (Act V of 1898), s. $86— 
Issue of distress warrant—Previous order for pay- 
ment of fine, necessity of. À ] 

Before a distress warrant can be issued under s. 
386, Criminal Procedure Code, it is necessary that 
the Oourt issuing that warrant should have sentenced 
the offender to pay a fine. f 

Where the Traffic Inspector of.& Railway.made a 
feport to a Magistrate that damage had been caused 
fo the Railway by a motor car and the Magistrate 
issued a distress warrant under the said. section for 
recovery of a certain sum of money alleged to be 
the amount of the damage caused: VE 

Held, thatthe warrant was wholly illegal. 5 . 

Oriminal reference: made by the Ad- 
ditional Sessions Judge, Patna, dated the 
12th December, 1928. 

Mr. S. Nooruddin, for the Reference. 

JUDGMENT.—This cage is referred 
to this Court under 8.438, Criminal Pro- 
cedure Code. ` . 

It appears that the Sub- Divisional Ma- 
gistrate of Bihar received a report to the 
effect that one of the carriages of the Bihar 
Bukhtiarpore Light Railway had been 
damaged by a motor car bélonging to one 
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Saiyid Abdul Majid. An application was 
made by the Traffic Inspector to the Sub- 
Divisional Magistrate for the purpose of 
realizing Rs. 38-8 0 which was alleged to 
be: the amount of the damage which was 
done t> thé carriage. The Magistrate pur- 
porting to act under s. 386, Oriminal Pro- 
cedure Code, issued a distress warrant for 
the realization of the said amount, and the. 
sum was so realized. The proceedings, 
such as they may be called, were referred 
to this Court for the purpose of setting. 
aside the warrant and the recovery of the 
sum of money as being highly illegal. 
- It is perfectly clear that the procedure 
which was adopted was wholly illegal.. 
Section 386, Criminal Procedure Code, gives 
a Court aright to issue a warrant for the 
levy of the amount by attachment and sale 
of any moveable property belonging to the 
offender; but before that part of the section 
can be put into action it is necessary that 
the Court issuing that warrant should have 
sentenced the offender to pay a fine. That 
is a condition precedent to the issue of any 
warrans of the character which has. been 
issued. There is no suggestion that Saiyid 
Abdul Majid had been fined or in any 
other way made to come within the juris- 
diction of the Sub Divisional Magistrate. 
In these circumstances, the warrant was 
wholly illegal and the recevery of the sum 
of Rs. 38 8-0 was also illegal. 
for the recovery of the sum of Rs. 38.8-0 
from Saiyid Abdul Majid must be set aside. 
I direct that the sum of Rs.<38-8-0 be re- 
funded to Saiyid Abdul Majid. 

A. Warrant set aside. 


PATNA HIGH COURT. 

CIVIL APPEAL No. 1311 oF 1926. 
November 1, 1928. 
Present:—Mr. Justice Das and Mr. Justice 
Ross. 

RAMJAS MARWARI 4ND oOTHERS— 

PLAINTIFF3—A PPELLANTS 
versus 
BARUNI MAHTON AND OTAERS 
— DEFENDANTS RESPONDENTS. 


Civil P-ocedure Code (Act V of 1908), O. XXIII, 


r. 8—Compromise of suit—Compromise denied by one 
party—D-tty of Court to make enquiry—Rejection of 
compromise without enquiry, legality. of. . . . 

Where a party to a suit alleges that the matter 
has been compromised, and the other party repudi- 
ates it, she Court must hold an enquiry under 
O, XXIII, r, 3, Civil Procedure Code, and determine 


A 


a 
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whether there has been a valid compromise. It 
cannot reject the compromise without any enqury 
on the ground that it is repudiated by one party. 


Appeal from a decision of the Sub-Judge, 
Manbhum, dated the 25th May, 1926. 

Mr. S, C. Mazumdar, for the Appellants. 

Mr, A. B. Mukerji, for the Respondents. 


JUDGMENT. 

Das, J.—This appeal arises out of a 
guit instituted by the appellants for =- 
sovery of Rs. 806 4-0 as damages from tLe 
defendants. Thesuit has failed in boh 
the Courts and the plaintiffs appeal to ths 
Court. 

It appears that on 16th December, 1925, 
the appellants and respondents Nos. 1 to 3 
and 5to ll filed a petition of compro- 
mise in the lower Appellate Court, Bua- 
sequently some of those respondents repi- 
diated the petition of compromise. Havirg 
regard to the petition of compromise tke 
plaintiffs were entitled to a decree as against 
respondents Nos. 1 to3 and 5to 11 unles 
it could be established by those respoa- 
dents that they had no knowledge of tle 
terms of settlement. 
not been investigated by the learned 
Judge in the Court below. All that he says 
in regard to this point is as follows: 

"It may be noted here that the petiticn 


of compromise which was filed on 16th Ds- 


cember on behalf of the appellants ard 
respondents Nos.1 to 3 and 9 to 11 was 
repudiated by mostof them on 8th Jaz- 
uary, 1926. In the circumstances of tLe 
‘present appeal the petition of compromi:e 


does not seem to bea bona fide one ard- 


as such cannot be acted upon”. 

I am unable to agree with this concla- 
gion, The defendants who repudiated tle 
petition of compromise were, -no doult, 
entitled to ask the Court to investiga e 
the question whether they had, in fact, enter- 
ed into the compromise, But apart from 
that the plaintiffs were certainly entitled 
to a decree on the footing of the settls- 
ment as against respondents Nos, 1 to 3 
end 5 toll. In these circumstances I am 
of opinion that thelearned Judge in tle 
Court below must hold an enquiry under 
O. XXIII, r. 3 of the Code. If he finds that 
these respondents never entered into tLe 
settlement at all and that there was a 
fraud practised upon the Oourt itself, 
then he will reject the petition of com- 
promise and uphold the decree which Le 
has already passedin this case as against 
the respondents. If, on the other hand, ke 
finds that those respondents did, in fac, 
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enter into the settlement, then he must 
give adeczee to the plaintiffs as against 
those defendants on the footing of the 
petition of compromise. The case must, 
therefore,go back for trial of the question . 
of compromise as between the plaintiffs. 
and respondents Nos. I to 3 and5 to 1l. 
The plaintifs arein any event entitled to' 
a decree on the footingof the petition of 
compromise as against respondents Nos. 5 
and 6 who nave not repudiated the petition- 
of compronise. So far asthe other res- 
pondents are concerned the appeal fails 
and must be dismissed as against them with 
costs. 

Ross, Jd.—I agree. a 

A. Appeal partly dismissed. 





PATNA HIGH. COURT. 
First Orvin APPEAL No. 47 or 1923. 
January 16, 1928. 

Present :—Sir Dawson Miller, Kr ,- 
Chief Justice and Mr. Justice Adami. 

Sued ALI ZAMIN AND ANOTHER— 
DEFENDANT3—A PPELLANTS 
versus 
Syed MUHAMMAD AKBAR ALI 
KHAN AND OTHERS—PLAINTIFFS 
—RESPONPENTS. 

Muhammadan Law—Shiah Law—Wakf—Essentials 
of valid waki—Undue influence, proof of, to in- 
validate wakf—Settlor appointing himself first 
mutawalli--Change of possession—Setilor's duty— 
Settlor dealing with property as his own—Inferencé 
against wakf —Legitimate objects of wakt—Some ob- 
jects of endowment not legitimate—Failure of wakt— 
Tnheritance—Childless widow, rights of. 

In order to prove undue influence sufficient to 
invalidete a uakf it must be shown that there was 
some ccercion amounting almost to fraud whereby 
the will of one party was dominated by the other 
so that the resulting transaction cannot be regarded 
as expressing “he real intention of the party coerced, 
[p. 528, col. 1.] 

In order to constitute a complete wakf under 
Shiah Law, there must be not only a valid dedica- 
tion either oral or documentary but also a complete 
divestment of interest anda transfer of possession 
of the dsdicatel property. |p. 531, col. 2.] : 

Whers the settlor appoints himself the mutawalli, 
actual sransfer of possession from one person to 
another eanno; take place, but if it should appear 
that after the dedication the settlor continued to 
deal with the properties as if they were his own, 
the inference wowld be that there was no change 
in the character of hia possession and no intention 
completely to divest himself of proprietary rights. 
[p. 532, col. 1.] 

Where the -vakif is himself the first mutawalli, 
he should, in crder to divest himself of the dedicated 
property, at cnce have the requisite mutation of 
Jands effected in revenue papera and in case of 
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property in Municipal areas get the necessary change 
made in Municipal registers. [p, 534, col. 1.] 

Expenses incurred in connection with the family 
-mausoleum, the daily breakfasts during the month 
of Ramzan and provisions for camels and duldul for 
procession during the mohurrum are legitimate 
objects of a charitable endowment under the 
Muhammadan Law. (p. 535, col. 2.] : 

A wakf willnot failsimply because some of the 
objects ofthe endowment are not legitimate objects 
of à charitable endowment under ths Muhammadan 
Law. |sbid ] 4 

Under the Shiah branch of Muhammadan Law, a 
childless widow is entitled to one-fourth share in 
the moveables including household effects and the value 
‘of trees and buildings forming parts uf her husband's 
estate. [p. 537, col. 1.] Ae : 

First appealagainsta decisionof the Third 
Subordinate Judge, Patna, dated the 31st 
July, 1922. | | : i 

Messrs. Khurshaid Husnain, Zayer Hussain, 
Baldev Sahay, Izhar Hussain, A H. Fakhr- 
uddin, Gclam Muhammad and Hasan Reza 
Kazemi, for the Appellants. 

Sir Ali [mam, Sir Sultan Ahmad, Messrs. 
W. H. Akbari, Syed Ali Khan,S. M. Hafeeh, 
Jafar Imam, and Abu Zafar, for the Re- 
spondents. : 


JUDGMENT. 

Miller, C. J.—The main question for 

determination in this appeal is whether a 

-wakf deed dated the 25th May, 1917, and 

a supplementary deed dated the 19th Febr- 
uary, 1919, executed by the laie Nawab 
Haji Syed Nawab Mehdi Husain Khan, 
commonly known as Syed Badshah Nawab, 
were valid and operative documents accord- 
ing to the Shiah Law by which the parties 
in the suit are governed. 

The plaintiff Syed Muhammad Ali Akbar 
Khan, commonly known as Syed Chhote 
Nawab, is the brother of the,laie Syed, Bad- 
shah Nawab, and instituted the suit out of 
which this appeal arises claiming a declara- 
tion that. the wakf deeds are invalid and 
inoperative and that he be given posses- 
sion of a one-third sbare in the estate of 
his late brother including the endowed 
properties to which he is entitled by in- 
heritance. There is aleo a claim for a 
declaration that a house No. 68 Dharam- 
talla Street Calcutta, now claimed by the 
defendant Musammat Bibi Zsinia, the 
widow of Syed Badshah Newsb, and a 
Hupmobile car claimed by Syed Ali 
Zamin, the first defendant, are part of 
the estate of the late Syed Badshah Nawab. 

The principal defendantse are Syed Ali 
Zamin, who succeeded Badshah Nawab as 
mutawallt of the endowed properties, and 
Musammat Bibi Zainia, the widow of 
Badshah Nawab. Two sisters and g brother 
ofthe plaintiff and the late Nawab who 
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are ent-tled toa share in the inheritance 
havebesn added as pro forma defendants. 
They have notentered appearance or con- 
tested the claim. 

The Subordinate Judge of Patna before 
whom zhe suit came for trial held that the 
wakf ceeds were invalid and inoperative 
and that the properties set out in the 
schedule to the plaint, except afew items 
which »elonged exclusively to the’ plaintiff 
formed part of ihe estate of Badshah 
Nawab at his death and that the plaintiff 
was entitled to a third share in the im- 
moveakles and a fourth share in the move- 
ables end should be given possession 
thereof. 

The plaintiff at the trial challenged the 
validitr of the wakf deed on various 
grounds which are set out in para. 12 of 
the pleint, the more important of which 
may be summarised as follows:— 

(1) That the settlor owing to his infirm 
health, weak intellect and unsound mind 
was not of disposing capacity, or a free 
agent. 

(2) That there was no real divestment 
of interest by the wakf deed, the settlor 
having reserved to himself the ownership 
and control of the property and the right to ` 
dispose ofthe income in any manner he 
liked without restraint during his lifetime, 
and thet he in fact so disposed of itand it 
was never intended that the deed should 
operate as a valid wakf. 

(8) Taat there was no transfer of posses- 
sion of the endowed property as required by 
Shia Lew. i 

(4) That the deed was executed under 
undue influence by the defendants Nos. 1 
and 2 and by collusion and was 
merely a cloak to secure benefits to 
them. 

It was also contended that the objects to 
which the properties were dedicated were 
in some respects such asthe Shia Law did 
not coiantenance and that the deed was 
conseqaently invalid. Objection was also 
taken to the dedication of the moveable 
properzies, 

The -earned Judge found that although 
Badsheh Nawab was not a person of 
unsound mind so as to be incapable of 
transacting business he was a man of 
weak intellect and easily influenced. Many 
factors contributed to this. Hishealth was ' 
impaired by recurring attacks of paralysis 
from which he eventually died. His 
financial affairs had become seriously 
involved by the failure of a banking busi- 
ness in which he was a partner and hig 
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only nephew, the son of the plaintiff, to 
whom he was much attached having no 
children of his own, had beén betrothed by 
his parents to à girl of Kashmiri blood of 
which he strongly disapproved. These com- 
bined causes in the opinion of the learned 
Judge affected the mental capacity of 
Badshah Nawab. In these circumstances he 
found that undue influence was exercised. 
upon the settlor by the defendant Ali Zamin, 
his nephew by marriage and manager of hie 
estate, who underthe deed became muta- 
walli on the settlor’s death at a salary of 
Rs. 250 per month with a palatial and 
richly furnished house to live in. He also 
found that the deed was illusory as by its 
terms the settlor retained unfettered control 
of the property during his lifetime and in 
fact dealt with the income as his own until 
his death and did not divest himself of hie 
proprietary rights. He also found that 
certain of the objects of dedication were 
not permissible under Shia Law, and, 
finally he held that the house in , Oalcutta 
and the Hupmobile car had not been trans- 
ferred to the defendants but remained part 
of Badshah Nawab’s estate. A further 
point was taken by the defendants that the 
pleintiff was estopped by his conduct from 
questioning the validity of the deed. The 
point was dealt with at great length by the 
learned Judge in the trial Court who founa 
that there was no such estoppel. The point 
was but faintly argued on appeal in thie 
Court and I do not propose to deal with it 
further except to say that I can find nc 
evidence which would justify the Court ir 
gaying that the plaintiff was estopped from 
challenging the validity of the deed. The 


first two defendants have appealed 
from the decision of the Subordinate 
Judge. 


The main arguments in appeal before us 
were addressed to the construction of the 
wakf deed of 1917 and the conduct of the 
settlor with regard to the property there- 
after with a view to showing that there wae 
never any real intention on his part tc 
divest himself of the usufruct of the pro- 
perties during his lifetime as required by 
the Shia Law. It may be mentioned tha 
the late Nawab Lutf Ali Khan, the father o- 
the plaintiff and of Badshah Nawab, hac 
created a verbal wakf of certain propertiee 
in Patna yielding an income of betweer 
Rs. 2,000 and Rs. 3,000 of which Badshak 
Nawab after his father's death was the 
mutawalli. The religious ceremonier. 
provided for by that endowment were 
garried out in a mosque known as Baul. 
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mosque and aa imambara connécted there- 
with. Fhe im.ambara had been either built 
or renovated oy Lutf Ali Khan during his 
lifetime-and further moneys had been spent 
on it by Badshah Nawab and the evidence 
showstkat evan before the creation of the 
new wazf in 1917 Badshah Nawab was in 
the havit of spending out of his own 
income additional sums above those pro- 
vided by his father for conducting the 
religious ceremonies of that endowment. 
The ceremories prescribed by the wakf 
deed of 1917 -vereto a large extent, if not 
entirely. the same as those already pro- 
vided fcr under the existing endowment 
and wer performed in the same buildings. 
Some evidencs was adduced to prove that 
two diffurent sets of services were carried on 
after 1947, but the evidence was contradict- 
ory anc not very convincing and it was 
admittel that some of the officers whose 
salaries were provided for under the new 
endowment were not in fact appointed 
either »oecause their places were already 
filled ander the existing endowment or 
suitable perscns could not be found. The 
only nev officer appointed was one addi- 
tional peshnemaz. : 

One cf the points raised and insisted on 
in the trial Court and accepted by the 
learned Judge was that the dedication 
was not-the result of an independent act 
of volision on the part of the settlor, 
but wes dte to the commanding in- 
fluence of tae first two defendants both 
of whom benefited by the endowment. 
The case of insanity was not pressed, 
but it was contended that Ali Zamin as 


manager of the Nawab’s estate stood in a 


fiduciary rela-ionship towards him and exer- 
cised his influence upon a mind weakened by 
disease and anxiety to secure forhimselfsub- 
stantial bene&ts under the guise ofa charit- 
able endowmsnt which gave him a very de- 
sirable -esidence to live in and a compe- 
tence fcr life under a deed which left him 
every ooportunity, if he were so minded, of 
appropriating to his own use a considerable 
share o: the income of the endowed proper- 
ty in ths same manner as Badshah Nawab 
himself undcubtedly did during his life- 
time. There is, however, no direct evi- 
deneo t» support the case that Ali Zamin 
broughs any pressure to bear upon Badshah 
Nawab;still les$ is there any reason for 
holding that Bibi Zainia exerted any undue 
infülaenes upon her husband. I consider 
from the evicence that the most that can be 
said on thig part of the case is that there 
was opportunity for an unscrupulous 
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person to influence the mind of Badshah 
Nawab by suggesting to him the plan 
of creating an endowment of a substantial 
part of his remaining properties, for his 
affairs were then seriously involved, in 
order to defeat or delay hiscreditor during 
. his lifetime and incidentally to benefit the 
` conspirators after his death. It must be 
remembered that this is not a case of con- 
tract to which the provisions of s. 16 of 
the Indian Contraet Act as to undue influ- 
ence would apply; nor is there, in my opin- 
ion, anything unconscionable in the trans- 
-action regarded merely as a charitable 
endowment which, were it legitimate to 
regard it as a contract, would throw the 
burden of proof upon the defendants. 
There is, as I have stated, no positive evi- 
dence of any sort to prove that Ali Zamin 
or Bibi Zainia exercised any undue influ- 
ence upon the settlor, In order to prove 
undue influence sufficient to invalidate a 
transaction like the present, I think it must 
be shown that there was some coercion, 
amounting almost to fraud, whereby the 
wil of one party was dominated by the 
other so that the resulting transaction can- 
not be regarded as expressing the real in- 


tention of the party coerced. I can find © 


nothing throughout the evidence to support 
such a conclusion. Apart from the sur- 
rounding circumstances which I shall refer 
to later a perusal of the document itself 
strongly supports the view that Badshah 
Nawab knew perfectly well what he was 
about when he executed it, and was not un- 
der the domination of Ali Zamin. By its 
terms he reserves to himself a free hand to 
deal with the endowed properties in any 
manner he liked without being accountable 
to any one during his lifetime, but places 
great restrictions upon the actions of his 
successors by the appointment of a manag- 
ing committee to come into existence after 
his death with power, amongst other 
things, to remove the mutawalli for any act 
of impropriety or such as will be prejudi- 
cial to the objects of the wakf. A perusal 
of this document points to the conclusion 
that the dominating will was that of Bad- 
shah Nawab and not of Ali Zamin, his 
subordinate. The mere fact that Ali Za- 
min was appointed mutawalli ai asalary of 
Ra. 250 per month and given a house to 
livein is in itself no groufd for suspicion, 
He was allied by marriage to Badshah 
Nawab's family, having married his niece, 
the daughter of Manjhley Nawab, defendant 
.No. 5, and had come to Patna ab Badshah 
Nawab's urgent request to assist him in 
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his financial difficulties which he helped: 
to straighten out. He gave his whole time 
and .abour to Badshah Nawab's affairs. 
withozt apparently any definite or fixed 
remuneration. Nothing could be more 
natural than that Badshah Nawab should 
wish to make some provision for him in 


-the future. Nothingis proved against his 


charaster and J am not prepared upon such 
a slerder foundation as that of mere suspi- 
cion t2 build up a case of fraud and coer- 
cion. The learned Judge said that Ali 
Zamin got a substantial personal advant-. 
age which he considers unconscionable, 
treating the transaction as a bargain, but 
he leaves out of consideration the circum- 
stances which I have just mentioned and the 
claim which Ali Zamin had upon his uncle 
by marriage. He says this advantage was 


secured by him by keeping in the dark all - 


the nearest and dearest relations, male and 
female of the Nawab, presumably excluding 
his wife Musammat Bibi Zainia from the 
categery. lfone is making a disposition 
of property the effect of which will be to 
divert the inheritance from the heirs it is- 
not urusualin such cases to refrain from 
seeking their advice and no adverse infe- 


rence 2an be drawn from the fact that they ` 


were not consulted. The document was 
witnessed by nearly: thirty witnesses, 
friends of the settlor and most of them men 
of substance, and it cannot be contended 
that the transaction was carried out in. 
secrecy. With great respect to the learned 
Judge who has considered the case at great 
length and who speaks repeatedly of the 
unbounded influence of Ali Zamin and thè 
unconscionable’bargain secured by him, I 


. think he has allowed his mind to be iñ- 


fluencsd too much by mere suspicion and - 
has g-ven too little consideration to the: 
lack of evidence on this part of the case. 
I am unable to agree with the learned 

Judge that the wakf deed is invalid on 

the ground of any undue influence exerted ` 
by the defendants. .. 

The learned Counsel for the respondents, 
although he did not concede that the .trial 
Court's finding could not be supported on 
the question of undue influence, and in no 
way abandoned the point, addressed the 
greater part of his argument to usin support 
of the finding that the wakf deed is illuso- 


ry. This part of the argument may be . 


divided into two heads; first, that the deed 
itself Coes not by its terms, when properly 
construed, divest the settlor of his proprie- ` 
tary irterest during his lifetime and se: 
eondly, that he never intended to and did- 


» 


N 


ang 


? 
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not in fact change the character of his 
possession from that of proprietor to that 
of mutawalli,as required by Shia Law, but 
continued to enjoy the usufruct for his own 
purposes as he.had previously done and 
in two instances alienated a part, although 
a small part, of the corpus in his capaelty 
‘as private owner. In connection with &his 
part of the case the question of the motive 
which is said to have influenced the setslor 
: in making an illusory dedication of his pro- 
perty is important and it will be convenient 
before discussing .the document to refer to 
‘some of thé more important facts proved 
in evidence concerning the mental and 
bodily condition of the settlor and the 
financial position in which he was placed 
. in 1917 when the deed was executed. 
When his father died in 1890 he inherit- 
ed “a considerable estate in land said to 
yield about Rs, 75,000 per annum in addi- 
tion to cash to the extent of three or 
four lakhs. His two brothers inherited 
` a similar fortune, Hecompleted the build- 
ing of the imambara which had begun 
in his father's lifetime and was appoint. 
“ed mutawalli of the endowment crested 
by his father. He appears to have spant 
from his own purse in connection with 
this institutioa more than the income of 
the endowed properties; In 1997 he want 
on pilgrimags to Mecca where he moat 
and married the defendant Musammat Bibi 
Zainia, who was his third wife. In 1909 
he established and endowed with an ià- 
come of Rs, 8,020 a girls’ school in Patna. 
He also founded scholarships for Muham- 


madan students in three of the schools. 


and colleges there.. He had no children 
of his own but appears to haye had a 
great affection for his nephew Mian, the 
son of his brother the plaintiff. In 1911 
the first signs of the malady which event- 
‘ually caused his death manifested them- 
selves. In that year he had an attack of 
facial paralysis which, however, was not 
severe and did not disable him. About 
a month later he attended. the  Daihi 
Darbar, 
of paralysis of a more sérious nature. 
This attack which happened in Calcuita 
“is not admitted by ‘the appellants. It 
is spoken to, however, by the plaintiff and 
. other witnesses “and I have no doubt 
‘on the evidence that he hada stroke of 
 paralysisin Oaleutta in .that year. The 
plaintiff deposes thathe went to see his 
brother in Oaleutta during the acute staże 
. of his illness and found him iu bed with 
` his-left arm paralysed’ and incapable of 


In 1914 he had a second atteck. 


- 
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coherent speech. This attack was also 


deposed to by at least one of the defend- 


-ants’ witnesses in previous proceedings. 


It kept aim in bed for sometime and 


although he gradually recovered sufficient- 
ly. to be, able to walk about and trans- 


“time 
plaintiff's account of this 


.of the brain. 


act business his general health, mental 
and physieal, must, I think, have been 
somewhat impaired and it is admitted 
that he scffered from palpitation of the 
heart and dyspepsia and from time to 
exhibited eccentric habits. The 
illaess which 
doesnot seem to be exaggerated is as 
follows: After speaking of the medical 
treatment he received at the: hands of 
various Doctors he says: “All complaints 
were removed by the treatment: of Abdul 
Hamid Saheb except the kaji (contraction) 
of the eyas and the face. He could walk 
about. Bat .he could not look after his 
affairs well. This necessitated the appoint- 
men; oi a manager. There were signs. 
of fcrgetfalness in him indicating affection 
I can’t tell if he could. 
supervise his works. He was not a mad 
man. Abdul Ali and others could not give 
him any -elief. The Nawab did reply to 
our questions and wa could understand 


him. This state of the Nawab continued ' 


till there was another attack of paralysis 
in Oalcutta of a more serious type", The 


“later attack there spoken to occurred at 


the end of 1918 two or thres months 
before his death. - 

In 1915 ais financial affairs first became 
involved and he began to sell his proper- 
ties to pay his debts. He had a house 


-in Ghowranghee, the principal street in 


Calentta which he sold in January. that 
year for Rs. 1,35,000. According to tlie 
evidence cf the defendants’ witness, Kali 
Prasad, Re. 95,000 of this went in payment 
of d»bts. In the following month he 
contracted to purchase the house in Dhara- 
mtalla Street now claimed by his 
widow for Rs. 36,000 and paid the deposit 
but the transaction was not completed 
until July. In the meantime in March, 
1915, his vanking business failed involv- 


ing bim in a liability of three or four 


lakhs of rapses and from this time -until 
May, 1917, when the wakf deed was execut- 
ed we fini him selling and mortgaging 
his properties, to meet his liabilities. In- 


July,1315, the purchase of the Dharamtalla 


house was completed in the name of his .. 


.Wifé es purchaser. This is alleged by the- 


plaintiff and found by the trial Oourt to 
have been à benami transaction. , I -shall 
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‘deal with this question later. In Sep- 
tember, 1915, a suit was brought against 
him by the Gorakhpur Bank claiming 
"Rs. 58,821 and attachment of some of 
‘his properties before judgment was applied 
for. He had also many other creditors. 
It is unnecessary to detail the various 
transactions by which he endeavoured to 
meet his liabilities. He borrowed asum 
‘of Rs. 1,25,000 at 74° per cent, compound 
. interest from one Saligram, a mahajan, 
‘on the security of a mortgage ofa con- 
siderable part of his estate and sold other 
‘parts for sums amounting in allto about 
Rs, 82,000 and at the date of his death 
in 1919 he still owed about Rs. 74,000 
or Rs. 75,000. These figures may be taken 
as the result of the evidence of different 
witnesses and principally that of Kali 
Prasad, the mukhtaram of Badshah Nawab’ 
Tt should be 
“1915, he had sent an urgent request to 
defendant Ali Zamin to come to Patna 
to help him in his difficulties, This Ali 

. Zamin did, living firet with his father- 


~ in-law Manjhley Nawab but afterwards, 


taking up his residence in Badshah Nawab's 
‘house, helping him to manage his estate, 
obtain loans, sell his property and general- 
ly assist in managing his affairs. That 
Badshah Nawab was very anxious about 
his financial affairs at this period can 
hardly be disputed. He had already in 
1915 bought the Dharamtalla Street house 
.in the name of his wife and when 
‘he purchased: a motor car in June, 1916, he 
wrote to Ali Zamin in somewhat anxious 
. language to take the receipt in thename 
of Ali Zamin and not in his own‘ 
. Another matter which he undoubtedly 
‘regarded somewhat in the nature of a 
calamity wasthe betrothel of his nephew 
Mian to a girl of Kashmiri blood although 
I cannot help thinking that this incident 
has been given undue prominenc3in the 
judgment of the learned Judge as affecting 
"his mental balance. 
Sach were the conditions under which 
Badshah Nawab executed the wakf deed of 
' the 25th May, 1917, whereby he dedicated 


^ gll that still remained unencumbered of his. 


. property yielding a net income of, in round 
- figures, Rs, 20,000 perannum to charitable 
“and religious objects. Themain contention 
"of the respondent is that this transaction 
' was merely a deviceto secure to himself 
' "£heincome of the property during his life 
. byappointing himself mutawallà with unlimi- 

ted powers of management and disposal and 

-that he never intended: to and did not in 
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-the entire wakf properties, 
- Schedales Nos. 1 and 2, shall have concern 
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fact divest himself of the proprietary right. 
The properties dedicated by the settlor are 
situated in the Districts of Shahabad, Patna, 
Monghyr and Purnea and included his two 
houses known as Badshah Manzil and 
Badshah Mahal together with the effects 
and jewsllery therein which were valuable. 
The former was to be the residence of the 
mutawalli and the latter the residence of 
his wile who was also to receive during 
her lifetime Rs. 3,600 per annum out ofthe 
income of the endowed properties. The 
mutawalli was to receive Rs. 3,000 per 
annum and two other annuitants Rs. 1,200 
and Rs, 360, respectively. The Municipal 
taxes and.repairs of the houses are estimat- 
ed at Rs. 1,872 and the auditors’ fee at 
Rs, 312. Rs. 2,888 were to bespent in 


‘gelebrasing religious ceremonies (majlises 


and mchafils), Rs. 624 were to be spent on 


-an orpbanage, Rs. 468 on the burial of the 


dead, Rs. 312 in connection witha mau- 
soleum. Rs. 104 for breakfasts ia Ramzan. 
and Rs. 728 onthe upkeep of horses and 
camels for religious processions. About 
Rs. 1,600 were to be spent on leaders of the 
prayers and servants of the mosque and 
imambara and the balance, about one- 
seventh of the whole, was to goto reserve 
fund, zo be dealt with as provided in the . 
deed in buying further property. The 
settlor was to be the first mutawalli and was 
to be-succeeded on his death by Ali-Zamin, | 
A Managing Committee was to be appoint- 
ed to come into existence after his death 
with certain powers of control and the right 
of appointing and | dismissing future 
mutawallis. The wife's annuity after her 
death was to be spent on the maintenance 


‘and education of orphans and widows and 


any large accumulations in the reserve 
fund were to goin acquiring immoveable 
properties to be treated as part of the wakf. 
The following clauses of the document are 
important in considering the question of ` 
the velidity of .the deed and the intention . 
of the settlor:— 

“l. During my lifetime, thetauliat of 
noted in 


with me personally. During my- lifetime, 
I shall keep the entire wakf properties in 
my possession and under my management 
as mu-awalli and carry out the tauliat work. 
During my lifetime, no one shall have 
absolutely any power to interfere with and 
raise an objection regarding the right of 
tauliat or the management of the pro- 
perties. I, the mutawalli, too shall spend 
(money) in whatever manner I would like,” 
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“7. In order to bring this wakfnama into 
force it will be incumbent upon me to get 
my name removed as a proprietor and to 
get it registered in the Government Office 
as a mutawalli of the wakf properties 
specified in- Schedule No. 1. Similarly 
the future mutawallisalso shall do the szme. 

“8. Should any mutawalli besides myself, 
give up the Isna-Asharia sect of the Shia 
School or prove dishonest, the Committee 
Shall: have power to remove him and to 
select another mutawalli, according to the 
terms of this wakfnama, 

“22, During my lifetime, I shall, as a 
mutawalli, carry on the entire work relasing 
io the wakf according to my own personal 
choice. I have nominated and. appointed 
the.said Saiyid Ali Zamin Sahiba mutawalli, 

` Therefore his name shallbe registered in 
the Government, Municipal and other offices 
along with my name. But during my 
lifetime the powers of tauliat shall be 
exclusively possessed by me while the 
name of the said Saiyid Ali Zamia Sshib, 
mutawalli, shall be recorded along with my 
name in every aztion that will be taken. 
During any lifetime, thesaid GSaiyid Ali 
Zamin Sahib, mutawalli, shall not have the 
powér to take any action independently. 
But the said mutawalli shall comply with 
my orders in conducting the business for 
which an order will be passed by me. The 
name of the said mutawallijshall be register- 
ed in the Government Offices, so that it 
may be thoroughly published (well-krown 
to all) and no one may raise any dispute in 
future regarding the tauliat rightof the 
said mutawalli. On my death the said 
mutawallt shall possess full power ic the 
same way in which it is possessed and shall 
be possessed by me during my lifetime." 
lt is contended by the respondent that 
these clauses reserve to the settlor an 
unfettered power of disposal of the income 
in any manner he likes during his lifetime 
. and permit him to appropriate the same 
for his own personal use. If this is the 
proper construction of the deeditis con- 
caded that it contravenes the Shia Law 
which requires that the dedication must 
be absolute and unconditional and the. 
property must be entirely taken out of the 
wakif or dedicator, himself. The appellants 
on the other hand contend that whilst the 
wakif, is given unrestricted power ‘of 
management during his lifetime his powers 
are limited by the terms of thedeed and 
are those of a mutawalli ormanager only 
and not those of aproprietor. The pro- 
perty, it is argued, as cl 1 states, ia to 


ALi ZAMIN J, MUHAMMAD AKBAR ALI KHAN. 


“shall concern me 


531 


be in his possession and under his manage: 
ment as mutawallt and nototherwise and 
the exteasive powers of management and 
control ate nevertheless restricted to such 
acts only as amutawalli could properly 
perform, Although I confess that the 
deed is cf a somewhat unusual character 
and presents some difficulties of construc- 
tion, Iam of opinion on the whole that the 
appellants’ construction is right and that 
80 far as she deed itselfis concerned it does 
not necessarily purport to retain in the 
wakf any proprietary rights in the property. 
Much stress was laid by the learned 
Counsel for the respondent upon the words 
personally" in .el. 
l and upon the provisions ofcl. 8, but 
cl, 1 must be read as a whole and the 
expression there relied on may be regarded 
merely a3 emphasising the fact that the 
first mutcwalli should not be subject to any 
conirol by the Managing Committee or 
any one else. This, however, would not en- 
title him 50 aet dishonestly or to. dissipate 
the trust property or convert it to his own 
use with impunity. If sucha case could be 
made outhe would be liable to be removed 
from offce at the instance of persons 
interested in proceedings properly framed 
for that purpose. With regard to cl. 


_ 8 is world certainly be astonishing if it 


implied that Badshah Nawab could not 


. be removed for dishonesty, but it must be 


remembered that this clause refers.to, the 
powers cfthe Managing Committee which 
was only to come into existence after his 
desth and, therefore, although it was un- 
necessary to do so, the settlor, as the 
first mutawalli of the .endowment, was 


‘properly excluded from the operation ef 
. the clauses. If instead of framing the first 


words of the clause as they appear in the 
translation before us he had said “should 
any futcre mutawall give up." etc.,. the 
sense would have been the sameand the 
words would hardly have been open. to 
comment. As Mr. Khurshaid Husnain in 
his able argument for the appellant express- 
ed it, the only inference that can legitimate- 
ly be drawn from the clause is that 
Badshah Nawab could trust himself. not 
to change his religion or act dishonestly 
but he 2ould not be sure of his successors. 

This finding, however, does not con- 
clude ths matter for under Shia Law there 
must be not only a valid dedication; 
either ozal or documentary, but also ja. 
complete divestment of interest and 
a trans-er of possession of the dedicat- 
ed ptoperties, A wakf is not com- 
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plete under Shia Law by mere dedication. 
Where the settlor appoints hiaself the 
mutawalli actual transfer of possession 
irom one person to another cannot take 
place, but if it should appear that after 
the dedication the settlor continued to 
deal with the properties as if they were 
his own the inference would be that there 
was no echange in the character of his 
possession and no intention completely 
to divest himself of proprietary rights. 
The discretionary powers reserved to the 
wakif himself by the deed, although capable 
of the construction I have placed upon 
them, are so unrestricted as to raise at 
least a doubt as to his real intention ; 
but the manner in which he, in fact, dealt 
with the property after the dedication 
appears to me to show clearly that he 
never had any real intention of completely 
divesting himself of the proprietary rights 
during his lifetime for, as will presently 
appear, he continued for a long time to 
retain possession as proprietor and ap- 
propriated the great bulk of the net profits 
to his own use. The reason for this may well 
be that bis financial difficulties suggested 
to him, crippled as he was in mind and 
body with anxiety and ill-health, the 
device of retaining for his own use as 
hitherto the residue of his unencumbered 
estate whilst tying up the corpus 
in the form of a religious endow- 
ment. That he had a strong motive is 
beyond doubt,and that he honestly believ- 
ed he was entitled to act as he subsequ- 
ently did with the property may well be 
the fact. He does not appear to have 
taken legal'advice before executing the 
deed and although there is some evidence 
lo show that at the end of 1915 he 
contemplated protecting his property from 
the claims of creditors by executinga mukar- 
rari deed and sent -to Oaleutta to Seek the 
opinion of the late Sir Rash Behari Ghose 
and other lawyers this is denied by the 
- defendant Ali Zamin and I am not prepared 
to give much credit to the evidence of 
ihe witness Abdul Wahid who spoke to it 
and whose evidence was not corroborated as 
it might have been by any other witness. 

Dealing now with the conduct of Badshah 
. Nawab after the wakfnama was executed 
‘on the 25th May, 1917, it appears that 
from that date until the 4tlf November a 
period of between five and six months no 
separate accounts were kept of the income 
and expenditure of the wakf property, but 
from the seahas showing the ». private 
income of Badshah Nawab during the period 
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named & sum of Rs. 6,868 was derived 
from the rents and profits of those pro- 
perties alone and went into  Badshah 
Nawab's private account. No explanation has 
been offared as to how this money was 
Spent amd the pivate accounts of Badshah 
Nawab Zor the period, except the seahas, 
have not been placed in evidence. The 
inferenca is irresistible that he made no 
distinction between his private income and 
the income of the endowed properties. 
The seazas show income from other pro- 
perties out everything is included in the 
same cocument without distinction. It 
wás argued that the sum of Rs. 6,868 
might Lave been arrears of rent due before 
May, 1817, but as there were two kists 
during the period in question when rent 
became due it would be a ‘strange pheno- 
menon -f none of the rents then paid were 
for the current kist and, in any case, it 
was for ‘the defendants to prove how 
much, i? anything, of that sum was for 
arrears even assuming that the arrears of 
rent did not pass under the wakfnama 
which transfers all proprietary rights. In 
the absence of accounts there is nothing 
to show how much of this sum, if any- 


‘thing, was spent on the objects of the 


trust, Turning now to the trust accounts 
beginniag onthe 4th November, 1917, 
(Exs. P-84 and P-85), produced by the 
defendants, the learned Judge had some 
doubts about their genuineness as they 
were p-oduced late, but taking them as 
genuine we find that one of the first transac- 
tions disclosed, namely, on the 19th Novem- 
ber,.is the appropriation of a sum of 
Ra. 5,1C) by Badshah Nawab to his own use. 
On that day the opening balance, omitting 
fractions was Rs. 96. A sum of Rs. 5,100 
was received that day as the rents from 
Surjapur in the Purnea District through 
the Taksildar of that place and the whole 
of this was taken by Badshah Nawab "for 
expenses at the Sonepur Fair’ and is not 
accounted for. It is suggested that he 
went to Sonepur where he had been in the 
habit o? going in previous years and 
purchas3sd a horse (duldul) for the pro- 


` cessions in the religious ceremonies con- 


nected with the wakf. It is stated by 
Kali. Prasad, the mukhtaram of Badshah 
Nawab and the principal witness for the 
defendaats, that an Arab horse had died : 
so anotier horse had to bs purchased to 
fill its place, but there is no mention 
of the purchase of a horse in the 
account-books and he admits that & 
separate account was kept of the money 
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spent at Sonepur but this does not shew 
the purchase of'any duldul; and.from tae 
evidence of another witness it world 


appear that the same two horses were ued: 
in the procession both before and af er. 


the date of the 


wakf deed. Inany czse 
the purchase of f : 


a horse would not account 
for more than a small fraction of the 
sum taken. From time to time there 
appear inthe accounts small sums -e- 
funded by Badshah Nawab as the balarce 


in hand ran low and money was requirsd 


for expenses butthe sums which he took 
out under the head of “accommodation 
loan” far exceed anything he returned, 
This went on until his death on the l&h 
March, 1919, when there remained acrecit 
balance in hand of Rs. 79. Nothing was 
placed to the reserve fund as provided >y 
the deed the amount of which was esi- 
matedafter providing for the other ex- 
penses at Rs. 2,860 per annum and there 
can be no doubt that Badshah  Nawib 
helped himself to the income of the trst 
properties, refunding from time to tine 
such sums as might be necessary as tie 
account ran low. The total income of tae 
wakf properties shown in the accourts 
‘produced from the 4th November, 1977, 
to the 19th March, 1913, when Badshch 
Nawab died, a period of sixteen ànd a 
half months, is Rs. 31,524 and if tue 
sum of Rs. 6,868 the income shown in tre 
seahas from the 15th May, to. the 3-d 
November, 1917, be added, this makes a 
total income of Rs. 38,392 fora period of 
about a year and ten months which ccr- 


responds olosely to the estimated income: 


of about Rs. 20,000 per annum according :o 
the wakf deed. During this period there was 
no audit of the accounts as provided for 
in the deed. An analysis of these accoun:s 
discloses the following results:—Tle 
total income for the full period s 
Rs. 38,392. This is accounted for as coe = 

€ 

' “Government revenue and cesses 9,35¢ 
Law expenses and other miscellaneous 


charges. 3,90€ 
Municipal taxes ae ae LAE 
Spent on the objects of the wakf 
deed vee us .. 6,934 
Taken by Badshah Nawab for his 
personal use (including 
, Rs. 6,868 shown in the seahas, 
from the 25th May, 1917, to 
the 8rd November, 1917) .. 17,000 
Balance in hand on the 19th 
March, 1919 ra 73 
Total . ove 98,992" 
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These figures do not take account of 
asum of Rs. 1,780 re-paid to the wakf 
account from the tavil of Badshah 
Nawab five days after his death. Why 
this amount was re-paid, or by whose. 
authority, has not been explained. In 
the tctal of Rs. 17,000 stated above to have 
been taken by Badshah Nawab for his 
personal use are included Rs-1,549 re-pay- 
ment ofaloan due from him to mahajans 
under a hand-note, Rs 50 per month paid 
to Ali Zamin amounting in all to Rs. 750 
representing an allowance which Badshah 
Nawab hai beenin the habit of making 
him-before the deed was executed, Rs. 133 
subscription to a hospital, Rs. 173 for 
income-tax and various small loans to 
different reople, but the bulk of the 
amount including thesum of Rs. 5,100 
taken for his expenses at Sonepore is 
unaccounted for. It appears that Bibi 
Zainia was paid at the rate of Rs. 150 
per month instead of Rs, 300 as provided 
in the deed and,as faras the accounts 
show, the cther two annuitantswere not 
paid anything. It may be presumed in 
the absence of the personal accounts that 
Bibi Zainia had some sort of allowance 
from her husband before the deed was 
execused, Although the sum -of Rs. 6,934 
was spent on the declared objects of the 
trust during the period covered by the 
accounts, it is admitted that Badshah 
Nawad had previously been performing 
the same kind of religious ceremonies as 
mutawalli cf his father's endowment and 
had supplamented the income thereof 
from his own resources, and if seems pro- 
bable that after thenew wakf deed was 
executed hs expenditure in this respect 
did not appreciably increase. The 
accounts of she old wakf are not before us 
and there is no means of showing how the 
incom? derived therefrom: was expended 
after May, 1917. It would. appear, there- 
fore,t3at tae settlor to all intents and 
purposes continued to treat the income of 
the endowed properties as at his own 
disposal ard spent the money as the deed 
says “in whatever manner I would like" 
but whereas under the deed, as I interpret 
it, his choice of the mode of expenditure 
would be cortinedto the objects of the trust, 
in fact he spent the bulk ofthe avail- 
able assets sfter payment of revenue and 
taxes upon hisown personal needs. [ am 
constreined to hold agreeing with the 
learnec Subordinate Judge, upon this part 
of the case, shat there was never such 
complete divestment: of interest or trans, 
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fer of 
quires. : : 
Turning now to another aspeci of the 
same question it is remarkable that al- 
though there was a belated effort to 
indicatea changein the character of the 
gett)or's possession of some of the pro- 
perties, the Purnea estates yieding an 
income of between one-third and one- 
half of the whole property endowed re- 
mained recorded in the public register in 
Badshah Nawab’s name as proprietor and 
not as mutawalli until his death; nor was 
there any attempt made from first to last 
to effect a changein the Municipal register 
of the valuable houses and other property 
in Patna City. On the 7th April, 1918, 
nearly a year after the wakf deed was 
executed we find that mutation of names 
was effected with respect to the villages in 
the Patna District. On the 14th August, 
1918, there was also mutation of names of 
the Shahabad villages and those in Monghyr 
were similarly dealt with at some later period 
which has not been disclosed. . But 
neither in Shahabad nor in Mcnghyr was 
there mutation of names in all cases 
although in some cases it would appear 
that this was due to some formal defect in 
the application whilst in Purnea and in 
Patna, City there was no mutation at all. 
Paragraph 7 of the wakf deed itself pro- 
vides that in order to bring itinto force it 
will be incumbent upon the wakif to get 
his name removed as proprietor end to get 
it registered as mutawall in the Govern- 
ment Office. He,was aware, therefore, of 
the importance of this change and yet 
nearly a year pasces before any attempt is 
- made to carry out this part of the transac- 
tion and then only in a half-hearted and 
hesitating manner. Inthe meantime, and 
indeed subsequently, the wakif is treating 
the income as his own. As pointed out 
in the judgment of the Judicial Committee 
in Abadi Begum v. Bibi Kaniz Zainab (1) 
one would expect that if the wakif is 
sincere in his desire to divest himself of 
his property he would at once obtain muta- 
tion of names in the Collector's register. 
` Another matter in this connection which 
is not without significance is thai, with the 
exception of one single yillage, the ap- 
plications for mutation of names have not 
been produced and there is nothing to 


possession as the Shia Law re- 


(1) 99 Ind. Cas. 669; BP. L. T. 107; A. I. R. 1997 
P. G.2; (1927) M. W. N. 12; 95 A. L. aJ. 51; 38 M. 
L T. 33; 4 O. W. N. 153; 31 O. W.N. 365: 32 M. 
L. J. 430; 29 Bom. L. R. 763; 28 L. W. 710; 6 Pat. 
259; 45 O. L. J, 408; 54 I. A. 38 (P. O.). 
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show that Badshah Nawab himself was 
instrumental in bringing about this change. 
In the single instanee where the applica- 
tion is produced it does contain the signa- 
ture of Badshah Nawab. I should have 
thought that where the point is of such 
vital importance this document would have 
been sipplemented by others and in 
this connection it is important to remember 
that both Ali Zamin and Kali Prasad who 
were locking af!er the late Nawab's affairs 
admit taathe, cn account of his tempera- 
ment ard the state of his brain, sometimes 
signed blank papers and it cannot be ezid 
with ccnfidence that the one application 
produced was not one of those. It may 
well be that Ali Zamin as Badshah Nawab's 
health got worse was becoming anxious 
about Ins future position if no effort should 
be made to bring about a mutation of 
names and as it was provided by.cl. 22 
of the deed that his name also should be 
recorded as mutawall?, although he was to 
have no powers as such, the applications 
were made at his instance without the 
knowledge of Badshah Nawab. . 

Many documents were produced on be- 
half of the plaintiff including the plaints 
in 24 rentsuits against tenants in the endow- 
ed property in which Badshah Nawab is de- 
scribed as proprietor and not as mutawalli 
and in two- cases where he sold property 
not included in the wakf deed small por- 
tions of the endowed property in Patna 
were also included in the sale deeds. 1t 
is argued that this -was done with the 
object of enabling registration of these 
sale-deeds to take placein Patna. If this 
wasso and if Badshah Nawab considered 
that Le had no right to dispose of this 
property, it was a fraud upon the registra- 
tion authorities. It is nobody'a case that 
he was wilfully dishonest and I prefer to 
think shat it was merely another inetance 
of the manner in which he considered he 
was legitimately entitled to deal with the 
property during his lifetime. 

Before leaving this part of the case it 
is nec2ssary to deal with certain documents 
which were put to one of the plaintiff's 
witnesses with regard to the Purnea pro- 
perties which admittedly remained regis- 
tered in the name of Badshah Nawab es 
propr.etor up to his death. Ahmadulla, 
witness No. 6 for the plaintiff, who .had 
been a Tahsildar in the Purnea District 
under Badshah Nawab and had apparently 
acted also for the plaintiff, gave evidence 
to theeffect that Badshah Nawab was in 
possession of the estate in the Purnea Dis- 
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triet as malik and not as mutawalli antil 
the time of his death and that no huzum- 
nemaor any other document was seat to 
anybody in that Distriet to indieate that 
the property had been given in vakf. 
Many tenants in this District were called 
and produced their rent receipts which sup- 
ported this witness's evidence, It was 
also admitted by Kali Prasad that the old . 
forms of rent receipts in use before 1917 
describing Badshah Nawab as proprietor 
were kept in use after his death. I- ap- 
pears that the witness had previously had 
some dispute with the plaintiffs mar ager 
and had been dismissed. Oertain counter- 
foil receipt books were put to him in cross- 
examination from which it appeared that 
Badshah Nawab was described as muta- 
walli. He admitted that these had been 
kept in his charge and that the receipts 
issued bore his signature. Where shese 
.came from is a mystery. They wero not 
included in the plaintiff's:list of docunents 
but it was said that they were disco-ered 
amongst the plaintiffs documents in Oourt 
by the Vakil for the defendants. They 
cover the same period as the receipts pro- 
duced on behalf of the plaintiff which show 
Badshah Nawab’s name as proprietor and 
not as muiawalli. This witness in g ving 
his evidence on this part of the cass, as 
the Judge's note shows, appeared to be. 
conesaling the truth and he refusei to 
accept. his evidence. I am not prepared 
to differ from the learned Judge whc had 
an opportunity of observing the demecnour 
of the witness, in his appreciation o? his 
evidence, and it is a significant fact that 
no tenants were called from this Distrist to 
show that they ever got receipts in the form” 
appearing in these books while sezeral 
tenants who were called for the plaintiff from 
the same District produced their recsipts 
inthe oldform. These counterfoil resaipt 
books also were not printed at the >ress 
which. the late Nawab' was in the aabit 
of employing for this purpose. Their origin 
is a mystery and in the circumstances I 
am inclined to think that the Judge’s view 
that the witness had been tampered with 
is correct. It is hardly likely that such 
receipts would have been printec by 
Badshah Nawab when he had admitsedly 
effected no mutation of names ir the 
Oelleetor's register in respect of ;hese 
villages. i 
Certain minor points relating to the wakf 
deed were raised by the respondent, I; was 
contended that some of the objects o- the 
charity to which certain sums were allocated 
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under the deed were not the legitimate 
objacts ofa charitable endowment. Thess 
comprise the expenses in connection with 
the mausoleum, the daily breakfasts during 
Ramzan, the expeness on account of camels, 
duldul, cte., and the annuities to Wahid 


Husain Khan and Mirza  Karar 
Husain. The Subordinate Judge found 
that these and many other objects of 


the charity setout inthe deed could not 


be the lawful objectsofa charitable en- 


dowmen;, but it was conceded by Sir 
Ali Imam on behalf of the respondent 
that he could not support the finding 
except a3 to the items above-mentioned. 

If I em right in holding that there 
was no sichcomplete divestment of interest 
or transfer of possession a3 the Shia Law 
requires, this question does not arise; buf © 
I may say after hearing the argument of 
Mr. Khurshaid Husnain for the appellants’ 
on this part of the case andthe texts and 
authorities referred to by him I consider 
that the items objected to might be the 
legitimase objects of a charitable endow- 
ment urder Muhammadan Law. As to the 
annuities, they were given in the one case 
to a member of Badshah Nawab’s family, 
namely ais sister's grandson, who would 
eerie under the heading of kindred even 
if aot imeluded in the word ‘family’ in 
the Walt Validating Act of 1913. In the 
other case the annuity was given subject 
to discharging the duties entrusted to the 
annuitart by the mutawalli. In any case 
if »ne or more of these items should be 
excludec by Muhammadan Law this would 
not invalidate the whole document. - 
Whatever is provided for that object would 
go into tae reserve. It was argued, however, 
thet the wide discretionary powers given to 
the settlcr as mutawalli would entitle him to 
spend tke whole income on any particular 
objact ramed in the deed even if it were a 
prohibited object under the law. If, there- 
fore, a single object of the charity is 
unlawful, the whole deed is illegal. I 
consider {that this is giving the deed 4 
meaning it will not bear. It does not appear 
to me that the extensive powers of manage- 
meat given tothe mutawalli would entitle 
him to alter the whole scheme of the deed, 
Ths discretion given is with regard to the 
management of the properties and is to be 
the diseretion of a mutawalli, The real 
difficulty arises from the lastsentence of 
el. (1) of the document which gives the 
setslor power to spend the money in any 
maaner he would like. But here again he 
must spsnd as. mutawallt and by cl (17) 
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there shall be no decrease or changa in the 
heads of charges except in time of need. 

“A further question arose as to the extent 
of the properties dedicated in the Purnea 
District including Dinajpur. These appear 
at.the end of the First Schedule of the deed. 
The question is whether under the 
description Taluga Surjapur, Touzi No. 7, 
the whole of thesettlor's interest in Surjapur 
passed or only his interest in 29 villages 
out of about 800 in which he was inierested 
in Pergana Surjapur. It appeara:that in 
the head office of Badshah Nawab et Patna 
&ll the income arising from the Surjapur 
villages was entered under the heading 
Taluqa Surjapur and not Pergana Surjapur. 
On the spot, however, in Purnea, Pergana 
. Burjapur is divided into different T'aluqas 
for the purpose of collecting renis, one of 
which containing 29 villages is known as 
Taluga Surjapur. The question is as to the 
meaning of Taluqa Surjapur as used in the 
‘deed. The Subordinate 
decide this question as in view of his 
‘decision on other points he considered it 
unnecessary. The point was argued before 
us and the opinion I have arrived at is 
that Taluga Surjapur was used to include 
the larger interest. My reasons for arriving 
at this decision are that according to the 
evidence of Mr. Mackay, the sub-manager 
of the Nazirganj estate in that District, 
and a witness for the plaintiff, ali the 29 
villages comprised in the smaller area 
known locally as Taluga Surjapur are 
within the jurisdiction of Kishunganj thana 
whereas the villages described compendi- 
ously as Toluga"Surjapur in the deed are 
said to be in the thanasof Islampur, Kishun- 
ganj, etc. Further in the deed the net 
income of the settlor's interest is stated 
as Rs. 8,500 which is the income of the 
‘whole and would be considerably less if 
the 29 villages only were included, The 
supplementary deed of the 19th February, 
1919, referred to in the earlier part of this 
judgment was executed in order to set at 
rest the doubt on this point as well as to 
correct some minor defects in the original 
‘deed. 

_ It was also argued on behali of . the 
appellants that the supplementary deed 
in any case amounted to a fresh dedica- 
tion of the Surjapur properties. But even 
if it shouli ba regarded as a dedication 
of the Surjapur properties omitted in the 
previous deed it does not appear that it 
was followed by any irausfer of possession 
or change in the character of pessession. 
of those properties before Badshah Nawab's 
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death about a month later. There is, how- 
ever, a further matter with regard to this 
document which has been dealt with by 
the learned Subordinate Judge. It is 
admitted that Badshah Nawab had another 
serious siroke of paralysis in. December, 
1918. He never really recovered from this 
attack and the postcards written on his 
behalf in January, 1919, show that he had 
given up all hope of recovery and was 
in expectation ofimminent death and his 
condition thereafter until the final stroke 
on the day of his ‘death on the 19th March 


‘was almcst that of imbecility as may be 


gathered from the evidence of the photo- 
grapher Mr. Palmer. The learned Judge 
considered that he was then suffering from 
Marz-ul-maut, and I consider on the evid- 
ence tha; he was justified in so finding, 
À gift made in mortal sickness cannot 
operate on more than one-third of the 
donor's assets. : 

With regard to the Hupmobile car, I 
See no reason to differ from the finding 
of the trial Court on this point. The 
circumstances under which it was purchas- 
ed seem to indicate that Badshah Nawab 
was the real purchaser. He admittedly 
supplied the money and his letter of the 
29th June, 1916, (Ex. X), in which he asks 
Ali Zamin to take a receipt.in his own 
name and not in that of Badshah Nawab 
leaves; little doubt that this was really a 
farzi transaction and probably was .in- 
tended as a protection against the pos- 
sibility cf the car being attached by his 
creditors. I think that if it had been in- 
tended asa gift to Ali Zamin the langu- 
the letter would have ibeen 
different, The price paid was over 
Rs. 5,000 and the story about a carriage 
and horees having. been provided for Ali 
Zamin aż the time of his marriage some 
yearsearlier and sold shortly afterwards 
for Rs, 2,900,0r Rs. 3,000 is not very con- 
vincing. It may be that the carriage and 
horses hed been purchased for his use but 
he does not seem ever to have been in pos- 
session cf them and the cost of maintain- 
ing them was paid by Badshah Nawab. 
They were sold by him without Ali Zamin's 
knowledge and the price realised was re- 
tained bz Badshah Nawab. The upkeep 
of the motor car and ths cost of petrol was 
also paid for by Badshah Nawab and I am 


.not satisied that the learned Subordinate 


Judge arrived at à wrong decision on this 
question. . 


.. With regard to the house in Dharam- 
talla Street claimed by the widow, I think 
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different considerations arise. I concede 
that it is quite possible that. Badskah 
Nawab may have purchased this house in 


the name of his wife for the same reacon . 


as he purchased the motor car in the 
name of Ali Zamin, but there is nothing 
inherently improbable in supposing tkat 
-he really intended that the house should 
belong to his wife. The contract to par- 
chase dated the 26th February, 1915, vas 
for sale to Badshah Nawab or his nomiree 
which is consistent. with either view aad 
the sale-deed which followed on the 2ad 
July recites that the previous agreement 
was entered into by him on behalf of Lis 
wife and that the purchaser Bibi Zainia is 
paying the purchase price Ra. 36,000 out of 
her own dower and it is admitted that ker 
dower whatever, it may have been, was still 
due to her. Moreover, there are subsequent 
acknowledgments by Badshah Nawab tkat 
the house in question belonged to his wie. 
The petition [Ex. E (1)]] dated the 27th Sep- 
tember, 1915, states clearly thatthe house 
belonged to his wife and was purchassd 
out of her dower money. An affidavit 
sworn by Badshah Nawab in the same pro- 
ceedings on the 27th September, 1915, isto 
the same effect and in the letter, datad 
the 29th June. 1916, (Ex. X), already referrad 
to, Badshah Nawab asks Ali Zamin to tae 
the papers from his Solicitor regarding tae 
house in Dharamtalla Street and bring then 
to Patna as his wife wanted them and &h sy 
are afterwards produced from her custocy. 
It appears also from the evidence of the 


Solicitor that Badshah Nawab always to d: 


‘him that his wife was buying the house 
out of her dower money. Had theque- 
tion been one between Badshah Naweb 
and his wife I think it would have been 
very difficult for him to escape from his 
own admissions made on different oceasiors. 
with regard to this property, and I do not 
think it has been made out that the pu-- 
chase was a benami transaction. I holi, 
therefore, that the house No. 68 Dharau- 
talla Street belongs to the defendant Bi»i 
Zainiaand the plaintiff is not entitled o 
any interest therein. - 

A further small matter remains to Le 
.dealt with. By the decree appealed fron 
the plaintiff is declared entitled to a third 
share in the immoveable properties and 2 
fourth share in the moveable properties. 
Under Shia Law, however, & childle:s 
widow is entitled to one-fourth share in tke 
moveables including household effects and 
the value of trees and -buildings formimg 
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share in sich property will be subject to 
the r-ght cf the defendant No. 2 to her one- 
fourta share therein. 

Ths deeree of the trial Court will be 
variel by declaring that the plaintiff is 
not entitled to any share in the house 
No. 63, Dharamtalla Street, Calcutta, which 
belongs to the defendant No. 2 and that 
the plaintiff's share inthe moveable and 
immcveabls properties is subject tn the 
one-fourth share of the defendant No. 2 in 
the moveables including household effects 
and t3e value of buildings and trees forming 
part of tke estate of the late Badshah 
Naweb. 1 

Before passing any orders as to costa 
or mesne p-ofits in this case we thought it 
desireble to invite the parties to discuss the 
matter here before the Oourt. With regard 
to ths costs we think that having regard to 
the peculiar circumstances of this case it is 
not one in which the ordinary rule as to 
the succeseful party getting the costs of 
the action are applicable. The circum- 
stances are peculiar in this way. The whole., 
troub_e in shis case has arisen from the. 
fact taat ths late proprietor of the estate 
executed a wakf deed apparently valid on 
the face of it but which in fact after inves- 
tigation has been pronounced by the Oourt 
to beilluscry, and that entirely due to. the 
acts of ths late proprietor himself. In 
these circcmstances, the defendant Ali 
Zamin,whc was appointed mutawallt and 
was ir the position ofa trustee for a re- 


` ligious endowment, was in our view entitled 


at all events to defend the suit up to the 
decision of the trial Oourt. He was in a 
position of :rust and so far as he could see 
he had a case which certainly ought to be 
put before the Oourt on behalf of the 
public who are benefited by the endow- 
ment. Furzher there were personal charges 
of dishonesty made against him in the 
plaintand had he not defended the suit he 
would have had to submit to those charges 
without any opportunity of defending his 
character. In the circumstances we consider 
that the costs of the trial Oourt ought to 
come eut of that part of the estate which 
is rep-esented by the endowed properties. 
The balance after deducting the costs of 
both parties will be available for distribu- 
tion amongst those who are entitled to it. 
Wita regard to thecosts of the -appeal 
it is true that the appellant Ali Zamin 
has failed. At the same time Musammat 
Bibi Zainia has succeeded upon a sub- 
stantial pars of her appeal the value of 


part of her husband'sestate. The plaintifs ` which amounts to Rs. 36,000, Ali Zamin 
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also has succeeded to this extent that by 
the judgment of this Court differing from 
the judgment of the lower Oourt, he has 
entirely cleared his character and, therefore, 
it was not, in our opinion, a case of a wan- 
ton appeal against a decision which was 60 
clear that we could say that he was inno 
sense justified in bringing the appeal. At the 
same time wecannot refuseto take notice of 


" .thefaetthat upon the main question whether 


there was a valid wakfor not the appellant 
has failed. In these circumstancesit seems 
to us that the appellant in this case should 
be entitled to half his costs of the appeal 
out of the. estate and the costs of the 
respondents will also be paid from the 
same fund. 

With regard to the mesne profits this is 
not a case in which a decree for mesne 
` profits ought to be awarded. We consider 
ihat the defendant Ali Zamin was entitled 
at all events until the matter was determined 
by a Court of Justice to reniain in possession 
of the property and: administer the estate 
in accordance with the strict terms of the 
instrument of wakf. He will, therefore, 
have to account to the plaintiff for the 
management of the wakf- property from 
the time he took possession from the late 
Badshah Nawab in March, 1919, upto the 
3lst October, 1922, when he gave up posses- 
sion of one-third of the property to the 
plaintiff. We understand that he is still 
in possession of the other two-thirds which 
may form the subject of further proceedings 
on behalf of Manjhley Nawab and the other 
pro forma defendants in the suit who we 
understand have taken proceedings for 
the purpose of recovering their share of 
the wakf property. The defendant will, 
therefore, render an account to be taken 
before the Subordinate Judge of his manage- 
ment and dealing with the wakf property 
during the period mentioned above. Any 
sums which he may have expended on the 
legitimate objects of the wakf including 
his own salary. during that time will not 
be recovered back but the balance after 
deducting those sums will be available or 
he will have to acceunt for it for distribution 
amongst theparties entitled thereto. The 
only party who at present is entitled to 
any decree against that fund for his share 
is the plaintiff himself. The plaintiff will 
be at liberty to apply to the Subordinate 
Judge for the purpose of fixing a dayor 
taking such proceedings as may be necessary 
for the rendering of accounts by Ali 
Zamin. © 
' It appears that a sum of Re, 3,500 was 
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deposited in the trial Court in cash as 
security for payment of the costs of the 
plaintiff ‘That sum will remain on deposit 
The parties will be 
at libersy to apply to the Oourt with regard 
to that sum as advised hereafter. We 
understend that security to the extent of 
immoveable 
property. We make no order with regard ` 
to that. 

One small matter which was not speci- 
fically dealt with in the judgment deliver- 
ed on the 9th January was a question re- 
lating to a small piece of property known 
as Kalimabad. This matter has been 
drawn zo our attention and itis sufficient 
to say that we cannot see any reason to 
interfer» with the judgmentof the learned 
Judge on that question. We consider that 
there ic no satisfactory evidence to show 
that that property was the subject of a 
legal ecdowment. 

Adami, J.—1 agree. 


R. L, Decree modified. 


PATNA HIGH COURT. 
Fisst OrvıL APPEAL No. 6 or 1926. 
January 17, 1929. 
Present: —Mr. Justice Das, and . . 
Mr. Justice James. 
Pathak HARBANS SINGH AND 
OTHERS—PLAINTIFFS—APPELLANTS 
versus = 
Thakur JAGDISHWAR DAYAL 
SINGH AND oTHERS—DEFENDANTà—- 
` RESPONDENTS, : 

Chota Nagpur Tenancy Act (VI of 1908), ss. 11, 
208, 214—Death of tenant—Omission of heir to notify 
succession—Decree against survivors—Suit by heir 
for declaration that sale is void, competency of— 
Omissior. to implead all tenants, effect of—-Representa- 
tion, question of. . 

Ordinarily, all the tenants of a tenure are neces- 
sary pa-ties to a suit for rent in order that the 
decree and sale in execution of it may lave the 
consequences described in s. 208 of the Chota 
Nagpur Tenancy Act, or Ohap. XIV of the Bengal 
Tenancr Act. [p. 539, col. 2. 

To this rule,however, there in an exception that 
where cne of a number of tenants is put forward 
by the rest as their representative, he should be 
regarded as the sole tenant for the purposes of a 
suit for arrears of rent and whether one of several 
tenantszan be regarded as a representative of the 
rest must depend on the circumstances of each case 
and is, if not essentially, at any rate largely, a 
question of faet, [ibid.] 

Chamatkarini Dasi v. Triguna Nath Sarkar (1), 
followed, 
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. In order to entitle the execution purchaser to 
invoke the aid of the principle of representation. it 
is not sufficient to show that the landlord Las 
chosen to obtain & decree for rent against one «ut 
of several heirs, but it has to be established that 
all the tenants have held out one ofthem as tleir 
representative in their transactions with the land- 
lord. [p. 540, col. 1.] 

The omission, of the ‘heirs of a deceased ten..nt 
to notify their succession to the landlord does 20t 
affect their interest in the tenure and does 20t 
preclude them from taking the point that a deccee 
for rent obtained without inipleading them as 
parties is not a rent decree. [ibid.] 

When one of the tenants died and the landlord 
and the other tenants disputed the title of she 
widow of the deceased tenant to succeed and zhe 
landlord obtained & decree for rent against .he 
obher tenants alone: 

Held, (1) that the defendants could not under -he 
circumstances be held to have represented the wicow 
and the decree  was,. consequently, not a runt 
decree; [p. 540, col. 2.] : 

(2) that the Revenue Court had no jurisdictior to 
passa rent decree against the other tenants alone 
anda suit to set aside the salewas not barred by 
s. 214, Chota Nagpur Tendncy Act, [ibid.] 


Appealagainst a decision of the Bab- 
ordinate Judge, Palaman, dated the l^th 
December, 1925. - 

Messrs. S. M. Mullick and Shiveshvar 
Dayal, for the Appellants. 

Messrs. L. P, E. Pugh, Sambhu Saran 
and C. P. Sinha, for the Respondents, 


JUDGMENT. 

Das, J.—In this suit the plaintiffs vho 
are the appellants in this Court seek to 
obtain & permanent injunetion restrain ng 
the defendant No. lfrom recovering pos- 
session of Mauza Maran from them. “he 
facts are these: Defendant No. 1 is she 
proprietor of Lokiya Narainpur estate und 
as such proprietor of Mauzas Maran, Rotni, 
Bedra and 8 annas share of  Chowreah. 
His predecessor-in-title made s khorrosh 
grant of the mavzas which I have Fust 
enumerated to the predecessor-in-title of 
Moheshanand, the deceased husband of 
defendant No.5 and defendants Nos. 2 3 
and 4. On the 25th July, 1865, the predeces- 
gor-in title of Moheshanand and defendents 
Nos 2,3 andt4 gave a mokarrari of Mauza 
Maran to the predecessors in-title of ihe 
plaintiffs Sometime in 1919 a rent sait, 
being Suit No. 233 of 1919-1920, was insti.ut- 
ed by defendant No. 1 against defend- 
anis Nos. 2, 3 and 4 on the footing 
ofthe khorposh grant already referred 
to. Moheshanand was then dead; but his 
widow defendant No. 5 wasnot a party to 
the rent suit. Defendant No, 1 obtained 
arent decree on the 26th February, 1920. 
He proceeded to execute the decree and 
purchased the khorposh villages in Execu- 
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tion Clase No. 227 of 1922-23 for the sum of 
Rs. 375. Defendant No. 1 is seeking to 
obtain possession of the khorposh villages 
including Maran; and he is clearly entitled 
to suceeec if the decree obtained by 
him be rezarded asa rent decree. The 
plaintiffs contend that the decree was 
not a tent decree since defendant 
No. 5, whe is undoubtedly interested in 
the tenure, was not a party to the rent suit. 
The learned Subordinate Judge has 
dismissed the plaintiffs’ suit substantially 
on the ground that the landlord was 
entitled t> ignore defendant No. 5 as 
she ‘never made any attempt to get her 
name subssituted in place of her deceased 
husband in the sherista of the landlord, 
defer.dant No. 1." 


In my opinion the decision of the learned 
Subordina:e Judgeis erroneous and must 
be reversed. 


1t i8, I tink, well-settled that whatever 
may >erequired for the purposes of a mere 


.money decree ordinarily all the tenants of 


a tenure a-enecessary parties to the suit in 
order that she decree and the sale in execu- 
tion of it may have the important con- 
sequances described ins. 208 of the Chota 
Nagpur Tenancy Act, or Chap. XIV of the 
Bengal Tenancy Act. On this general rule 
an exception has been engrafted which 
is to the effect that where one of a 
number of tenants is put forward by 
the rest as their representative, he should, 
besi regarded as the sole tenant for the 
purposes cfa suit for arrears of rent and 
that whether one of several tenants can be 
regarded as a representative of the rest 
musi depsndon the circumstances of each 
case and is, if not essentially, at any rate 
largely, a question of fact. These pro- 
positions will be found fully stated in the 
judgment of Jenkins, O. J in Chamatkarini 
Dasi v. Triguna Nath Sarkar (i). 

Mr. Pugh appearing on hehalf of the 
respondents contended that the question 
is not whether the tenant sued can be 
regarded as the representative of those who 
are notsued but whether the tenant sued 
represente the tenure in relation to the 
landlord. Iam unable to agree with this 
contention. Ithink that the decision of 
Jenkins, O. Js, in the case to which I have 
referred aad the decision of Mukerji, J, 
in Faizanaessa v. Gaganeswari(2) are con- 
clusive  -t was laid down by Mukerji, dJ., 
in tke later case that in order to entitle 


(1) 19 Ind. Cas. 989; 17 O. W..N. 833. 
(2) 63 Ind. Cas. 706; 260, W. N, 136. 
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the execution purchaser to invoke the aid 
of the principle of representation enunciat- 
ed in the case of Nitayi Behari Saka v. Hari 
Govinda Saha (8) whieh followed the rule 
recognised in Jeo Lal Singh v. Gunga 
Pershad (4) it isnot sufficient to show that 
the landlord has chosen to obtain a decree 
for rent against one out of several heirs; 
but it has to be established thai all the 
tenants have held out one of them as their 
‘representative in their transactions with the 
landlord. In Sushila Sundari Chowdhurani 
v. Tarak Chandra Roy | Chowdhuri (5) it 
was held by the Oalcutta High Court that 
when one of the recorded tenan:s is dead 
the landlord must proceed either against 
the recorded tenants including the one who 
is dead, if he is not aware of the fact that he 
is dead, or against the recorded tenants who 
are in actual occupation of the tenure. It 
was contended in that case that the heirs of 
the deceased tenant were bound to notify 
their succession under s. 15 of the Bengal 
Tenancy Act; and not having done 80, 
were not entitled to take the point that the 
decree was not arent decree. It was held 
by the Calcutta High Oourt that the omis- 
sion to notify their succession did not affect 
their interest in the tenure, The question 
then which I have to consider ia this ap- 
peal is whether defendants Nos. 2,3 and 4 
were put forward by defendant No. 5 as 
her representative iu her transaction with 
the landlord. . 
Now on this point only one enswer is 
‘possible. It is clear in the first place that 
defendant No. 1 kaew that Mohsshanand 
was dead. He did not make Mohsshanand 
a party to the rent suit, Itis alsoclear that 
he knew that Moheshanand left & widow, 
for it is his definite case in the written 
statement that defendant No. 5 did not 
inherit her husband's khorposh property 
on two grounds; first, on the ground, that 
under a family custom khorposh grants are 
resumable on the failure of male heirs in 
the male line; and secondly, on the ground 
that defendant No.5 during the lifetime 
of her husband lost her chastity and after 
his death left her husband’s residence and 
was living an immoral life elsewhere. I may 
point out that defendants Nos.2,3 and 4 
have throughout maintained the position 
that defendant No. 5 has no igterestin the 
tenure. It appears from the evidence of 
Kamta Prasad, the son of Rajkumar Lal 
defendant No. 2, that defendants Nos, 2, 3 


a 26 0. 877. - í 
10 C. E | . 
I5 97 Ind. Cas. 489; A, I. R. 1927 Cal, 81. 
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and 4 induced defendant No. 5 to execute 
a deed ef surrender in their favour; and that 
there wasa suit by defendant No. 5 for setting 
aside the deed of surrender; and that in the 
result a decree has been passed in favour of 
defendant No. 5 setting aside the deed of 
surrender. It follows therefore that defend- 
ants Noe, 2, 3 and 4 have all along contested 
the claim of defendant No. 5 to any interest 
in the tenure and it is idle tocontend that 
defendant No. 5'eould possibly have put 
forward defendants Nos. 2, 3and 4 to re- 
present her in her transaetions with the 
landlord. mE 

Now &o faras defendant No. l is con- 
cerned, his cage is tbat. a family custom 
excludes defendant No.5 from any share 
in the khorposh properties; but no such 
family custom has been established in this 
case. There is no doubt whatever that 
defendant No. i under the family custom 
will be entitled to resume the khorposh 
propertias on failure of heirs male; but 
the contingency has not happened yet; for 
the line is still in existence, and, as I have 
shown, defendant No. 5 has obtained a 
decree a3 against defendants Nos. 2, 3 and 
4declarmg her interest in the khorposh 
propertiss. Sofar,as the other question 
raised by defendant No. 1 isconcerned, all 
that I need say is that there is absolutely 
no evidance that defendant No. 5 “lost 
her chestity during the lifetime of 
her huskand.” 


I have no doubt whatever that the whole 
object of the rent suit was to deprive de- 
fendant No. 5 of any share in the tenure, 
It follows, therefore, that the decree obtained 
‘by deferdant No.1 as against defendants 
Nos. 2,3 and 4 was not a rent decree and 
could not be exezuted as such. Now if 
this beso, itis not disputed that the in- 
terest of the plaintiffs under the transaction 
of the 25th July, 1864, cannot.be affected as 
a consequence of the ex parte decree of the 
26th Fekruary, 1920, . 


Anothar point was taken by Mr. Pugh on 
behalf of the respondents, He contended 
that asthe sale took place under s. 208, 
8.214 operates so as to bar a suit to set 
aside or to modify the effect ofsuch a sale. 
But s. 214 provides that asuit is maintain- 
able on the ground of want of jurisdiction. 
Now if I am right in saying that a rent suit 
could nct beinstituted against defendants 
Nos. 2, 3and 4, then it must follow that 
ths Deruty Commissioner's Court had no 
jurisdietion to pass à rent decree against 
defendarta Nos. 2, 3 and 4.. 


J 
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Iwould allow the appeal, set aside the 
judgment and the decree passed by the 
Oourt below and decree the plaintiffs’ : uit 
with costs in both the Oourts. 

James, J.—I agree. 

A. Appeal allowed, 


PATNA HIGH COURT. 

Privy Oounoit APPEAL No. 13 or 1928 

August 16, 1928. . 
Present:—Mr, Justice Das and Mr. Justice 
Wort. 
Syed ALI ZAMIN— APPELLANT 
Versus 
Nawab Syed MOHAMMAD AKBAR ALI 
KHAN —RESPONDENT, 

Civil Procedure Code (Act V of 1908) s. 1D— 
Privy Council, leave to appeal to—High Court pa-tly 
varying decree in favour of applicant—Decree, nature 
of—Value of subject-matter exceeding Rs. 10,00:'— 
Grant of leave. 

Wherea decree of the Court below is partly vaced 
by the High Court even though it be in favour of 
the applicant, the decree ofthe High Court cannot 
be said to be one of affirmanse within the meaning of 
8. 110, Civil Procedure Code, and if the value of :he 
subject-matter in dispute exeeeds Rs. 10,000, leave 
to appeal to the Privy Council must be gran ed 
irrespective of the fact whether or not a substan-ial 
question of law is involved  [p. 542, col. 2.] 

Annapurnabai y. Ruprao (2), followed. 

Messrs. S. M. Mullick, Khurshed Husna n, 
Baldeo Sahay, H, R. Kazimi, Syed Izhar 
Hussain and S. M. Gupta, for the Appal- 
lant. 

Sir Sultan Ahmad, Messrs. Syed Ali Khcn^ 
Abu Zaffar and Shah Rashidullah, for tre 


Respondent. 
ORDER. 

Das, J.—This is an application Dr 
leave to appeal to His Majesty in Oounc_l. 
As regards the value thecase fulfils tae 
requirements of s 110 of the Code of Oitil 
Procedure; and the questions argued before 
us are two in number; first, whether it cen 
be said that the decras appealed from 
affirms the decision of the 
Judge; and secondly, if the answer to tke 
first question be in the affirmative, whether 
the appeal involves some substantial ques- 
tion of law. 

The suit was instituted by the opposits 
party in substance for setting aside a wakf 


deed dated the. 25th May, 1917, and a - 


supplementary deed dated the 19ta 
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February, 1917, executed by the late Nawab 
HajiSyed Muhammad Mehdi Hassan Khan 
commonly known as Badshah Nawab. The 
plaintiff-o»posite party is one of the heirs 
of Badshah Nawab and itis his ease that 
the deeds in question were executed by 
the Badsnah Nawab under the undue 
influence of Syed Ali Zamin, the petitioner 
before us, and Bibi Zainia, the wife of 
Badehah Nawab; and,secondly, that the 
wak; deeds are wholly illusory and have no 
subsiance in point of fact; and thirdly, that 
there was never such complete transmuta- 
tion of possession as isrequired under the 
Shia Law to complete a wakf. He also 
claimed that the house and premises No. 
68 Dharantalla Street in Calcutta did not 
belorg to Bibi Zainiabut belonged to the 
estate of Badshah Nawab, The learned 
Subordinase Judge decided each of the 
questions in favour of the plaintiff and 
gave him & decree substantially as claimed 
by him, ThatCourt also gave him a decree 
for mesne profits against Syed Ali Zamin, 
whoclaimed to have succeeded to the office 
of the mutewalli on the death of Badshah 
Naw&b. Syed AliZamin and Bibi Zainia 
appealed to this Oourt. On appeal this 
Court held* that the house and premises No. 
68, Dharmetalla Street, was the property of 
Bibi Zainis and did not belong to the estate 
of Badshaa Nawab. To this extent this 
Court varied the decree passed by the Oourt 
of first ins;ance. This Court also held that 
defendant Ali Zamin was entitled until the 
matter was determined by a Court of 
Justice to remain in possession of the pro- 
party and administer the estate in ac- 
cordance with the strict terms of the 
instrument of wakf. In this view the High 
Oourt set-aside the decree for mesne profits 
passed agsinst Ali Zamin, but directed 
him to account to the plaintiff for the 
management of the wakf property from the 
time he toak possession in March, 1919, up 
to the lst October, 1922, when he gave up 
possession cf one-third of the property to the 


` plaintiff. To this extent also this Court 


varied the decres passed bythe Oourt of 
first instance. On the main question, 
however, this Court affirmed the decree of 
the Court of firat instance; but in doing so 
it set aside the findings of the Court of 
firat icstancs both on the question of undue 
influence a3 also on the question whether 
the wakf deed was illusory. It agreed, 
howevar, wish the Court Of first instance iu 
holding thet there was not such transfer 
of poseession as the Shia Law required an 
*See 118 Ind Cas. 525.—[Ed.] u 
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that consequently the wakf deed could ‘not 


: be given effect to. 

It was contended on behalfof Ali Zamin 
the petitioner before us that thereis in 
fact asubstantial question of law involved 
in this appeal. As I understand the 
argument of Mr. Khurshed. Husnain he 

‘contends that the circumstances upon 
which this Court relied as establishing that 
there was no change of possession are 
circumstances showing breaches af trust on 

-the part of Badshah Nawab but are not 

. circumstances that can be taken note of 
by the Oourt in determining ths question 
of transmutation of possession. He contends 
that Badshah Nawab was the proprietor of 

- the estate. He shows that under the deed of 

: wakf the Badshah Nawab was to be the 

' first mutawalli and he argues that this being 
the position the only question which had to 
be considered by the Oourt was whether 
‘there was sufficient manifestation of an 
intention on the part of Badshah Nawab 
to changehis character of possession from 
that of a proprietor to that of a trustee; 
and he insists-that the recital in the wakf 
deed that he has in fact changed his 
character of possession is conclusive on the 
question and that the evidence of subse- 
quent traneactions is not admissible on this 
question. Mr. Khurshed Husrain relies 
upon a decision of the Judicial Committee 
in Satgur Prasad v. Raj Kishore Lal (1) 
which decides that the question of the true 
character of possession is in reality one of 
legal inference from documenis and not 
one of fact. I confess that the argument is 
a very attractive one and I am not prepared 
to say that Mr. Khurshed' Husnain is not 
right in the view which he has presented to 
us; but it is not necessary for me to come 
toa decision on this point as I have no 
doubt whatever that the decree appealed 
from cannot be regarded as having affirmed 


the decision of the Court immediately . 


below. 

As Ihave said the decree of this Oourt 
set aside the decree of the learned Subor- 
_ dinate Judge in regard to the ownership 

of No. 68, Dharmatalla Street in Calcutta. 
It also set aside the decree of the Subor- 
.dinate Judge in regardtothe question of 
‘mesne profits; although in lieu thereof 
it directed the defendant to account to 
the plaintiff on the footing’ that the defend- 
ant was a trustee of the property up to a 


(1) 55 Ind. Gas. 486; 24 C. W. N. 394; 11 L. W. 
884; (1920) M. W. N. 3; 38 M. L. J. 259; 18 A, D.J. 
235; 2 U, P.L. R (P. 0.) 55; 22 Bom, L. R. 451; 42 
A, 152; 461, A, 197; 27 M. Ii T, 200 (P. 0), 
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particular date. Sir Sultan Ahmad ap” 
pearing on behalf of the opposite party 

contends that the variation ie entirely in ` 
favour of the appellant and that such 
variation as thereis in the decree of this 
Court will not give him the right to 
appeal to His Majesty in Oouncil, since 
the petitioner is really appealing from 
that portion of the decree of this Oourt 
which affirms the decree of the Oourt of 
first instance. I confess that on the words 
of the Statute the argument is wholly 


indamissible. All that we have to see . 
under s. l100f the Code is whether 
“the cecree or final order appealed 


from affirms the decision of the Court 
immed ately below." : 

If it does, then the applicant is not entitl- 
ed to succeed unless hesatisfies the Court 
that tne appeal involves some substantial 
questicn of law; but in this case 
one has only to read the two decrees, the 
one psssed by the learned Suborainate 
Judge andthe one passed by the High 
Oourt to be satisfied that neither in point 
of form nor in substance can it be said 
that tae decree appealed from affirms the 
decisicn of the learned Subordinate Judge. 
The decision of the Judical . Committee 
in Annapurnabai v. Ruprao (2) in my judg- - 
ment concludes the matter. That was an 
appeal by the defendant in asuit by the 
plaintiff in which he claimed a certain 
property by right of adoption, The 
defendant who was the widow of the- last 
owner denied the adoption. - She also 
claimed to be entitled to'Es. 3,000 per. 
annum as maintenance if the adoption 
were proved, The Courts in India coneur- 
rently found in tavour of the adoption. 
The first Oourt gave the widow maintenance 
at the rate of Rs. 800 per annum. . The 
Gourt of the Judicial Commissioner modi- 
fied the decree passed by the first Oourt 
by increasing the maintenance from 
Rs. tUU-to Rs. 1,200 per annum. It will 
be noticed that the modification was 
entirely in favour of the defendant who 
now applied tothe Courtof the Judicial 
Commissioner for leave to appeal to His 
Majesty in Council. -The application was 
dism:ssed on the ground that the decree 
of the firet Court had been affirmed except 
in regard toà small change in favour of 
oneof the applicants and that no question 
of law was involved. Io applying for 


. special leave Bir George Lowndes, K. C. 


claimed ` that his client had a right to 
(2) 36 Ind. Cas. 504; 51 O. 969; A, I, R. 1925 P. C, 
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appeal tothe Privy Council under the 
express words ofthe Statute. He poirted 
out that the Appellate Court did not afirm 
the decree ofthe first Court but varied 
it; and that consequently it was mot 
material under 58. ll0 whether any &ib- 
stantial question of law was invol~ed. 
He, however, stated that having regard to 
. the concurrent findings on the queson 
‘of adoption, the petitioners desired to 
appeal only with regard to the amouns of 
the maintenance. Lord Dunedin in delizer- 
ing the judgment of the Judicial Comnit- 
tee said as follows:— 

“In the opinion of their Lordships the 
contention of the petitioners’ Counsel as to 
the effect of s. 110 of the Code is corect. 
They had, therefore, a right of appeal.” 

Now the contention was that the Apoel- 
late Court did not affirm the decre: of 
the first Court but varied it. In my opin- 
ion thisis the exaet position we have 
- before us. 

Sir Sultan Ahmad contended before us 
that the decision of the Judicial Comnit- 
tee is not applicable to this case inasmach 
as the defendant in this case has not asxed 
for a decree in hisfavour. The argument 
appears to be this: The defendant ia the 
case before the Judicial Committee was 
the counter-claimant and put forward a 
claim to Rs. 3,000 per annum for m.in- 
tenance. The Court of first instance 


gave her Rs. 800 and the Court of the 


Judicial Commissioner gave her Rs. 1,£00; 
but as her claim was for Rs. 3,000 she 
was entitled to appeal to His Majesty in 


Council, the-decree of the Judicial O»m-: 


missioner having varied the decree pased 
by the Court of first instance. I con-ess 
that itis difficult to follow this arguunt. 
Section 110 makes no exception in favour 
of a defendant who may happen to ka a 
counter-claimant. The only question is 
whether a decree of the High Oourt nay 
be said toafürm the decision of the Ccurt 
immediately below where the High Ocurt 
varies the decision of the Oourt immedi- 
ately below. Lord Dunedin in the case to 
which I have referred found thatin sich 
a case it cannot be said that the decree of 
the High Court has affirmed the decision 
of the Oourt immediately below. ‘This 
being the position and the case fulfilling 
the requirements ofs. 110 of the Code. in 
regard to the amount or value of she 
subject-matter of the suit, I am of opinion 
that the petitioner is entitled to she 
usual certificate giving him leave to apreal 
to His Majesty in Oouncil. He is clso 
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entitled to the costs of this application; 
hearing fse five gold mohurs. 
Wort, J.—I agree. 


A. Leave granted., 


Pd 


PATNA HIGH COURT. 

Szoonp DIVIL APPEAL No. 1035 or 1926. 

' February 13, 1529. 
Present: —NMr. Justice Das, and 
Mr. Justice Fazl Ali. . 
BHAN PRASAD OHOUDBURY AND 
OTRERS—AÀPPELLANTS 
versus 

BHIRGU NATH CHOUDHURY AND 

l OTHE t S—RESPONDENTS. 

Hindu Law—Alienation—Morigage by father— 
High rate cf interest—Decree against father, whether 
binding on zon-—Prsperty sold under mortgage decree 
—Sutt by soas for redemption, competency of —Suit to 
set aside scle, necessity of—Limitation—Limitation 
Act (LX of .908), Sch. I, Art. 12. 

Where property belonging to a joint Mitakshara 
family which has been mortgaged by the father is 
sold in execution of a decree on the mortgage, it is 
not competeat to the sons to bring a simple suit 
for redempt-on without a prayer for setting aside the 
sale, and if a suit to set aside the sale is barred 
under Art. 12 of the Limitation Act, the prayer for re- 
demption cannot be granted. [p. 544, col. 2.] 

Ganpat Lcl v. Bindabasini Prashad Narayan Singh 
(1) and Bhola Jha v. Kali Prasad (2), applied. 

In a suit to enforce a mortgage executed by & 
Hindn father, where the rate of interest stipulated 
is very high, the father cannot possibly represent the 
sons where it is not established that there was 
necessity foc borrowing at such high rates, [p. 544, 
col. 1.} 

Appeal against a decision of the Addi- 
tional Dissrict Judge, Shahabad, dated the 
13th February, 1926, confirming that of the 
Subordinete Judge, Arrah, dated the 16th 
December 1924. 

Massrs. K. P. Jayaswal and Sunder Lal, 
for the Appellants. ; 

Messrs. P. K. Sen and S. Suran, for the 
Respondeats. 


JUDGMENT. 

Das, J.—This was a suit by the appel- 
lants in scbstance for redemption of three 
mortgages executed by one Thakur Chou- 
dhury in favour of the respondents; first, 
on the 29th May,1911, the second on the 
25th August, 191], and the third on the 
29th September, 1911. The plaintiffs are 
the sors of Thakur Ohoudhury and they 
complain that although the mortgageeg 


544; 


were aware of the fact that they, the plaint- 
iffs, were interested in the mortgage secu- 
rity they did not make them parties with a 
view to defeat their claim for rademption. 
They allege various grounds in their plaint 
to induce the Court to hold that the mort- 
gages were not for legal necessity and that 
the decrees obtained by the mortgagees 
were wholly bad. These questions do not 
arise before us, for the Courts below have 
held, first, that the mortgages in suit were 
exeeuted in order to discharge antecedent 
debts and, secondly, that in all these trans- 
actions, Thakur Ohoudhury acted as the 
karta of the joint family. It appears that 
subsequent to the mortgages -Thakur Ohou- 
dhury sold some of the properties to certain 
other persons and all these persons referred 
to in the judgment of the lower Appellate 
Court as kebaladars were parties in the 
mortgage suits which were instituted by the 
respondents, The Court below has also 
found that the mortgage suits were serioua- 
ly contested not only by Thakur Ohou- 
dhury but also by the kebaladars. Lastly 
' the Court has found that the plaintiffs 
. were throughout represented in the mort- 
gage actions by Thakur Ghouchury. In 
the result the Court below, agreeing with 
the Court of first instance, refused to give 
any relief to the plaintiffs and dismissed 
their suit, . : 

Ifit were necessary for us to decide the 
` question whether the plaintifis-were re- 
presented’ by Thakur Choudhury in the 
‘mortgage actions, speaking for myself, I 
would have great hesitation in accepting 
the-conclusion of the Court of first instance. 
My reasons are these:—The mortgages 
in suit were executed in order to discharge 
debts which had been antecedently incur- 
red. by Thakur Choudhury. It appears from 
the record, though not from the judgment, 
that the interest payable on these antece- 


dent debts was.Re. .1 per cent. per month: 


whereas the interest payable on the sub- 
sequent mortgages was Re. 1-4-0 per cent. 
per month, Re. 1-6-0 per cent. per month 
and Rs. 2 percent. per month with annual 
rests. It is obious that the question whe- 
ther there was legal necessity to borrow at 
these high rates of interest was one which 
was not available to the mortgagor nor to 
the kebaladars claiming title through the 
mortgagee ; but it was open to the plaintiffs, 
It follows, therefore, that Thakur Chou- 


dhury could not possibly have represented’ 


the present plaintiffs in the actions unless 
it is established that there was lagal neces- 
Bity to borrow money at the high rates of 
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interes! as provided in the mortgage 
bonds, : 

But ib seems to me that this appeal must 
fail on another ground. It is well-estab- 
lished that a suit for redemption does not 
lie unless the plaintiffs ask for a decree for | 
setting aside the auction sale. There is in 
fact no right of redemption when sale has 
taken place and it has been held by the 
Judiciel Committee in Ganpat Lal v. Binda- 
basini Prashad Narayan Singh (1) that after 
the sale has taken place the owner holds as 
purchaser, and is entitled to raise all the de- 
fencesthat belong to him assuch,and unless 
the claim to set aside the sale is made in a 
proper.y constituted action and properly 
raised in suitable pleadingsin that action, 
the Ooart cannot interfere with the posses- 
sion wiich has been given to the purcha- 
ser. Now if this be so, then it is obvious 
that this suit is barred by limitation. The 
sale took place on the 10th June, 1922, and 
was confirmed on the 8th July, 1922. The 
suit out of which this appeal arises was 
instituied on the 14th January, 1921. Article 
12 of tae Limitation Act prescribes a period 
ofone year for a suit to set aside a sale in 
execution of a decree of a Civil Court and 
it also provides that the period of one yéar 
runs from the date when the sale is con- 
firmed. It has been held by this Coürt in 
Bhola Jha v. Kali Prasad (2) that’ Art. 12 
applies to such a suit. The suit should 
have Seen dismissed on the ground that 
it is barred by limitation. : 

1 would accordingly dismiss this appeal 
with casts, 


Fazl Ali, J.—I agree: ` 


AD C i Appeal dismissed. 


: ; 39 M. L. J. 
108; 2 U. P. L. R. (P. Ò.) 103; 28 M. L. T. 330; 47 
Q. 924; 47 I. A. 91 (P. O.). i 

NO 34 Ind. Cas, 288; I P. L, J, 180: 2 P. L. W. 
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. LAHORE HIGH COURT. 
First Oivit APPsaL No. 206 or 192€. 
December 13, 1928. 
Present:—Sir Shadi. Lal Kt ,-Ohiez 
. Justice, and Mr, Justice Bhide. . 
MUHAMMAD KHAN-PraiNTIFF ` ` 
APPELLANT || 
veraus 
AHMAD KHAN AND OTHER3—DRFENDAATS— 
RESPONDENTS, 
- Limitation Act (IX of -1908), s. 6—Suit to se- aside 
alienation by father—Plaintiff not born but in cmbryo 
on date of alienation—Limitation of suit. 

Though ason born after the date: of an aliexation 
by the father but in ventre sa mere.on that cate is 
entitled on-his birth to question the alienation by 
virtue. of the doctrine-that a child in embryo is 
. regarded as a child in essee, he does not acqtire a 

fresh causé of action. on his birth and. canno avail 
himself of the exemption. created bys. 6 c the 


Limitation Act. [p. 546, col. 1.] 
Miran Ditta v. Bihari Lal (1) and Kehar Sigh v. 


Hazara Singh (2), relied on. 
- Firstappeal from a decree of the SSnior 
. Subordinate Judge, Sargodha, dated tks 9th 
December, 1924. 
Chaudhry Zafrullah Khan and Mr. Exshir 
Ahmad, for the Appellant. ` 
Messrs. M. L. Batra and Jeremy for 
the s Respondents: 


|: JUDGMENT. 

Shadi Lal, C.g.—This appeal „rises 
out of an action brought by the pleintiff 
Mohammad Khan, to impeach a sale, of a 
‘plotof shamilat land, made by his fether, 
The sale was effected on the 3lst March, 
1905, but the suit was not instituted antil 
the 19th December, 1923. 

There are only two questions upon vhich 
we are invited to pronounce our opinicn:— 
(1) Whether the plaintiff is competent to 
challenge the alienation, and (2) whether 
the suit was brought within the perica of 
limitation prescribed by law 
“The first issue involves the determina- 
tion of the dateon which the plaintif was 
born, In order to prove his allegation that 
he:was born in February or March, .904, 
he relies upon the testimony of two wit- 
nesses, namely, his father and one Sikand- 
dar Khan, who make the bald assertion 
that the plaintiff was born in the month of 
Magh (January-February) when the 
locality inhabited by them was visited for 
the first time, by plague. Thevague s.ate- 
ment of interested witnesses, uncorroberat- 
ed as itis by any documentary evidence is 
nd insufficient to discharge the cnus 

which rested on the plaintiff. 

: On the other hand, the vendee has 5ro- 
duced a copy of an 'entry from the Birth 
Register, which shows that ason was tora, 


30 


if i8 ccneeded that, 


MUHAMMAD KHAN: 9, AHMAD KHAN, i EE $45 —— 
to Ahmed on 13th June, 1905, aid it hag 


noi been proved that this entry related to 


. any other son of Ahmad, the father of the 
: pleintif. The trial Judge has according- 


ly held that thé plaintiff was born on the 
13th June, 1905, and no adequate ground 
has beer shown .for dissenting from this 
conclusion. 

- It is, iaerefore, obvious that the plaintiff 
was bom after the sale in question ; and 
on the date of the 
alienatixa, there was no reversioner who 
waa ertitled to challenge it. But for 
certain purposes a child in venire sa mere 
is to be considered as born, and the right 
of the =n to take objection to the alienation 
made by his father dates, not from the hour 
of dis birth, but from that of his concep- 
‘tion. Taere can be no doubt that, if 13th 
June, 1393, be taken as the date of the 
pleinti£'s birth, he had been begotten long 
before the alienation in question was made; 
and heis consequently competent to impugn 
it. 


The r-tal question, ‘however, is whether. 


the action was brought within the period 
of limisation prescribed therefor, The 
learned Counsel for the plaintiff admits 
that the terminus a quo for counting the 
period is the date of the alienation, namely, 
Jiet Marzh, 1905, and that the suit would 
be barred "by time, unless it can attract 
the rule enacted by s. 6 of the Indian 
‘Limitation Act in favour of a person suffer- 
ing fron a legal disability at the time of the 
commencement of the period of limitation. 
Now e. 3in so faras it is relevant to the 
present discussion, is in these terms:— 
“Where = person entitled to institute a suit 
»...18, at the time from which the period 
of mitesion is to be reckoned, a minor,...... 
nang hə may -institute the Buite 
within tke same period after the disability 
has ceased, as would otherwise have been 
allcwed fom the time prescribed therefor 


in the-third column of the First Schedule." . 


‘Ex ccncesso, the date, from which the 


‘period of limitation is to -be reckoned in 


this case, is 31st March, 1905, .and there is 
no -warrent.. for - the: proposition that .the 
plaintiff whowas born on the 13th June, 
1903, shoald be deemed to be a person in 
exietenc3.and a minor on the earlier date. 


We are eware of the legal fietion by which . l 


achild in the mother’s womb is supposed 
to ke born for certain purposes, but the 
learned ounsel for the appellant has not 
been abl= to invite our attention to any 
authority in support of his argument that 
this fictioa governs the rule laid down by 
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‘the Statute. Ifason in embryo is deemed 
to bea minorin existence on the date of 
the conception, the period of eighteen years, 
which would determine his disability, 
would run from that date. But it is clear 
that that date can never be ascertained with 
any degree of certainty, and the contention 
urged by the learned Counsel would lead 
to the absurd result that the plaintiff .would 
attain the age of majority for the purposes 
ofthe Law of Limitation when he was only 
seventeen years and a few monihs old, 
though he would be a minor at that time 
for all other purposes. 

There can be little doubt that a person 
cannot beheld tobe aminor until he is 
born; This proposition is so obvious that 
4t does not require any authority, but I 
‘find that the matter is by no means res 
integra. There are at least two judg- 
ments which enunciate the rule that the 
minority begins at the date of birth and 
not at the date of conception, vide Miran 
Ditta v. Bihari Lal (1) and Kehar Singh .v. 
Hazara Singh (2). S 
' The cause of action to set aside the 
alienation in question admittedly accrued 
on the 31st March, 1905, and, as the plain- 
tiff was nota minor in existence at that 
“time, the period of limitation began to run 
from that date. He was born subsequently 
and; though by virtue of the doctrine that a 
child in embryois regarded as a child in 
esse, he was entitled, on his birth, to take 
advantage of that cause of action and to 
challenge the alienation, he did not ac- 
quire afresh cause of action on his birth 
-and cannot avail himself of the exemption 
‘created by s. 6 of the Indian Limitation Aet. 
He invoked only that section to avoid the 
bar .of limitation and as he is unable to 
Satisfy the requirements thereof, his suit is 
clearly barred by time. I accordingly dis- 
miss the appeal with costs. 

Bhide, J.—1 agree. 


R L. 


Appeal dismissed, 
(1) 54 Ind. Cas, 838; 2 U. P. L. R. (Lah) 39; 76 P. W. 
R. 1920; 51 P. L. R. 1921. x 
(2) 14 Ind, Cas; 60; 173 P. W. R 193. 


Y 


BULEMAN % GANGA BALLAB, 


116 I. 0.1928 


LAHORE HIGH COURT. 
SzcoNr Civin APPEAL No. 361 or 1928. 
September 24, 1928, 
Present:—Mr. Justice Addison. 
SULEMAN AND ANOTHEkK—DREFENDANTS— 
APPELLANTS 

: versus 
GANGA BALLAB AND ANOTHER— 
PLAINTIFES AND NAND LAL—DEFENDANT | 
— RESPONDENTS. 
- Execution of ‘decree—Sale—Warranty of title— 
"Vendor and purchaser—Title, 

There is ro warranty of title whatsoever ina sale 
in executior ofa decree: [p. 547, col.1.] 

Maung Pa v. Abdul Ganna (1), relied on. 

- A person who sets up a title to property by - 
purchase must prove that his vendor had-a title in 
the property sold. [ibid.] . 

. Gulab Deri v. Monji Ram (2), referred to. 

Second appeal from a decree of the 
Subordinste Judge, First Class, with appel- 
late powers of District Judge, Rohtak, dated 
the 28th November, 1927, reversing that of 
the Snberdinate Judge, Fouth Class, 
Jhajjar, District Rohtak, dated the 22nd 


‘August, 1927. 


Mr. Shamair Chand, for the Appellants, 

Mr..Macan Lal, for the Respondents. 

JUDGMENT.—The plaintiff are two 
sons of Ramji Das while defendant No. 3 is 
their brcther. They sued their brother 
defendant No. 3 for possession by . partition 
of a two-thirds share ina certain vacant 
courtyard. They alleged that defendant 
No. 3 who wasnot on good terms with them 
had putdefendants Nos. 1and 2 in possession, 
that he hed no right to do so, and that they 
wanted tneirshare separated. Defendant 
No. 3 pleaded that he had not put defend- 
ants Nos. 1 and 2 in possession and confessed 
judgment. Defendants Nos.1 and 2 pleaded 
‘that the courtyard belonged to Sikandar 
and Kanaaya who had dealt with it for 
many years andthat they had purchased it 
on the 27th July, 1924, and had been in 
possession ever since. It-was admitted that 
defendan.s Nos. 1 and 2 are now in physical 
possession of this vacant courtyard and had 
prevented anyone else from having any- 
thing to do with it. The suit also is one for 
possession. The plaintiffs thus admit that 
they are notin possession. The plaintiffs’ 
case was hattheir father had purchased the 
site in question in execution ofa decree 
which he had against Hira and Molar. This 
wasin 1390. The trial Judge held that the 
plaintiffs had not established their title or 
their possession within 12 years and that 
defendants Nos. Land 2 were in possession 
in their cwn right. He, therefore, dismissed 
the suit. On appeal the Senior Subordinate 
Judge held that the plaintiffs had established 
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their title and possession within 12 years 
while defendants Nos. 1 and 2-had failed to 
establish their title. He accordingly accept- 
ed the appeal and decreed the suit. Against 
this decision defendants Nos. 1 and 2-have 
preferred this second appeal. 

The sale certificate in favour of the p aint- 
iffs' father bears date the 25th October. 1890 
but there is no evidence as to the plaintiffs’ 
possession of this vacant site till 19 4-15. 
In 1914 the plaintiffs sued for the ejectment 


- of one Ramzani from this site and obtained 


a decree though Ramzani denied the claim, 
asserting that he had never been in posses- 
sion of thesite. In execution of this cecree 
the plaintiffs were given possession cn the 
10th of April, 1915. Ramzani was not present 
and the possession given was more o7 less 


.formal possession of a vacant site which the 


t 


judgment-debtor did not claim. Or the 
other hand, there is no doubt that Sikandar 
and Kanhaya and their heirs have been 
claiming this property to be theirs and have 
been dealing withitforaconsiderabletine. In 
fact the plaintiffs’ own witness P. W._No. 2 
admitted that Sikandar and Kanhaya were 


` using this site prior to the date when formal 
` possession was given to. the -plaint-fis in 


the decree against Ramzani while after 
1915 they continued in possession. “here 
is no evidence of any kind that the piaint- 
iffa have been in real possession ci this 
site or have ever used it forany purp:se. 

: Itis clear that the mere production >i the 


‘gale certificate. of the year 1890 does not. 


establish the title of the plaintiffs, although 
it was the view of the lower Appellate Jourt 
that it did. It was held in Maung Pa v. 
Abdul Ganni (1), that there ia no waranty 
of title whatsoeverin asale in execution of a 
decree while in Gulab Devi v. Manji Rem (2) 
it was laid down that a person who sess up 
a title to property by purchase must Drove 
that his vendor hada title in the praverty 
sold. ‘Thereis thus on the present record 
no proof of the plaintiffs'title. It not 
even clear whether it was alleged ir. 1890 
that the vacantsite belonged to Hira ər to 
Molar. Itis equally true that the defend- 


' ants have not clearly established thei- title 


though their predecessors-in-interest were 
undoubtedly using the courtyard Eefore 
1915 and have certainly for a long time 
effectively kept the plaintiffs out of posses- 
sion, while there is no clear proof cn the 
record that the plaintiffs were ever in ectual 
possession. in these circumstances, posses- 


S 97 Ind. Oas, 1029; 4 R. 202; A. I. R. 192€ Rang. 


^ (2) BL Ind, Cas, 575; 83 P, L, R, 1019; 


“kanan TÉARI-MUHAFMAD SHAFI v. OE. “bos, INCOME-TAX, DELHI, 
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sion beng with the defendants and title. 
not-clearly establishedin favour of either 
party, th» plaintifs’ suit must fail under the 
presumriion given in s.110o0fthe Evidence 
Act. The suit against Ramzaniseems to 
have been more -or less an attempt to 
manufacsure evidence and nothing else. 

. For th» reasons given I accept this appeal 
with casts throughout and dismiss the 
plaintiffe’ suit. 


K.H. Appeal accepted, 


LAHORE HIGH COURT. 
Orit REFERENCE No. 31 oF 1927. 
. April 8, 1929. 
- Present :—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
Messrs. KARAM ILAHI-MUHAMMAD 
SHAFI— PETITIONERS 
versis 
CHIEF COMMISSIONER, INCOME- TAX, 
DELHI—Responpent. 
ie Tax Act(XI of 1922), ss. 6, 10 (2) (vi), 24 


—Depreciation on buildings and machinery to be set off - 


against o her incomes—Assessee carrying on several 
businesses— Profits or losses, computation of. 

Under 3.10 (2) (vi) of the Income Tax Act de- 
preciation on buildings and machinery can be set 
offagainst gains and profits accrued to the owner 
of those 2uildings and machinery from other sources 
such as rental from hous property during tho year 
in questica. [p. 549, col. 

- Dase referred Tada 8. 66 (2) of the 
Income Tax Act, 1922,by. the Chief Commis- 


sicner, Delhi, with his letter No. 244 of the 


- 24h September, 1927. 


Dr. Moti Sagar and Mr, Bishen Narain, 
forthe Eetitioners. 

Mr. C.H. Carden Noad, the Government 
Acvocafs, for the Respondent. 

ORDER. 

Tek Chand, J.—In order to under- 
stend cBarly the point of law involved in 
this reference, it is necessary to state the 
folowing facts which are admitted as 
cozrect by Counsel on both -sides. The 
assesgee, Messrs, Karam Ilahi-Muhammad . 
Shafi cf Delhi, had in the accounting 
period in question three different sources 
of incones:— - 

(a) Rent from house property at Delhi, 

(b) busineBs of oilman's stores ete., in 
Sadar Bazar, Delhi, and 

(e) business known as Rahman Ice. 
Factory, Delhi. The assessee submitted a . 
return, showing profits in (a), but losses in 
(b) and:c) and claimed to set off the latter: 
againet the former. The Income Tax Offices 


x "until there 
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--admitted the claim so far as the loss in (b). 


was concerned and there is now no dispute | 


with regard to it. . He, however, refused to 
allow the set off in respect of the alleged 
‘loss’ in Rahman.Ice Factory (c),in so far 
as it consisted of depreciation of buildings 
and machinery, which the assessee claimed 
fo deduct under sub-cl. (vt) of s. 10 (2) of 
‘the Act; . This order was upheld on. appeal. 


by “the Assistant Commissioner and on 


. review: by the- Commissioner, who held 
that under the Act, this allowance was 
permissible only if there had been actual 
gain or profit under this particular head of 


business,i e., the Rahman Ice Factory in ° 


the year in question, and that failing such 
income the proper procedure under proviso 

“ (b) to’ sub-el, (vi) of s. 10 (2) was to carry 
over the, depreciation to succeeding year, 
were sufficient profits from 
this particular business, against which 
alone it could be, setoff. On the applica- 
. tionofthe assessee the-Commissioner has, 
' however, referred: the -following question 
: to this, Court for dacision under `s. 66 :— - 
“Oan depreciation. on buildings and 
machinery be:set. off against .gains and 
‘profits acerued to-the owner. of those 
‘buildings and‘ machinery from other 
Sources such as rental from house - pro- 
perty ?" : * RASA e 
; -The decision of the question depends on 
the interpretation of ss. 6,10 and 24 (1) of 
the Income Tax.Act. Section 6 enumerates 
the various heads of income, profits and 
gains chargeable to income-tax. Of these 
Wwe are concerned in this cass. with 
heads. (iii) .and.(iv) i. e. “property”: 
and “business”: only. Section 24 (i) lays 
down that where apy. assessee sustains a 
_*Toss of profits or gains" in any year under 
any of the heads mentioned ins. 6, he shall 


. be entitled to have -the amount. of the loss. 


‘set off against his : income, profits or gains 
"under any other head in that year.” The 
Joss, of profits. or gains under ‘ business" 
‘san, therefore, be -set off against the 
income from. rental on property. < 


: Section 10 provides the mode of comput- 
- áng "profits or gains" -under the head 
' "business". Sub-section (1) of this section is 
totlie effect that the tax shall be payable by 
an assessee under the head “ business " in 
respect of .the profits or gains of any 
dusiness carried on ^ by him. .It' has been 
ruled by the: Madras . High Court that the 
word ‘any’ in this- clause means “-egch and 
‘every business" and not merely eaen busi- 
nesa ‘separately [Commissioner of Income 
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Tax, Madras v, Arunachellam Chettiar (1), 
and this ruling has been followed in this 
Court. It may, therefore, be taken as 
settled law that if & person carries on two 
or more distinct businesses, the profits 
or losses Of all of them are to be added 
together,-and the aggregate sum 50 arrived 
at represents his " profits or gains" under 
the head * business". . If the net result of 
this calculation shows a loss, such Joss may 
under s. 24, be set off. against the profits or 
gains der.ved by the assessee from other 
heads of income in that year. 7 
Accordiag to sub-s. (2) of s. 10 the “ profits 
or gains" under each head of business 
are to be ` computed after making certain 
allowances which are enumerated therein. 
It is conceded by. tbe learned Govern- 
ment Advocate that if .after deducting 
the allowances described in cls. (i) to (v), 
(viii) and iz) of this sub-section there is a 
net lossir a particular business such loss 
can be adjusted against the profits in 
another baeiness as well as against profité 
orgains under other sources of income. 
But he coatends that a different rule must 
be followed in respect of the allowances 
mentionec in els. (vi) and (vii) inasmuch as 
they are in ihe nature of deprecia- 
tion of sapital and unless there is 
a'profit im that particular business in the 
yearin question they cannot be taken into 
account. - : Er 


: After cerefully examining the provisions 
ofthe Act, I fnd myself unable to accept 
this contention as correct. Section’ 10 
makes nc such distinction among the 
various kinds of allowances to which an 
assessee held entitled, and there is no 
justificaticn ‘for . treating the allowances 
described in cls. (vi) and (vii) differently 
from‘ those mentioned in the other clausés 
of the sub-section, It is, no doubt, true that 
these allewances do not represent actual 
payments made by the assessee during the. 
year, but the Legislature has expressly 
permitted the assessee to deduct every year 
a certain percentage of his outlay on 
buildings and machinery before his assess- 
able income can be ascertained, and in the - 
‘absence of clear and explicit words to the 
contrary I can see no reason for holding that 
this allowance can bè claimed only if 
‘sufficient profits have accrued in the par- 
‘ticular buainess in which the machinery and 
buildings were used, y? 
^ (1)77 Ind: Cas. 772; 47 M. 660; 46M. L. -J. 68; 
5 L. W.125 (1924) M, W. N. 326; A. I. R, 1924 Mad 
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. For.the respondent reliance is p.aced 
principally on proviso (b) to cl. (vi) vhich. 
runsas follows :— : s 
" “Provided that— 
E * * e* * 
."(b) Where full effect cannot be given 
. fo any such allowances in any ‘year 
owing to their being no profits or- gains 
chargeable for that year, or owing t5 the 
profits or gains.chargeable being less than 
the allowance, the allowance or part cf the 
allowance to which effect has not been 
given, as the case may be, shall be added 
to the amount of the allowance for 
depreciation for the following year and 
deemed to be part of that allowance, or, 
if there is no such allowance for that 
year, be deemed to be the allowance for 
that year, and so on for succeeding 
years". This proviso, however, if construed 
according to its plain wording, cannot pos- 
Bibly bear the construction sought to b» put 
on it on behalf of the Crown. The leerned 
Government Advocate has very fairly and 
properly conceded that this interpretation 
is possible only if the words “no profts or 
gains” are read as meaning “no profts or 
gains of the particular business of which 
the financial results are being compcted”. 
But I do not find any warrant for import- 
ing in the clear and explicit phraseology 
used in the Statute the additional words 
suggested on'behalf of the respondent. 
Reading the proviso in its plain meening 
and interpreting it according to wel.set- 
tled canons of construction of fiscal Sta-utes, 
I have no hesitation in holding tbat the 
profits or gains" referred to above are 
profits or gains general from whkatso- 
ever source derived and are not conined 
to profits or gains of the particular busi- 
ness alone in which the buildings and 
machinery were used. I have no Goubt 
that the provision for carrying over thé 
unabsorbed depreciation allowance tc the 
succeeding years is not the exclusive 
remedy allowed to the assessee and can: 
not be interpreted as debarring him from 
claiming the benefit of the earlier pert of 
sub-section. aK 
My answer to the question referred to 
this Court, therefore, is that under sub- 
cl, (vi) of s. 10 (2) depreciatioz on 
buildings and machinery can be sei off 
against gains and profits accrued tc the 
owner of those buildings and machinery 
from other sources such as rental from . 
house property during the year in question. 
Having regard to all the circumstances, 
I would leave the parties to hear iheir 
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own cosis of these proceedings in this 
Court. : i t 
- Chearnouncement of this judgment has 
been delayed: as after arguments in this 
case had been heard and judgment 
reserved, it was represented to me that 
the question involved in this reference 
had been considered and decided by a 
Full Bench of the Madras High Oourt 
in 2 case which had not yet been reported 
and thst I should consult that decision 
beiore passing orders. Ihave- s nce had 
the advantage of perusing the Madras judg- 
ment btt am disappointed to find that it 
declt with a totally different point which 
had no tearing whatsoever-on the questio 
before us. 
Aghe Haidar, J.—l1 agree. 
EL, Reference answered accordingly, - 


eert tT 
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LAHORE HIGH COURT. . 
Sgconp CIVIL APPBAL No. 671 or 1924. 
: December 20, 1928. 
Present —Sir Shadi Lal, Kr., Chief Justice, - 
and Mr. Justice Bhide. Sut, 
PANNA LAL—PLAINTIFF— APPELLANT 
versus : 


“RAM SINGH AND ANOTHER—DEFENDANTS—. 


RESPONDENTS. c 

Limitatcon Act (IX of 1908), s. 20—A ppropriation 
by plaintif of payment towards debt in suit— Fresh 
start of limitation. i 
Tn order that a payment may give a fresh start- 
ing point ‘or limitation under s. 20 of the Limitation 
Act. it must be established that the payment . was 
mace by he debtor in respect of the debt which 
forms the 2asis of the suit. Mere appropriation of 
the payment by the creditor towards that debt is 


not snougk. [p 550, col. Ll] ` : 
Bata v. Parmanand (1), Curlender v. Abdul Hamid 
) 


g znd Sckharam Manchand v.-Keval Padamsi (3) 
istinguisked. - 
Seconc appeal from a decree of the’ 
Dietrict Judge, Sialkot, dated the 10th De- 
cember, .923, affirming that of the Subordi- 
nate Judge, Second Olass, Sialkot, dated 
the 23rd November, 1922. i 
Mr. Dani Chand, for the Appellant. 
- Mr. M. L. Batra, for the Respondents. 
4jUDGMENT.—The plaintiff sued in 
this case for recovery of Rs. 2,200 on the 
basis ofa bond. The suit has been dis- 
miesed a3 tithe-barred and the plaintiff has 
fled a sscond appeal. . 
The sœe point for decision is that of 
limitation, ‘fhe suit was instituted after 
the expiry of the normal period of limita- 
tion but the plaintiff sought to bring it 
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within limitation by virtue([of a payment 
of Rs. 200 made by the’ defendants, which 
according to him, gave a fresh. starting 
point for limitation under s. 20 of the In- 
dian Limitation Aet, . . | | 
The fact that the -aforesaid sum of 
Rs. 200 was paid by the defendants on the 
“30th August, 1916, as alleged by the 
.. plaintiff is not disputed. The defendants, 
however, allegethat. it was paid towards 
the discharge of another decretel debt. 


"The sum of Rs. 200 was remitted in the . 


shape ofa hundi which was accompanied 
by aletter in the handwriting of one of 
tthe defendants. The letter does not, how- 
_ever, specify the debt towards which the 
payment wasmade. "Thé Courts below have 
found that there was, aga matter of fact, 


another decretal debt towards whish the ` 


payment may have been made, This find- 
ing of fact must be accepted as final for the 
purposes of this second appeal. 

The plaintiff appropriated the sum of 
Rs. 200 towards the debt due on the bond 
and ‘this he was entitled to do under s, 60 
of the Indian Contract Act, as the debtors 
had not specified the debt towards which 
the payment was made: The question for 
decision, however, is whether such an ap- 
propriation serves to give a fresh starting 
point for limitation under s.20 ofthe In- 
dian Limitation Act in the absence of any 
evidence to show that the payment was 
made by the debtors in respect of the debt 
due on the bond. Hi E 
' Section 20 of the Indian Limitation Act 
runs as follows :—'' Where interest on a 


. . debt or legacy is, before the expiration of 


the prescribed period, paid as such by the 
person liable to pay the debt orlegacy, or 
by his agent duly authorised in this behalf, 
or where part of the principal of a debt is, 
. before the expiration of the prescribed 
period,paid by thedebtor or by hisagent duly 
authorized in this behalf, a fresh period of 
limitation shall be computed from the time 
when the payment was made: Provided 
that,in the case of part payment of the 
` principal of a debt; the fact of the pay- 
ment appears in the handwriting of the 
. person making the same”. ' 


It would appear from the wordingof the- 


section that in order to give a fresh starting 
point for limitation the payment relied upon 
must have been made towards the interest 
or part of the principal of the debt in ques- 


tion, In the present case, it was alleged by ` 


the plaintiff at first that the payment was 
made towards the interest due on the bond, 
but this position was subsequently aban- 
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doned. - Tne position now taken up is that ` 
the payment was in respect of the princi- 
pal of the bond; but ‘as already pointed 
out thereis no evidenceto establish that: 
the payment was made in respect of the 


“bond which forms the basis of the suit. 


Mere appropriation of the payment.by the : 
plaintiff tcwards the bond cannot help him. ` 
The object of the section evidently is to 
givea fresh starting point for limitation . 
when there is an acknowledgment 
of the debt by the debtor either 
by paymeat of interest or of a -por- 
tion of the principal. The payment is 
viewed from the stand-point of the debtor 
and hene» the determining factor seems: 
to be the intention of the debtor in mak- 
ing the pgyment and not that of the'creditor 
in approrriating it. . 

The learned Counselfor the appellant 
has referred us to Buta v. Permanand (1), 
Curlender v. Abdul Hamid (2) and Sakha- 
ram Manchand v Keval Padamsi (3). But 
these authorities merely lay down that it 
is suffüciert for the purpose of s. 20 of the 
Indian Limitation Act if the payment is in 
the handwriting of the debtor and it is not 
necessary that there should be an explicit 
statement in the handwriting of the debtor 
that the payment is made in part payment 
of the principal. This may be perfectly. © 
true where there is other evidence to es- 
tablish that the payment was in fact made 
by the debtor towards the debt in dispute. 
In the present instance, however, there is 
no such evidence available and hence these 
authorities cannot help the plaintiff. The 
learned Counsel for the appellant was 


unable tocite a single authority in support - 


of his contention that mere appropriation 
ofa payment by the creditor is sufficient 
to save limitation under s. 20 of the Indian 
Limitation Act. 

On the faets.found by the Gourts below, 
the suit has been rightly held to be time- 
barred. “his appeal must, therefore, be 
dismissed with costs. 
L. Appeal dismissed. 

1) 84 P. E. 1904. : 
2) 59 Ind Oas. 941; 43 A..216; 18 A.L. J. 1131; 2 
U.P. L. R. A.) 437. 

(3) 56 Ind Cas, 429; 44 D. 392; 22 Bom. L. R. 313. 
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LAHORE HIGH COURT. 
First Orvit APPEAL No. 2804 oF 1923. 
November 1, 1927. 
Present:—Mr. Justice Harrison end 
Mr. Justice Tek Ohand. 
NARAIN DAS-JAINI MAL—Darescants 
APPELLANTS 

versus . 
KIDAR NATH GONIKA- PLAINTILF— 


: RESPONDENT. 

Contract Act (IX of 1872), s. 107—Right to re-sell 
by seller when rises. - 

A seller is entitled to dispose of goods under 
s. 107, Contract Aot, only if there has been appro- 
priation. Where there has been no appropria.ion he 
is nob entitled to do so. [p. 552, col. 1.] : 


First appeal from a decree of the fenior 
xs Judge, Delhi, dated the 12th November, 


. Messrs. Sardha Ram aud Jagan 
Bhandari, for the Appellant. 

Messrs. Kishen Dayal and Shamoir Chand, 
for the Respondent. 


JUDGMENT.—Plaintiffin this case one 
Kidar Nath of the Firm of Ram Chand 
Kanhaya Lal brought this suit againet the 
Firm of Narinjan Das-Naini Mal claim- 
ing damages for non-acceptance of cartain 
goods. The main fact that the defendant 
had refused to take delivery of ths zoods 
was - admitted. The plaintiff contanded 
that, in the first place, he was entit.ed to 
damages on the basis of a re-sala ander 
B. 107, Contract Act. Ifthis were decided 
against him he claimed to be eniitled to 
the same damages in virtue of the terms 
. of the contract, and, as a last resor;, that 
he was entitled to the difference beween 
the contract priceand the price on ths date 
of default. 


It was found that he was entitled to no 
damages under the first head as ther» had 
been no appropriation, that there vasno 
difference, on which damage could be 
assessed under the third head, enc that 
under the second head he was entitled to 
his relief on the strength of the terms of 
the contract. A decree was givea for 
R3. 6,523,1-9 instead of Rs. 6,548 the amount 
claimed. 

On appeal only two points were prsssed. 
It was contended that the conditior that 
the termsof the office of Gordhan Daa-Ram 
Gopal were binding upon both partias did 
not include the addition to the printed 
form which was made by Messrs. Gardhan 
Das-Ram Gopal, because of the difficulties 
experienced during the war in shioment 
and delivery of goods and which eztend- 


Nath 
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ed the oeriod of grace from ten days to- 
two mon.hs. . 
We ksve no hesitation in finding that 
this-clauze, which. was deliberately added, 
ig as mach part of the terms of the Firm. 
of Messrs. Gordhan Das-Ram Gopal as, 
anv other, and we agree with the reasoning, 
of the lover Court on which it has come to. 
this corclusion. ` 
The =scond point was that the wording 
of the contract does not provide for nor, 
auihoriz»s re-sale of thé goods under 
any ci-sumstances, The words are as 


follows: S 
“3. Should I (we) fail to accept the draft 


.on pressatation and (or) fail to pay at matur- ' 


ity, I we) hereby authoriz» you or your 
agents lo sell the- goods by public auction 
or private sale when and where you like 
after hawing given me (us) ten days’ notice 
of youz intention to do so and I (we) bind 
myself (ourselves) to make good to you 
any losa or deficiency sustained through 
my (ou) draft including all charges and 
inieres; at 6 per cent. per annum, I (we) 
waiving all claims to profit should there 
be any. In case of public auction 
printec notices of sale to be distributed 
in the Celhi market at least ten days before 

sale.” 

This clause is to be read with cl. 1 which 
runs ag ?ollows : : 

“1, I (we) hereby agree to purchase from 
you the under-mentioned goods at thelimits 
and te-msstated below and for reimburse- 
mant I (we) authorize you or your cor: 
respondents to draw upon me (us) at 30 
deys’ right with all relative shipping 
dccumeaats attached for payment. In case 
of neec sellers’ invoice to be taken in lieu 
of draft which drafts I (we) engage and 
bind myself (ourselves) to accept on present- 
ation ard-pay at maturity notwithstanding 
any objsetion, I (we) may have regarding 
or on aecount of any variations whatever . 
from terms of the indent, such objection 
to be s2itled by arbitration as provided for 
below. If draft is paid before maturity a ` 
rebate of interest is to be granted atthe 
rate of 3 per cent. per annum. Draft to be 
made payable at.” 

Claus 3 deals with the consequences 
of default. In the event of the purchaser 
failing io accept the draft on presentation 
or failing “to pay at maturity the seller is 
authorised to sell the goods on the account 
of the purchaser who is liable for any 
deficiercy. 

The question is what interpretation is 
tc be 2laced on the word “to accept the 
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draft.-on- presentation and fail to pay at 
maturity.” The trial Court has found and 
Oounsel for the respondents supporis the 
finding that these words are to be read as 
covering the subsequent failure to take 
delivery on the -goods being offered, He 
relies on the passage in the first clause. 
“In case of need, sellers’ invoice to be taken 
in lieu of draft," andhe argues that the 
presentation of the invoice is merely an 


alternative for the presentation of the 
draft and-that the same résult must be taken 


to flow from the failure of the purchaser to 


. take delivery in accordance with such 
invoice. He would have us read the words 
“fail to pay at maturity" as covering and 
including such failure. In interpreting a 
document of this nature.we are precluded 
from going beyond the clear wording of the 
. terms and conditions entered therein. It 
is not open to us to put an equitable inter- 
pretation on the agreement or to say that 
it is only right thatthe purchaser should 
be penalized for refusing delivery even 
more, than for refusing to accept the draft. 
In this case, owing to the fact that neither 
of the parties was the shipper nor tha first 
purchaser, there is no question of present- 
ing a draft. The invoice was sent. This was 
. followed by an intimation of arrival and it 
was on receipt of this intimation that a 


breach took place in accordance with the.. 


` terms of the contract. Exhibit P-1, the 
' written contract, does not provide any 
special penalty for a breach under these 
` circumstances, and the only consequences, 
which can flow are those provided inthe 
Contract Act. Under s. 107, if there had 
been appropriation, the seller is entitled 
to dispose ofthe goods. As there was no 
appropriation hé wasnot entitled to doso, 
"Under s. 73, he was entitled to demages 
' asrepresented by the difference between 
"the two prices and he has not shown that 
there. was any such difference. He is, 
‘therefore, entitled to no damages at all 
and we must accept the appeal and dismiss 
the plaintiff's suit. As defendant put 
forward a large number of pleas which he 
has been unable to prove, we order that 
_the parties shall bear their own costs 
throughout, 


Ri L. Appeal allowed. 


NAZI BAKHSH V, MUHAMMADI. 


' discussed before 
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LAHORE HIGH COURT. 
SzgcoND Civiu Appian No. 726 or 1925, 
January 22. 1929, 
Present:—Sir Shadi Lal, Kt., Ohief 

-Justice, and. Mr. Justice Skemp. 
NABI BAKHSH AND oTBERS—PLAINTIFFES ' 
— APPELLANTS 


. Versus 
MUHAMMADI AND ANOTHER 

: —DEFENDANTS8— RESPONDENTS. 
| Co-operative Societies Act (II of 1912), s." 29 
—Loan to non-members, ‘legality of—Recovery of 
money advanced. NM rad 
- Ass. 29 af the Co-opérative Societies Act lays 
down that a Co-operative Oredit. Society shall 
not lend money to non-members, a contract for that 
purpose „is illegal and no suit can lie ‘to 
enforce it. But the Society can recover the 
amount advenced to a non-member independently of 
the said contract on the principle that the defend- 
ant at the time of taking the money made an im- 
plied promise to pay. lp. 553, col, 1; p. 554, col. 1.] 

Coltman v. Coltman (1), Ayers v. South Australian 
Banking Co. (2), Turner v. The Bank of Bombay (3), 
Rankin v. Emigh (4), Mathura Mohan Saha v. Ram- 
kumar Saha (5) and Janu Sait v. Ramaswami Naidu 
(6), referred to. 


v. Ramchandra Vishwanath (8), distinguished. 
Second appeal from a decree 
District Judge, Jullundur, dated the 17th 
December, 1924, reversing that of the 
Subordinate Judge, First Class, Jullundur, 
dated thel2th February, 1923. 7 
Lala Badri Das, R. B., for the Appellants. 
Mr, Fakir Chand, for the Respondents, ` 


JUDGMENT. . 


Skemp, J.—In this case the President. 


and members of a Co-operative Credit 
Society susd the defendants Muhammadi 
and Pir Bekhsh on the basis of-a bond in 
favour ofthe Oo-operative Credit Society 
by Muhammadi as- principal and Pir 


Bakhsh as surety. Pir Bakhsh: admitted  . 
‘the claim but Muhammadi 


raised various 
defences, including one that the bond was 
false and fictitious, andthe trial Judge 


framed six. issues He decided them all: 


against Muhammadi and granted the 
plaintiff a decree for the full amount 
elaimed. 
Muhammadi appealed 
was illegal being contrary to s. 29 of 
the Co-operative Societies Act, 
accepted the appeal and dismissed the 
suit. The plaintiffs have come to this 
Court on second appeal The sole point 
us is whether a Co- 
operative Credit Sociely or its members can 
recover money advanced in violation of s. 29 
(1) ofthe Act. 


Section 29 (1). runs;i—"A registered 


1610.199 . 


. Scott v. Brown (7) and Automobile Engineering Co. ` 


of the ``’ 


to the District . 
.Judge who, found that the transaction 
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Society shall not make a loan to-any pe-- 
son other than a member", and admittedly 
Muhammadi was not a member of the 
Society. The object of this restrictica 
isexplained at page 49 of Mr. Calvert.s 
Law and Principles of Co-operation es 
follows:— 

“Obviously, it is little use making elabo- 
rate provision for the selection aml 
retention of honest members if loans cen 
be made to non-members not subjected -o . 
the same process. This is the princip.e 
of all co-operative associations, the con- 


finingof benefits to the members ard 
must be the object of all societies.” In 
‘his notes on s, 29, however, the same 


author points out that the practice varias 
in different countries in regard to this 
principle; and most countries with Co- 
operative Banks do allow the Bank to lerd 
0 non-members. But as inthis count-y 
the law lays down that a Oo-operatiz-e 
;Oredit Society shall not lend to noa- 
members, a contract for that purpose is 
‘undoubtedly illegal and nosuit could Le 
to enforce it, 
` The question here, however, is whethsr 
money paid oy the Bank on the basis vf 
such a contract can be recovered. It is 
suggested that the contract may be divided 
‘into two parts (1) to advance the money, 
which is illegal; and (2) to re-pay tle 
money advanced, which is perfectly legal 
‘and enforceable. 

There is considerable authority for this 
view. In Coltman v. Coltman (1) the Court 
of Appeal allowed-a Friendly Society :o 
.recóver money advanced on personal 
‘security, such an advance not beirg 
authorised bythe Statute. The preseat 
case goes a good deal further, but in deel- 
ing with that matter Jessel, M. R, said at 
page 69* “I am notsatisfied that an express 
‘provision inthe Act of Parliament that 
the trustees should not lend money upm 
. parsonal security would have made ary 
difference. The loan would have been 
wrong, it would have baen an appropria- 
tion of the Society's money to their own 
“use, but there would not have been ary 
such illegalityin the transaction as wou.d 
preclude the trustees from racovering tirə 
money lent". i 

In Ayers v. South Australian Banking Co. 
(2) the Privy Council allowed the respond- 
ent Bank to recover money advanced to tke 

(1) (1882) 19 Oh. D. 64; 51 L. J. Oh. 3; 45 L. T. 32; 


30 W.R, 342 
O. 22; 7 Moo. P. 2. 
63. < 


(2) (1871) 3 P. O. 548; 40 L. J. P. 
(x. s.) 432 19 W. R. 860; 17 E.R.1 
*Page of (1882) 19 Oh, D.—[Ed]. US 
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defencants-appellants on security contrary 
to the terms ofits charter. ` 

- These cases were followed in- Turner v. 
The Bank oj Bombay (3) where the Directors 
had madear advance contrary to s. 37 of 
the Presideacy Banks Act. 
. There is à whole series of American 
cases dealing with the subject from a 
slightly diffsrent stand point, see Rankin v. 
Emigi. (4) wherea Bank was compelled 
to restore property obtained under an 
illegal contract. At page 35* in reference 
to several 3arlier rulings itis said: “It 
was Leld although restitution of property 
obtained under a contract which was 
illegal, beceuse ultra vires, cannot be ad- 
judged by force of the illegal contract, 
yet, a3 the obligation todo justice rests 
upon all persons, natural and artificial, if 
one -obtains the money or property of 
others without authority, the law, inde- 
pendently cf express contract, will compel’ 
restitution >r compensation". This passage 
was referred to with approval by the 
Oaleuita High Court in Mathura Mohan 
Saha 7. Rarwmar Saha (5). In thatcase, a 
District Board had obtained money under 
an illegal eontract and was ordered to 
restora it. The passage was also quoted 
with approval by the Madras High Court 
in Janu Scit v. Ramaswami Naidu (6). 
This wasa ease where the plaintiff's suit 
for recovery of money paid was :dismissed 
“on the grouad that the object- of the con- 
tract was illegal. e EUR xps qnte 
' I was also referred to a number of 
‘cases in which it has been broadly said 
-that a plainsiff cannot recover money paid 
‘in accordance with an illegal contract, 
whether tke illegality is malum inseor 
malum, proaibitum. Examination of these 
cases, however, shows thatin every one 
the object of the contract was illegal, e.g, 
to defraud share-holders as in: Scottv. 
Browr. (7) oz to plya heavy motor lorry 
at night ccntrary to law as in Automobile 
Engineering Co. v. Ramchandra Vishwanath 
(8). If the object of the contract is 
opposed to public policy or contrary to 
Statute then money ': paid cannot be re- ` 


covered; but in the cases Iam following 
(3) 25 B.52;2 Bom. L. R. 803. 
(4) (1910) 218 U. S. 27; 54 Law. Ed. 915. d 
. Oas. 305 at p. 319;23 O. L. J. 26;20 C. W 
730 i 


. Jas. 35 at p. 740; (1923) M. W. N. 335; - 
. £30; A.L R. 1923 Mad. 626; 18 L. W 


"s : 
(7) (1892) 2 Q..B. 724; 61 L. J. Q. B. 738; 4 R. 42; 
7 


'67 L. T 782; 4. W. R. 116; 57 J. P. 213. 
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several of which deal with loans made by 

Friendly Society or Banks in exeessof their 
authority -or contrary to law ihe illegality 
was over and done with when the loan 
was- made. Soitis in this case and I 
would hold that the Bank or its President 
and Managing Committee can recover on 


the principle that the defendant Muham-. 


' madi at the time of taking the money made 
animplied promise to re-pay. There is 
nothing illegal in that. 

For the foregoing reasons I would accept 
the appeal. ‘This was the sole point 
decided by the learned District Judge 
and the appeal must be returned to his 
Oourt for determination of the other points 
involved. Stamp on appeal to be refunded, 
Other‘costs to be costs in the cause, 

ShadisLal, C. J.—1 concur. 

R. L. , Appeal allowed. 


LAHORE HIGH COURT. 
Civic Reviston No. 432 oF 1928, 
October 10, 1928. 
Present:—Mr. Justice Jai Lal, 


BIR SINGH-—DzocR&E-HorpER—PSETITIONER . 


versus 
MOH.NDAR SINGH AND OTHERS— 
JupauENT-DgSTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 55 (4)— 
Surety undertaking to produce judgment-debtor in 
Court—Judgment-debtor and decree-holder both fail- 
ing to appear—Surety’s liability. : 

A surety is not absolved from his liability under 
the surety bond to produce the judgment-debtor in 
Court on the date directed by the Court simply 
because the decree-holder himself fails to appear in 
the Court on such date. 

Givil revision from an order of the Small 
Cause Court Judge, Lahore, dated the 14th 
January, 1928. : 

Mr. F'aqir Singh, for the Petitioner. 

JUDGMENT.-—In execution ofa decree 
obtained by the petitioner against Ahmad 
Din the judgment-debtor was arrested. He 
stated that he wanted to apply to be ad- 
judicated an insolvent. Oonsequently on 
96th January, 1927,a security bond was 
given by Mohindar Singh, respondent and 
another undertaking that withina month 
from that date the judgment-debtor would 
apply for being adjudicated an insolvent 


and would appear in Oourt when directed . 


to do so and that if he did not so apply or 
the sureties failed to produce him in Court 
on the date on which the Court directed 


him to appear then they would be respon- - 


sible for the entire decretal amount. . This 
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securizy bond was accepted by the Court .. 
and aa order was passedon 27th January 
1927, that the judgment-debtor be handed 
over tc the sureties who should produce him 


in Oourt on 28th February, 1927. On this ^ 


last mentioned date neither the sureties nor : 
the judgment-debtor appeared in Court 
and ths execution proceedings were filed in 
the absence of the.decree-holder.-Later, an . 
application was made by the decree holder 
for the arrest of thejudgment-debtor and : 
for ths realization of the security from : 
Mohindar Singh respondent. An objection 
was taken by the latter that as the decree- 
holder failed toappear in Court on 28th 
February, 1927, and the execution proceed- . 
inge, had, therefore, to be filed, he was - 
absolved from liability. 'Phisobjection has 
been accepted by the learned Judge, Small ` 
Cause Court. ba 

The decree-holder has presented this ap- . 
plication for revision: In my opinion having - 
regarc to the express terms of the.security ' 
bond the view of thelearned Judge, Small 
Cause Court, is erroneous. The sureties- 
underz;ook thatthe judgment-debtor would 
appea-in Court and that they would produce’ 
him on any date fixed by the Oourt for the 
purpose; and as the Court directed them. 
to produce the judgment-debtor in Court on - 
28th February, 1927, it was their duty to 
produze him and the liability undertaken | 


by thəm under the security bond was not - l 


contingent upon, the  decree-holder's ap- ^ 
peararce in Court. 70e 

It may incidentally be mentioned that 
the jcdgment-debtor did not apply to be 
adjudicated an insolvent. Theconsequence - 
was that the liability of the sureties matur- 
ed before the 28th February, 1927. ` 

On both these grounds I amof opinion . 
that tne sureties were liable to be called . 


upon to pay the decretal amount by virtue . ` 


of the security bond. . 

I accept this petition, set aside the order 
of the Dourt below, and remanding the case, ` 
direct the lower Court to proceed with 


the execution ofthe decree in accordance ' 


withlew. The petitioner will have his 


costs against the respondents. 


R, L. Case remanded, 
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LAHORE HIGH COURT. 
Frest Orvin APPBAL No. 1429 oF 1924, 
April 4, 1929. 

Present :—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 


ALLAH DITTA—PuaintiFF—APPELLANT . 


versus 
Musammat BHAGAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Counsel—Counsel's discretion regarding evidenc-— 
Taking advice from Court, propriety of—Evide1ce 
—Party's duty to go into witness-box. 

It is not right for a Counsel to take advice from 
the Court as to the kind or amount of eviderce 
which has to be produced in support of his cliert's 
case, and even if a Court goes out of way end 
gratuitously gives such advice, which itself would 
be an extremely improper act onits part, Courel 
ought not to be guided by such advice but mast 
exercise his own independent judgment in decidmg 
as to how to proceed in the conduct of thecase. IP. 
556, col. 2.) 

A party runsa great risk if he does not enter 
into the witness-box and give evidence in his case 
upon facts whichare directly in his knowledge nd 
San m to the matters in controversy. [p. 57, 
col. 1. 


First appeal from a decree of the Senior 
Subordinate Judge, Gujranwala, dated the 
8th March, 1921. 


Messrs. Zafrulla Khan and Basiir 
Ahmad, for the Appellant, 

Messrs Ghulam Mohy-ud-Din, Muhammad 
Akbar Khan and Pariap Singh, for the 
Respondents. 


JUDGMENT. 

Tek Chand, J.—The plaintiff Nizcm 
Din, who alleged himself to be a collate-al 
of Taj Din deceased in the fourth degree 
instituted this suit against Musammat 
. Bhagan, widow of Taj Din, and certein 
transferees from her, for possession of 3/4th 
of the land left by him, to which ae 
claimed he was entitled under the Muham- 
madan Law which governed the rule of 
succession among the parties. The deferd- 
ant denied the plaintiff's alleged `e- 
lationship with Taj Din and pleaded that 
the family was governed by custom aad 
not by Muhammadan Law. The learned 
Sanior Subordinate Judge has dismissed 
the suit holding that the plaintiff had 
failed to prove his alleged relationsHip 
with Taj Din deceased. The plaintiff 
appeals. 

It is admitted that Balmokand respcn- 
dent No. 3 died some time in 1926, but the 
application to bring his representatives 5n 
the record was not made till the 1&th 
of October, 1928. .The appeal had, there- 
fore, abated against Balmokand and 
no valid ground has been urged 
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in tha arplieation or in the affidavit 
for not making the application for 
more than 23 years, or for setting aside 
the abatemsnt. This being so, the appeal 
must be hsld to have abated against Bal- 
mokaad end be dismissed against him. 
Balmokand deceased was, however, inter- 
ested in one-half of 4 kanals of land only 
whick had >een sold by Musammat Bhagan 
to him anc Vishno Nath respondent No, 4, 
The sppeal, therefore, abates with regard 


“to Balmoksnd's own share in this land. 


It must, however, be heard and decided 
with regard to the rest of the land in 
dispute sc against the surviving res- 
pondents. 

The fire point urged by the learned . 
Counsel fcr the appellant is that the plain- 
tiff -was no; able to produce the whole of 
his oral evidence on the question of re- 
latiorship in view of the circumstances 
mentioned in the affidavit filed by Maulvi 
Abdul Haq Pleader, who had conducted 
the case on his behalf in the Court below. 
This affidzvit was sworn to on the 27th 
of May, 1£24, and is printed at page 20 
of tha papor-book. It states that “on the . 
day on which evidence relating to re- 
latiocship was being recorded, after the 
evidence zf some witnesses had been re- 
corded, tke Court intimated to me as a 
matter of advice that the evidence already 
recorded was sufficient on the question of 
relationsh:5 zand that no further evidence 
was neceseary. Thereupon I gave up the 
remaining witnesses of the plaintiff who 
were present." 4 

“I solecmly affirm that in. addition to 
witnesses whose statements were recorded 
iwo cr three other witnesses of the plaintiff 
were Dresert.” 

The afficavit was laid before the learned 
Judgss before whom the appeal came up 
fon, preliminary hearing on the. 26th of 
November, 1924, and they while admitting 
the appeal directed that a copy of the 
affidavit stould be sent to the Judge who 
decidad tis case (Sheikh Ali Muhammad 
Senior Subordinate Judge) for any remarks 
that ae mizhtlike to make, In reply to 
the affidavis the learned Senior Subordi- 
nate Judgs furnished an explanation on 
the 13th of January, 1925, which is printed 
at page 23 əf the paper-book and is to the 
following fect :— 

“I have ueen the file and find that the 
appellant closed his evidence on Ist June 
1923, and offered to produce copies of 
certa:n dezuments later on. Ido not re- 
member having givenany advice to hig 
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Counsel for closing his evidence, nor it was 
my duty todoso. I am not prepared to 
support the affidavit of Maulvi Abdul Haq, 
Vakil, to the effect that he withheld certain. 
evidence on my suggestion. Itis the look- 
out of the parties and their Counsel to 
produce any amount of evidence they wish 
in Court &nd they need no advice in this 
respect from the Court." 

It has been pointed out by Mr. Zafr- 
ullah Khan forthe appellant thst in his 
explanation the learned Senior Subordi- 
nate Judge has not definitely denied the 
allegation made in the Pleader's affidavit 
&nd that in these cireumstances the recital 
in the affidavit stands uncontradicted and 
must be accepted as correct. On the other 
hand, Maulvi Ghulam Moby-ud-Din for 
the respondents urges that the learned 
Senior Subordinate Judge was as definite 
in his denial asit was possible for any 
person to be about an incident which had 
taken place more than 18 months before, 
and that on this explanation the Pleader's 
afidavit must be held to be false. He 
also points out that on the lst June, 1923, 
both the plaintiff and his Pleader, Mr, 
Abdul Haq, made statements, closing their 
evidence. 

_After giving the matter my best con- 
sidera‘ion I am of opinion that it is not 
possible to come to & definite finding on 
the pointon the materials on the record. 
Itisa matter for regret that^ tha expla- 
nation ofthe learned Senior Subordinate 
Judge was not placed before a Bench of 
this Court as soon as it was received. lf 
further enquiry had been ordered imme- 
diately, it might have been possible to 
arrive atthe truth, But the situation has 
now changed entirely. The plaintiff has 
since died and the learned Senior Subordi- 
nate Judge has proceeded on leave pre- 
paratory to retirement. The mattar is now 
nearly six years old and the persons con- 
cerned cannot be expected to be in a 
position to say anything definite about it. 
Moreover, the affidavit is defective in so 
far as it doesnot give the names of the 
witnesses who are alleged to have been 
present in Court onthe date on which the 
evidence was closed and who, but for the 
advice alleged to have been given by the 
Subordinate Judge, would have been ex- 
amined. The deponent is not even definite 
about their number. He described it as 
“two or three.” We asked Mr. Zafrulla 
Khan ifhe was in a position to give the 
names and particulare of these «vitnesses 
even now, buthe expressed his inability 
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todoso. From the record it appears that 
only four witnesses had been summoned 
for that date out of whom three were ex- 
amined by Court and the fourth who had 
been se-ved and was not examined, is one 
Bagh Lin. Itis not known whether he 
was actually present in Oourt on the Ist 
of June 1923, norcan Counsel state if he 
is alive or dead. Mr. Zafrulla Khan has 
frankly conceded that his client's case 
will not be very much advanced by the 
examination of this witness even if he 
were alive and were examined at this 
stage. In these circumstances I am of 
opinion that no useful purpose will be 
served in pursuing the matter further and 
ordering further enquiry. 

I wish, however, to remark that even if 
the statements contained in the affidavit 
of Maulvi Abdul Haq are correct, he can- 
not be said to have acted properly in 
following the course adopted by him. It 
is not right fora Counsel to take advice 
from the Court as tothe kind or amount 
of evidence which has to be produced in 
Support of his client's case, and even if 
a Court goes out of way and gratuitously 
gives scch advice, which itself would be 
an extremely improper act on its part, 
Counsel ought not to be guided by such 
advice but must exercise his own inde- 
pendent judgment in deciding as to how 
to procead in the conduct of the case. 

On th» merits the plaintiff has no case 
on the reeord asit stands. The evidence 
consists of the testimony of three wit- 
nesses and & pedigree-table produced by 
P. W. No. 2, Ghulam Ali Shah, who claimed 
to belong to the family of Pirs of the 
parties. The evidence has been carefully 
analysed by the learned Senior Subordi 
nate Judge in his judgment and after 
examining it in detail and hearing Mr. 
Zafrulla Khan at length, I am of opin- 
ion tha; it falls short of proving the 
allegations of the plaintiff. Imam Din is no 
doubt the maternal uncle of Taj Din de- 
ceased, but the reasons given by him for 
an intimate knowledge of the relationship 
of the plaintiff with the deceased are not 
very convincing, and in the absence of 
corroborative testimony of an unimpeach- 
able character, I donot find myself able 
to accept his statement as correct. Karim 
Bakhsh is the nephew of the plaintiff and 
is unable to furnish sufficient details to 
prove the alleged relationship. Counsel 
relies principally upon the pedigree-table 
produced by Ghulam Ali Shah. We have 
had the advantage of carefully examining 
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this document and find that it appears :o 
have been written up at one time. Tae 
person who produced it has no personal 
knowledge as to when it was prepared 
and all that he is able to say is that he 
got it from his father who died four years 
ago. It appears, however, from the stat2- 
„ment of Karim Bakhsh, (P. W, No. 3), that 
the Pir of this family was one Bagh Ali 
Shah who died during the pendency of the 
suit. It is significant that the plaint-ff 
himself has not gone in the  witness-bex 
to prove the alleged relationship nor has 
any nearrelation been produced, though 
it is admitted that several are still 
alive. 

After a careful examination of the r- 
cord, I am of opinion that the learned 
Senior Subordinate Judge came to a ccr- 
rect conclusion in holding that the plain- 
tiff had failed to establish his alleg: d 
relationship with Taj. Din deceased. I 
would, therefore, dismiss the appeal wih 
costs. 

- Agha Haidar, J.—I agree. On kə- 
half of the appellant, Mr. Zafrulla Kh:n 
has stated at the bar that Nizam Dir’s 
Son whois now his legal representati-e 
is about 40 years old. This shows that 
Nizam Din must have been an older men 
than any of the witnesses who have been 
Produced on behalf of the plaintiff. TLe 
fact that Nizam Din did not appear in tLe 
witness-box isin my humble judgment a 
circumstance going very strongly against 
him, and itis time now, in view of tle 
pronouncements of the highest authori y 


‘that parties should realise the risk they: 


‘run if they do not enter into witness-bcx 
and give evidence in their cases upcn 
facts which are directly within their know- 
ledge end which relate to the matters m 
"controversy. | 
| RL, Appeal dismissed. 


— maman 


LAHORE HIGH COURT. 
Sxconp Oivin Appear No. £72 oF 1928. 
November 28, 192». 
Present:—Mr. Justice Jai Lal. 
Musammat GHULAM FATIMA— 
PLAINTIFF—A PPELLANT 
versus 
FAZAL AND ANOTHER— DEFENDANTS— 
RESPONDENTS. 


l Muhammadan Law—Marriage—Option ‘of pubery . 


Delay, effect of, 
* jn the absence of consummation of marriage or 
V. 
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acquiescence, a Muhammadan’ woman given in 
marriage by her mother before her puberty does 


not loss her -ight of repudiating the marriage by 


delay efter tke appearance of puberty. All that tlie 
law requires is that the option should be exercised 
within a. reasonable time from the knowledge of the 
wife that she has aright to exercise such an option. 

Maula Dad 7. Fateh Bibi (1) and Bismillah Begam v. 
Nur Mohammad (2), followed. 


Secend appeal from a decree of the 
District Juige, Jullundur, dated the &th 
February 1928, reversiug that of the Sub- 
ordinete Judge, Third Olass, | Nakodar. 
dated the lith August, 1927. : 

Mr. J. N. Bhandari, for the Appellant. 

Mr. Nur Muhammad, for the Respondents. 

JUDGMENT.—This is the plaintiff's 
appeal, She instituted a suit against the 
respondente praying for the cancellation 
of her marriage with defendant No. 1 on 
the follow.ng allegations:—that she was 
married to defendant No. 1 by her half 
brother during her minority; that on at- 
taining ma ority she exercised her option ' 
ofrepudiatron and consequently that the 
marriege became void. The District Judge 
on appeal has found that the appellant was 
married to the respondent, Fazal, by her 


“half brother with the consent of her mother, 


it may, therefore, be assumed that the mar- 


‘Tiage was contracted by the mother. It 


has also been found that she was a minor 
when ihe marriage was contracted and that 
she wes seventeen years of ageat the time of 
the suit anc her husband was between fif- 
teen aad sixteen years. It has further been 
found that on one or two occasions she 
went to her husband’s house and lived 
there but that no ccnsumimation of. mar- 
riage had taken place. It appears that 


‘she hes contracted illicit intimacy with 


another person and as a result has given 
birth to a child, in_fact, she alleges that 
she has coatracied a marriage with this 
other person. Her suit, however, has been 
dismissed by the learned District Judge 
on the ground that she did not exercise her 
option of pc berty soon after attaining.age 
of majority but waited for a few years. 

lt was held by & Division Bench of this 
Court in Mcula Dad v. Fateh Bibi (1): that 
in the absence of consummation of mar- 
riage or aequieseence, a Muhammadan 
womar, given in marriageby her mother 
before her puberty, does not lore her right 
of reptdiating the marriage by. delay after 
the appearance of puberty. It was remarked 
that it was the knowledge of the woman 
of her right that was the guiding factor. 
The learned Judges stated that noauthority - 

Q 9€ Ind, Cas, 1009;-A, I, R, 1926 Lah, 545; 27 P, 
L R, 377, 
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was ciled before them in ‘support of the “When an exeoutor dies, the executorship is. nof ` 


transmitted to his executor but is wholly determined, Eae 


' eonténtion, that, in the absence of consum- 7 : 
: H à : — [p. 559, vol. 1. 
mation or acquiescence, a wife loses her “De Souza v. Secretary of State (2) and Ramanatham: 
right of exercising her option by delay Chetty v. Ragammal (3), followed. : 
after the appearance of her puberty. They First appeal from an order of the Senior 
‘appear, therefore, to have been inclined Subordinate Judge, Simla, dated the 8th 
. “not to accept the contention. -- December, 1926, - 7 
~ - In Bismillah Begam v. Nur Mohammad Mr: Jagan Nath Aggarwal, for the Ap 
-(2) it was held that the option cf.repudia- pellant. a4 : dcs 
tion to be effective need not be.exercised Mesers. Kishan Dayal and Mohammad 
- immediately after the age of puberty but Amin Khan, for the Respondents. 
- within à reasonable time from the know- . JUDGMENT.—The Alliance Bank of 
- ledge of the wife that she has a right to ex- Simla obtained a mortgage decree against 
eréise stich an option. This view of the Alla- one Mr. Hodgkins in 1922. In execution 
habad High Court is supported by Mulla of this decree the Central Hotel, Simla, . 
in his principles of Muhammadan Law, was auctioned on the 21st October, 1926, ~ 
- , para, 210." . by Mr. Nathu Ram,an Advocate of this . 
. It has not been shown that the plaintiff Court, acting as Oourt-auctioneer. On the 


knew.of her right much before she exer- 20th November, 1926, Mr. Hodgkins, put: ` 


cised it, and that, therefore, there has been in objections to the auction and in these 
an unreasonable delay in exercising the proceedings Mr. Nathu Ram represented . 
. option of puberty. It is further not shown by the auction-purchaser. On the 8th Decem- 
any reliable evidence that it was after her ber, 1926, the objections. were dismissed 
- attaining puberty that the plaintiff resided by ths Subordinate Judge, First €lass, 
in her husband's house. Under these Simla, and the sale confirmed. Mr. Hodg- 
circumstances it must be held thatshe has kins appealed to this Court, impleading 
not acquiesced in her marriage with de- the Alliance Bank of Simla and the auction- 
fendant No. land that the option of repu- purchaser, one Mr. Jones, who was stated 
diation was not exercised after unreason- in the memorandumof appeal to be re- 
able delay. That being so, her marriage presented by Mr. Nathu Ram. Notice was - 


with defendant No.1 became void on her issued to Mr. Nathu Ram as representa- p 


- validly exercising her option af puberty. tive of the __auction-purchaser and he 
I accept this appeal, set aside the decree accepted service on his behalf. On the 
of the District Judge and decree the plain- 10th August, 1927, Mr. Hodgkins‘ died, . 
tiff's suit: in the peculiar circumstances leaving a Will by which he made his wife 
of this case I leave the parties to bear their sole legatee and appointed her executor 
own costs. E of the Will On the 20th September, . 
` R. L. . Appeal allowed. 1927, she also died without taking out 
(2) 63 Ind. Cas. 702; 44 A. 61; 19 A. L, J.845;3U.P, Probate of her husband's Will. On the 
L. R. (A) 180; A. I. R. 1922 AIL 155. . ?nd November, 1927, an application was ` 
i - s ; made in this Court by Mr. Nathu Ram 
under O. XXII, rr. 3 and 11, Qivil Pro- 

cedure Code, to be made the representa» 

a - tive of the deceased Mr. Hodgkins for 
i : ` the purpose of prosecuting the appeal on 
LAHORE HIGH COURT. _ the ground that Mrs. Hodgkins had left 





First O1vit ArPEAL No. 3015 or 1926. a Will in which she had appointed Mr. 

. January 8, 1929, .  Nathu Ram her executor. The appeal has 

- Present: —Mr. Justice Zafar Aliand ` been referred to a Division Bench by & 
Mr. Justice Addison. _ Judge in Ohambers. oe 

. NATHU RAM Lza4r REPRESENTATIVE 16 was contended on behalfof the re- 

' oF E. M. HODGKINS, (pgcaasep) spondents that Mr. Nathu Ram had no 

' JUDGMENT- DEBTOR—ÅPPELLANT authority or power to apply to be put on 

versus ° AE the record as representative `of the 

Tre ALLIANCE BANK or SIMLÁ, deceased Mr. Hodgkins. This is undoubt- 

LIMITED, IN LIQUIDATION, TRRGUGE MIR edly correct. Mr Nathu Ram has sworn 

MOHAMMAD KHAN—Dksores. HoLDER an affidavit to the effect that Mrs. Hodgkins 

AND ANOTRER— RESPONDENTS. left a valid Will wherein he was appointed 


i ` Will—Executor dying without proving Will execuior of her estate and that he had 
Eaeoutor’s executor, rights of. obtained Probate of that Will in the Oourt 
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of the Senior Subordinate Judge, Simb. 
He did not putin a copy of the Probase 
of the Will so that it is not apparent 
whether he has only obtained an order for 
Probate or has actually taken it out. tn 
any case a copy of Mrs. Hodgkin's Wil 
has been placed upon the record by hin. 
Itis not a Will of her whole estate brt 
only a Will as to certain immoveable pro- 
perty left by her in Canada. This was not 
disputed before us. We do not understard 


how in these circumstances the Subordi- 


nate Judge First Class, Simla, his 
granted Probate to Mr. Nathu Ram. En 
any case Mr. Nathu Ram's affidavit is not 
correct when he states that he was appoins- 
ed executor of her estate She has died 
intestate in respect the whole of her esta e 
except the real property in Oanada., This 
also was not disputed before us. It -is 
scarcely necessary here to refer to s. 39 of 
the Indian Succession Act which is to tle 
effect that “a person is deemed to d.e 
intestate in respect of all property of which 
he has not made a/testamentary dispositicn 
which is capable of taking effect." Mr. NatFu 
Ram, therefore,is in no respect a repre- 
sentative of Mrs. Hodgkinsas regards hər 
property in India, so that he cannot be a 
representative of Mr. Hodgkins. 

The above remarks are sufficient to decide 
this appeal, but we might also point out that 
in India under the present Indian Succe- 
sion Act and the Act that preeeded it the 
executor of an executor is not the derivati-e 
executor of the original testator. As hed 
in Desputty Singh v. Desputty Singh (1) 
the Indian Succession Act alone can he 
looked to by the Courts in this country n 
all cases of testamentary and intestace 
succession. - As far back as 1874 it was 
laid down in De Souza v. Secretary of State 
(2) that the executor is not a derivati-e 
executor of the original testator. The 
same view was taken by the Madras High 
Gourt in Ramanatham Chetty v. Ragammal 
(3. Even under the English Law if tre 
first executor should die, without havirg 
proved the Will, the executorship is mt 
transmissible to his executor, but is 
wholly determined, and an administrabr 
cum testamento annexo must be appointed, 
(see Williamson Executors, llth Editicn, 
Vol. I at page 175), Even, therefore, if 
Mr. Nathu Ram had been the executor 
as regards Mrs. Hodgkins’ Indian estate, 3e 
had no locus standi to make the application 

(1) 2 C. 208; 25 W. R. 489; 1 Ind. Jur. 515. 

(2) 12 B. L. R. 423. A 

(3) 27 Ind. Cas. 849, 
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he dic befo-ethis Court to the effect that 
he should be placed on the record as 
the legal re»resentativeof Mr. Hodgkins. 
As Mr. Hodgkins died on the 10th 
Augusi, 1927,and up to date no proper 
person has applied to be brought on the 
record of tke appeal in his place, it follows 
that the apneal has automatically abated 
and we cirect that it be struck off the 
recorc of pending appeals. Mr.Nathu Ram 
will pzy the costs of the two respondents 
before the zudge in Chambers and before 
us, : 
R. L Order accordingly. 


M 


LAEORE HIGH COURT. 
Szgocup C:vyiu APPEAL No. 2330 or 1924, 
February 8, 1929. 
Present:—Sir Shadi Lal, Kr., Ohief 
Just-«e and Mr. Justice Skemp. 
BALKISHAN-DEFENDANT— 

APPELLINT i 
versus 
SOHAN SINGH— PLAINTIFF AND 
LA-HA RAM--DEFENDANT— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 15, 16—Reference to arbitration by only some 
of parner erah in conformity with award—Ap- 
peal. ^ 

No appeal is from a decree passed in accordance 
with ar awarl even on the ground that the sub- 
missior to arbitration was invalid owing to want of 
concurrence cf all the parties. 

Gura- ditta ^. Pokhar Ram (1), Lutawan v. Lachiya 
(2, Heri SLonkar v. Ram Pyari (3), Nidamurthi 
Krishnamurta; v. Gargiparthi Ganapathilingam (4) 
and Maiomec Valli Asmalv. Valli Asmal (5), fol- 
lowed. i 

Kanka La: v. Narain Singh (6), Dwarka Nath Roy 
v. Fanindra Nath Roy (T) and Fanindra Nath Roy v. 
Dwarkc. Nath Roy (8), dissented from. 

An avard2an be impeached not only on account 
of irregalarities in the procedure of the arbitrators 
but alscon tte ground that it has been made by 
persone wholad not been properly appointed to act 
as arbiicators. . 

Seccnd appeal from a decree of the 
District Jcdge, Rawalpindi, dated the 
20th May, 1924, modifying that of the 
Junior Subordinate Judge, Rawalpindi, 
dated the lGth December, 1923. 

Mr. Shamair Chand, for the 
lant. EN : 

Lala Moz! Chand, R. 8., for the Raspond- 
ents, 


Appel- 


JUDGMENT. 

Shadi Lal, C, J.—This appeal arises 
out of an ection brought by the plaintiff 
Sohar Singh for rendition of accounts 
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against the defendants, Ladha Ram and 
Balkishen. It appears that the defendants 
did not appear in the Oourtthough duly 
served, with theresult that the trial Judge 
took ex parte proceedings, and passed in 
March, 1921, a preliminary decree against 
both the defendants. Thereafter, Ladha 
Ram appeared in answer to the summons 
issued by the Oourt; and both he and 
the plaintiff made several infructuous 
attempts to have the dispute decided by 
arbitration. 

On the 27th April, 1923, the plaintiff and 
Ladha Ram again referred their dispute 
to two arbitrators, who made their award 
onthe 17th August, 1923. Against this 
award Ladha Ram alone filed various 
objections, one of which was to the effect 
that the reference was invalid because it 
had been made without the concurrence 
of Balkishan. The learned District Judge 
has rejected the application to set aside 
the award and has pronounced judgment in 
accordance with the award. 

Against the decree, which followed upon 
the judgment, Balkishan has preferred this 
appeal,and a preliminary objection has 
been taken on behalf of the respondent 
that no appeal lies. Now, para. 16, sub- 
para. (2) of the Second Schedule to the 
Civil Procedure Code provides that no 
appeal shall lie from a decree based on 
an award exceptin so far as the decree 
is in excess of, or not in accordance with, 
the award. Itis clear that the decree of 
the District Judge is entirely in conformity 
with the award, and the preliminary objec- 
tion is prima facie valid. It is, however, 
contended on behalf ofthe appellant that, 
where there isno valid agreement to form 
the basisof a reference, there can be no 
valid award, upon which a decree can be 
based in accordance with para. 16; and 
that an appeal liesfrom a decree based 
upon an invalid award. A perusal of 
para, 15 of the Schedule, however, shows 
that an award can be im, 2ached, not only 
on the ground of the impfopristy of the 
proceedings of the arbitrators, but also on 
the ground that it was otherwiss invalid. 
This change has been introduced by the 
insertion of the words “or being otherwise 
invalid" in cl. (1), sub-cl. (c) of that para- 
graph and inthis respect the Oivil Pro- 
cedure Code of 1908 makes a departure 
from the corresponding section (s. 521) 
of the Code of 1882. The award canbe 
impeached not only on account of irre- 
gularities inthe procedure of the arbitra- 
tors, but also because it was made by 
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persona who had not been properly ap- 
pointed to act as arbitrators. This amend- 
ment of the Code indicates that the Legis- 
lature intended that objections to the 
validity of the award should be decided 
by theCourt which made the reference, and 
that, if the objections have not been made 
or hava been overruled and a decree 
has been given in accordance with thé 
award,that decree should not be open to 
appeal. 

The question whether an appeal lies from 
a decres in accordance with the award on 
the ground that all the parties to the suit 
had nct joined in making the reference 
has been answered in the negative bya 
Divisim Benchof this Court in Guran- 
ditta v. Pokhar Ram (1). The same view has 
been adopted by the Allahabad High 
Oourt in Lutawan v. Lachiya (2) and Hart 
Shankcr v. Ram Pyari (3) by the Madras 
High Court in Nidamurthi Krishna- 
murthy v. Gargipathi Ganapathilingam (4) 
and by the Bombay High Oourt in 
Mahomed Valli Asmal v. Valli Asmal (5). 
Mr. Shamair Chand on behalf ofthe ap- 
pellant invites our attention to a casual 
observation in Kanhia Lal v. NarainSingh 
(6) but that observation was obviously an 
obiter cictum because, as admitted by the 
learnec Counsel, no appeal was filed in that 
case and the matter came up before the 
Ohief Court on an application fer revision. 
It is true that the Oaleutta High Oourt 
has taken the opposite view in Dwarka Nath 
Roy v. Fanindra Nath Roy (7) which was 
affirmei on appeal in Fanindra Nath Roy 
v. Dwarka Nath Roy (8) but neither of 
the judgments contains any discussion cn 
toe subject. 

The consensus of judizial opinion is 
clearly in favour of the rule that no appeal 
lies fromadecree in accordance wita the 
award sven on the ground that the sub- 
mission was invalid owing to want of 
concurrence of all the parties. I would 
accord:ng'y uphold the preliminary objec- 
tion and dizmiss the appeal with costs. 

Skemp, J.—I agree. 

R. L. Appeal dismissed. 

(1) 104 Ind. Cas. 202; A. I. R. 1927 Lah. 362; 9 Lah, 
L. J. 56% 29 P.L. R 217; 8 Lah 693, 

(2) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 

(3) 74 Ind. Cas. 834; 45 A. 441; 21 A. L. J. 326; A. 
I. R. 1923 All. 502. 

(4) 25 Ind. Cas. 583; (1914) M, W. N. 865. 

(5) 79 Ind. Cas.723; 26 Bom. L. R. 171; A.L R. 
1924 Bon. 324. < 
1902 3lInd. Cas. 700; 28 P, R. 1916; 11 P.W., R, 

7) 40 Ind. Cas, 262. 

ta) 25 0. W. N. 832.! 


1161. C. 1929 


.MADRAS HIGH COURT. 
ORDINARY ORIGINAL Olvin JURISbIGTIOG 
, Orvie Suite Nos. 574 or 1925; 424 or 1926, 
624 or 1925, 123 or 1925, 390 or 1926, 
409 or 1926, 384 or 1926, 248 or 1926 
383 oF 1926, 372 or 1926, 203 or 1927, 
168 ox 1926, 412 or 1926, 169 or 
1926, 170 or 1926; 94 or 1927 

~ AND 89 or 1928. 
: August 8, 1928, 
Present :—Justice Sir Kumaraswami 
Sastriar, KT. 

. IN C. S. No. 574 or 1925. 
PANDARASANNADHI or TIRUVADA- 
MARUDUR—PLAINTIFF 

versus . 
Sır T. SADASIVA IYER AND OTHERS— 
S A - DEFENDANTS. 
In O. 8. No. 424 or 1926. 


PARABHAKARAN THAMPAN AND OTHERS 


—PLAINTIFES 
versus ` 
HINDU RELIGIOUS ENDOWMENTS 
BOARD-—DEFENDANT. " 

Government of India Acts, 1915 (5&6, Geo. V,c. 
61) and 1919 (9 & 10, Geo. V, c. 101), s. 80A G)— 
Legislature—Local Legislature, powers of, to a-*ect 
Act of Parliament—Jurisdiction to validate acts 
done undér prior invalid Act—Madras Hindu 
Religious Endowments Act (I of 1925)—Madras Hindu 
Religious Endowments Act (II of 1927), ss. 7, 9 (12 , 8h 
—Section 7 whether ultra vires of Madras Legislazure, 
—Question as to whether Endowment: is publ.c— 

. Endowment Board, power of, to determine such ques~ion 
—No temple in existence as actual place of worshtp— 
Board, jurisdiction of, over endowments. 

The Legislatures in India, Imperial as well as Local 
are Subordinate Legislatures which’ have powers ex- 
pressly limited by the Act of the Imperial Parliament 
which created them, and can do nothing beyond the 
limits which circumscribe these powers. ‘But, wren 
acting within these limits, they are not in any sense 
agents or delegates of the Imperial Parliament 2ut 
have and were intended to have, plenary powers of 
legislation, as large, and of the same nature, a8 
those of Parliament itself. [p. 562, eol, 2.] 

Empress v. Burah (1), followed, 

The Local Legislature at Madras can validate : cts 
done under a former enactment which, owing to its 
not complying with certain’ requirements of ihe 
"Government of India Act, is invalid. [ibid.] 

The mere fact that there was a prior ineffectual 
attempt to legislate would not take away from ihe 
Local Legislature the power to. pass a subseqt=nt 
enactment relating to the same subject-matter nd 
to validate acts done or bodies constituted under she 
prior enactment even though the invalidity apse 
on account of non-compliance with the provisions of 
an Act of Parliament. [p. 563, col. 1.] 

Colonial Sugar Refining Co. Ltd. v. Irving (3) md 
Trustees of the Ottawa Roman Catholic Separate 
Schools v. Quebec Bank (2), : 

The Madras Legislature enacted Madras Religi»us 

' Endowments Act I of 1925, inter alia, providing for 
the constitution of a Religious Endowments Bo.rd 
for the supervision of the Endowments in the Ere- 

.  sidency. The validity of the Act was attacked on 

! ae ae that.in the passing of it; several provisicns 
q 
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Parliament” were violated and the Madras Legislature 
thereupon sabstantially re-enacted the same Act. Sec- 
tion 7 of thenew Act provided that“allactions taken and 
things done under Act I of 1925 including the con- 
stitution of the Board shall be deemed to have been 
validly don” No notification was made constituting 
any Board g:resh, the Endowments Board constituted. 
under Act I of 1925 continuing to function. The 
validity of s 7 of the Act was attacked on the ground 
that it violated an Act of Parliament and was, there- 
fore, invalic under s. 80 A (4) of the Government of 
India Aet: < : : . 

Held,(1)'fhat all that s. 7 did was to validate 


`~ certain acta done under the invalid Act and this was 


within the competence ofthe Local Legislature. By 
the said section, there was no evasion of the law or 
any indirect getting over of the provisions of the 
Government of India Act; [p. 564, col. 1.) . ! 

(2) that if s. 7 was valid, a fresh notification 
constituting a Religious Endowments Board under 
the naw Act was not necessary as the notification 
already issa3d would be valid, since s. 24 of tha 
Shite Olaases Act applied to sucha case. [p. 564, 
col. 2. Š 

Section 2cf the Madras Religious Endowments Act (IE 
of 1927) beirg general and applying to all Hindu 
publie religous endowments except such as are 
excluded by the provisions of the Act, where a 
question arses between a Matathipathi or. Dharma- 
kartha on oae side and the Religious Endowments 
Board on tke other as to whether the endowment is 
one to which the Act applies and over which the 
Endowment Board has jurisdiction, s. 84 gives the 
Board power to determine that question subject to 
the right o? the trustee under cl. 2 to apply to tho 
Court to modify or set aside the decision of the 
Board. [p. 565, col. 1.] 

Where, however, there is no temple in existence aa 
a plaee of publie worship when the Act came into 
force, s. 84 annot give any power to the Board to 
call upon tke trustees to account for the endowed 
properties o> direct them to rebuild the temple or 
to apply the income in a particular manner.- [ibid.] 

Section 9, 21. (12) ofthe Actclearly contemplates for 
the application of the Act, a temple in actual existence 
as a place cf publie worship. [ibid.] : 

Where, w2en the Act came into force, all that 
remained were the remnants of a temple which fell 
into rnins or was demolished several years ago, the 
fact that there were some properties attached the 
income of waich should be devoted to the temple 
would not give the Board jurisdiction either to direct 
the restoration of the temple or to invoke the doc- 
Arine cf cy-rres for the purpose of dealing with the 
income. [p. 565, col, 2.] A 
tL E E » , z g 

Messrs. T! Rangachariar, V. Radha- 
krishnayya, V.N. Venkata Varadachari, and 
R. Gopalachari, for the Plaintiff in O. 8. No. 
874 of 1925. 

Mr. T. Rangachariar, for the Petitioner in 
C. 8. No. 224 of 1925. ; 

Messrs. T, R. Venkatrama Sastriar and 


`P. Venkat-ymana Rao, tor the Defendant in 
_all suits. CH Aw nee 

Messrs. T. R. Ramachandra Iyer,and K. 
Narasimha Iyar, for the Plaintiff in C. S, 
No. 624 of 1925. - ; A ES 

JODGMENT.—These are suits filed 
-by the respective. plaintifs- against the ` 
Board of Jomuisiioners for Hindu Relis 
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-gious Endowments, Madras, for a declara- 
tion that Madras Act I of 1925 is not valid 
and that the defendants have no right to 
act as a legally constituted Board and not 
entitled ‘to exercise all or any of the powers 
conferred on the Board of Commissioners 
under the said Act, for an injunction re- 
straining them fromexercising all or any 
-of the powers under the Act against the 
plaintiffs and for other reliefs. : 

In some suits there is an alternative pra- 
yer.that even if the Act is valid, it does 
not apply to the institutions referred to in 
-those plaints. E 

The grounds on which Madras Act I of 
:1925 is said to be invalid are set out in the 
plaints. 

After the institution of theso suits, Mad- 
‘ras Act 11 of 1927 was passed. This Act 
by 8. 6 -repealed the Hindu Religious 
, Endowments Act Iof 1925 and by s. 7 
validated certain acts done under that 
Act, j 

‘Section 7 runs as follows :—“(i) All 
action taken and all things done including 
the constitution of the Board of Commis- 
sioners for Hindu Religious Endow- 
ments, the notifications issued and orders 
made under and in pursuance of the said 
Act shall be deemed to have been validly 
taken, done, issued or made. 

(ii) All proceedings taken under the said 
Act may be continued under this Act in 
-80 far as they are not inconsistent with the 
provisions of this Act. 

“(iti) Any remedy by way of application, 
suit or appeal which is provided by this 
Act shall be available in respect of pro- 
: eeedings under the said Act pending at 

ihe time of the commencement of this Act 
aBifthe proceedings in respect of which 
the remedy i8 sought had been instituted 
under this Act.” 

it is contended for the plaintiffs that s. 7 
of Madras Act II of 1927 is ultra vires 
as Madras Act I of 1925 was invalid as 
it did not comply with the provisions of the 

. Government of India Aet. 

Another contention which arises in Suit 
No. 424 of 1926 is that s. 840f Act IL of 
1927 does not give the Religious Endow- 
ment Board jurisdiction where the public 
nature of the temple is disputed or where 
there is no temple within, the definition 
of the word ‘temple’ in s. 9 (12). 

It is also contended that evenifs. 7 is 
valid, the Religious Endowment Board is 
not properly constituted as there has been 
no notification issued by the Government 
as required by s. 10, 
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By eonsent of parties these questions © 
were treated as preliminary issues. 

. Itis argued by Mr, Rangachari for the 
plaintiffs.that Madras Act I of 1925 is 
not a valid Aetas it was not passed in 
accordarce with the provisions of the Gov- 
ernment of India Act of 1919 and that it 
was not competent for the Local Legislature 
to validate the act or acts done under that 
Act by any subsequent enactment as ib 
virtually be doing indirectly what the 
law proaibits to be done directly. For the 
purpose of this argument, Ishall assume 
that Madras ActI of 1923 was invalid and 
it is, therefore, not necessary for me to 
discuss the various reasons given in the 
plaints.end the question is where an Act ofa 
Subordiaate Legislature is invalid owing to 
the non-compliance of certain conditions re- 
quired ky an Act of Parliament which con- 
stitutes the Subordinate Legislature whe- 
ther the passing of a fresh enactment which 
complies with the requirements of the 
Imperial Act and which is validly passed 
and which validates acts done or Boards 
appointad under the provisions of the Act 
would ke ultra vires of the Legislature and 
invalid. : . 

There can be little doubt that a Subordi- 
nate Lezislature constituted by an lmpe-. 
rial Act of Parliamént is, so far as matters 
within its competence are concerned, sup- 


reme. Ineed only refer to the following 


observations of their Lordships of the 
Privy Council in Empress v. Burah (1): 
“The indian Legislature has powers ex- 
pressly limited by the Act of the Imperial 
Parliament which created it, and it can, of 
course, do nothing beyond the limits which 
circumscribe these powers. But, when 
acting within these. limits, it is not in any 
sense an agent or delegate of the Imperial 
Parliament, but has, and was intended to 
have, plenary powers of legislation, as 
large, end of the same nature, as those of 
Parliament itself.” ; d 
So far as legislation regarding Reli- 
gious Endowments is concerned, it clearly 
falls within the powers of the Madras Legis- 
lature and it is not disputed that Madras 
Act II of 1927 has been validly passed. 
Sectior 7 is the only section to which ob- 
jection is taken. i 
- The only question is whether the Legis- 
lature can validate acts done under a for- 
mer enactment which owing to its not com- 


plying with certain requirements of the 


Goverrment of India Act is invalid. 
(1) 4 C. 172 at p. 180; 30, L. R, 197; 5 I, A, 178) 


. 8 Bar, P. O. J, 834 (P. O). 
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out any legislative authority by the Local 


Government and was for that reason in-. 


competent to exercise its functions, any 


subsequent legislation can validate the 


constitution of the Board as from the date 
of its constitution by the Government. It 
is also clear that the subjects-dealt with by 
Act II of 1927 are subjects which the Local 
Legislature is competent to deal witk. I 
do not think the mere fact that there was 
a prior ineffectual attempt to legiclate 
would take away from the Legislature the 
power to pass a subsequent enactment re- 
lating to the same subject-matter anc to 
validate acts done or bodies constituted 
under the prior enactment, 

In Trustees of the Ottawa Roman Cattolic 
Separate Schools v. Quebec Bank (2) the 
Legislature of Ontario purported toauthcrise 
the appointment of Commissioners to -ake 
over the management of certain Roman 
Oatholic Schools, Commissioners were 
appointed and they carried out their dtties 
and for the purposes of the schools Grew 
and expended money standing to the cdit 
of the trustees of the Roman Oatkelic 
Schools. Then the Statute 5, Geo. 5, O 45 
under which they acted was declared by 
the Privy Council to. be invalid. Th=re- 
upon the Legislature of Ontario passed 7 
Go. 5 O. 60.declaring that the expendi.ure 
incurred by the Commissioners under the 
invalid legislation must be deemed to Fave 
been made for at the request of the truszees 
for the Roman Catholic Schools. The ques- 
tion was raised asto the validity of 7 Geo, 
5, O. 60 and it was held by their Lordships 
of the Privy Council that the Act was not 
invalid. Lord Dunedin observed as follows:— 
“The claim againstthe Quebeck Bank wculd 
be obviously good at common law. The 

-- Bank wasthe debtorof the appellants, ard it 


: would be no defence to say that they aad 


paid the money to a Commission wkose 
authority was based on an Act of the 
Provincial Legislature which had Lesen 
declared to be ultra vires. The real defence 
to the action lies in the later Starute 
quoted above. It is equally clear that “his 
Statute by its terms provides a comp.ete 
defence. The only real question is, thare- 
fore, whether that Statute alse is ultra vires, 
It can only so be heldif it contravenes 
the exception to s. 93, sub-s. 1 of the British 
North America Act, or in other words Tib 
prejudicially affects a right. or privilege. of 


(1920) A. C. 230; 89 L. J. P, O. 9; 122 L T, 


d 
211; 36-T, L, R, 23, 
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It is not disputed that if the Relig-ous . 
Endowments Board was constituted with- 


the eppelants. For-indubitably in other: 
respacts it is a measure dealing with ' 
civil rigtts and as such within the domain 
of the Prcvincial Legislature." After point- 
ing out saat the Act does not offend against : 
s. 98, suk-s. 1, their Lordships of the Privy 
Council hald that the Statute 7, Geo. 5, O. 60 . 
was nottrg vires. . 

Ir the present case it cannot be.said that 
Act lI of 1927 offends against any of the. 
provisiors of the Governmentof India -Act . 
or legislates on matters not within the 
competenze of the Local Legislature. It is: 
difficult 3) see why the observations of their . 

. Lordships of the Privy Oouncil would not 
apply equally to the facts of the present 
-Case à 

Celonial Sugar, Refining Co. Ltd. v. Irving 
(3) is alec a case in point, In that case: 
certain dities on sugar were levied under 
an arronsous impression that the fact that 
the Minister had moved a resolution for 
the levy of such duties was & valid ground 
for she imposition. An Act was subse- 
queatly passed which authorised the levy. 
of the ziutyas from the dateon which’ 
they were begun to be levied. It washeld 
by taeir Lordships of the Privy Council. 
that the Act was within the competence. 
of she Local Legislature and validated: 
the previous levy. Their Lordships ob-. 
served: ‘Between October 8, 1901, 
July 26, 1902, the respondent demanded. 
from the appellants, in respect of 6700 tons 
of sugar produced in Queensland, sums: 
amounting in the aggregate to £ 20,100 as 
dutr imposed on manufaetured sugar,in 
acccrdanze with the resolution. The ap-. 
pellants disputed their liability and deposit- 
ed the zmounít in accordance with sta- 
tutory provisions for that purpose. It is 
unnseesszry now to discuss whether the 
payment of the duty could have been 
enfcced before the passing of the Excise. 
Tariff, 1€02, and it is not now disputed that 
the appellants are liable forthe duty if 
the Act imposing the duty as from ' 
Octcber 3, 1901 was within the powers 
of the -arliament." This case is clear 
authority for the view that acts done 
without authority and which, therefore, 
would beinvalid can be validated by sub- 
sequent legislation if the legislation is 
within tha ambit of the powers of the 
Legislature. ° 

This is not a case where an enactment 
which is invalid in law as not complying. 
with certain provisions of the Government 

(3) (1966 A. O. 380; 75 L.-J. P. O, 54; 94 L, T, 
387; 23 T, L R, 405, - ; : 


and : 
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of India Act has been declared: to be valid. 


' On the contrary that enactment is expressly. 
.repealed and all that s. 7 does is to validate 


acts done under that enactment. As I 


-- pointed out before the legislation was on 


matters. within the. competence of the 
Madras Legislature and if no previous Act 
had been passed and the Board constituted 
without legislative sanction was invalid 
for want oflegislative sanction, there was 
nothing to prevent the Legislature from 
passing an Act validating the constitution 
of the Board as from the date when itcame 
into existence. All that s. 7 does is to 
validate certain acts done and this I think 
is within the competence of the Legislature. 
To hold otherwise would mean that where 
a previous legislation has been infructuous 
owing tothe non-compliance with certain 
requirements imposed by the Government 
of -India Act the Legislature would have 
no -power by a. subsequent enactment to 
validate acts done bona fide under the 


^, previous enactment or even to legislate on 


s 


the same matter. No authority has been 


‘cited by Mr. Rangachari for this broad pro- 


position. He has referred to Brooms Legal 


Maxims, page 375. Itis no doubt a general 


maxim that you cannot do indirectly what 
the law prohibits to be done directly. But 
1 do not see how by enacting s.7 of Act II 
of 1927 there has been any evasion of the 
law or any indirect getting over the 
provisions of the Government of India. 
Act, i 

It is also argued thatas the previous Act 
was: invalid, it is only the Imperial Parlia- 
ment that could validate acts done under 
it and reference was made to Keith’s 
Responsible Government in the Dominions, 
Vol. III, page 1325. Ido not see anything 
in the passage referred to in Keith’s book 
which states that it is only the lmperial 
Parliament that can validate acts done in 
pursuance of an enactment of a Subordinate 
Legislature which is invalid. The. fact 
‘that the Imperial Parliament passed Acts 
to validate certain enactments of Colonial 
Legislatures which were invalid cannct 
prevent the validation of acts done in 


` pursuance of invalid Acts passed by the 


Subordinate Législature assuming that the 


acts which it validates are acts which could 
be legislated upon by it.  . 

-Iam of opinion thats.7 of the Madras 
Act 11 of 1927 was validly enacted by the 
Local Legislature. 

As regards the argument that there is no 
valid Board constituted owing to. want of 
notification under s, 10,1 think that a, 24 
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of the General Olauses- Act applies to the 
present case. Ifs.7 is valid, afresh notifi- 
cation-is not necessary as the notification 
already sued would be valid. The mere 
fact thats. 10 states that the Local Govern- 
ment may by notification direct the constitu- 
tion ofa Board does not make it obligatory 
on the Government to do so where there is 
a prior valid notification. All that s. 10 
doesis to enable Government to issuea fresh 
notificaticn after cancelling the old one. 

The next question is as regards s. 84. 
Section & runsas follows: "(1) If any 
dispute £rises as to whether a math or 
temple is one to which this Act applies 
or as to whether a temple is an 
excepted temple, such dispute shall be 
decided by the Board. r 
““(2) A ‘trustee affected by a decision 
under sub-s. (1) may within one year 
apply to she Court to modify or set aside 
such dec:sion but, subject to the result of 
such application, the order of the Board 


shall be final.” 


l am cf opinion that it is within the 
competenze of the Board to determine 
whether 2 math or temple is a publie 
institutioa where the trustee or Mata- 
thipathi alleges that it is a private 
endowmeat or temple not falling within 
the Act. AP 

Section 2 of the Act is general. It says 
that the Act extends to the whole of the 
Presidency of Madras except the Presi- 
dency Town and applies, save as herein- 
after provided, to all Hindu publie religious 
endowments. è : 
- Section 3, el. (a) gives the Local Govern- 


. ment power after consulting the Board, 


to exempt any such endowment from the 
operation of all or any ofthe provisions 
of the Acs, or vary, alter or cancel such 
exemption, 

Sectior 4 enacts that nothing in this 
Act shal! apply to any ‘math or temple 
whose arerage annual gross income in- 
cluding _ncome from endowments con- 
nected tierewith for a period of five years 
immedia:ely preceding the commencement. 
of this act was less than Rs, 500 in the 
case of maths and Rs, 250 in the case of 
temples. But even in such cases the 
Local Government has power to issue a 
notification declaring that all or any of the 
provisions of the Act shall apply to such 
math or temple. A 

Section 9, cl. (7) defines math as an in- 
stitution for the promotion of the Hindu 
religion -presided over by a person whose 
duty is co engage himself in spiritual: 
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service or who exercises or claims to 
exercise spiritual headship over a body 
of disciples and succession to whose office 
devolves in accordance with the directions 
of the founder of the institution or is 
regulated by usage; and includes places 
of religious worship other than a temple 
or places of religious instruction which 
„are appurtenant to such institution, 

Temple is defined as meaning a place 
by ‘whatever designation known, used as 
a place of public religious worship and 
dedicated to or for the benefit of, or 
used as of right by, the Hindu com- 
munity, or any section thereof, as a plece of 
religious worship. 

Section 2 being general and applying 
to all Hindu publie religious endowments 
except sueh as are exeluded by the pro- 
visions of the Aet, it seems to me to be 
clear that where a question arises between 
Matathipathi or Dharmakartha on one 
side and the Board on the other zs to 
whether the Religious Endowment Board 
has jurisdiction, s. 84 gives the Board 
power to determine that question subject 
to the right of the -trustee under cl. 2 
io apply to the Court to modify or set 
aside the decision of the Board. 

Itis contended by Mr. Rangachari that 
before the Board ean assume jurisdiction, 
the institution or temple must be one 
which does not fall within the exception 
stated above and that where that qués- 
tion itself is in dispute, the Board would 
have no authority to act under the Act 
and must file a suit as otherwise the Board 
would really be adjudicating on a matter 
in which it is a party. 

Section 84 is general and says that if 
any dispute arises as to whether a math 
or temple is one to which the Act applies 
or as to whether a temple is an excepted 
temple, it is the Board that shall settle the 
dispute. . 

Section 84 does not make any exception 
as to the class of disputes that give the 
Board competence to decide matters in 
issue, ee : . 
. "Where, however, there is no temple in 
existence as a place of public worship 
when the Act came into force, it is difficult 
to see how s. 84 can give any power to the 
Board to call upon the trustees to account 
for the endowed properties or direct them 
to re-build the temple or to apply the in- 
come in a particular manner. - 

Section 9, cl. (12) clearly contempla:ies a 
temple in actual existences as & placas of 
publie worship. There is nothing in the 
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Aci or ins. 84 which says that tho trustees 
shell have jurisdiction to decide the way 
in whick the income of particular endow- 
ments attached to temples which before the 
Act cam3 into force ceased to exist as places 
of publie worship is to be applied. That 
isa funetion which ordinarily belongs to 
Civil Ocurts. : 

So far as Suit No. 434 of 1926 is concern- 
ed, it is not disputed that all that remains 
are the ruins of a temple which fell into 
rains or was demolished several years ago. 
The report filed (Ex. A) as to which there ia 
no dispaite makes this clear, It is no doubt 


‘true thet certain properties are described 


as Devaswam properties and probably 
their income was used by the members of 
the tarwad at least in part forthe perform- 
anze of worship in the temple ButIdo 
nos think the fact that there are some 
properties attached the income of which 
should be devoted to the temple would 
give the Board jurisdiction either to direct 
the restoration of the temple or to invoke 
the doctrine of cy pres for the purpose 
of dealicg with ihe income, . 

So far as O. S. No. 424 of 1926 is concern- ` 
ed, thers must be a decre» in favour of 
the plaintiff declaring that the Act does 
not apply to the Kottamalai properties and 
thet the Board has no jurisdiction to 
interfere in the matter, An injunction 
will issie restraining the Board from 
exercisicg any of the powers conferred on 
the Board by the Act with réferenee:. to 
the temple or inferfére with the plaintiffs’ 
managernent and enjoyment of the pro- 
perties. The Board will pay the plaintiffs 
one half costs of the suit. : . 

4s regards the other suits, I decide the 
preliminary issues against the plaintiffs, 
It will be declared that s,7 of Aet IL of 
1927 is not ultra vires but was within the 
competence of the Legislature and that the 
Board as at present constituted has power 
and jurisdiction to aet under the Act. Ag 
the suits have been posted for hearing to- 
day on tre other issues I shall proceed to 
dispose cf the other issues. . 

Mr. Rangachariar says he does not press 
the other issues in O.S, No. 574. It is dismiss- 


ed with costs, In O, S. Nos. 168, 170 and 412 ` 


it isarguad by plaintiffs vakil that a right'of ` 
suit still remains to plaintiffs even though’ 
the Board has held the temples to be 
publie temples as that rightis not taken 
away by the new Act, which only validates 
acts don» uuder the old Act. I have held 
thai acts of the defendants under the old 
Act hava been validated and that the 


` 
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Board has the power to decide under s. 84 
corresponding to s. 80 of the old Act 
whether temple is public or private. 
: Having regard to the frame of the present 

suits I do not see-how an injunction can 
issue having regard to se, 7 and 84 of this 
Act, Assuming without deciding that a 
suit would lie for setting aside the Board's 
decision that the suitisa public temple, 
Buch a suit would only lie in the Court 
where the temple is situate. As regards 
C. S. No. 169 it is argued that the Board has 
not decided the question thatthe temple was 
publie. It is stated that the Board by its 
letter dated 20th November, 1925, stated that 
having regard to the decision in Muthiah 
Chetty v. Periannam ^ Cheigy (4) 
ihe present temple is a public temple 
as it was similarly situated. If this order 
is. not an order declaring the temple to be 
publie after due enquiry then the matter 
must be deemed to be still pending and 
ihe Board can enquire into the matter 
unders. 84 and pass final orders, I do 
not see how I can grant the prayers in the 
plaint which are confined to declaring the 
Act to- be invalid and for an injunction 
restraining the defendants from acting. 
In O. 8. No, 6t of 1927 itis argued that no 
enquiry was held under s, 84 and the 
Vakil wants an enquiry. The Board on 


the allegations of the plaintiff that 50illams- 


were interested in the temple held it was 
a publie temple. I do not think I have 
any jurisdiction to go into the matter of 
the temple situated in Malabar being a 
public or private temple. The plaintiffs 
ought to have filed a suit in Court having 
the jurisdiction as regards the temple, As a 
temple belonging to several families may 
still be private if it originally belonged to 
one family which in course of time became 
divided into several branches, I think the 
Board. will save expenses and litigation if 
they would re-hear the matter end decide 
on the evidence plaintiff may adduce, 

- As regards No.624 Mr. Ramachandra Iyer 
want san adjournment. I see no grounds to 
grant further time. The parties ought to 
have been ready. The case was on Board 
several times and when I disposed of the pre- 
liminary issues on the Ist August, I inti- 
mated my decision but the parties said they 
wanted time to consider. I said I would 
give judgment later on to enable them to 
be ready to go on with the other issues if 
they pressed them, I think the plaintiff had 
ample time. As regards No. 372 cf 1926 the 


< (4) 34 Ind, Cas, 554; 4 L, W: 228, ` 


RAMASWAMI OBETTIAR 4, COMMISSIONER OF INCOME TAX, MADRAS, 116 I. O. 1929 


plaintiff wants toraise an additional issue 
as to allegetion in para. 10 as to a treaty 
with the Government, No summons has 
been taken out for an additional issue. I 
see no grounds to raise any additional 
issue at this stage. No application was 
made even when the case was taken up on 
the Ist August. í 

Suits Ncs. 390 of 1926,409 of 1926, 484 of 
1926, 248 c£ 1926, 383 of 1926, 372 of 1926, 
168 of 1926, 169 of 1926,170 of 1926 338 of 
1926 64 of 1927, 574 of 1925 and 624 of 1995 
will be dismissed with costs. 

In No. 125 of 1926 the plaintiff is reported 
dead two nonthsago. This will be adjourned 
for six weexs. Plaintiff's Vakil withdraws No. 
295 of 1926, it is dismissed with costs. Civil 
Suit No. 208 of 1927 and O.P. No, 65 of 
1927 on the file of the District Oourt of 
Tanjore which is O. S. No. 89 of 1928 
will be adjourned one month as application 
for comm:ssion is pending. . 

V. N. Y. Suit dismissed. 


- MADRAS HIGH COURT, 
ORIGINAL PETITIONS Nos. 188, 186 AND 187 
or 1928. 

November 5, 1928. 
Present : -Sir Murray Ooutts, Trotter, KT., 
Chief Justice, Mr. Justice Beasley and . 
Mr. Justice Reilly. 
B. M.S. R. M. RAMASWAMI OHETTIAR 
: —PETITIONER  . 


5 versus 
COMMISSIONER or INCOME TAX, 

t MADRAS— RESPONDENT, i 

Income Tix Act (XI of 1922), ss. 22, 28—Income 
Tax Officer airecting production of accounts after return 
of income by assessee—Omission to produce—Arbitrary 
assessment under s, 28 (4), whether legal. 

The power to call for accounts under s, 22 (4) of 
the Income Tax Act may be exercised by.the Income 
Tax Officereven after the assessee has submitted a 
return, and failure of the assessee to produce his 
accounts wken called for after he has submitted a 
return mar be penalized -by arbitrary assessment 
under s. 23 (4) ofthe Act. [p. 569, eol. 2; p. 970, col. 1 

Messrs. X. S. Krishnaswami Iyengar and R, 
Kesava Iyengar, for the Petitioner, 

Mr. M. Patanjali Sastri, for the Respond - 
ents. 

J UDGMENT.—In this case an Income- 
tax assessee made a return of his income 
when required to do so under s. 22 (2) of 
the Income Tax Act, 1922. Not being 
satisfied with the return the Income Tax 
Officer required the assessee under s. 23 


(2) of the Actto produce evidence in sup- 
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port of his return. The assessee procuced 
some evidence; but the Income-Tax Officer 
found it insufficient to show the amount of 
the assessee’s income and then issued a 
notice to him under s. 22 (4) of the Ast to 
produce complete accounts of a branch 
business ata place in the Federated Malay 
States forthe account year in quection. 
Those accountsthe assessee did not pro luce, 
and the Income Tax Officer, therefore pro- 
ceeded to make his assessment unders. 23 
(4) of the Act—that is an assessment not 
made upon evidence but “to the best of 
his judgment”, an assessment from vhich 
under the Act the assessee had no right of 
appeal. The question referred to 3s is 
“the applicant having made a rsturn 
of his income and having complied with the 
terms of the notice issued to him under s. 
23 (2), was there any jurisdiction ir the 
Income Tax Officer to revert to s. 22 (4) 
and make an assessment under 8. 23 (=) for 
non-compliance with the notice undar s. 
22(4)"? The assessee contends that in 
those circumstances the Income Tax Officer 
had no power to make anarbitrary assess- 
ment under s. 23 (4), from which there was 
no right of appeal. : 

This question has been before four cf the 
Indian High Courts. Ithas been ansvered 
against the assessee by aunanimous Full 
Bench of three Judges of the Calcutta High 
Court in Harmukhrai Duli Chand, Ia the 
matter of (1) by a unanimous Full Fench 
of five Judges of the Patna High Covrt in 
Ram Khelawan Ugam Lal v. Commiss oner 
of Income-Tax (2) overruliag Brij Raj- 
Rang Lal v. Commissioner of Income Tax 
(3) a decision of two Judges, and by a Divi- 
sion Bench of the Allahabad High Court 
in Chandra Sen Jaini;In the matter o7, (4). 
Now that the earlier decision of the Oivi- 
sion Bench of the Patna High Court has 
been overruled there remains in th: as- 
gessee'8 favour of the cases quoted us only 


a decision of a Division Bench of the. 


Lahore High Court in Khushi Ram-Keram 
Chand v Commissioner of Income Tax (5). 
At one stage of the arguments before us 1t 
was suggested thatthe decision of a Full 
Bench of this Court in Pitta Ramaswaniah 


(1): 114 Ind. Cas. 90; 32 O. W. N.710; A. I. E 1928 
Gal. 587; I. L. T. 40 Cal. 169 (F. B,). . 
(3) 114 Ind. Cas. 211; A. I. R, 1928 Pat. 529; £P; L.- 
T. 653; 7 Pat. 852 (F. B.). 

106 Ind. Cas. 193; A. I. R. 1927 Pat. 390; 8 P. L. 
t : : 


(4) 108 Ind. Cas. 234; 50 A. 589; 26 A. L. J.3.0; A. 
I. R. 1928 All, 283. 
(5) 108 Ind, Cas, 524; A. IR. 1928 Lah, 219, 
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v. Commissioner of Income Tax (6) was. by 
implication in favour of the assessee im 
this master ; but on examination it will be 
seen thet it was found in that case that the 
assessment was in fact made, not under s. 
23 (4), but under s, 23 (3). The weight, of 
authority on the question before us is, 
therefore, overwhelmingly against the as 
Ses3ee. ; 
It was first contended by Mr. Krishna- 
swami Iyengar for the assessee that. the 
Income Tax Officer's power to call for ac- 
counts under s. 22 (4) can be exercised 
only becore the assessee has submitted a 
return of his income. There is nothing | 
whateve- in the wording of the sub-section 
to suggest that. On the contrery, the only 
limitsticns on the power of the Incomé 
Tax Officer to call for accounts in that sube 
section are that, if the assessee is not a 
company, a notice requiring him to make 
a returr of his income must have been 
served cn him and that accounts for a ` 
period more than 3 years prior to the pre- 
vicus year cannot be called for. The fact 
thet thce restrictions are mentioned ex- 
plisitly makes it the more improbable that: 
any other restriction is implied. It is urged 
thetthe fact that the sub-section. occurs 
in s. 22. which deals with the procedure 
for getting in a return, makes it probable 
that all its provisions apply to the staga 
before the return comes in, That would 
be avery unsafe reason for limiting the. 
plain efiect of the words of the sub-section; 
and it may be remarked that sub-s. 3 ofs,- 
22 enables the asseseee to do something. 
after he has submitted his return. If &.. 
22 (4) isto be construed as in this part of 
his argcment Mr. Krishnaswami Iyengar 
would have us construe it, we must read, 
into ita very important restriction, which. : 
only a very careless Legislature could have : 
omitted to express if it were intended. | 
And, as has been pointed out by Mr.. 
Patanjal. Sastri for the Commissioner of. 
Income-tax, in the great majority of cases.. 
it must be after the return has come in, 
not before, that the Income Tax Officer has: 
any need to see the assessee's accounts, If, 
the provision for calling for accounts were:- 


. restricted to the period before the return.. 


issubmisted, it would be of comparatively `. 
litte use. Until he knows . whether a: 
company is ‘going to submit its return by 

the 15th June, or any other assessee ig: 
going tosubmit his return by the date spe- : 
cified in the notice to him under s, 22 (2), - 


6 98 Thd. Cas. 1067; 49 M, 831; A. I. R. 1927 Mad, ' 
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_-the Income Tax Officer need not ‘trouble 
‘about accounts at all, as, if no return is 
-submitted in time, he can, as is unques- 
‘tioned, make his arbitrary assessment 
under s. 23 (4) without referring to any 
-accounts -or evidence. It is very highly 
«improbable that the only specific provision 
“made. by the Legislature for calling for ac- 
counts would apply only. to the 
“period when accounts are least required. 
“But: it has been argued—and the argument 
was adopted in Khushi Ram-Karam Chand 
‘iv. Commissioner of Income Tax (5) and in 
“the overruled case in the Patna High 
‘Court that this surprising restriction of the 
effect of s. 22 (4) has been introduced by 
“the Legislature in a cryptic and back- 
-handed way by the wording used in s. 23 
(4).. What the exact meaning of thet word- 
“ing is I will discuss later; but pushed to its 
‘farthest grammatical extreme, as contended 
by. the assessee, it comes to no more 
than this—that the penalty provided by 
S. 23 (4) for failure to produce accounts 
when required todo so by a notice under 
8. 22 (4) applies only if the notice is issued 
before the return is submitted. Even if 
ihat interpretation were correct,it would 
‘be, in my opinion, a clearly insufficient 
reason for refusing to read s. 22 (4) accord- 
ing toits plain meaning and for reading 
‘into it a remarkable and very import- 
ant restriction which those who framed it 
could hardly have forgotten to express. 
The prevailing judgments of the Calcutta 
Allahabad and Patna High Courts, which 
I have mentioned, agree that thera is no 
such restriction. | i 
But Mr. Krishnaswami Iyengar has tried 
to get at the same result by another road. 
In a later stageof his arguments he has 
admitted that the Income Tax Officer must 
have the right to call for the assessze’s ac- 
- counts even after he has submitted his 
. return but has suggested that calling for 
accounts at that stage is provided for in 
S. 23 (3). Theadmission that the Income- 
Tax Officer can call for accounts -under s. 
23 (3) in the course of an inquiry under 
that sub-section, Mr, Krishnaswami Iyen gar 
can make without reluctance because 
failure tocomply with a demand of the 


Income Tax Officer made under that sub-: 


section does not expose the asgessee to the 
` penalty of arbitrary assessment provided 
by s. 23 (4). -If the 
ly for calling for accounts during. the in- 
quiry under s, 23 (3), which is to be made 


after.a return has: peen submitted” there | 


_ might be some reason for- supposing that 


Act provided explicit-- 
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the provision for calling for accounts under 
8. 22 (4) epplied only to an earlier stage, 
But the 5ower given to the Income Tax 
Officer." by s. 23 (3) is to require the. produc-: 
tion of evidence “ on specified points”, If 
it were intended by those: words to give 
power to call for accounts for several years 
‘the language would, in my opinion, be ill 
chosen ard misleading. If it were intend- 
ed to giva power to call for accounts, what 
object could there be in failing to say so 
explicitly, what object could there be in 
using larguage in such contrast. with the 
language of s.22 (4)? The accounts of a 
series of years may provide evidence on a 
specified point; but to describe them as 
“ evidence on a specified point” is obviously 
inappropriate”. To my mind the language 
of s. 23 (3. adds force to the Commissioner's 
contention. If accounts can be called for 
atany stage, before ¿r after the return is 
submitted, then in the inquiry under s. 23 
(3) power to callfor further evidence 'on. 
specified points ia enough and the language 
of that sub-section need not be strained in 
any way. i 7 
And, though Mr. Krishnaswami Iyengar, 
has callec 8.23 (3) to his aid as showing 
an implied restriction of s. 22 (4), on ex- 
amination it throws light on the question 
of immeciate importance in this case 
whether fsilure to produce accounts when 
called for after a return has been submitted 
entails the penalty of arbitrary assessment 
under s, 23 (4). Failure to comply with a 
direction under s. 23 (3) does not entail 
that penalty. If the power of the Income 
Tax Officer under s, 23 (3) is confined to 
the plain meaning of that sub scetion, VIZ, 
to call for evidence on-specified points, it 
is reasonable that failure to comply with 
such a direction should not entail the very 
severe penalty, of. arbitrary assessment 
without right of appeal. If it did entail 
that penaity, it could obviously be used in 
& very oppressive way. For instance, the 


. Income Tax Officer might call for some 


evidence of doubtful relevance and difficult 
or imposs-ble to produce, and, if it were 
not prodused, enforce the penalty of arbi- 
trary asscesment, That would be—clearly ` 
unjust, and the Legislature has: rightly . 

made~the penalty of arbitrary assessment 
inapplicable to such a case. Bus. if an 
assesses: feils to produce at any stage when 
required his accounts—the most important 
of all evidence in such a matter the very 
evidence cn which, if he is honest, -he will 
himself wish to rely—why. should he be 
treated mae leniently when his improper ` 
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“and obstructive refusal comes after instead 
‘of before he submits his return. 


No reason has been suggested for such a 


‘distinction, On the contrary the man who 


refuses to produce his accounts when the 
Income Tax Officer has expressed under s. 
23 (2), dissatisfaction with his return is 
clearly more blame-worthy and obstructive 
than the:man who fails to produce them 


"before he has made his return, when ao 


D 


one has yet expressed an opinion whether 
‘his return will be an honest one or not. 
When once it is admitted that the Income- 
Tax Officer must have power to call for 
accounts in the course of the inquiry undar 
B. 23 (3)—and without it the inquiry migat 
easily be reduced by the assessee to a 
farce—-the omission to penalize failure io 
comply with the officer’s requisition under 
that sub-section by arbitrary assessment is 
strong evidence that the right to call for 
accounts even at that stage must be fourd 
elsewhere, that is in s. 22 (4). 

There remains the actual wording of 
8. 23 (4) which sets out the failures on tke 
part of the assessee which entail the penal y 
of arbitrary assessment without appeel. 
It is contended that, even ifs. 22 (4) gives 
power to call for accounts after the assessee 
has submitted his return, the penalty of 
arbitrary assessment is restricted to a 
failure to produce ‘accounts when called fer 
before the return is submitted. As I hare 
indicated there is nothing in the object cr 
nature of the proceedings and nothing in 
8. 22 or the rest of s. 23 to make it pro- 
bable that the Legislature would: intend to 
treat, more leniently a failure to produce 


. accounts when required after the submis- 


sion of a return than before it. But it is 
contended that the wording of s. 23 (4) hes 
that surprising result. It is quite clea-, 
that if a company or other assessee fais 
to submit a return by the proper date, tha 
penalty of arbitrary assessment is to ks 
enforced, That is what the sub-section 
first provides: Then it goes on to provids 


. the same penalty for failure “to complz 


with allthe terms of a notice issued under 
sub-s. (4)" of s. 22. If the notice under 
8. 22 (4) can be issued at any time—-and thes 
I do not think can now be doubted—thers 
is nothing so far tó suggest that the penaltz 
is attached only to failure to compl7 
with a notice issued under s. 22 (4) befors 
a return is submitted. But, s. 23 (4) goes 
on to provide that, if a company or other 
assessee “having made a return", fails to 
comply with all the terms of a notics 


- jggued under s. 23 (2) the penalty shall 


i 
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apply. Tke | contention of the assesses in 
this case rests upon the insertion of the 
worde "h&-iag made a return". It is urged 
with truti,;hat failure to comply with a 
notice un¥ rs. 23 (2) can occur only after 
making a return as that notice cannot be 
issuec be?»re a return is made. Therefore, 
it is cons-nded these otherwise useless 
words must have been introduced to show 
by coatras: that the other two failures 
penalized must occur before a return is 
made. Ncsuch contrast could be of any 
use ir regard to the first failure mentioned 
in the sc»-section, which is failure to 
make a reurn at all. Then this supposed 
contrast, if it indicates anything, must be 
underatooc to indicate that the failure to 
comply with a notice to produce accounts 
under s. 22 (4) is to be penalized only if 
the notice is issued before the return is 
submisted. But, if that was the intention, 
if the object was to express something of 
such importance, why try to indicate it in 
a clumsy sad obscureway? We must all 
accept the principle adopted in Khushi Ram- 
Karam Chand v. Commissioner of Income 
Tax, Funjcə (5), that if two constructions 
of a fiscal mactment are equally possible 
and reasozable, the construction more. 
favourable b the subject must be enforced. 
But tke ccntention of the assessee in this 
case rests cn too frail a foundation. The 
words “having made a return" in s. 23 (4) 
may be superfluous and add nothing 
necessery rior the description of the third 
failure penzlized; but they are applicable 
to that failure. Their use may be tanto- ` 
logical and martistic. But because they are 
unnecessary we are not justified in jumping 
to the conclusion that they have been used 
to express something which it cannot be 
pretended they could express clearly, 
which a ctild could express clearly -in 
other words. which no man of educatien 
and sense c2 responsibility would think of 
exprescing i2 that way and of which there 
is no indicasion in s. 22 or the other parts 
of 8.23. "Tat, to my mind, would not be 
choosing between two equally possible and 


reasonable construetions but adopting a 


strained coretruction, unreasonable in effect 
and ou; of ;.me with the policy of the Act 
that an assessee should make full disclosure 
of his incor=. In my opinion, the power 
to call for accounts under s22 (4) may be 
exercised b» the Income Tax Officer after 
the assessee has submitted a return, and 
failure of the -assessee to -produce his: 
accounts whan called for after he has: sub- 


mitted a return may be penalized by 
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-arbitrary assessment under s. 23 (4), the 
question referred to us must be answered 
in the affirmative, and the assessee should 
pay the costs of the reference Es. 250. 
ORIGINAL Petition No. 186 oF 1928. 
This reference raises the same question 
as that decided in Original Petition No. 188 
of 1928; and the decision must follow the 
. decision in that case. The reference is 
‘not now pressed by the assessee in respect 
of any other contention. The agsesgee will 
pay the costs of this reference Hs. 150. 
OBIGINAL Petition No. 187 oF 1928. 
--This case raises the same question as 
that decided in Original Petition No. 188 
of 1928, and the decision so far must be 
the same. But in this case it happened 
that the Income Tax Officer in 1926-27 called 
for the assessee’s accounts both for the 
year of account and for the preceding year. 
The‘ accounts of the year of account were 
.produced but not those of. the preceding 
year. On that default the Income Tax 
Officer proceeded to make his assessment 
for 1926.97 under s. 23 (4) ofthe Act, The 
-assessee applied for cancellation of the 
assessment under s. 27. The Income Tax 
Officer refused to re-open the assessment, 


and in his order refusing to do so he stated . 


that he had wanted the accounts of the 
preceding year forthe purpose of making 
& revised assessment for 1925.26, under s. 
34.. It is admitted that he had no power 
at that time to call for the accounts for 
the earlier year for that purpose as he had 
issued no notice under s. 34. . The assessees 
appealed to the Assistant Commissioner of 
Income tax against the refusal of the In- 
come Tax Officer to re-open their assessment 
for 1926-27. Tho Assistant Oommiesioner 
then discovered, and stated in his order, 
that the Income Tax Officer had required 
the accounts of the earlier year, not only 
for the purpose of revising the assessment of 
1928-26 but in order to verify the opening. 
balances of the accounts actually produced 
for the assessment of 1926-27. It is clear 
that the Income Tax Officer had the power 
to call for accounts of the earlier year for 
the purpose of the assessment of 1926-27. 
The notice which he issued did not dis- 
close for what purpose he wanted those 
accounts. The fact that he afterwards gave 
to the assessees a reason W ich would not 
justify bis action in calling for the earlier 
accounts C 

fable or illegal; nor did it make the 
failure of the assessees. to "produce those 
accounts an insufficient basis for an arbi- 


trary assessment 


did not make his action unjusti- . 


ef their income under s.. 
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23 (4) of the Act. The assessment for 
-1926.27 under s. 23 (4) in this case was, 


therefore, legal. 

The assessees have failed on both the 
questicns raised in this reference. But it 
will be seen that the second question would. 
never nave been raissd and the assessees' 
appeal to the Assistant Commissioner would 
never àave been preferred if the Income 
Tax Oficer had stated in. his order on their 
applicetion under s. 27, as the Assistant 
Commissioner afterwards stated, that he 
wantec the eccounts of the earlier year 


for the assessment of 1926-27, with which | 


he was then engaged. But he chose to 
give a£ his only reason for calling for those 
accounts a reason which could not justify 


‘his aczion and which ‘the Assistant Oom-~ 


missioner afterwards discovered was not 
his on.y reason. It is at least curious that 
the Aesistant Commissioner should after- 
wards have known that the Income Tax 
Officer had a good reason for his action 
which the Income Tax Officer himself did 


not think of stating in his own order. . And. 


thougk the reason stated by the Income 
Tax Officer does not affect the legality of 
his accion or the consequences of it, his 
statemant of his reason in his order was 
undou5tedly misleading to the assessees 
and. left them under the impression that 
they had a good case for appeal when they 
had none, litis much to be regretted that 
the Income Tax Officer should have misled 
the assassees and should have given to the 
proceelings of his department an air of 
disingenuity. If the only question raised 
in this reférence had been whether the 
Income Tax Officer had the power to call 


` 


for ths. account of the earlier year as he : 


did, is would have been proper in the 
circumstances that the Commissioner of 
Income-tax should be ordered to pay the 
costs of the assessees in these proceedings. 
But, a3 the assessees have failed on the 
other Question also, which is common to 
this cese and Original Petitions Nos. 186 
and 1€8 of 1928, each party will bear his 
own ecsts. | E 


OY. NY. Reference answered 


in the affirmative, 
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MADRAS HIGH COURT. 

LETTERS Patent APPEAL No. 141 or 1927. 

. Beptember 18, 1928. 
Present:—Mr. Justice Madhavan Nair 
and Mr. Justice Thiruvenkatachariar. 

Raja VIJAYA KUMARA VISWA 
NATHA BANGARU TIRUMALAI SOUEI 
NAIOKER--Dsr&xXDANT No. 2—AÀPPELLAN^ 

versus 

VENKATAOHALAM CHETTY 

AND OTEERS—DEFENDANT8 Nos. 1 AND 3— 

RESPONDENTS. 

Hindu Law—Partition—Absence of partition fo- 
many years—Custom of inalienability. 

In the absence of proof of a custom of inalienaLi- 
lity, a single family cannot by not alienating is 
property for a number of years create a custom 
which would compel a Court of Law to hold that tle 
property of the family is inalienable. [p. 573, oci. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Ramesam in 
A, A. A. O. No. 54 of 1925, reported as 102 
Ind. Oas. 618 preferred to the High Oourt 
against the decree of the Court of th 
Subordinate Judge, Ramnad at Madura 
dated the 19th July, 1924, in A. S. No. 51 cf 
1923 (A.S. No. 75 of 1922, Distriet Court cf 
‘Ramnad) preferred against the order of ths 
Oourt of the Principal District Munsitf 
Manamadura, in M. P. No. 441 of 1924,in 
E. P. No. 460 of 1921 in O. S. No. 173 of 192 , 
on the file of the Court of the Principel 
District Munsif, Madura. 

Mr. C. S. Venkatachariar, for the | Appe— 
lant. f 

Mr. A. Srinivasa Ayyangar, for the Re:- 
pondent. 

JUDGMENT.—This Lətters, Patert 
appeal arises out of an application for ths 
execution of a decree made by the rees- 
pondent decree-holder in O. 8 No. 173 
of 1911 on the file of the Oourt cf 
the Principal District Mznsif of Madure. 

"The decree was against three defendants cf 
whom the second defendant is the appe- 
lant before us. In execution of the decrer, 
the decree-holder attached and brought 
sale the second defendant's share in ths 
village of Vellikurichi. He objected to ths 
sale by means of a petition, in para. 3cf 
which he stated that the village of Vell- 
kurichi hasbeen held to be ''inalienable" 
and impartible [Kumara Thirumalei 
Naik v. Bangaru Tirumalai Sauri Naik (1 | 
and the same cannot possibly be attached 
and sold. The process of sale is clearly i~ 
legal and opposed to the incidents of tl 
grant. “The District Munsif held that hs 
share was attachable and ordered the sais 


~(1) 21 M, 310, 
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thereof. On appeal against the order pre- 
ferred by tha second defendant, the learned 
Subordinate Judge held that only the ap- 
pellan:'s shsre in the annual produce of the 
property was attachable and not his share 
in the suit property. Against the order the 
plaintii preferred the civil miscellaneous 
Second appeal to this Court and Ramesam, 
J., allawed the appeal and restored the Dist- 
rict Munsif's order. The present Letters 
Patent Apreal is against the order of 
Ramesam, J. 

The point urged in support of the ap- 
peal is that the second defendant's share 
in the village of Vellikurichi is not liable to 
be attezhed and sold inasmuch as there is 
a custom of inalienability attaching to this 
village. This custom is sought to be made 
out by a reference to two decisions of this 
Court, one 7iswanatha Naik v. Bangaroo 
Tirumala Naik (2) and the other in Kumara 
Thiruralai Naik v. Bangara Tirumalat 
Sauri Naik (1) Apart from these deci- 
sions, no evidence has been adduced as re- 
gards usage either of the family or of the 
locality. Aoparently the custom ‘of “in- 
alienability" pleaded isone attaching to the 
enjoymentof this property as laid down by’ 
the two decisions aforesaid. It is pointed 
out thatit was decided in those two cases 
that the village of Vellikurichi is indivisible 
and, tkerefo-e, it is argued that the share of 
the second defendant must be considered 
to beinalienable. The terms "impartibili- 
ty and indivisibility”-as usedin this case 
arenot used in the usual sense, In this 
Presidancy zemindaries are impartible by 
usage as they are descendible only to a 
single heir, zhe other persons being entitled 
only to macntenance and the incident of 
inalienability was held not to be a neces- 


sary insiden; of such impartibility; on the 


other band, asimpartible estate was held 
to bealienable by the holders unless there 
was alto & custom of inaliensbility with 
regard to the particular estate. It is 
not alleged in this case thatthe village is: 
descendible toa single heir; on the other 
hand i; was held by the very decision . 
relied apon by the appellant [Kumara 
Thirumalai Naik v. Bangaru Tirumalat 
Sauri Naik (1)) that the village must be 
regardsd as belonging to all members of 
the family in eo ownership [see Kumara 
Thirumalat Naik v. Bangaru Tirumalat 
Gouri Naik (1)]. This village is not, there- 
fore, like otker estates in Southern India 
which areinpartibleby usage and it is 
not contended that there is any legislative 
- (2) (1€31) Med, Sadr. Ad, Dec, 87. < 
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enactment making the village inalienable. 
The custom of inalienability pleaded has 
for its foundation only the twc cases which 
we have mentioned and we will now pro- 
ceed to examine them. 


: The villages of Vellikurichi and Tha- 
champatti were granted to Ra; ah Bangaru. 
Thirumalai Naick, the ancestor of the 
defendants by the Rajahs cf Sivaganga 
and Gintapanaikanur early in the 18th 
' century. The grant was made for the pur- 

poseof maintaining the rank and dignity 
ofthe Naick family. Fora longtime the 
property was managed by the representa- 
tive for the time being of the senior line. 
Ín 1844 one of the junior members institut- 
ed a suit for partition. The Scdder Adalat 
Court, acting on the opinion o* tha ~Pandits 
who wereconsulted, declared in a decree 
` the corpus of the property to ke indivisible 
and only the produce to be divisible in 
certain shares, In the courss of the exe- 
cution of the decree in 1857 the parties 
entered into a razinamah whereby they 
agreed to vary this distribusion of the 
shares ordered by the decree They also 
agreed that the estate should ba held in- 
divisible and inalienable in consonance 
with the decree and that the management 
of the estate should continue io be vested 
in the eldest line subject to the supervi- 
sion on the part of the other members [see 
Kumara Thirumalai Naik v. Bangaru Tiru- 
malai Sauri Naik (1)] This compromise 
was long acted upon. In 1892, the repre- 
sentative of the senior line having died, his 
widow asthe guardian of her elder son 
entered on the management and being a 
Gosha lady delegated it tc a stranger, 
Then some members of the junior line 
filed a suit for the removal cf these per- 
gong from management for various reasons, 
This litigation came up to the High Court. 
This is the second decision reBied on by the 
appellant. The High Oour: decree held 
amongst other things that the compromise 
was binding on the parties and it removed 
the widow from the management, 


The Sudder Court's decisior that the vil- 
.. lage in question is impartible is based on 


the answers given by the Pardits tosome 
questions put to them by the Court, 
The answer of the Pandits were in 
these terms: “If the vHlage refer- 
to had been conferred on the 
original ancestor, for the maintenance of 
the rank and dignity of his family then, 
the said property, though common to all 
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the members of the family, whose rank and 
dignity require to be maintained, would be 
exempt from partition as, otherwise it 
would be parcelled out into small portions 
and each member in possession of a portion 
might attempt to dispose of it by sale etc. 
an event which would gradually lead to the 
ruin of the village, and to the loss of that 
family rank and dignity which require to 
be supported by it." 


"Butifthe descendants of the original 
ancestor referred to, be at variance with 
each other, and wish to live separately, they- 
may divide the annual produce of .the . 
village and enjoy their shares respectively. ` 
As pointed out by Ramesam, J., this answer 
does not show that the property is not in-- 
alienable. The Pandits seem tothink that 
ifthe members are allowed to exercise 
rights of sale "each member.in possession 
ofa portion might attempt to dispose it of 
bysale and thusthe rank and dignity of. 
thefamily would be lessened and it will 
leadto the ruin of the family's dignity and 
respect” and, therefore, they recommended 
that the property should be kept exempt 
from partition. This would show that the 
answer of the Pandits is based upon what 
they thought was desirable,and not on. 
any particular usage. The remedy sug- 
gested by the Pandits would not in the 
nature of things avert the calamity appre- : 
hendec by them, that is, loss of family 
dignity and prestige, because in the course 
of years the shares of produce by an in- 
crease in the number of members would 
become smaller and smaller. For. these 
reasons, the learned Judge held that the 
decision was wrong and was not binding on 
him. We agree that the grounds alleged 
by the Pandits are open tocriticism but it 
is not necessary for the purpose of this case 
to go sofar as to hold thatthe decision is 
wrong; whether the decision is right or 
wrong, it is clear that it is not based on 
usage and thatthe question we have to 
decide, viz., the inalienability of the proper- 
ty did not arise fordecision before the 
Sudder Adalat Oourt and that question was 
not in any way decided by it- 

“In Kumara Tirumalai Naik v. Bangaru 
Tirumalai Sauri Naik (1) no question arose 
as regards the partibility or alienability of 
the suit property. The High Court accept- 
ed the position that the property is impart- 
ible because it was not questioned by the 
parties. The suit was for removal of the 
manager and not for partition. In observ- 
ing thatthe razinamah was binding on the 
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parties the High Court meant only to say 
that it was so, for the purpose of keepinz 
the management in the senior branch cf 
the family. That was all the question 
which the learned Judge had to c onside-. 
The observation that the razinamah wes 
binding was made in connection with tks 
argument that the suit was not maintair- 
able on the razinamah, Having regard t 
those circumstances it cannot be said thet 
the High Court had addressed its mind to 
the question whether the razinamah in = 
far asit makes the property indivisible -s 
binding onthe parties. The decision of tke 
High Oourt did not directly concern itsef 
with any question regarding the indivic- 
bility or inalienability of the property. 

The above decisions do not, in our viev, 
support the contention urged by the ap- 
pellants. As we have already pointed ow, 
no evidence in support of the custem pleac- 
ed has been given and no customary lav 
which would make the property indivisibs 
though belonging to members, like ths 
Malabar Law, for instance has been invoked 
and single family cannot by not alienating 
the property fora number of years creata 
a custom which would eompell a Court cf 
Law to uphold that the property is inalier- 
able. For these reasons, in the absence cf 
evidence we cannot on the strength of tl 
two decisions quoted to us, hold that ths 
respondent isnot entitled to bring the prc- 
perty to sale on the strength of the custon 
ofinalienability alleged by the appellans. 
The true position of the parties seems, to ba 
as pointed out by Ramesam, J., that all ths 
sharers aretenaats-in common with refez- 
ence tothe village and that no valid ground 
exists forholding that the village cannct 
be partitioned. Such a condition would bs 
repugnant to their rights of co-ownershid 
as tenants-in-common andmust be held 
to be invalid as held by the learned 
Judge. We must, therefore, uphold ths 
decision of the learned Judge and dismiss 
this Letters Patent Appeal with costs. 


“WN. Ye . Appeal dismissed. 
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MADRAS HIGH COURT. 
Ssconp O1vin APPEAL No, 872 or 1925. 
November 16, 1928. 
Present:—-Mr. Justice Jackson and 
Mr. Justice Reilly. 

Tae SEORETARY or STATE rog INDIA 
iN COUNOIL, REPRESENTED BY THE 
COLLEOTOR or GODAVARI—DEFENDANT 
—APPELLANT 

] versus 
DAMISETTI SURAYYA AND ANOTHER— 
PrL.-INTIFF8S— RESPONDENTS. 

Madras Irregation Cess Act (VII of 1865), s. 1, 
Proviso l—Tiial and navigable rivers— Waters of 
branch channd part of tidal river, ownership -of— 
Riparian owne-, right of, to take water without liability 
to pay cess—Levy of cess, legality of. 

A riparian cwner cannot claim ownership in a river 
bed ad medium filum so as to ignore an island in 
that bed; the line must ordinarily be drawn between 
the main bank and the island, bisecting the interven- 
ing channel aid the owner of the island possesses 
the sams riparian rights as the owner of either main 
bank. [p. 575. col. 1.] 

Great Torrirzgton Common Conservators v. Moore 
Stevens (4), followed. 

A riparian cwner of an inam village situated 
the bark of river belonging to xis. hes. e 
natural right to use the water of the river for 
irrigaticn free of liability to pay any cess under the 
Irrigation Cess Act. The imposition of cess in such 
a case is not -ustified by s. 1 (a) of Act VII of 1865 
read in the light of the first proviso, inasmuch as 
when Government granted the land they must be 
held to have granted along with it the natural rights 
of irrigation. [p. 576, col. 1.] 

A tidal and navigable river does not cease to be 
such merely because at certain portions of the river 
it is at times too shallow to prevent navigation or 
too higk to be 2overed by tides. [p. 574, col. 2] . 

Jogendra Na-ayana Roy v. Crawford (2), followed. 

The waters of a channel which is part of a tidal 
and navigable river belong to Government, [p. 574 
eol. 1.] : 

Second appeal against the decree of the 
Court >f the Subordinate Judge of Amala- 
puram in A. S. No. 46 of 1924. (A, S, No. 
99 of 1924, on the file of the District Court, 
Godavari) Dreferred against that of the 
Court of tke District Munsif of Amala- 
puram, in O. S. No. 774 of 1921. ' 
i The Government Pleader, for the Appel- 

ant. ` 


Mr, N. Rama Rao, for the Respondents. 


JUDGMENT. 

Jackson, J.—Plaintiffs sue for a de- 
claration that the defendant, the Secretary 
of State, has no right to charge water-cegg 
in respect 5f certain lands belonging to 
the second and cultivated by the first 
plaintiff. 

The plaint sets forth that these lands are 
eemindari rrott situated in Veeravallipalam 
village, near a channel known as Toga- 
rapaya; i$ it be found that water was 
taken for irrigation purposes from -thig 
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channel, then itis water which doses not 
belong to Government and to which plain- 
tiffs’ land has a natural right (para, 5-B of 
plaint). 

The defendant denied that the channel 
was Tyoti, claiming that it was part of 
the river Godavari where it is both tidal 
and -navigable, the water therein belongs 
to Government and plaintiffs have no na- 
tural right. 

There is no precise sketch of ihe local- 
ity, possibly because no precision can be 
guaranteed.: The lands admittedly lie be- 
tween the flood banks of the northern 
branch of the Godavari delta, and when 
the waters annually subside the striation 
of soil and water left in the river bed 
presumably is not of unvarying pattern. 
This circumstance, in ouropinion, does 
not materially affect the questions which 
we have to decide, 

The learned District Munsif found that 
water had beentaken for irrigation as stated 
by the defendant (Issue No. 4) and that 
the channel at this spot was non-tidal, and 
navigable only fora portion of the year, 
Therefore its water does not belong 
to Government and plaintiffs have a 
right to take it free of charge (Issue No. 2). 

The learned Subordinate Judge on 
appeal found that the bed of the stream, 
that is, the Togarapaya, andits banks do 
not belong to Government. He bases this 
finding entirely upon the ruling in Chinnap- 
pan Chetti v. Secretary of State for 
India (1), assuming that Togarapaya is 
an independent river and not part of 
the Godavari, which is the very fact 
that he had to decide. One of the grounds 
of appeal which he overlooked is the 
third :— 

“The lower Court erred in hoiding that 
the Togarapaya isa separate stream dis- 
tinct from the main river Godavari which 
extends from flood bank to flood bank.” 
Moreover the learned District Munsif has 
clearly statedin'his 28th paragraph “The 
main contention on behalf of Government 
is that the bed of the river means every- 
thing that lies between the two embank- 
ments and thatthe bed of the Paya con- 
sequently is portion of a tidal and navi- 
gable river." 

This is an issue of fact which should 
have been but has not béen determined 
by the lower Appellate Oourt. The mate- 
tials are all before us, and as nothing 


(1) 49 Ind. Cas. 673; 42 M. 239; 36 M, L. J. 124; 
d xL T, 121; (1919) M, W.N. 120; 9 L, W. 289 
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wil be gained by remanding this suit for 
& finding, we proceed to determine the 
questicn ourselves, ` 

It is found by the District Munsif and 
not disputed that the, Godavari near Veera- 
vallipalam is both tidal and navigable 
(para. 27). His idea would seem to be that 
if one takes a lateral section of a river, 
looking, so to speak, straight across from 
one bank to another, only that portion 
which is actually tidal and navigable con- 
tains water belonging to Government; 
while those portions which are too shallow 
to permit of navigation, or too high to 
be covered by tides, are in the category 
of non-navigable streams, A river cannot 
bə divided up in this arbitrary manner. 
In the dry season most rivers in India 
exhibit in their beds as much sand as 
water, but everything between their banks 
is none-the-less the river. Here the navi- 
gable and tidal channel of the Godavari 
lies, as would seem from Ex. B, on the 
north; and within the main banks to the 
south of this channel in the dry season 
is amadley of land and water, lanka and 
paya; but itisall the Godavari, and the 


Godavari ata point where it is a navi- . 


gable river. Thesame question has been. 


raised in connexion with the Ganges. Has 
a man with fishery rights in the river 
to confine his operations to the actual 
main stream or may he also fish in a 
detached channel which is only part of 


the main stream during.the annual floods. . 


That he may is ruled in Jogendra Narayan 
Roy v. Crawford (2). We find, theréfore, 
that the Togarapaya is part ofa tidal and 
navigable river and Chinnappan Chetty v. 
Secretary of State for India (1) has 
no dirsct application to this suit because 
it deals with a non-navigable non-tidal 
river, It is admitted that the water ofa 
tidal and navigable river belongs to Gov- 
ernment and so the finding that’ the 
Godavari at the suit locality ig a navi- 
gable and tidal river attracts the provision 
in s. 1 (a), Madras Act VII of 1855, 'when- 


_ever water is used for purposes of irrigation 


from any river belonging to Government. 


it shall be lawful for Government to levy 
a cess for such water." $ 

‘In -arder to avoid this statutory pro- 
vision it would be necessary for the plain- 
tiffs tc plead the benefit of the proviso 
tos. Lthat by virtue of an engagement 
with Government they are entitled to free 
irrigation; orto plead that they have a 


(2) 32 O. 1141, 
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natural right to the water unaffected by tae 
Statute. : 

. They did state that the land in question 
was ryoti, and this has not been traversed 
in the defendant's written statement, bat 
it does not appear that they pleaded any 
engagement at the time of the Permanent 
Settlement express or implied, so that this 
question does not arise in the preseat 
suit. But they pleaded a natural rigat 
in para, 5 B of the plaint which is deniud 
in para. 3 of the written statement. lt. 
may be assumed that such right, if it 
existed, remained intact, whether the lard 
was granted at the original settlement, >r 
subsequently as-contended in the lowər 
Appellate Court. And that such right was 
not taken away by the Madras Statute 
Law islaid down by Sankaran Nair, J., 
in Secretary of State for India v. Simhaart 
Jaghapathiraju (3). To prove that the rigat 
exists the plaintiffs must show that tae 
second plaintiff is a riparian owner, and 
as such has a natural right to irrigete 
the land which lies adjacent to tre 
river. 


The-land is riparian in the sense that 
as it isan Island in the river its margin 
is washed by the current. The learnsd 
Government Pleader argues that in orcer 
to enjoy the privilege of a riparian ownsr, 
the plaintiffs should be occupying one of 
the main banks of the river. But tae 
banks ofan Jsland are for all practical 
purposes equally riparian. In Great Tcr- 
rington Common Conservators v. Mocre 
Stevens (4), it was held that a ripariin 
owner cannot claim ownership in a river 
bed ad medium filum so as. to ignore n 
Island inthat bed; the line must ordi- 
narily be drawn between the main baak 
and the Island, bisecting the intervening 
ehannel. This would seem to imply trat 
the owner of the island possesses the sane 
riparian rights as the owner of eitker 
main bank, We find that second plaintiff 
is a riparian owner. 


Then there remains the final question 
. whether a riparian owner of land abutting 
a river belonging to Gevernment may 
claim a natural right to use its water 
for irrigation. In Kandukuri Balasur ja 
Prasadha Row v. Secretary of Sicte 


(3) 26 Ind. Cas. 692; 39 M. 67 at p. 73; 17 M.L T. 
29; 2 L. W. 31; 28 M. L. J. 51. : 
(4) (1904) 1 Ch. 347; 73 L. J. Ch. 124; 68 J. P. O1; 

89 L, T, 667; 2 L. G. R, 397, 
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for Indic (The Urlam case) -(5) Lord 
Parker observed that upon such a riparian 
owner a cess would appear to be leviable 
and the question would arise whether it 
were possible to imply some engagement 
with the Government arising out of the 
natural or prescriptive right of the riparian 
owner. in that euit it was found that the 
zemindar was entitled to take water by 
virtue of tke Permanent Settlement, and 
the effect of natural or prescriptive rights 
was not delarmined. 
The Uriam case (5) has been dis- 
cussed orter by Sadasiva Aiyar, J., in 
Emani Lakshminarasu | Avadhanulu v. 
Secretary of State for India (6) a 
suit to whieh it could not directly 
apply beczuse there was no proof to 
riparian cwnership. The learned Judge 
observes that a riparian owner has a na- 
tural right to irrigate his land provided 
he does not cause material injury to other 
like owners, and we should be liberal in 
recoguisin= irrigational rights as natural 
rights. Ir Sanniahiraju Subbarayudu v. 
Secretary of State for India (7), 
Ramesam, J., in delivering the judg- 
ment of the Court remarks after citing 
Secretary =f State for India in Council v. 
Maharaja of Bobbili (8) in which the 
riparian owner was found to have pre- 
scriptive rights (page 976*): “Whether it is 
a natural oght ora prescriptive right of 
the riparim owner 1 do not see what 
differance it makes...A riparian right is 
a. natural -ight...That in India rights of 
the riparian owner include also the right 
to take ressonable quantity of water for 
purpcses of irrigation scarcely admits of 
any doubt.” . 
There would certainly seem to be small 
room for doubt in the face of these autho- 
rities, Hed the matter come before me 
as res integra I might perhaps question 
whether tte right of a riparian owner in 
India ex jure nature extends to diverting 
to his own property water belonging to 
another person. It is a far cry to reach 
(5) 41 Ind. Cas. 98; 40* M. 886 at p. 894; 33 M. L. 
J. 144: 22 M L. T. 76; 15 A. L. J. 697; 21 C. W. N. 
1089; (1917) II, W. N. 536; 19 Bom. L. R. 751; 6 L, 
W. 340; 2 P. L. W. 260; 20 O. L. J. 290; 44 I. A. 
166 (P. O.). 
(6) 43 Ind. Cas. 113; 34 M. L. J. 223; 7 L. W. 1; 
23 M. L. T. 235. ; : 
(7) 105 Ind Cas. 864; 50 M. 961; 26 L. W. 513; 
uie W N. 854; A.I. R. 1927 Mad. 988; 53 M. 


. J. 868. 

(8) 54 Ind. Cas. 154; 43 M. 529; (1919) M. W. N, 
715; 37 M. L.J. 724; 18 A. L.J. 3; 11 L. W. 204; 2. 
U.P. L. R.P. O.) 33; 46 I. A. 302; 24 Q. W. N. 
448; 22 Bom. L. R. 498 (P. O.) 


*Page of 50 M.—[Ed.] 








576 . 
.Such a right from the analogy of a riparian 
owner being entitled to erect e wharf in 
an . English tidal river; the right conceded 
in Lyon v. Fishmongers’ Company (9) 
which is the basic ruling upon which this 
claim to natural right is founded. f 

“Every riparian. proprietor hes a right 
to what may be called the ordinary use 
of the water flowing past his land, for 
instance to the reasonable use of the water 
for his domestic purposes and for his cattle.” 
Miner v. Gilmour (10). Is irrigation in 
this Fresidency ordinary use? - Whatever 
academic doubt may be raised, this ques- 
tion, in my opinion, has been answered by 
our Court in the affirmative. 

I find, therefore, that the second plaintiff 
is a riparian owner of property situated 


upon the bank of a river belonging to: 


Government and has a natural right to 
use the water of this river for that irri- 
gation for which a cess was levied. The 
imposition of that cess is not justified by 
‘s, l (a) of Act VII of 1865 read in the 
light of the first proviso, because when 
Government granted the land they granted 
along with it the natural rights.  . 


. The appeal is accordingly dismissed with 
` costs. 


Reilly, J.—Though no detailed map 
of the land in question or of the Togara- 
paya in its neighbourhood has been pro- 
duced in this case, the general accuracy 
of the Government survey map of the 
Amalapuram Taluk, has not been disputed 
before us. That map shows that the 
Tagarupaya is not in any pert of its 
course an independent river bui that it 
branches off from the Goutami, the main 
northern branch of the Godavari, about 
10 miles above the land in question, that, 
though it does not flow back into the 
Goutami, it conneets with the Goutami 
again about 10 miles below the land in 
question and that its whole. course for 
those 20 miles and much further lies be- 
tween the main stream of the Goutami 
and its seuthern flood bank. I agree, 
therefore, that we must find that the 
Togarupaya isa partof the Goutami. It 
is undisputed that the Goutami from the 
point where it comes into existence as a 
branch of the Godavari until it reaches 
the sea is a river belonging to the Govern- 
ment ' within the meaning of s.. 1 of the 


569; 25 W. oy 
= (10) (1859) 12 Moo. P. O, 131; T W. Ry*828; 14 B. 
R. 861; 3L, T. 98; 194 R. R. 8o 77 00 


- settlement. 


‘riparian rights 


(9) (1877) 1 A. O. 662; 46 L. J. Oh. 68; 35 L. T. 
R. 165. j 
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Madras Irrigation Oess Act. In taking 
water from the Togarapaya for irrigation, 
therefore, the plaintiffs were taking water 
from a river belonging to the Government. 
It is undisputed that the land in question 
is part ofan Island which has long existed 
between the Togarapaya and the main 
stream oft he Goutami and is on the edge 
of that Island adjoining the Togarapaya. 
The plaintiffa pleaded that the land was 
zemindart jirayati in Viravillipalayam vill- 
age, meaning thereby, as I think we must 
understand the plaint, that it was part of 
the Virevillipalayam zemindari. That plea 
was noi denied by the defendant in his 
written statement. It is admitted that 
there was a Permanent Settlement in respect 
of the Viravillipalayam zemindari in 1802 
or 1803, and we must take it in the. 
circumstances that the land formed part of 
the zemindari at that time. It appears 
from the evidence that parts of the course 
of the Togarapaya, have changed from time 
to time, but it has not been suggested 
before us that it has not flowed immediate- 
ly next to the land in question from the 
time of the settlement. Neither party has 
thought fit to produce the zemindari sanad 
or a copy of.it, and I think from that we 
may inier that thereis nothing in it speci- 
fically referring to the irrigation ofthe 
land in question or of land within which 
that land is included. Such a grant, if it 
had to be construed, it would be our duty 
to construe strictly against the grantee. 
But then we find, as in this case, that land 
on the bank of ‘an Islandin a Government 
river, has been settled as part of a zemin- 
dari without any particular terms regard- 
ing irrigation,in my opinion, we must infer 
that all the ordinary rights of a riparian 
owner, whatevar they may be, were granted ` 
to the zemindar or recognised, by the 
Adopting the view expressed 
in the closing words of Sannidhiraju 
Subbarayudu v. Secretary of State for India 
(7), I agree that we must hold that those 
include the rights to take 
a reascnable quantity cf water from the 
Togarapaya for irrigating the land in 
question onthe edge of the Island. That 
being so, the Madras Irrigation Oess Act 
gives the Government no power to levy a 
cess for such irrigation asthe settlement 
implies an engagement to~ the contrary 
within the meaning of proviso ltos.l 
ofthe Act,. I agree, therefore, that this 
‘appéal must be dismissed with costs. 
Y. N. Y. Appeal dismissed, 
3 SONA. N 
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` SIND JUDICIAL COMMIS- 

SIONER'S COURT. 
First CtviL APPrAL No, 113 or 1925. 

February 1, 1929. 

Present:—Mr. Percival, J. O., and Mr. 
Rupchand Bilaram, A. J. O. 

DAYARAM GIDUMAL—AppELLanz 

r g versus 

Sayad NABIBAX AND OTHERS— 
RESPONDENTS, 

Consent decree—Provision for payment by irstal- 
menis—Clause for paying in lump on defaul= of 
instalment, whether penal—Penalty, tests of. 

An agreement, which provides that on defaut of 
payment of a certain amount on a particular da-e or 
‘dates, the defaulting party shall pay a much lerger 
amount than is admittedly due by him, can be relisved 
against, as the provision for payment of the lerger 
sum is in the nature of a penalty. But where an 
agreement provides that in default of paymen. on 
cartain dates of a certain smaller sum than ic ad- 
mitted to be due or is claimed to be due, the default- 
ing party shall be liable to pay the larger sum 
admitted or claimed to. be due, it is valid and 
enforceable, there being no stipulation in the nasture 
ofa penalty [p. 577, col. 2.7 

A provision for the revivor of the original debi can 
never be in the nature of a penalty; a penalty is s-me- 
thing which a debtor has to pay over and above his 
original liability asa penalty. .[p. 579, col. 1.] 

Thompson v. Hudson (1), Ex parte Burden,In re Neil 
(2) and Bal Kishen Das v. Run Bahadur Singk (6), 
relied upon. 

. Nand Rani Kuer v. Durga Dass Narain (3), dis- 
‘sented from, 


, Ram Gopal Mookerjea v. Samuel Masseyk (5), dis- 
tinguished, f : 


The mere fact that a higher rate of interess is'' 


provided by a consent decree in the event of the 
default occuring does not necessarily render the 
payment of such higher rate penal; the diffeent 
clauses of the decree must needs be construed as a 
whole. [p. 580, col. 2.] 


Bisessar Das Daga v. Emmanuel Vas (7), refe-red 
to 


. First appeal against an order in execution 

proceedings passed by the First Class Sab- 

Judge, Hyderabad (Sind), 

i Mr, Dipchand Chandumal, for the Appel- 
ant. 

Mr. Chuhermal Valiram, for the 3e- 
spondents., A 
] JUDGMENT.. 2 

Rupehand, A. J. C.—This' app=al 
arises in execution proceedings of a conssnt 
decree which provides as follows:— 

“L That the defendants do pay to he 
plaintiff Rs, 5,000 on account of the entire 
claim and costs in two equal instalmerte, 
the first being "payable on 15th January; 
1921, and the second on 15th January, 1925. 

2. That in the case of default in the pay- 
ment of any of the instalments, the deferd- 
ants do pay to the plaintiffs the whole 
amount of claim, viz., Rs. 9,000 and costs of 
the suit amounting to Rs. 729-6-9 with intar- 
est at 9 per cent. per annum", 


a7 
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“where the larger sum is admittedly due the 
-agreemen: to enforce the payment of such 
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The trial Gourt held that the defendants 
had made default in payment of the first 
instalment, and that the payments made by 
them totke plaintiff No, 3 Rs. 2,000 on Febru- 
ary 2nd,2924, and Rs. 500 on February 11th, 
1924, towards the first instalment were not 


-only out of time, but were not a valid dis- 
charge of their liability to pay the amount 
- to the plaintiffs who were jointly entitled to 


receive thesame; but held that as the 
decree provided for a penalty, it was open 
to the-OCourt to relieve the defendants of 
such penalty. The defendants having paid 
the second instalment in time during the 
pendency of these proceedings, the Oourt 
ordered the defendants to pay an addition- 


-al sum of two-thirds of Rs. 4,5C0 with inter- 
“est Gue thereon to the plaintiffs Nos. 1 and 


2 in full satisfaction of their decree. | ae 
The ma:n point raised before us is whe- 
ther the-decree provides for a penalty. 
Now, there is a broad distinction between 


„an agreement which provides . that in 
‘default o: payment of a certain amount on 


a particular date or dates, the defaulting 
party shall pay a much larger amount than 
is admittedly due by him, and, an  agreé- 
ment which provides that in default of 


‘payment on certain dates of a certain 


smailer stm than is admitted to be due or 
isclaimec to be due, the defaulting party 
shall be liable to pay the larger sum admit- 
ted or claimed to be due, 

In the former case, the provision for pay- 
ment of tae larger sum is clearly in the 
In the latter case, 


sum does 20t come within the purview of 
that expression. It would appear that 
where a larger sum is claimed, but not . 
admitted, the question whether such larger 

sum was agreed to be paid in the event of 


default is & penalty or not would greatly 
‘depend upon the nature of such claim and 


on what transpired at the time of the 
agreement to accept the smaller sum in 
satiszaction thereof. : 


Theleading English caseon this point is 
Thompson v. Hudson (1). In thatcase, H 
was indebted to T and S on several accounts 
to ascertain which three separate suits were 
pending &gsinst him. In one ‘suit a final 
decree was made fixing the liability of H 
on one accountand ordering him to 
pay by a day named. H wanted further 
time, and is was agreed between him and T 
and S that the terms of the order.as to pay- 


(1) (1869) 4 H. L, 1; 38 L, J. Ch, 431, 
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' ment should be varied, H agreeing not to 
appealagainst the final decree already 
made, to admit the amounts claimed in the 
„other two suits, and on a certain day to 
. pay a fixed sum and to execute a mortgage 
for sécuring payments in a particular 
manner of another sum; and T and S 
agreed thereupon to take a lesser sum 
“than they claimed with a proviso that if H 
madeany defaultthey should beat liberty 
to recover their, whole debt. He carried 
out his agreement in part and made default 
in payment of the amount due by him ac- 
cording to the manner stipulated and on . T 
.and S enforcing payment of the full 
amounts claimed by them pleaded that the 
proviso in that behalf was a penalty which 
could not be enforced in equity. That pro- 
' viso was in the following terms: “In case 
Lord Downe, or the defendant, shall not 
pay and secure the said sums to the plaint- 
iffs in manner aforesaid, orif' a good and 
` satisfactory mortgage shall not be executed 
to the plaintiff, for the said sum of £25,613 
15 s,and interest, or if the defendants 
‘shall failin performing all or any of the 
stipulations on his part hereinbefore con- 
tained, then the plaintiffs shall be at liber- 
ty to recover the said principal sums, 
interest and costs decreed or claimed to be 
“due to them in the said several suits, and 
to adopt all such proceedings in the said 
several suits or otherwise for aiding their 
.recovery of their said claims as they 
may be advised". 


It was held that the plea that the said 
.proviso was in the nature of a penalty 
could not be sustained. At page 441* Lord 
Weatbury has observed as follows:— - 


“Tp answer to the questions which they 
“were réquired to answer in the Chambers of 
the Master of the Rolls, they thought that it 


was very rational and very right to say, if: 


-a creditor tells his debtor, provided you 
pay me half the debtor two-thirds of the 
debt, on an appointed day, I will release 
you fromthe rest, and. will accept 
money 80 paidin discharge of the whole 
debt, but if you do not make payment of it 
"^on that day, then the whole debt shall 
remain due to me, and I shall be at liberty 
to recover it. There would be no doubt at 
_ all that the proposition was both reasonable 
and accordant with common sense, But the 
principal has not been accepted by’ thetwo 
tribunals before which the case has 
“been heard. The Master of the Rolls ap- 
-pears to have thought that the residue of 
the debt in the case I have put would be 
ees eae NPE ya EE ee 
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converted into a penalty, and .that the 
penalty could not be enforced. It is impos- 
sible to 3old that money due by contract can 
be converted into a penalty. A penalty isa 
punishment, an afflietion, for not doing 
something. But ifa man claims to be entitled 
to receive, at a future time, on the default of 
his debtor, that which he is now entitled 
to receive, itis impossible to understand 
how thas can be regarded as a penalty. I . 
have not, therefore, the least hesitation in 
stating that, ifthe Master of the Rolls is 


Tightly reported, therewas a strange con- 


fusion az the moment prevailing in his 
Lordshi»'s mind, and that it could not have 
been present to him at the moment when 
he delivared his judgment that the rest of 


-the debt still remained due by contract, 
and that what was due by contract could 


not bea penalty". .. . 


At page 435* the Lord Ohancellor has 
said: - - `- : 
“Tt ig.3qually clear on the other hand that 


where there is a debt actually due; and at 


the time when the debt becomes due and is 
not paid, an agreement is.entered into for 
granting to the debtor further indulgence, 


_andthe creditor is willing to allow him 


certain advantages and deductions from 
that debt as well as to extend the time for 


‘its paynent, if adequate and proper securi- 


ty in the mind of the creditor be afforded 
him as bis part of the bargain in respect of 
which he is to make these concessions, then 
it is perfectly competent for the creditor to 
say, (If the payment be not made modo et 
forma es I have stipulated, then forthwith 
the rigEt to the whole original debt shall 
revert to me, and it shall be.open to me- to 
proceed and to exercise all: those powers 
which I have for compelling payment of 
-the originaldebt; in other words, 
entitled to be replaced in the position in 
which [was when this agreement which 
has been broken wasentered into. There- 
fore, as far asthe. lawof the case is con- 
cerned, there can be no difficulty in the 
matter’. >` 


In ths case H was disputing the validity 
of the fnal decree passed in one suit and 
theamcunt claimed in the other two 
suits, butin consideration of the agreement 
to pay aemallsum on certain conditions 
he waived his right to file an ‘appeal in 
thesuit which was decreed and submitted 
to decrees for the sums claimed in the 
other two suits, and he was made to pay the 
said sums, | f 

In-tbə later ease of Ex parte Burden, In Te. 
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Neil (2) a creditor who had issued a debtor's 
summons in respect of a judgment.debt of 
£344 agreed to accept a cheque for £501 
and three Bills of Exchange for £50 each 
accepted by a third party, and on payment 
of the cheque and bills in due course to 
give a receipt in full settlement of the judg- 
ment debt, but that in default of payment 
of any or either ofthe.cheque or bills, the 
creditor was at liberty to proceed for the 
full amount. The Court consisting of James 
Ootton and Lush, Lords Justices, unanimous- 
ly held thatthe creditor was entitled to 
proceed for the full amount. Ootton, L. J., 
expressed his view thus:— 

“It is said that the provision for the 
revivor of the original dabt is in the nature 
of a penalty. I know of no case in which the 
equitable doctrine about penalties has been 
applied toa case in which a creditor 
agrees to reduce the amount of his claim on 
certain conditions, but that on the feilure 
of the debtor to fulfil any one of those con- 
ditions the original rights of the creditor 
shall revive, and, in my opinion,the docirine 
ought not to be applied to such a case”. 

Lush, L. J. has expressed the same view 
in different terms as follows:— 

"Is there any equitable ground for reliev- 
ing the debtor? It has been argued that 
the provision for the revivor of the debt is 
a penalty. Iunderstanda penalty to be 
something which a debtor ia to pay, over 
and above his original liability, as a 
punishment, But that is not sọ in the pre- 
sent case". : 

It would follow from both these cases 
that' where a party claims to be entitled to 
receive a larger sum which isreally due to 
him, in the event of default in paymentof 
the smaller sum which he has agreed .to 
take subject to certain conditions, the 
claim for money really due to him cannot 
be converted into a penalty which means 
Bomething which the debtor is to pay over. 
and above his original liability as a punish- 
ment, and no such question can, therefore, 
arise. < 
Now, it is, no doubt, true that s. 74 of the 

Indian Contract Act has done away with 
the distinction between a penalty and 
liquidated damages, but there is nothing 
in that section orin the illustrations thereto 
‘to show that it was ever intended to lay 
dowa any different law than was laid dowa 
in the two cases cited above, ani to pena- 
lisa a party who was prepared to makea 
concession in favour of his debtor by az- 


| p (1381) 16 Oh. D. 675; 44 Ja T, 525; 29 W, R, 
t- - 
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ceptinga smaller sum than was due to him 
'providedit was paid in strict conform- 
ity of the concession shown to him. 


Our astention has been invited to Nand 
Rani Kuer v. Durga Dass Narain (3) where 
a compromise decree provided that if the 


‘defendant paid to the plaintiff Rs. 1,000 


immediately and Rs. 12,609 on or before 
31st March, 1923, the claim of the plaintiffs 
wculd bs discharged in full, but that on 
failure pay the above instalments, the 
-plaintif would be entitled to realisè her 
fuil clain for Rs. 20,989-9 with costs and 
future interest, the defeniants had made 
default :n payment of Rs. 12,000. on the due 
date, the Court condoned the delay. 

It appears that the attention of their 
Lordships was not drawntothe above de- 
cisions. The judgment is a short one and. 
all thatit says on this point is: . . | 

“On the other hand, it seems to be now 
settled ;3at where the agreement is for the 
‘payment of money on a prescribed date, 
and tha; upon default of payment on that 
date money or land is to be forfeited, time 
is not cf the essence of the contract”. 

Now, these observations are perfectly 
correct, perfectly intelligible, ifthey are 
applied to a case where the party in default 
is made so pay a larger sum than is due by 
him. Bat with all respect, I fail to see how 
time could be treated to be a non-essential 
term iu she contract inthe case where the 
creditor agrees to forego part of his admitt- 
ed claim. provided he gets the lesser sum 
ona pacsicular date. Ia such a case time 
is not oriy the essence of the contract, but 
the whole consideration of it. It isin 
consequznee ofthe promptness of payment 
of a part of the debt at once that the 
creditor agrees to forego the remainder, 
anc it is not à case in which equity relieves 
against time, for if it did, it would ba 
violating at its rules, as per Master of thé 
Rolls in “ord v, Earl of Chesterfield (4), ` 

Gur ettention has also been invited to 
the case of Ram Gopal Mookerjea v. Samuel 
Masseyk (5) but in that case the point 
which their Lordships were required to 
adjudicate upon was whether there had 
been any failure by the respondents in the 
substantial performance. of the contract, 
and if there had been any default to whom 
such defzult, was attributable (page 258*), 


(3) 82 Ira. Oas. 505; 2 Pat, 906; (1924) Pat. 122; 5 P. 

. T. 401; Æ. I. R. 1924 Pat. 387. : ES 

(4) (1854) 105 R. R. 201 at p. 201; 19 Beav, 428; 2 W, 
R. 620; 52 E. R. 416. s : 

(5) 8 M, Z- A. 239; 2 W. R. P. O. 43; 1 Suth P. O.J, 
409; 1 Saw. P. O: 17.760; 19° E. R. 521, Rat 
"*pigsofdM.L Ahad] TT TA 


E m 
Tihhi base the offer of payment had beet 


i made “in time by the respondents: but it 
was .urged before their Lordships that that 
‘offer-wasno valid offer on three grounds: 
‘first, that the offer did not include the 
‘interest which ought at that time to have 
‘been paid, second, that the person to whom 
money was offered had no authority to 
receive money on behalf of the appellant, 
'and third, that the respondent was bound 
‘to seek out the appellant on the date of 
- payment and to tender him the -exact 
amount and interest then dué (page 259*). 
'Asto.the first objection their Lordships 
` ‘observed’ that the omission to include 
_ interest arose from a misapprehension of the 
ambiguous words of the agreement, and 
that such omission was not the reason why 
‘the money was refused. As to the second 
objection, their Lordships observed that 
they ‘were by no means satisfied that the 
"person to whom the money was tendered 
‘had no authority to receive the money. As 
+o the third, it was said that there seemed 
tö have been uncertainty on both.sides as 
‘tothe place where the ¢krarnamah was 
‘to: be produced and the money: paid, 
‘After discussing the evidence their Lord- 
ships’ held that they were satisfied that 
there ‘was-a bona fide endeavour on the 
‘part of the respondents fairly to perform 
his agreement. 


~The case of Ford v. Earl of Chesterfield (4) 
was cited before their Lordships as good 
authority but an attempt was made to 
distinguish it on the ground thai in the 
case before their Lordships a third person 
had undertaken the liability of the debt 
“and to incur the penalty. But the judg- 
ment of. their Lordships .of the Privy 
‘Council is silent on that point. It cannot, 
therefore, for a moment be suggested that 
the principle laid down in Ford's case (4) 
was considered as inapplicable to India. 


. : The case of Bal Kisen Dasv. Run Bahanur 
Singh (6) is an authority for the proposition 
that a penal clause ‘contained in a consent 
decree may be relieved by the Oourt, 
though it does not so expressly decide, and 
proceeds upon that assumption. But it 
goes no further and if carefully analysed, 
it, on the contrary, helps the plaintiffs to a 
certain extent. In that case, certain in- 
stalments were allowed on certain condi- 
tions. Article .2 of, the solehnamah provid- 
ed for payment of interest at eight annas 
: (6) 10 I-A. 162; 10 C. 305; 13 O. L, R. 392; 7 Ind. 
Jur. 554; 4 Sar. P. O. 465, As 
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per cent. and- further provided for the 
amounts paid being appropriated in a 
certain manner and how they were to be 
paid. The third Article which is the 
important one ran as follows : — 

"If the first instalment be not paid on 
the 30th Bhadon 1281 Fasli, and two con- 
secutive instalments be not paid, then the 
plaintiff shall have the power to take out 


-execution of the decree, and realize his 


entire decretal money, with interest at the 
Tate of one rupee percent. per mensem, 
from defendants, and their properties. In 
case of default, the ‘decree-holder shall be 
entitled to take out execution, and realize 
interest cn the entire decretal money from 
the date- of such default to that of realiza- 
‘tion, ab the rate of one rupee per cent. If 
the first instalment be not paid on the 30th 
‘Bhadon 1281 Fasli, then the decree- 
holder shall have the power to realize the 
principal with interest at the rate of one 
‘rupse per cent. per mensem from the date 
‘of this solehnamah, to which your peti- 
tioners, defendants, shall have no objec- 
tion. If at any time within the term 
‘defendanis desire to pay any sum over and 
above Rs. - 30,000, the plaintiff shall. have 
no objection to receive the same." ‘In 
dealing with the effect of these different 
clause inthe decree, at page 165* it is 
gai 
pen: their Lordships are of opinion that 
the construction of the decree was substan- 
tially correct, though they do not concur 
with the High Court that the payment ofa ` 


Sa 


- double rete of interest was in the nature of 


apenalty. The solehnamah was an agree- 
ment fixing the rate of interest, which was 
to be at the rate of 6 percent. under certain 
circumstances, and 12 per cent. under 
others. ” 7 f 

And at page 170* it is said: 

“Tt is scarcely necessary to refer to the 
argument that the stipulation for payment 
of interest at 12 per cent. per annum upon 
the whole decretal money was a penalty 
from whizh the parties ought to be relieved. 
It was nct a penalty, and even ifit were 
so, the stipulation is not unreasonable, 
inasmuch as it was a mere substitution of 
interest at 12 instead of 6 percent. per 
annum in a given state of circumstances”. . 

It would, therefore, appear that the mere 
faci thas a higher rate of interest was 
provided by a consent decree, would not 
necessarily render the payment of such 
higherrate penal. Different clauses of the 
decree must needs be construed as a whole; 
T#Pageso? 101, A.—[Ed.] Bee 





: 116 I, O. 1929 


Bissessar Das Daga v. Emmanuel Vas 7). 
If both the clauses of the decree in suit are 
construed together, it would appear taat 
it was intended to provide that thare 
was to be a decree for the whole 
amount due with interest and costs, Dut 
that if^ Rs 5,000 t was paid in cermin 


instalments no furgher sum was to be ~ 


recovered and tha it proceeded on zhe 
admission that the sum claimed was reelly 
due to the plaintiffs. 

. No attempt has been made to prove taat 
Rs. 9,000 was not the sum really cue 
or that the claim in suit was exaggera:ed 
and so excessive that the respondents 
could not possibly have agreed to a decree 
for that amount except on the basis of 
the „excess over Rs, 5,000 being by vay 
ofa penal provision for non-payment of 
the amount really due by the defendants on 
the dates Stipulated by them. On zhe 
maam: it would appear that the sum of 
,000 was approximately the amount 
justy due by the defendants and that she 
defendants were securing a substan ial 
concession by agreeing to pay the sum of 
Rs. 5,000 promptly. reference tozhe 
pleadings makes it abundanty clear thatihe 
minimum sum which the plaintiffs bena 
fide believed to be due was Rs. 9,100. 
They had asked for a decree for "this 
amount or such further sum as was focnd 
due to them. The respondents were ithe 
accounting parties and had suppresed 
their books. A commissioner had bzen 
‘appointed to ascertain what amount shaald 
be .decrsed to the plaintiffs, and there yas 
a chance. of the defendants being mado to 
pay more than Rs. 9,000. Lastly the defead- 
ants II were minors, and the Court's 
sanction was duly obtained before she 
com promise decree was passed. It is hardly 
believable that the Court agreed to tea 


party to a consent decree which rendered © 
‘the minors liable toa penalty of paying . 


about Rs. 5,000 on a just claim ofan 
equal amount,- unless the amount justly 
due was paid in two equal instalments 
within a period of about eighteen morths 
from the date of the decree which was May 
15th, 1923. If, on the other hand, it is borne 
in mind that as the defendants vere 
agriculturists and the recovery of the 
money under the provisions of s. 
29 of the Dekkhan Agriculturists’ Relief Act 


(7) 107 Ind. Cas. 25; 55 T. A. 58; 47 O. L. 162; 54 
. M. L. J. 122; A.I R.1928 P. O. 97; LL 40 Qu 
45; 30 Bom. L. R. 243; 32 O. W. N. 509; L W. 
655; 24 N. L. R. 17; 55 C. 238; 26 A, L, J. ên; (=928) 
M. W. N, 951 (P. O.). 
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“would mean any amount of delay in its 
the plaintiffs were prepared to: 


recovery, 
maksa substantial reduction of the amount 
‘due provided the defendants | paid the 
sums agreed upon on the stipulated dates. 
I am of opinion that on a true construc- 
_tion of the decree read as a whole, and 
in the lizht of the’ other circumstances of 
‘the: case, the decree was not a penal decreé 
-and thas - it- could - not, therefore, be 
relieved 
lower Court cannot, therefore, ba maintain- 
-ed. The defendants: have paid Rs, 2,500 to 
plaintiff No, 3 and have deposited a further 
sum of Es. 2;500 in Court: The share 
of the pisintiff "No. 3 in the full: amount 
decreed ie over Re. 3,000. - The defendants 
are, thereiore, entitled to full eredit for 
“Rs. 2,500 vaid to the "plaintiff .No, 3, 


- the plaintiffs being at liberty t to settle their 


equities izter se. 
- [kold that the plaintiffs Nos. Land 2 are 
entitled : :o: proceed with the execution 
.applieaticn under O. XXI, r. 15 Civil Pro- 
cedure Ccde, for recovery;of the full amount 
of Rs. 9,100 and costs as provided in the 
decres less Rs. 2,500 paid to plaintiff 
No.3 and Rs. 2,500 and such further 
sum as has been deposited in Court with 
interest a; the stipulated rate, such interest 
being cherged on the sums actually due 
from time to time. I would accordingly 
‘allow this appeal and order the learned 
Judge below to deal with the execution 
application according to law and in the 
light of tha above findings. 

Taking into consideration all. the 
circumstences of this case, I would order 
that each party should bear his own costs 


througbozt, l 
Percival, J.C.—I concur. > 
Appeal allowed, i 


P. B. A. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORrIGIRAL OiviL Soir No. 720 or 1927, 
February 26, 1929. 

Present :—Mr. Rupehand Bilaram, A. J. O. 
: NESUMAL JIAMAL—PrAINTIEF- 
versus 
CHAN DUMAL ASSANMAL AND OTHERS— 
—DEFENDANTS. 

Lanitaticn Act (IX of 1908), Sch. I, Arts. 65, 66, 
68, 30, li3—Mortgage for - ter m—Proviso for 
regular parnent of interest —Stipulation that princi- 
pal amount and interest shall be payable at once if 
interest is mot paid —Default—Suit for principal- and 


against, and the -decree of the, 
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interest —Limitation--Terminus a 
meaning of. 

A. mortgage-bond, inter alia, provided as under:— 

“We shall pay this interest monthly........... and 
return the principal amount in 12 months’ time...... 
acess But if we fail to pay it at the stipclated time, 
we shall return the principal and interest amount 
before the expiry of 12 months whenever she creditor 
abovenamed will demand the same." Default occured 
in payment of interest : E 
' -Held, that the terminus a quo for purposes of 
limitation for a suit to recover the mortgage-debt 
was the date of first default in payment of interest. 


` [p. 586, col. 1.] 
Official Receiver v. Hussain Lal Mahomed (1) and 


‘Vishindas Wadhuram v. Hotomal Ditomal (2), fol- 


lowed. . 
| Case-law, Indian and English, discussed] . 
In the case of an ordinary agreement providing 
for payment on demand, time runs from the date of 
the agreement and not from the date of demand. 


ibid. ; . . 
Mr. Tulsidas Amanmal, for the Plaint- 


Aff. 
. Mr. G. A. Kikla, for the Defendants. 


`. JUDGMENT.—The only plea. raised 
in this suit is one of limitation. The 
mortgage-bond executed by the defend- 
‘ants Nos. 1 to 6 in favour of one Àmanmal 
je dated May 6, 1920. It provides; inter 
alia, as follows : : 

* (We have) settled the interes: thereof 
-4.e, Rs. 100 at the rate of one rupee per 
‘cent. per mensem. We shall pay: this in- 
terest monthly.:..............- „and return the 
principal amount in 12 months' time......... 
M estoees pedes If we continue to pay the inter- 
est punctually as agreed upon then the 
creditor will remitus 4 annas per cent. 
per mensem out of the interest. But if we 
fail to pay it at the stipulated time, then 
the -creditor is not bound to give us any 
discount nor shall we claim it. If, how- 
ever, -we do, then such claim on our part is 
and will remain void and ineffectual and 
we shall return the principal and interest 
amount before the expiry of 12 months 
whenever the creditor above-named will 
demand the same." ` 

By & deed of assignment dated May 21, 
1991, Amanmal assigned his righis in the 
mortgage-deed to one Jiamal. l 

Jiamal is dead, and his son is the plaint- 
itt. He has sold the property. in exercise 
of the express power of sale givan to the 
mortgagee under the deed of mortgage, and 
has now filed this suit for recovery of the 
deficit resulting therefrom, but has limited 
. hisclaim to asum of Rs. 5,000 only. 

Defendants Nos. 2 to 6 have been given 
.upas they have been adjudicated as insol- 
. vents. s 

- The defence of defendant No. 1, who is 
`: the only defendant on the record is. that 
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as there was a failure to pay interest in 
the very first month, the whole amount 
became payable at once, and that, there- 
fore, urder Arts. 65, 66,68 and 80, which- 
ever Article may be applicable, read with 
s. 116 of the Limitation Act this suit 
should have been brought within six years 
of the date on which the amount became 
payable under the mortgage-bond, that is 
to say, onor about June 21, 1926, and as 
the plaintis dated May 5, 1927, the plaint- 
ifs cleim is barred by limitation. Mr. 
Tulsidas has relied upen the case of 
Official Receiver v. Hussain Lal mahomed (1) 
in support of his contention that notwith- 
standing such failure to pay interest the 


-period of limitation commenced to run from 


the expiry of 12 months when the amount 
was made re-payable. In that case the 


' mortgage-deed, inter alia, provided as fol- 


lows: 

“I shall repay the principal amount 
within two years and the creditor shall re- 
ceive the same when Ido so................. ` 
But if I fail to pay the fixed interest in 
any month punctually at the stipulated 
time as above, then there will be a breach 
of this promise, and in that event I shall 
pey back all the money together with in- 
terest in respect of which default is made 


-when hə demands even before the expiry of 


ths abore period.” ; 

My learned brother Lobo, whotried that 
ease, held on the evidence that interest had 
been paid up to a certain date, that such 
payment revived limitation under s. 20 of 
the Limitation Act, and that the suit was, 
therefore, within time. He, however, 
made certain obiter dicta which are in 
favour of the plaintiff. With all respect 
Iam no; prepared to agree with the view . 
taken Ly him. The learned Judge seems 
to have proceeded upon certain passages 
appearizg in the judgments of Pratt, J. C. 
and QOrouch, A.J.C.,in the case of Vi- 
shindas Wadhuram v. Hotoma Ditomal (2) 
but, in my opinion, those passages have no 
application and that. case as also the prior 
rulings of this Court on which it proceeded 
support the contrary view. 

The sarliest reported case is that of 
Jethanand Topandas v. Lalama Sitalmal (3). 
That was a case ofan instalment decree 
which provided :— 

“Tf tke defendant fails to pay any instal. 
ment, tken he shall pay the, whole balance 
at once. ....But itshall- be optional to the 

(1) 99 Iad. Cas. 871; A. I. R. 1927 Sind 151. 


(2) 31 Ind. Cas. 479; 9 S. L. R. 90. 
(3) 1 S.L. R. 252, z 
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plaintiff to recover the entire amount at 
once, or by instalments if there is default 
in payment of any - instalment.” 

Crouch,A J.O. in delivering the judgment 

of the Bench said: “Mr. Rupchand contends 
that the cases relied on by the lower Cotrt 
do not cover the case where a creditor Las 
a clear eption given him by the deorse. 
But as pointed out in Jadab Chancra 
Bakshi v. Bhairab Chandra Chuckerbucty 
(4), no distinction can be drawn between a 
ease in whichit is provided Ethat on ncn- 
payment of an instalment the whole amorat 
shall become due, and one in which it is 
provided that, on non-payment of an instal- 
ment, the whole amount may be claimed. 
The provision being for the benefit of the 
creditor the presumption is that he dres 
not waive it, andthe defendant may wall 
consider the whole amount to be due frm 
the time that the creditor hasa right to on- 
force it [See Hemp v. Garland (5) cited in 
Sitab Chand Nahar v. Hyder Malla (6)]." In 
Kimatrai Kashiram v. Waderao ser 
Mahoned Khan (7) the instalment mortgcge 
bond in svit contained a clause in “he 
following words: 

"[f I makeany default I will be liable to 
pay the remaining principal amount at oace 
and even then it will be in the power of she 
mortgagee to let the money remain with 
me or not.” f 

It was contended before the Court taat 
the last words “even then it will be in che 
power etc "amounted to an independent con- 
tract for the recovery of the instalmente as 
‘previously provided in addition to she 
optional contract for the payment of she 
whole amount in default of payment of she 
instalment. This contention was neza- 
tived on the ground that clear words woald 
be necessary to establish such aecontract 
and it was held that the date of default in 
payment of the instalment wasthe sturt- 
ing point of limitation unders. 75, and that 
mere abstinence on the part of the cred_tor 
not to sue was not proof of waiver so ac to 
affect limitation. In Vishindas Wadhuzam 
v. Hotomal Ditomal (2) the agreement pro- 
vided as follows:— 

“The agreement is that within 12 morths 
from this day, weshallre-pay the princ.pal 
amount to the lender. Interest on the 
above sum is fixed at the rate of 8 armas 
per cent. per mensem from today...If wecfail 


to pay interest in any month, then we mall 
(4) 31 C. 297 at p. 300. 
(5) (1842) 62 R.R. 493; 4 Q. B. 519; 3G. c D. 
402; 12 L. J. Q. B. 134; 7 Jur. 302; 114 E. R 994. 
(6) 24 C. 281; 1 O. W. N. 229. 
(7) 25 Ind. Cas. 938; 8 S. L, R. 83, 
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pay ihe creditor two months’ interest 
together. Should we fail to pay the 
principal cum on due date as stipulated 
above, or monthly interest, or two months’ 
interest tozether to thecreditor, then in 
that case the creditor aforesaid is at 
liberty to äle ə suit immediately and to 
recover the whole of the above amount 
with interest at the rate of one pet cent. per 
mensem uctil satisfaction". Tbe learned 
Judgss held that time began to rua when 
the cefaul; was madein the payment. of 
interest, and that the _ clause which 
gave the creditor liberty to file a suit in no 
way affected the questior. Pratt, J. O. - 
pointed out thatifthe stipulation as to 
default were so worded that it does not 
come into operation unless and until the 
obligse elects to enforce it, then there is, 
-ag pointed out in Kimatrai Kashiram v. 
Waderao Sher Mahomed Khan (7) an alter- 
native contrast. -But the phrases “is at 
liberty to file a suit forthe whole amount" 
andthe like do not impose any election. 
They merelyimply that the whole amount 
is payable on demand and no distinc- 
tion can be drawn between the phrases “may 
be sued and shall become due.” Orouch, 
“A. J. O. sa.d:= 

“Tt matiars not by what form of words 
the right to immediate payment of the 
principalia default of payment ofan in- 
stalment, or of interest, is conferred. Every 
creditor Las an option to file a suit or 
not to fie a suit and within certain 
limits to select his own time for filing 
it. The est whether or not the period 
of limitation begins to run is—has the 


payes or obligee a right to file a 
suit forthwith for the principal remain- . 


ing Cueif heso chooses?” It is, no doubt, true 
that the learned Additional Judicial Com- 
missioners further obsarved as follows:— 

-“Tt would, of course, be quite easy to draw 
a bond in such form that the creditor 
would not getanimmediate right tosue . 
for the principal unless he elected to doso." 
and illustrated his observation by say- 


ne Thus, in the event ofinterest being in 
arrears foz two months, the creditor shall 
be ai liberty to serve on the debtor a’ 
writien rotice calling ou the debtor to 
forthwith pa» the whole principal and in- 
terest thea due, and on such notice being 
served, tha whole principal aud interest 
shall beccme due." af 
Now therecan be no doubt that it is 
open tdtae parties to provide by their 
- agreemert that even -in the event of 
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. failure by one of them to pay interest on 
she due dates, the principal amount shall 
fot be payable at’ once until and unless 
tomething further is done inthe nature 
of an exercise by the party who is not at 
default of his right to putan end tothe 
contract and to call ‘or the payment of 
money on such default. But there is no 
provision in the present case in that be- 


half, nor was there any in the case of 
Vishinhas Wadhuram v. Hotomal Ditomal. 


(2) or Official Receiver v, Hussain Lal 
Mahomed (1). 

The cases decided by this’ Court were 
governed by different Articles.of the Limita- 
tion Act, Jethanand Topandasv Lalama 
Sitalmal (3) was.a case of an instalment 
decree falling within Art. 179 ofthe Act 
of 1877 corresponding to Art. 182 of the 
present: -Act. Kimatrai Kashiram v, 
Waderao Sher. Mahomed Khan (T) was a 
case of a "mortgage-bond providing for 
payment, of the amount due by instalments 
and governed by Art. 132 of the Limita- 
tion Act. Vishindas Wadhuram v. Hotomal 
Ditomal (2) wasagain a case of a bond 
providing for payment of interest at 
certain stated terms and making the whole 
payable on failure topay interest and was 
treated as falling under Art. 650r Art. 66 
or Art. 68 

But in all these cases the same principle 
was applied for determining the starting 
point of limitation. ` 

The view taken by this Court seems to 
bein accordance with that taken by the 
Allahabad and Calcutta: High Courts. Cf. 
Gaya. Din v. Jhuman Lal (8), Pancham 
v. Ausar Husain (9) (both cases of 
instalment mortgage-bonds under Art. 132 
` of the Limitation Act.) 

Shib Dayal v. Meharban (10) (a case ofa 
mortgage-bond providing for immediate 
payment of money on failureto pay in- 
terest and governed by Arts. 80 and 118 of 
the Limitation Act). 
` Kanhai v. Amrit (11) (a case of instal- 
ments under Art. 75 of ihe Limitation 


Act). ; 
hap Chand Nahar v. Hyder Malla (6) 
and Jagdeo Singh v. Bal Govind Singh (12) 
‘(cases of mortgage-bond providing for 
payment of the amount on default of pay- 
ment of interest regularly under Art. 132 


' (8) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 
(9) 63 Ind, Cas. 441; 43 A.596; 19 A. L. J. 592, 
(10) 69 Ind. Cas. $81; 45 A. 27; 20 A. L. J. 819; A, I. 
R. 1923 All. 1 (F. B.). ` 
(11) 87 Ind. Cas. 162; 47 A. 552; 23 A. L.J. 424; L. 
`R. 6 A. 265 Civ.; A. I. R. 1925 A1. 499, * 
_ (12) 2 Ind, Oas, 653. yes 
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ofthe Limitation Act. i 


Basanta Kumar Singha v, Nabin Chandra . 
Shaha (13) (an instalment decree under. 


Art. 187 of the Limitation: Act.) 

The leading English case on thispoint and 
which appears to have been relied upon in 
most of theabove casesisthat of Hempv. Gar- 
land (5) where it is said: “If he (the plaintiff), 
chose to wait till all the instalments .be- 
came due, no doubt he might doco; but 


that which was optional on the part of - 


the plaintiff would not affect the right of ` 


the defendant, who might well consider 
the action as accruing from the time 
that the plaintiff had a right to maintain 
it. TheStatute of Limitation runs from 
the time the plaintiff might have brought 


his action, unless be wes subject to any 
of the disabilities specified in the 
Statute", ; 


This case was followed in Reeves v. 
Butcher (14) and is accepted as good law 
in England up to this day: (see Halsbury's 
Laws of England, Vol. 19, page 44). 

The Madras High Court has taken a 
somewhat different view. In Narna v. 
Amman: Amma (15) the hypotheeation 
bond sted upon provided that interest 
due on the amount of Rs. 200 at the rate 
of6iper cent. per annum should be paid 
on Novemberl ofevery year commencing 
from November 1, 18:9, and that the 
principal amount should be paid on 
November 1, 1889, with interest due for 


the previous year; and thatinthe event - 


ofdefauit ofthe mortgagor in the pay- 
ment of interest in any year or of ihe 
principal on the dates specifled (herein; 
ihe mortgagor should pay the principal 
sum togsther with interest at12 per cent. 
peranünum frcm the date of default till 
the date of payment without raising ihe 
plea ofiuture instalments on the liability 
of the mortgaged property. There was 


default in payment of interest in 1:96 and - 


in subsequent years, and the suit was filed 
on October 10, 1922. It was, held thatthe 
suit was not barred by limitation. Se- 
shagiri Ayyar, J. said at page 9854; — 

“It is awell-settled principle of law that 
no one :s obliged to take advantage of a 
forfeiture, s 40f3 and 4 Will. IV, Cap. 
27. This rulehas been applied to cases 
n ed Ind. Cas. 594; 53 O. 277; A. I. B. 1926 Cal. 

(14) (1£81) ? Q. B. 509; 60 L. J. Q. B. 619; 65 L. T. 
329; 39 W. R. 262. 


(15) 35 Ind. Cas. 418; 39 M. 981; 4L. W. 77; 20 
M. L. T. 174; (1916) 2 M.. W.N. 125;-31 M. L.J. 
805. x 


“Page o2 39 M—[Ed] |. . ^. 
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providing aright cfentry on a forfeiture; 
andit has been held that the landlord 
should nct becompelled to take advantage 
of the forfeiture clause, so as to make 
limitation run againsthim,if he does not 
choose to avail himself of it; Astley v. 
Earl of Essex (16).” p 

In a later case, Sir George Jessel, M. R., 
who decided the case just quoted used 
some very forcible language against the 
contention to accelerate limitation. In 
Magdalen Hospital v. Knotts (17) the learned 
Master of the Rolle says: “The mere state- 
ment of sucha proposition was shocking 
to one's intellectual perception when one 


considered for what object the Statute of: 


Blizabeth was enacted”. It was also point- 
ed outthat & benefit secured to the creditor 
should not beavailed of by the debtor 
when the former does not want it. No 


doubt, in Reeves v. Butcher (14) and Hemp. 


a different view was 


(5) 
that the 


is most probable: 


v. Garland 
taken. It 


language of Art.75 of the Limitation Act, 


was borrowed from this judgment. Banring 
on Limitation points out that this ‘decision 
does not consider the principle that ne 
one ‘ought to be forced to take advantage 
of a forfeiture. Whatever may be the effect 
of the learned Chief Justice's view regard- 
ing the construction of Art. 75 of the 
Limitation Act, we see no reason for not 
giving the language of Art. 132 its plain 
and natural significance. 


This case was followed. dn Muthia 
Chettiar v. Ventatasubbarayulu Naidu (18). 


With all respect, L can find no warrant’ 


for importing into the Indian Limitation 
Act the provisions of ss.3 and 4 of the 
Real Property Limitation Act, 1833, 3 and 
4, Will. IV, c. 27, which deal with a different 
set of circumstances, Section 3 inter alia 
declaresthat'*whenthe personclaiming such 
land or rent (referredto therein), or the any 
person through whom he claims, shall have 
become entitled by reason of any forfeiture 
or breach of condition, then such right shall 
be deemed to have first accrued when 
such forfeiture was incurred or such con- 
dition was broken.” Then follows e. 4 
which provides in express terms that 
“where the advantage of forfeiture is not 
taken by the remainderman, then he shall 


(16) (1874) 18 Eq. 290; 43 L. J. Oh. 817; 30L T. 
485; 22 W. R. 620. 

(17) (1877) 5 Ch. D. 175 at p.180; 46 L. J. Oh. 149; 
31 L. T. 189; 25 W. R. 181. 

(18) 90 Ind. Cas.1033; 49 M. 403; 22 L. W. 67; 49 
394; A. L R. 1928. Mad. 160; 51 M. L.' J. 
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have anew right when his estate comes 
into possession." In Astley v. Earl 
of Essex (16), 8.4 of 3 and 4 Will IV, c. 27 
was heid to extend to forfeitures 
which operate to accelerate an 
estate under a conditional limitation as 


: well as tc forfeitures of which the heirs- 


at law on. y ean take advantage. This case 
proeseded on the construction and under- 
lying object of the section. 

1 think it is a dangerous principle to 
folicw, tc import into the Indian Limi- 
taticn Act express provisions contained 
in a special English Statute of Limitation 
relating to actions of real property which 
have no application even in England to 
actions of asimilar nature to that in suit, 
and more so where s 1120f the Transfer 
of Property Act which deals with waiver 
of forfeiture contemplates certain overt 
‘acts being done by the lessor and not mere 
lachas as evidence of waiver. 

With regard to the case of Magdalen 
Hospital v. Knotts (17), it is sufficient to 
obse-ve that the judgment. in that case 
was -eversed by the Court of Appeal: Mag- 
dale» Hos»ital v. Knotts (19). 

Therul.ng in Narna.v. Ammani Amma 
(15) does not also appear to have found 
favour with Ramesam, J., in Mukyaprana 
Bhaita v. Kelu Nambiyar (20), where his 
Lordship has said: 

seres But there is another group of cases 
where wi:hout the use of such phrases, 
it was said the mortgagee has got an 
option t» take advantage of the default 
clause. They are, for example, Narna v. 
Ammani Amma (15) and Panagblahayil 
Kunzunnt Nair v. Mannathen Paranbeth 
(21), (a case of chit fund). These are in 
conflict with the decisions in Gaya Din v. 
Jhuman Lal (8) and Sitab Chand Nahar 
v. Hyder Malla (6). I am inclined to agree 
with the Allahabad and Oalcutta deci- 
sions and dissent from the dicisions of this 
Court ..... 2 : 


If ana_ysed, the agreement in suit 
amounts to nothing more than this: that 
the mortgages agrees with the mortgagor 
that he will not claim re-payment .of the 
amount advanced for a period of 12 months 
provided she interest accruing due is paid 
every mouth. But iftbere is default in 
payment of such interest, the agreement is 


ag) (1879) 4 A. O. 324; 48 L. J. Oh. 579; 40L. T. 
466; 27 W. k. 602. 

(20) 112 Ind. Gas. 270; A. I. R. 1928 Mad. 705 at p. 
707; (19293 M. W. N. 204. 

(21) 8 Ind. Cas, 510; (1911) 1M. W. N.79; 9 M, L, 
T, 36. 
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broken, and there is no obligation upon 
the mortgagee not to demand re-payment 
of the money up to the expiry of the 
stipulated period, and the amount becomes 
payable on demand, and its payment may 
be enforced at any time thereafter at the 
desire of the mortgagee. As so stated, to 
me there appears to be no difference be- 
‘tween this agreement afteradefault has been 
made in the payment of interest-and a 
promissory note or other agreemert to pay 
in the very first instance the amount on 
demand. There can be no doubt that in 
the case of an ordinary agreement pro- 
viding for payment on demand, time runs 
fromthe date of the agreement and not 
from the date of demand. Ipso facto where 
the condition on which the mortgagee has 
agreed to allow time, namely, the regular 
payment of interest is broken, the amount 
due becomes payable on demand and time 
runs from that date. 

It is not necessary for me to develop 
this point further, as whatever may be the 
view entertained by other High Courts, 
I am bound by the decisions of this Court 
given on its Appellate Side. | 
* I am not able to distinguish either the 
present case or the case of Official Re- 
ceiver v Hussain Lal Mahomed (1) from that 
of Vishindas Wadhuram v. Hotomal Ditomal 
(2, and I hold that time commenced to 
run from the date of default. 

As the present case does not fall within 
the purview of Art. 73 of the Limitation 
Act, the question of waiver hardly arises. 
But even if that Article were applied, 
there was an obligation on the piaintiff to 
prove express waiver, and as said in Cheni 
Bash Shaha v. Kudum Mundul (22), waiver 
and laches are not convertible terms. 
Mere laches on the part ofthe mortgagee 
in not selling the mortgaged property 
or instituting a suit for the recovery of 
the amount due to him within the period 
of limitation is not tantamount to. waiver. 


In the course of evidence . of Amanmal, 
it transpired that he admitted having re- 
ceived interest for a number of months. 
Though such payment was not expressly 
pleaded asreviving limitation under s. 20 
of the Act, I adjourned the hearing to 
to-day to enable Amanmal to inspect his 
books and to state what interest, if any, 
had been paid to him. I understand from 
Mr. Tulsidas that the last date on which 
any interest was paid was January 3 or 
4, 1921. Assuming, therefore, that the cause 


` (29) 5 0, 97 at p. 99. 


of action arose on that date, the plaintiff's 
suit is siatute-barred having been filed 
six years and four months after that date. 

I acccrdingly dismiss this suit with 
cosis. 


P. B. A. Suit dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. . i 
ME CELLANEOUS Oivit APPEAL No. 22 or 1928. 

Januafy 25, 1929. 
Present:—Mr, Percival, J. O., and Mr. 
Rupchand Bilaram, A. J. O. 
Firm ce ROOHIRAM GIANOHAND— 
APPELLANTS 
versus 
Fiau or KALACHAND DEUMAL 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
28, 27—Suit decided on merits—Hvidence 
wrongly dizallowed—Remand of whole suit for ve-trial, 
legality of : 

When a trial Court has heard and decided a suit 
on all the issues but has wrongly rejected certain 
evidence, zhe proper course to be adopted by the 
Appellate Oourt is not to remand the whole suit to 
the lower Oourt under O. XLI, r. 23, Civil Procedure 
Code, for zrial de novo, with directions to take the 
evidence which had been disallowed, but either to 
take such evidence, and the evidence of the opposite 
party in -ebuttal thereof, either itself or to direct 
the lower Jourt to take such evidence and send it to 
the Appel ate Court under the provisions of O. XLI, 
rr. 27 and-28, Civil Procedure Oode. 


Miscellaneous appeal against anorder of 
remand dated the 23rd December, 1927, in 
Civil Appeal No.131 of 1925 by the Second 
Assistant Judge, Hyderabad, Sind. 

Mr. Fahlajsing B. Advani, for the Ap- 
pellants 

Mr. Eimatrat Bhojraj, 
nents. 

JUDAMENT.—This appeal arises out 
of a suit filed by the plaintiff-respondents 
for recovery of Rs. 793 7-9 said to be due 
by the defendant-appellants carrying on 
business in the name and style of Rochiram 


for the Oppo- 


Gianchsnd on a commission agency ac- ` 


count wiich was said to consist of certain 
dealings in wheat and dyes. 

The defendants admitted that they had 
dealings with the plaintiffs in respect of 
wheat but contended that on that account 
nothing was due by them. With regard 
to the dyes their case was thatthe plaint- 
iff act»d as commission agents of quite 
a different firm which carried on business 
inthe name of Radhomal Satumal. They 
8lso raised certain other pleas and the 


S 
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learned trial Judge framed the following 
issues:— - 

1, Is the suit in time or not? 

2. Cannot the suit lie in the form in 
which it is brought ? 

3. Did the defendants takethe items of 
account shown in the suit ? 

4. On an account being taken what will 
be due to the plaintiff? 

5. What should the decree be? . 

When the case started the plaintiffs’ 
Pleader had in his opening address the 
names of the witnesses whom he intended 
tocall, At an adjourned hearing he craved 
leave to examine certain other witneases 
whom he had summoned and who were 
in attendance but whose names were not 
mentioned in the opening address. He 
also craved leave to put in certain dccu- 
ments said to be letters written by the de- 
fendant but the learned Judge excluied 
both these pieces of evidence and on the 
evidence before him came to the conclusion 
that the two Firms of Rochiram Gianchand 
and Radomal Santumal were different and 
that the accountof the Firm of Rochizam 


Gianchand consisted only of dealings in' 


wheat on which account nothing was due 
to the plaintiffs. He accordingly dismissed 
the plaintiffs’ suit. 

On appeal the learned Assistant Judze, 
Hyderabad, Sind, was of opinion that :he 
evidence of witnesses had been wronzly 
rejected. Inthe absence of such evidence 
and in view of the further facts that she 
defendants in their turn claimed that if 
that evidence was allowed to betaken they 
should be permitted to call evidence in 
rebuttal, the learned Judge set aside :he 
decree of the lower Court and remanced 
the case to lower Courtfor trial de ncvo. 
It is against that order that the defendaats 
have come to us in appeal. 

Now, there can be no doubt that :he 
.orderof the learned Judge is not strictly 
correct. The learned Judge appears to 
have dealt with the case under O. XLI, 
r.23, Civil Procedure Code. But t3at 
rule deals with cases where the judgmsnt 
of the trial Court on preliminary issus is 
reversed bythe Appellate Court. In she 
present case the Appellate Judge was not 
in a position either to reverse or confrm 
the judgment of the trial Oourt on such 
issues as certain evidence had been exclad- 
ed and he was notin a position tosay waat 
the effect of such evidence would be on 
the findings on those issues. The pro der 
rule under which the learned Judge should 
have proceeded was r.27 which empower- 
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ed him to allow any evidence or documents 
to be produced or witnesses to be examined 
where the trial Court had refused to allow 
suck evicence or where he required the 
production of such evidence for the pur- 
pose of enabling him to pronounce judg- 
mentor for any other substantial cause. 
Under that rule it was open to the learned 
Judge not only to order that the plaintiffs 
should be permitted to adduce oral evi- 
dence which was excluded but also to 
order that the defendants should likewise 
be parmitzed to adduce evidence in rebuttal 
if they so wished. It was equally open to 
him torecord such evidence himself or to 
direct the trial Court to do 80. 

We accordingly allow the appeal and 
direct the learned Appellate Judge to 
remend tke case under O. .XLI, rr. 27 
and 28,to the trial Court with directions 
to record the evidence of the witnesses 
cited on behalfof the plaintiffs which was 
excluded snd also-to record such evidence 
of the defandants.as may be produced in 
rebuttal. We understand from Mr. Kimat- 
rai that in pursuance of the order already 
passed the Sub-Jiídge has recorded certain 
evidence, which had originally been ex- 
cluded. If that is so, we have no doubt 
that the learned trial Judge will after 
hearing the parties treat that evidence as 
evidence r2corded in pursuance of O. XLI, 
r. 28, and will not require the plaintiffs to 
produce those witnesses again unless 


- there is sufficient cause to the contrary. 


Costs of both the Courts to be costs in 
the cause. 


P. B. A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CiviL ORIGINAL Suit No. 14 or 1925. 
March: 19, 1929. 
Present:—Mr. Aston, A. J. O., 
Mzsses, GANGARAM SAMANDAS— 
PLAINTIFFS 


versus 
Messes. DEUMAL NIHALCHAND AND 
OTHERS— DEFENDANTS. : 

Dekkhan £griculturists Relief Act (XVII of 1879)— 
Jurisdiction—Legal. representatives of non-agricul- 
turist defendant being agriculturists, effect of. 

The jurisdiction of the Court to try a suit is 
not ousted under the provisions of the Dekkhan 
Agricultugs-s' Relief Act, merely, because the legal 
representatives of a defendant who was not himself 
an agticulturist are agriculturists, 
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j Mr. Srikrishendas H. Lulla, for tze Plaint- 


iffs. 
` Mr. Kodumal Lekhraj, for the Defend- 
ants. 

JUDGMENT.—Two issues by consent 
have been fixed as preliminary issues viz., 
(1) Are the defendants Nos.1 (a) to 1 (e) agri- 
culturists. (1) (a) If so, has this Court ju- 
risdiction ? 

The burden of proving issue No. 1 was on 
the defendants who raised this issue. The 
‘evidence brought consists of the oral evi- 
dence of one Tirathmal Janimal end certi- 
fied copies of 5 extracts from the Record of 
Rights register. Tirathmal alleges that he 
himself is an agriculturist. He admits that 
he also does the business of making ibidis 
‘but says that he derives Rs. 200 to Rs. 300 
from agriculture aud Rs. 100 to Ra. 200 a 
year from making bidis. Hehas produced no 
documentary evidence in support of his 
allegation that he is an agriculturist: and 
on his mere vague allegation, J am not 
prepared to hold that he is such. He has, 
hewever, given evidence with rsgard to 
certain other defendants, viz., defendants 


Satumal, Tejumal, Rupanmal ard Bhojo- ' 


mal. None of these defendants have given 
evidence themselves. According to Tirath- 
mal they keep books but these books have 
not beeu produced, Tirathmal says that 
they have no other course of income than 
agriculture. I 
Tirathmal has of knowing what tha source 
of the income of these defendants is or how 
they are related to him. Their omission 
to come and give evidence and ta produce 
their books raises a presumption against 
them which considerably weakens the evi- 
dence of Tirathmal. Iam of opinion that 
itis not established.that the main source 
of income of these defendants is agricul- 
ture, though it is established that Satumal 
Tejumal, Rupanmal and Bhojomalown 
agricultural lands. | | | 

My finding onissue No.1 is accordingly 
in the negative. 

Issue No. 1 (a) does not strictly srise. But 
I would like to point out that at the time 
of theinstitution of the suit it was not 
suggested that any defendant was an agri- 
culturist The only ground cn which 
it is alleged that this Court has 
‘now no jurisdiction is * that certain 
‘legal representatives of ihe deéféndant 
“who died after the institution of the suit 
have. acquired. that status or had that 
status at her death. I do not think that 
the mere fact that one or more legal re- 
presentatives of a deceased defendant -was 


MACKILLOP t, MESSRS, NOORBHOY ALLIBROY., 


But it is not clear what means. 
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an agriculturist would oust the jurisdic- . 


.tion of the Court in a suit which was pro-. 


perly instituted. If that were the case, 
great hardship and inconvenience would, 
in my opinion, arise in cases in which agri- 
culturists were only concerned in a repre- 
sentative capacity. Had I decided issue 
NG, 1 inthe affirmative my decision on issue 
No. 1 (a) would have been in the affirmative 
also. That issue, however, does not arise. 

Plaintiff to have costs of these prelimi-: 
nary issues: but care should betaken by the 
office that Pleader's fees are not charged 
twice over in the form of costs. 

Hearing of suit April 5th, 1929. 

2, B. A. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Cryin Revision APPLICATION No, 33 

: oF 1 26.: 

January 25, 1929. 
Present:—Mr. Percival, J. O., and Mr. 
Rupchand Bilaram, A. J. C. 

A. O. MaoKILLOP—Apptricant 


versus 
Messes. NOORBHOY ALLIBHOY AND Sons 
—OPFONENTS. 

Contrac? Act (IX of 1872), s. 114—8Sale of goods— 
Warranty—Purchase made by purchaser on his own 
judgment—No warranty of fitness for required pur- 
pose. 

If a party purchases an article upon his own 
judgment he cannot afterwards hold the vendor 
responsible on the ground that the article has 
turned out to be unfit for the purpose for which 
it was required. But ifa purchaser relies upon the 
judgment of the seller and informs him ofthe use 
'to which the article is to be applied, the transac- 
tion carries with it implied warranty that the thing 
Should be fit and proper for the purpose for which 
it was designed. The question whether the pur 
chaser hasrelied upon his own judgmeni or upon 
that of ths seller is a question of fact in each case. 


Brown v. Edgington (3), relied upon. 

Application to revise the judgment and 
decree, dated the 27th January, 1926, of the 
Judge of Small Cause Court, Karachi, in 
Suit No. 1664 of 1925. 

Mr. D. N. O'Sullivan, for the Applicant. 

Mr. Dharamrai Tirathdas, for the Op- 
ponents. F, 


JUDGMENT. & 
Percival, J. C.—This is a revision 
application against the decree ofthe Small 
Cause Court, Karachi, who has psssel a 
decree in favour of the plaintiffs Messrs, 
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Noorbhoy Alibhoy and Sons for Rs. 997.8-0 
and costa. n 

The defendant has filed.this application. 

In this case the defendant bought a 
lathe and two” other articles from the 
"plaintiff for Rs. 2,650. He paid oat 
of this amount Rs. 1,700 to the plaintiffs and 
the suit wasforthe remaining amount with 
interest. is 
' Two grounds raised in the application 
are thatthere was misrepresentation by the 
plaintiff and that there was breach of 
‘warranty. The firstof these two points is 
a question of fact, andit. has been held 
‘by the learned Small Oause Oourt Judge 
that there was no  misrepresentation by 
the plaintiff. He holds indeed that the 
‘plaintiff was not present at all when 
the -defendant came to inspect the articles. 

In connection with the other point raised 
by the Counsel for the applicant that of 
& breach of . warranty reliance is placed 
on behalf of the appellant on s. 114 of 
the Indian Oontract Act, and the case 
‘Hurbut John Amies v. Jal P. Virji (1). If we 
turn tos. 114 wesee that the wording of 
it is rather restricted. The words areas 
-follows:— f i 

“Where goods have been: ordered for a 
‘specified purpose, for which’ goods of the 
denomination mentioned in the order are 
usually sold, there is an implied warranty 
by the seller that the goods supplied are 
fit for that purpose, 

i Illustration. 

"B orders of A, a copper manufacturer, 
copper for sheathing a vessel. A, on this 
‘order, supplies copper. There is an implied 
"warranty that the copper is fit for sheath- 
ing a vessel. MEM : 
' Tf we look at the facts of “this case, as 
found by the learned Small Cause Oourt 
Judge we see that they are considerably 
different from those mentioned in s. 114, 
Indian Contract Act. Or even in the Bombay 
case mentioned'above, which had reference to 
a vendorofa motor car. In the present 
case as stated by the plaintiff, the plaint- 
‘iff sold second-hand 
were obtained from Busreh. He was not 
‘present when the defendant came and 
inspected the goods. Defendant came and 
‘inspected the goods in the presence of one 
Abdul Satar for about i or 3 ofan hour, 
and after having done this he decided to 
purchase them. The finding of the learned 
Small Oause Court Judge, as stated in 
‘his judgment, is "The defendant had made 


(1) 77 Ind. Oas.150; 25 Bom. L. R.778; A L R. 


*1924 Bom, 41, 
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` gingto (2). 


iron goods which . 
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up his mind to purchase the machines be- 
fore he had ever seen the plaintiff. The 
defendant himself is an engineer which 
the plaintiE is not; and the machines were 
admitiedly second-hand and received from 
Busren. So that even if the plaintiff 
made the alleged statement, which, how- 
ever, he deries, it does not appear that 
the cefendant was influenced by it to 
give Lis consent or that it was made a 
term of the contract". He further observes 
that the plaintiff was not present when 
the partie: had met and struck the 
barga-n. The finding is, therefore, that 
they were merely second hand articles 
bougkt from Busreh, that the plaintiff 
did nct misrepresent in any way that they 
were fit for lathes, and that he did not 
in fact give any warranty that they were 
so fit. A 

It may ks mentioned, inter alia, that the 
defendant did not take early steps in 
the matter. He paid Rs.1,700 and when 
plaintiff geve him notice demanding the 
price Df the goods à month after the sale 
he gare no reply. 

Having regard to the finding of the 
learned Small Cause Court Judge, it does 
not appear to be a case for this Court to 
interfere; sad the application is according- 
ly dismissed with costs, 3 


.-Rupehznd, A. J. C.—Iconeur. | 


It ic well-settled that if a party pur- 


-chases an &-tiele upon his own judgment 


he cénnot afterwards hold 


the vendor 


.resporsible on the ground that the article 


has turned out to be unfit for the purpose 
for wLichis was required. It is equally 
well-ssttled that if a purchaser relies 


_upon the Judgment ofthe seller and in- 
forms him >f the useto which the article. 


is to be applied, the transaction carries 
with -tan {plied warranty that the thing 
shall 5e fitand proper forthe purpose for 
which it was. designed.. Brown v.Ed- 


Now whether the purchaser has relied 
upon his own judgment or upon that. of 
the seller isa. question of fact in each 


' ease. In the present case, it is not disputed 


that tte de-endantis a Mechanical Engineer 


and fully krew about the use of the article 


which he wes purchasing. 

On the otter hand, there is no evidence 
on thereco-1 and no attempt has been 
made zo przve that the plaintiff was deal- 

2) (1841) 2 Man. & G. 279; 58 R. R. 408; 2 Scott. 


( 
N. R. £96;1C L, J. O.P. 66; 1lDrink 100; 133 E, 
R. 751, F is 


t a 
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ing in these articles whether new or 
second-hand. There is also cleer evidenca 
that the defendant kaew that hs was buy- 
ing these articles which had beenpurchased 
by the plaintiff from the Military Authori- 
ties to Busreh as second-hand goods. 
There is als» evidence that the defendant 
himself inspected them at the time when 
the plaintiff who made the contract was 
not present . there. And under thosé cir- 
cumstances, [ am not prepared to hold that 
_the learned Judge below was in error in 
coming to the conclusion that no case of 
implied warranty had been meade out or 
that, his findingisso erroneous as. to re- 
quire interference in revision, ~ 
P, B. A. Application dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Orvit Raviston APPLICATION No. 148 
or 1926. 

January 23, 1929, 

Present: —Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A; J. C, 
SATUMAL-—A»rPLICANT 


versus 
KHUDADAD —OPPoNENT, 
Civil Procedure Code (Act V of 1908), Sch. II, 
para. l4—4A ward uncertain as to land awarded— 


Permission to arbitrator to specify land awarded—. 


Fresh and different award, whether valid—Arbitra- 
tor functus officio on points first decided by him. 
When an award is sent back by the Court td an 
arbitrator to specify the land awarded by him to a 
party, it is not open to the arbitrator, instead of 
complying with the order of the Oourt, to make a 
fresh award and non-suit the party to whom he had 
in the first instance awarded the land. The arbitra- 
.tor in such a case is functus officio as to points 
previously decided by him. . 
~ Johnson v. Latham (1), relied upon. 
Application to revise an order of the Sub- 
Judge, Sehwan. à 


Mr. Fatechand. Assudomal, for ihe Appli- 
` cant. 
JUDGMENT. 


. Percival, C. J.—This is a revision ap-` 


plication against the decree of the Sub- 
Judge of Sehwan made in terms of an 
award passed by the arbitrator -Wadero 
Fakirbux Khan. In this case the reference 


was made tothe arbitrator hind he made an . 


award in the following terms :— 

“The land, of which the pleintiff pro- 
duces the deeds proving the purchase 
and not only giving the bourdaries, is 
award to the plaintiff". 


z 


N 
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On this point. the learned Sub-Judge - 
ordered as follows :—“The award read. 
Butitseems the award hasnot been made 
clearly. Hence the award may be sent 
back so the arbitrator who should be asked 
to make it clear as to which party has 
been awarded the land mentioned in- the 
suit.” 

Ther: he goes on to say :— T 

“Batarsing bailliff to take this award to 
the arbitrator and bring it amended by 
20th Jane, 1925.” ` 

To tae arbitrator he gave the 
instructions :— af 

“The award given by you in this matter: 
is returned in original per Baharsing bailiff 
which please amend as ordered and return 
by 27ta June per same bailiff. It appears 
from shis that he intended that the par- ` 
ticular lands which werecovered by the 
order inthe award, namely, the lands of 
which the boundaries were stated should 
be specified.: There was no certainty in 
the award. It was uncertain as to which 
particular lands were covered by the award. 
The arbitrator, however, instead of merely 


i following 


` saying that the deeds in question refer- 


red tc certain particular lands, to which 
the award ' was meant to apply, went 
afresh in the matter and made a fresh - 
award He said:— 

"Enquiry has been made from the - 


plaint-ff'i8 witnesses and other people of 


the neighbourhood but no one proves the 


‘right of the plaintiff. Itis not known as 


to on what basis the deeds are written. 
From snquiries made from the witnesses 
and other people the defendant's right is 
proved. Hence the defendant should get 
this Land." ; A 
So that in fact the arbitrator refused to 
carry out the order of the Oourt regarding 
the award, and made a fresh award. In 
these circumstances it appears that the 
learned Sub-Judge has exceeded his juris- 
diction in accepting the second award as 
carrying out the instruction made in the 
remand order sending back theaward to the © 
arbitrator: There was, therefore, no proper 
second award in accordance with which 
the decree should be framed, and the decree 
is, acsordingly, set aside and the case is 
remanded to the Sub-Judge for disposal - 
accorcing to law. ` 
Having regard to the fact that the 
arbitrator did not carry out the instructions 
of the Oourt,itdoes not appear that this 
is a zase which should be sent back to 
the ,previous arbitrator for disposal in 


accordance with the first order of the 
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Court. We direct simply that the case 
should be proceeded with afresh by she 
Sub Judge. - 

Costs to be costs in the cause. 

Rupchand, A. J. C,—This revision ap- 
plication raises an interesting question of 
law on whichthere is apparently no precise 
authority of any Indian High Court. 
` We are told that when the first award 


was received by the Oourt,. the learred- 


Judge passed an order suo motu remittmg 
the award to the arbitrator as it was inde- 
finite.in so far that it merely stated taat 
the plaintiff was entitled to a decree for 
: the -lands in respect of which he had pro- 
duced documents but did not specify waat 
those lands were or if they were the same 
as- those which were the subject-matter 
of the suit. As the award then stod, 
no decree could be passed thereonso as 
to be executable and it was necessary that 


ISMAIL V. AMINA, 


‘refers to. 


Civil Prossdure Code, In my opinion the 
arbitrator 2ould notalter his judgment and. 


. non-suit the plaintiff. His second award was 


beyond tte scope of his authority and can-, 
not, therefore, stand nor can a decree be 
passed on the first award unless it is 
amended by making it clear what lands it, 
No useful purpose will be served 
by remanding the first award again to the, 
arbitrator.for the same purpose. It will 
mean an unnecessary waste of time as he 
is not liEsly to go back upon his second 
award, For these reasons Í concur in the, 


< order prcposed by the learned Judicial 


the award should specify the lands in scme ` 


.form or the other. The award was remit- 
ted tothe arbitrator only for the purpose 


of enabling him to specify the lands witch, 


he had awarded tothe plaintiff. Instead 


of complying with that order the arbitra- ` 


tor submitted a fresh award holding’ taat, 
the plaintiff's suit should be. dismised.. 


Now this new award might have been 
justified ifthe document proved by ‘he 
plaintiff before the arbitrator did net reer 
to the lands in suit. In that case it might 
have been said that the arbitrator was 
under a misapprehension that the dosu- 
ments related to the lands in suit. Eut 
that is not so. 
Jands referred toin the document and in 
suit are identical. , The question, therefcre, 
arises, whether it was competent to <he 
arbitrator to pass a new award diametrical- 
ly opposed to the first when he was merzly 
required to specify what lands were ref=r- 
red to by him.” 


' The following are-the observations of 
Erle, J:, in Johnson v. Latham, (1): 

“Suppose an award good as to th-ee 
pointe, and bad as to the fourth, and sent 
back as to that alone, as at present advis- 
ed, I am ofopinion that thearbitrator is 
functus. oficio as tothe three, and cen- 
not alter his judgment as to them.” - 


As a matter of fact he 


Our attention has not been drawn to any’ - 


Indian decision directly ° bearing on tne 
point, but it would appear that the prinzi- 
‘ple enunciated by Erle, J. would equally 
apply to the provisions - of r.14 Sch. II, 


(1) (1851) 20 Li J. Q.B. 236,2 L.M, & P. 205; 90 
R. R. 771. i 


Comiissicner. 


| P.B.A.c Appeal allowed, 


~ SIND JUDICIAL COMMIS- 
SIONER’S COURT. ^ 
ORIGINAL JrviL MISCELLANEOUS APPLICATION: 
No. 29 or 1928, 
April 4, 1929. 
Present :—Mr. Percival, J.O. 
ISMAIL son or MO OSA— APPLICANT 
i versus 
zammat AMIN À — OPPONRNT. 3 
Succession. Act (X X XIX of 1925), s. 870— Provident 
Funds Act (XIX of 1925), ss. 4, 5—Provident Fund 
—Nominee tying before subscriber—Succession— ' 
Rights of ncrinee's heirs and subscriber's dependants 
—Succession Zertificate. 
Where a >2rson nominated in the Form of Decla- 
ration with regard to a Provident Fund dies before ; 


‘the subscriber who nominated him, at the death of 


such subscriter, it will be his first dependant, and 
not the heir cf such deceased nominee, who will be 
entitled to th» benefit of the Fund. 


Mr. Gharshamdas Ladharam, for the Ap- 
plicant. - 
Mr. Khewachand Sukhramdas, for the Op- 


. ponent. 


ORDER.—This is an application for a. 
Successior Certificate i in respect of an item 
of Rs, 585-7-0 being the amount of the. 
Providens Fund of one Moosa,. resident of 
Karachi. 7 


$92. 
‘The applicant Ismail, the son of Moosa, 
. elaims the &mount as being the heir of 
Ghulam Hussain, son of Moosa, who was 
nominated by Moosa as the person who 
should receive the amount of the Pro- 
vident Fund. The opponent, Musammat 
Amina, is the widow of the deceased Moosa, 
and the step-mother of the spplicant, 
She claims the sum on the ground that 
she is the dependant of the deceased Moosa, 
who has the first claim to the Provident 
Fund. Ghulam Hussain died before the 
death of Moosa. 


The point for consideration, therefore, 
simply is whether, if a nominee of fa Pro- 
vident Fund subscriber has died previous 
to the death of the person entitlad to the 
said Fund, the heir of the nominee is 
entitled to the money in question or the 
first dependant of the deceased sub- 
scriber. 


The learned Pleader for the applicant 
relies chiefly on ss. 4 and 5 of the Pro- 
. vident Funds Act, 1925, These provisions 

deal with the payment of Provident Funds 
and particularly with payment to the nomi- 
nee of the subscriber. It is argued that, 
as the Provident Fund money vesis in the 
nominee the heir of the nominee is entitled 
to receive the amount even after the death 
of the nominee, 


On behalf of the opponent reliance is 
placed chiefly on r. 17, Note (Z) of the 
rules regulating general Provident Fund 
accounts. It is there laid down thet “where 
@ person nominated in the Form of Declara- 
tion dies before the subscriber, the Declara- 
tion shall in the absence of direc- 
tion to the contrary in the form of 
declaration, become null and void in. 
respect of that person”, This rule deals. 
with the exact point under consideration, 
whereas ss. 4 and;5 of the Provident Funds- 
Act, 1925, do not deal’ specifically with 
that point, - 


. It is contended on behalf of the applicant 
that these rules do not apply to the North 
Western Railway Provident Fund which 


is now under consideration. The Rules. 


are stated to be Rules regulating the 
General Provident Funds ; 
reference is made to the position of a person 
who has been a subscriber to the State 
Railway Provident Fund, and who is subse- 
quently ‘transferred to pensionable Govern- 
ment. service, The rules do not show 


ISMAIL v. AMINA, 


and inr. 2 (e). 
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directly that they apply to State Railways 
Provident Funds; but, on the other hand, 
they are rules issued in 1926, after the 
Provident Funds Act, 1925, was passed, 
and in any case they form a guide in. 
respect of the interpretation of the 
question now under consideration. 


In visw, therefore, of the fact that the 
sections themselves do not deal specifically . 
with the point, L am of opinion that we should 
réfer to the rules where the very point 
under consideration is dealt with. It also ap- 
pears to me to be not an unreasonable inter- 
pretation of the Act, because a man may be 
willing to nominate a particular person to re- 
ceive his Provident Fund, but he may not be 
willing that the heir of such nominee, 
after ths death of nominee, should have 
the prior right toit. The Act itself makes 
it clear that normally the person who 
should receive the amount isthe dependant, 
who is defined in s. 2 of the Act as a wife 
and certain other persons, the major son 
not being one of those persons. I am of 
epinion, therefore, that, in the absence of 
a provision that the heir of nominee should 
receive the Provident Fand, the first 
dependant of the subscriber has the prior 
right thereto. 


in view of the above remarks it is open 
to Musemmat Amina the opponent, to 
meke an application for a Succession 
Certificate, in which case the Court will 
pass orders thereon, 


The- present application is dismissed 
with costs, 


' P. B. A. Application dismissed, 


4 
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PRIVY COUNCIL. 
APPEAL FROM THE SUPREME ÜOURT OE 
OANADA. 
November 23, 1928. 
Present; —The Lord Chancellor 
Viscount Dunedin, Viscount Sumner, . 
Lord Darling and Lord Atkin. 
Tas POPE APPLIANOE CORPORAT_ON 
——APPELLANTS 
versus 
Tas SPANISd RIVER PULP AND 
PAPER MILLS, LtrurTED— 
RESPONDENTS. 

Patents — Infringement — Defences — Anticipation 
—Want of novelty—Analogous user — Azpeal 
to Privy Council in patent cases — Prac ice— 
Privy Council—Concurrent jfindings—Finding hased 
on erroneous view of law—Interference, 

A patent case has to do with the constructioa and 
the infringement of one or more particular pa.ents, 
and it cannot often be said that any general aues- 
tion is thereby raised, In such cases where Shere 
have been concurrent judgments of the Judge of 
first instance and the Court of Appeal, lea~e to 
appeal to the Privy Council should ordinarily be 
refused. (p. 593, col. 2.1 ` 

The application of the rule of concurrent findings 
can be prevented by showing that tho findicg of 
one ofthe Courtsis so based on an erroneou. pro- 
position of law thatif that proposition be corrected, 
the finding disappears. libid.] 

Robins v. National Trust Co. (1), followed. 

The test of anticipation, expressed in a general 
way, is whethera man who was grappling wih the 
problem solved by the patent attacked, and hzving 
no knowledge of that patent would, if he hal the 
alleged anticipation in his hand, have said thit the 
latter-gave him what he wished. [p. 595, col. 1.; 

In order to render a document a prior publi-ation 


of aninvention it must be shown that it pub-ishes ` 


to the world the whole invention, ie, all t_at is 
material to instruct the public how to put tLe in- 
vention in practice. It is not enough that Shere 
should be suggestions which, taken with sugge. tions 
derived from other and independent decumente may 
be shown to foreshadow the invention or impcrtant 
steps in it. ip. 596, col. 2.] 

British Ore Concentration Syndicate Limited v, 
Minerals Separation Limited (7), relied on. 

There may be invention in what is, after all only 
simplification [p 597, col 1.] 

The doctrine of analogous user applies omy to 
oases as to things in actual use; it has no :.ppli- 
cation to things which have been merely desc-zibed. 
[p 597, col. 2; p. 598, col. 1.] 


Harwood v. Great Northern Railway Companz (8}, - 


relied on. í 
-That any one else who experimented might 
have hit upon the invention does not prevens the 
one who first applies and getsa patent from hving 
a good patent. (p. 597, col. 2.] 
“Patent represents a quid pro guo. The gd to 
the patentee is the monopoly; the quo is thzt he 
presents to the public the knowledge which they 
have not got." [ibid.] j : 


Messta: J. Whitehead, K. Cand Russell 


S. Smart, for the Appellants. 
Messrs. A. W. Auglin, K. C., and Caris- 


topher C. Robinson, K. C., for the Respmd- - 


ents. 
38 


JUDGMENT. 

Visecunt Dunedin.—The present 
action is directed against an infringement 
of a Canadian patent, 192726 of 1919, which 
isowned by the appellants. There were 
originally two actions brought, one against 
the present respondents the Spanish River 
Pulp Company, and the other against a 
Company called the Abitibi Company. The 
cases were tried together, and thé evidence 
in each edmitted in the other, The defences 
were various; —(1) Want of novelty and no 
subject-matter; (2) anticipation; (3) a defence 
founded on certain Oanadian Statutes, 
which will be explained later; and (4) 
denial c; infringement. The trial Judge 
gave juczmentiu faveur of the respond- 
ents in -38pectof (1). He dealt with (2). 
and used much of what had been proved. 
under tkat head in support of his judgment 
on (1), brt he did not formally pronounce 
that thez» had been anticipation, He found 
it in thees circumstances unnecessary to 
coneider:3) and (4). His judgment was 
confirmed simpliciter by: the Supreme 
Court of Canada, who were unanimous, 

The present appealis brought by special 
leave. Their Lordships think it necessary 
10 say that it must have been conveyed to 
their Lordships who granted the leave,that 
thecaseraised an important and general 
questior Speaking generally, a patent case 
has to dz with the construction and the in- 
fringem=nt of one or more particular 
patents, and it cannot often be said that 
any general question is thereby ‘raised in 
such cages where there have been concur- 
rent juczments of the Judge of first in- 
stance and the Oourt of Appeal, their 
Lordshios would deprecate the idea that 
leave sh-uld be’ given to appeal to the 
‘King in Council. . . 

Leave, however, having been given, it is 
their Lordships' duty to deal with the case 
and they mustsay at once that the case 
does not fall within the rule known as the 
rale of concurrent findings. This matter | 
was exhaustively dealt with in the recent 
case of Robins v. National Trust Co. (1) 
and on page 518* this is said:—‘There is, 
however, also another way of preventing 
the applization of the rule. If it can be 
shown that the finding of one of the Oourts 
is so baszd on- an erroneous proposition of 
law that if that proposition be corrected 
the finding disappears, then in that case itis 
no finding at all." It is quite true that, deal- 

(1) (19217 A. O, 515; 98 L., J. P.O. 84; 137 L. T. 1; 
71 S. J, 153, 43 T. L. R. 243. ie 

*Page & 1027) A. O.—LEd.] 
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-İng with the respective functions of Judge 

and Jury, there is high authority to the effect: 
“that while itis for the Judge to construea 
specification, itis for the J ury to contrast 
‘the specification so construed with the 
facts of the case as found go as to arrive ata 
conclusion either as to anticipation or as to 
novelty and subject matter, but there must 
be no misdirection as to the facts found or 
as to how they maybe handled. In a 
case tried by a Judge alone he fulfils the 
functions of ' both Judge and Jury. If, 
therefore, it can be shown that in the view 
he has taken there is something which, if 
addressed to a Jury, would be: misdirection, 
there is no finding of pure fact in ths judg- 
ment, and the rule,as explained above, 
does not apply. Their Lordships, there- 
` fore, felt bound to hear Counsel on the 
merits of the case soas to come to a con- 
clusion thereon. 

The patent is for a device to be used in 
connection with the calender rolls of a 
Fourdrinier’ paper-making machine. To 
make the matter intelligible it is necessary 
to describe the machine, The Fourdrinier 
paper-making machine is a machine for 
making paper from wood pulp. The pulp 
starts from a receptacle whereit is in a 
highly triturated state and full of water, 
which at that stage represents 99 per cent. of 
the mixture. Itisspread on to a travelling 
band of the breadth of what is to be the 
eventual paper sheet. This band is of sieve- 
like formation, and as the material travels 
forward it gradually loses its water. A large 
part of the water being gone,it next goes 
ontoa felt band, and that band goes 
through press rollers which squeeze still 
more of the water out, and then through 
drying rollers which effect the final drying. 
By this time the material has assumed the 
form of paper,and the ‘final operation is 
to puta polished surface on it, which is 
effected by what are known ag e&lender 
rolers. All the motion is continuous. 
Oalender rollers are arranged in a stack, 
i. e. one above the other, generally six or 
eight in number. The rollers all closely 
.iouch. Thelowest rolleralone is actuated 
by power, the other rollers obtaining their 
motion by reason of the frietional contact 
between each. The paper goes into the bite 
below the topmost roller and the second, 
then back to the bite of the second and 
third, and so on to the lo west, from whence 
itis taken toa receiving roller on which it is 
accumulated. In its progress through. the 
-calenders, owing: to. the severe pressure 
between the smooth surfaces, it obtains a. 


‘its angle of reflexion has 


“with regard 
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polished cr glazed appearance. Now, once 
the whole process is in operation, it isevident 
that what has been called the accumulating 
roller can be mechanically moved, and so 
moved wil pull the paper through the 
calender rolls; but at the commencement of 


‘the operation, or if from any reason the 


Paper gete broken so that its continuity is 
destroyed, this isnot so. The end of the 
paper must then in some way be threaded 
through the successive calender rolls. 
This threading will be alternately. on one 
side or the other. Thus, if the paper as one 
looks at the end of the rolls, goes between 
the top and the second roll, which latter 
is turning clockwise, the next thread will 
have to be doneon what is the right side 
of ths rolle from the point of view of the 
onlooker, The next willhave to be on the 
left, as the second roll will be moving anti- 
clockwise, and so on. Prior to the present 
patented davice this threading was done by 
hand,a man being stationed on each side 
ofthe roll. It was easy enough to direct 
the paper 5etween the first pair: of rolls, 
but after that the direction of the paper 
had io be reversed, and it became a risky 
business, as the slightest misplacement of 
the hand led the fingers to be caught and 
pincked in the rolls, and it isin evidence 
that nearly all the older workmen had 
pinched ard mutilated fingers, The object 
of the patented device is to effect this 
threading automatically without the neces- 
sity cf theDaper ever being touched by 
hand, The deviceconsists in the placing 
of an air jetso directed as to play upen the 
upper roll just where it emerges from the nip 
or point ofcontact between it and the im- 
mediately tower roll; This air jet is placed 
inside and »ombined with what is called a 
"doctor," but which might in less’ technical 


language ke called a scraper, which scrapes 


against the surface of the upper rell. The 
tendency of the paper which approaches the 
nip adhering to the upper roll is after it 
passes the ripstill to adhere to the upper 
roll Thesir blast and “doctor” combined 
detach it from the upper roll and the air 
blast forces it/on to the lower roll and from 
what may be . 
termed a "hugging" operation, i. e., it keeps 
it adhering to the lower roll, ‘so that it is 
pushed into the nip which that roll makes: 
with the ro] beneath it. Passing through 
that vip it is again greeted: by an air. blast 
and “doctor” which perform a like operation 
to the roll beneath, and so it is 
threaded actomatically, taking the path of a 
flattened spiral and at the bottom being led 
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on to the accumulating roller. The oper..tion 
is not at first done with the whole breadth 
of the paper, but what is termed a leading 
strip is cut at the side. As soon as the 
leading strip is fully engaged a knie is 
made to travel diagonally which widen: the 
strip to thefull breadth of the paper. 

There is no controversy as to this de vice 
being completely successful. It has, cince 
its appearance, been universally adopted. 
Nor is there any doubt that it is adequ .tely 
described in the patent and adequ.tely 
claimed. The objections, as already sti.ted, 
are based on want of novelty and sub ect- 
matter, that is, wantof invention, and also 
of anticipation. It will be convenien' to 
examine anticipation first, as much of the 
argument on wantofinvention is bounc up 
with what was disclosed by the patents 
which are said to anticipate. The test of anti- 
cipation has been dealt with in many c.ses. 
They were enumerated in the very rezent 
case of British Thompson. Houston Co, v. 
Metropolitan Vickers Electrical Co. (2) At 
page 23* the judgment runs thus:—"In Otto 
v. Linford (3) Lord Justice Holker expresses 
himself thus. We have it declared in H ll v. 
I? vaus (4) as the law,and it seems very reason- 
able, that the specification which is relied 
upon asan anticipationof theinvention muat 
give you the same knowledgeas thespeci ica- 
tion of the invention itself’ And in F our 
Oxydising Company v. Carr & Company (>) 
Mr. Justice Parker (afterwards lord 
Parker) says: ‘When the question is sc:ely 
a question of prior publication, itis not in 
my opinion, enough to prove that the ap- 
paratus described in an earlier apecifica ion 
could be made to produce this or that 
result. It must also be shown that the 
specification contains clear and uumis ak- 
able directions so to use it,’ Aud the 
remarks of Lord Dunedin in Armstrong 
Whitworth & Co, v. Hardcastle — (6) 
are quite in line with these dicta,” 
In the same case the test is stated at page 
22, and turning the particular instance to 
the general may beexpressed thus— Wo 1ld 
a man who was grappling with the prob.em 
solved by the patent attacked, and hav ng 
no knowledge of that patent, if he had :he 
alleged anticipation in his hand, have s.;:d, 
*'That gives me what I wish?" 

(2) tise 45 R.P. C. 1. 
1882) 46 L. T. 35 at p. 44. 


3) 
ta) (1862) 4 De, G. F. & J. 238; 31 L. J. Oh. 45 ; 8 
Jur. (x. s.) 825; 6 L. T. 90; 45 E. R. 1195; 1351. R. 


(5) (1908) 25 R. P. O. 457. 
(6) (1925) 42 R. P. O. 543 at p. 555. 
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4 number of patents were appealed to by 
the resp-ndente as anticipations, and their 
Lordshics willdeal with them seriatim, 
It may b3 mentioned in passing that except 
the patects of Pope himself, all the others 
were paper anticipations. That is, there 
igno evicence that the machines described 
hac ever been made under them or proved 
to work zuccessfully. When particulars of 
objsetior were lodged the respondents 
tab_ed nz fewer than 158 specifications, but 
nearly a. of them at the trial passed into 
the oblir_on which doubtless they deserved. 
Their Lordships are accordingly only con- 
cerned w.th those that were mentioned in 
the judgment of the Courts below, or were 
broight before them in argument. Two 
very early patents, of date 1858 and 
1859, U. S. Patents by Beach and 
Mackay, were mentioned, but not really 
insisted on. They had to do with 
prirting presses and, except that they 
shoved that air could be used to direct the 
course oa sheet of paper, they have 
nothing zt all to do with the present qnes- 
tion. Ths two earliest patents touching 
ihe present question were those of Imray, 
5th Apri! 1854, and Smith, U. S., Ssptem- 
ber 1885. 3ut these patents which, as already 
statad, were never, so far as is shown, put 
into use zy the machines described being 
made, at once compel the observation that 
the problem, to wit, of avoiding pinched 
fing»rs in inserting paper through calender 
rolle was xnown in 1934, and yet it i3 proved 
that till 1£ 19 —nearly thirty-five years later— 
the orobkm was never practically solved. 
Thie fact willbs further adverted to  here- 
after. Inray’s device consists in a whole 
series of jets of air arranged, first of 
all agai-st the upper roll and then all 
rourd the periphery of thelower roll till the 
next nip. Thisis& great complication as 
comoared with the present device. Bo far 
from there being any indication of the 
discovery that one jet directed against the 
upper rall at a certain angle would by 
reflexion keep the paper adhering to the 
next roll cp to the next nip, the very device 
emp_oyed indicates the opposite, because he 
thought it necessary to have the successive 
jets arranged at succeeding parts of the 
periphery of the lower roll. Smith's patent 
of 1835 puts in the plainest terms that the 
object of the patent isto avoid the jamm- 
ing of fingers which results from hand 
man.pulation. His solution, ascording to 
the patent, consists in having sets of wind 
cases hugging alternately oach side of the 
periphery. He also usesa “doctor” which 
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strips the paper from the upper roll, 
and it was then kept close to the lower roll 
by the wind, steam, or gas, which he directa 
from the wind cases. As already mention- 
ed, this was, so far as known, never 
constructed, so that whether it would have 
acted sticcessfully or not remains doubtful. 
But in any case it is obvious that the whole 
idea of the encirclement of the periphery 
by a frame is just a rather more complicated 
form of Imray, and noone could guess ‘from 
it that one jet, when arranged as in the pre- 
sent patent, would have the desired effect. 
Smith’s two succeeding patents are just 
-modifications of the first, but he adds a 
piercing of the “doctor” so as to have wind 
allthe way. Then comes the patent on 
which learned Oounsel for the respondent 
laid most stress, namely, Schulte’s patent. 
Schulte took out a patent both in England 
and in Germany. So far as the letterpress is 
concerned,the one is just a transletion of 
the other, but the drawing in the German 
patent is the clearer of the two, and, there- 
fore, Counsel preferred to referto it. Now, 
the Schulte patent has nothing to do with 
calender rolls at all, it has to do with the 
drying rolls, and it proposes an auiomatic 
device for dealing with the paper as it issues 
from the nip between the drying rolls. 
Drying rolls are only in paire, This 
consists of a scraper or "doctor," and the 
scraper has an air blast through it. The 
point of similarity on which the respondent 
founds is that here you have depicted a 
“doctor” and an air blast through ‘‘doctor” 
directed to the same spot on the upper roll 
i.6., just after the bite. But ths great 
difference between.the Schulte scheme and 
the patent consists in this. The drying 
rolls are only in. pairs and not in stacks. 
There was, therefore, no problem of con- 
tinuous in and out winding. Thethreading 
being merelya first threading was easy 
enough, what the patent dealt with was the 
tendency of the paper to stick to the upper 
roll, Further, in the Schulte device the paper 
is not impinged onthe lower roll but is 
impinged on a carryjng felt hand, which 
straight away leads it off in another 
direction. Thetruth is, that the Schulte 
device only seems ^an anticipation if it is 
lookedat in the light of the knowledge 
imparted by the Pope patent, Jf analysed, 
theargumentis this: The Schulte device 
makes the paper impinge on the felt band. 
If the felt band were not there the paper 
wouldimpinge on the lower roller, and then 
we know from the Pope patent how i* would 
act, But this is really to interpret the 


earlier patent in the light of the knowledge 
given by the latter, which is just what, 
must not bsdone. Their Lordships cannot 
therefore, take the view that here there was 
any anticipation. The argument may be 
als) jut thus: Imray and Smith show 
that if you can have the paper made to 
cling round the periphery of the lower roll 
it will enter the next nip. Schulte shows 


' that an arrangement of a "doctor" with air 


directed to the upper roll just after the 
nip will deflect the paper on to the felt. 
Remove the felt and it will be directed as 
Schulte shows on to the roller. And then 
Imray and Smith show that once clinging 
to tha roller it will enter the next nip. 
This, however, is to make a mosaic. That 
isillegitimate. In the case of British Ore 
Concentration Syndicate Limited v. Minerals 
Separation Limited (7) Lord Moulton speaks 
thus:—“It cannot be too carefully kept in 
mind in Patent Law that in order to render 
a document a prior publication of an 
invention it must be shown that it publishes 
to the world the whole invention i. e., all 
that is material to instruct the public how 
to put the invention in practice. It is not 
enough that there should be suggestions 
which, teken, with suggestions derived 
from other and’ independent documents, 
may beshown to foreshadow the invention 
or important steps init. Since the date of 
the vigorous protest of Lord Justice James 


against such a mosaic of prior publications : 


this has been a universally accepted and 
most saluiary principle. It applies with 
exceptionel force in cases where the alleged 
prior publications are the specifications 


.of unsuccessful inventions which have 


accordingly never passed into public 
general knowledge, but have rightly been 
forgotten.” The three patents granted to 
Pope himself may be very shortly dis- 
missed. The first has to do with drying 
rolls and not with calender rolls, The 
paper is carried by an endless apron, and 
there is the device of a scraper or “doctor,” 
together with acurrent of air to blow 
the paper on to the apron. It is, of 
course, clear that the course’ of the paper 
is really directed by the endless apron 
which passes below the rollers. The 
second has to do with the remov- 
ing of the paper from the pressure 
roli to the felt band. It does this by an air 
blasi tangentially applied to the roller. 
Comment is unnecessary. The third has 
to do with the same problem, and although 


(7 (1909) 26 R: P.-O. 147. 
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the words used “Applicable to all stages 
' of the machine when removal is desired” 
would include the original entry to the 
calender rolls, it evidently does nct deal 
with the problem of the calender rolls 
themselves, and the method employed is 
by opposing currents of air. This is far 
from the present patent. The result 5 that 
in their Lordships’ view, no anticipation 
has been proved, : 

At the same time, their Lordships fully 
recognise that the judgments belov were 
not based on anticipation bui on want 
of novelty or want of invention. The 
argument is this—''Doctors" or sc-apers 
were admittedly old, guiding paper by 
means of an air blast had also been d_sclos- 
ed, and the use of an air blast to he.p the 
“doctor” to detach the paper from a roll, 
which might be the upper roll in a caisnder 
stack, was also disclosed. It required, 
therefore, no real inventive ingenuity to so 
dispose the “doctor” and the air blas; as to 
obtain the desired result. The first and 
obvious observation is that if it requirsd no 
invention it was very odd that people were 
allowed to go on pinching their fingers for 
thirty-five years. Counsel felt this dificulty 
and sought to explain it by the fact that 
thé increased speed of the machines was 
modern. In truth, it did not need ssveral 
pages of evidence and minutes of address 
to bring home the proposition thet an 
operator would be more likely to pinch his 
fingers if the machine went fast than if it 
went slow. But the pinching hap ened 
with the old slow machines. Indead, it 
was proved that pinched and maimed 
fingers were looked on as the symbol of a 
veteran workman. It must be remarked 
that in almost every patent for mechanical 
combination the elements are old. It 
must also be considered that there may be 
invention in what, after all, is only sinplifi- 
cation. But here there is really more than 
that. The plan for separating the paper 
from the upper roll by means of a “doctor” 
and an air blast had been shown, but it had 
not been shown that by a particular 
arrangement of these two the paper would 
not only be separated from the uppe: roll, 
but induced to eling to the lower roll round 
about its adjacent periphery, so as tc enter 
of itself into the next nip. After all. what 


is invention? Itis finding outsomething _ 


which has not been found ‘out by other 
people. This Pope in the present patent 
did. He found out that the paper would 
so stick, and the practical problem was 
Bolved. ‘The learned Judges below say 


aste 


-ard air 
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that all this might have been done by 
anyone who experimented with ‘doctors’ 
blasts already known. That is 
that some-one else might have hit upon 


‘the invention. There are many instances 


in varicus branches of science of indepen- 
dent investigators making the same 


.discovezy. That does not prevent the one 


who first applies and- gets a patent from 
heving a good patent, for a patent re- 
presents a quid proquo. The quid to the 
petente» is the monopoly; the quo is that 
he presents tothe publie the knowledge 
which taey havenot got. That knowledge 
the other inventor has kept sealed in his 
own breast, and he, therefore, cannot 


complain that his rival got the patent, .. 


And if this is the case when a person can 
show that he actually made the discovery, 
surely that is a much stronger case than 
the present, when the objector does not say 
that he did discover, but only that if he 
hed experimented he would have discover- 
ec. The real invention often may be and 
is just the last element of the combination. 
In his address last September to the British 
Association, Sir William Brogg described 
how tke location of the German guns was 
diseove-ed. The problem was to find out 
the exect moment at which the wind puff 
caused by the explosion arrived at the 
British lines. It was known that a wire 
elactrically heated would if even’ slightly 
cooled chow a changed resistance. Would 
a gun puff cool it? To an officer listening 
to the vhistling noise which the gun pufis 
madein the fissures of his tent it occurred 
that it might. It was tried and it did, on 
which fir William says, “It may be the last 
little acjustment that turns the seale,. and 
the last step is the one that counts.” This 


hed no£aing to do with patents for there was. ° 


manufacture, but analogously it 
accurataly describes what may constitute 
invention. It may be the last step; and the 
last step here, the step that had not been 
tried by Imray and all the others, was taken 
by Pops in the present patent. Having 
these views, it is clear that, in their Lord- 
ships’ opinion, the learned trial Judge 
misdirested himself. He arrived at the 
opinion that the invention was old by 
making a mosaic of other and prior descrip- 
tions. He also, in their Lordships’ opinion, 
took quite*an erroneous view as to an 
analogous user. Analogous user 18 what its 
name denotes, something which has to do 
with user, He has applied the doctrine 
not tq things used bui to things’ described, 
But as to things only described, there must; 


RG 
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‘either be anticipation or not. And antici- 
pation must be judged by the canons 
already mentioned. Does the man attack- 
ing the problem find what he wants asa 
solution in the prior so-called anticipations ? 
The distinction between anticipation by 
prior description and by prior user is well 
understood. The doctrine of analogous 
user only applies to cases as to thingsin 
actual use. The leading case is the 
Fishplate case, Harwood v. Great Northern 
. Railway Company (8). f 
That dealt with the question of whether 
there could be a good patent fora fishplate 
on a railway where the same fishpiate had 
been used on a bridge. Blackburn, d., 
one of theconsulted Judges, who alihough 
he differed on the ground that he ihought 
there was a real difference between the 
two fishes, yet concurred with all the 
others -as to the law, states the problem 
thus at page 667*: “Jn every case arises a 
question of fact, whether the contrivance 
before in use was so similar to that 
which the patentee claims, that there is 
no invention in the differences.” The con- 
trivance, be it observed, must be a contriv- 
ance in use, not one merely described, 
Then there was the case of Morgan &Co. 
v. Windover & Co., the C-spring case (9). 
Throughout the judgment analogous user 


is only applied to a known thing. In. 


the words of Lord Halsbury, at page 134, 
“The: application of well-known things 
to an analogous use is not the proper 
subject for a patent." 

Upon the whole matter their Lordships 
find that the judgments below cannot be 
supported. To do so would be to deprive 
the patentee of the fruits of what has 
. been found a very practical and very 
useful invention. It has the outstending 
merits of simplicity and success. 

There were, however, two other defences 
which were pleaded, though in the view 


taken by the Courts below there was no need : 


to deal with them. The first is the defence 
based on Oanadian legislation. The date 
of the patent being 1919, the legislation 
current at that time was the Revised 
Statutes of 1906. Section 7 of chap. 
69, which is the Patent Act, is as follows: 
“Any person who has invented any new 
and useful art, machine, manufacture or 
composition of matter, or any” new and 
useful improvement in any art, 
(8) (1865) 11 H. L. O. 654; 35 L. J. Q. B. 27; 12 L. T. 
1; 14 W. R. 1; 11 E. B. 1488; 145 R, R. 356. 
(9) (1890) 7 R. P. C. 1831. : 
*Page of (1863) L1 H. L. O.—[Ed.] 
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machine, manufaeture or composition: 
of matter, which was not known or 
used by any other person before his 
invention thereof, and which has not been 
in publie use oron sale with the consent 
or allowance of the inventor thereof, for 
more than one year previously to his ap- 
plication for patent therefor in Canada, 
may, on & petition to that effect, presented 
to the Commissioner, and on compliance 
with the other requirements ‘of this Act, 
obtain a »atent granting to such person 
an exclusive property in such invention.” 
Now, as to the facts, no use was proved- 
except ons; and that was by Pope himself 
at peper works in Maine, U.8.In factit 
seems thet it was there he practically 
applied the invention which he subsequently 
patented for the first time, and it wasa - 
complete succese, where other endeavours 
had failed. Now,s. 7 has two parts. The 
first part “not known or used byany other _ 
person before his invention “thereof” 
obviously could not apply, for if it was 
Pope who showed the people at the works 
how to do it, they could not do it before his 
invention. But then comes the second part 
and the point is whether the public 
useis a use in Oanada previous to 
the application for a patent, or whether 
it is public use anywhere previous to 
the application for a patentin Oanada. 
It is worthy of remark that in the statute of 
1872, whica was replaced by the Revised 
Statutes of 1886, the comma.comes after 
“application” and not after “Canada,” and 
the words “for patent therefor” are omitted. 
Section 8 o2 Ohap. 4 of the Revised Statutes 
of 1886 is as follows: “The said Revised 
Statutes shall not be held to operate as new 
laws, but shall be construed and have 
effect as a consolidation and as declaratory 
of tha law as contained in the said Act 
and parts of Acts so repealed, and for 
which the said Revised Statutes are 
substituted. 

*(2) But # upon any point the provisions 
of the said Revised Statutes are not in 
eflect the same as those of the Repealed 
Acts and parts of Acts for which they 
are substisuted, then, as respects all 
transactions, matters and things subsequent 
to the time when the said Revised Statutes 
take effect, the provisions contained in 
them shall prevail but, as respects all 
transections, matters and things anterior 
to ths said time, the provisions of the 
said Repesled Acts and parts of Acts shall 
prevail.” 

It is antecedently very improbable that 
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it was meant. really to alter the lav by 
the displacement of a comma. The con- 
sideration, however, which determines the 
matter in their Lordships’ opinion is that 
considering that the whole section is decling 
with an application for a Canadian pasent, 
the addition of the words “in Oaneda,”’ 
if meant to qualify the word “application,” 
is quite pleonastic. The question has 
been before the Oanadian Courts and 
opposing decisions have been given. 

In Smith v. Goldie (10) the point was 
decided as their Lordships indicate, bct in 
Barnett-MeQueen Co. v. Canadian Ste vart 
Co. (11) the opposite result was reached. 
The argument, convincing to their Lord- 
Ships, as to pleonastie use of the words 
in Oanada was sought to be met by 
pointing out that in other sections the 
words “in Qanada” were and are referable 
to the application for a patent. This seams 
to their Lordships to be duly met by 
pointing out that in the sections quoted 
they were called for by the necess ties 
of antithesis so that the argument from 
pleonasm did not truly arise. There is, 
therefore, no defence available under the 
Statute. 


There remains only the question of. 


infringement, With this their Lordships 
have no difficulty. Infringement is denied 
because in the apparatus used by the 
respondents the air jet inside the “doc.or” 
was not directed straight against the ur per 
roll as in the patent, but was directed 
against the blade of the “doctor” itrelf, 
but having impinged upon the blade of 
the “doctor” it was. eventually diverted to 
exactly the same place on the upper roll. 
It cannot be supposed that the patent 
being good can be escaped by such an 
obvious mechanical equivalent, Their 


Lordships will, therefore, humbly ad-ise. 


His Majesty to allow the appeal, to dec_are 
that the patent is good, and has baen 
infringed, and to remit to the Canadian 
-Court to grant an injunction and to ceal 
with the question of damages ind 
other relative claims. The appellants must 
have their costs before this Board anc in 
the Courts below. 

A. Appeal allowec. 

Solicitors for the Appellants.— Mes.rs. 
Lawrence, Jones & Co, 

Solicitors for the Respondents.—Mesurs, 
Lanklates & Paines. 


(10) 9 Sup. Ct. Can 46. 
(11) 13 Ex. Court R, 230. 
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PRIVY COUNCIL. 
APPEAL FROM THE Rancoon Hirem Court, 
February 12, 1929, 
Present:—Viscount Dunedin, Lord 
Oa-3on and Sir Charles Sargant. 
MA SIN AND oTHERs—APPELLANTS 


versus 
Toe COLLECTOR or RANGOON— 
RESPONDENT. i 

Land Acquisition Act (I of 1894), s. 23—First 
notification oancelled—Issue of second notification— 
Determination of market value—Material date—Date 
of second -rtification. 

A declaration under s.6 of the Land Acquisition 
Act, 1894, that certain land was required for a . 
public purpose was published by the Government 
on the 3lst May, 1922. Subsequently, the Govern- 
ment publ:shed another deelaration, on 6th October, 
1923, in respect of the same land, and purported to 
"cancel" the previous one :_ 

Held, that the market value of the land must be 
determined as at the date of the publication of the 
second dee_aration, as that was the only Notification 
which gavs a right to the Government to acquire 
tbe land under the Land Acquisition Act. [p. 600, col. 
d denis of the Court of Appeal reversed. 

OonsoHdated Appeals from two decrees 
of the High Court (Rutledge, O J., and 
Maung Ba, J.), dated the Ist February, 
1926, modifying two decrees of that Court 
made in its Original Jurisdiction (Ounliffe, 
J.,) dated the 28th May, 1925. 

FAOTé.—For the purposes of the pre- 
sent report, the material facts of the case 
are set oit sufficiently fully in their Lord- 
ships’ judgment, 

The main question on the appeal to the 
Privy Council was whether the Courts 
below should have awarded compensation 
to the appellants according to the market 
value of their property when Government 
first notified it and other properties for 
acquisition, oron the date when Govern- 
ment having abandoned its intention of 
acquiring some of the properties notified, 
issued a notification for acquisition of the 
appellant=’ properties and for cancellation 
of the fira; notification. 


The High Court, on its Appellate Side, 
thought that they ought to award the 
market value of the land at the date of the 
first notifeation, the 318t May, 1922. Their 
reasoning was as follows :—- 

“In that notification it was proposed to 
acquire besides the two plots in dispute, 
two more adjoining plots belonging to U 
Po Kin acd Messrs. MacGregor and Oom- 
pany. €nabsequently it was decided to 
leave out ;20se two plots, and consequently, 
the secord Notification was published on 
the 6th October, 1923, which was confined 
to the two plots of Maung Ba Kyaw and 
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Ma Sin (the appellants). In respect of these 
two plots the acreage and the description 
remain unaltered. Though the word ‘can- 
celled’ was used to mean that the first 
notification was either superseded or modifi- 
ed the first Notification practically remain- 
ed good so far as these two plots o? Maung 
Ba Kyaw and Ma Sin are concerned. So in 
our opinion the market value at the date of 
the publication of the first Notification 
should be the market value to beconsidered.” 

Mr. Samuel Moses, for the Appellants. 

Sir Geo. R. Lowndes, K. C., and E. B. 
Raikes, for the Respondents. 

Mr. Moses contends that the Court below 
Bhould have valued theland by fixing the 
market value thereof at the date of the 
second Notification, 6th October 1923, in- 
stead of at the date of the first Notification, 
31st May, 1922, which had been cancelled by 
the second Notification. Refers to s. 48, 
Land Acquisition Aet. 

[Lorp Osrson.—It was open to the Go- 
vernment to cancel the Notification. | 

Mr. Lowndes—The Appellate Oourt 
rightly awarded compensation on the basis 
T an market value of the land on 31st May, 
1922. 

[Viscount DowEpIN.—The question is, can 
the Government put its blunder right ?] 

The only provision in the Act is as to 
withdrawal from the acquisition of any land 
of which possession has not been taken; s. 48. 

[Logo OansoN —1 don't eee why under 
8.48 the Government should not be able 
to say, that we don't want to take the other 

- land. | < | 

Obviously, the Government cannot cancel 
the first Notification and issuea second one, 
in order to get the benefit of a drepin the 
market value. 

[Sir Caautes BanGANT,—When the Go- 
vernment cancelled the former Notification 
and issued the second one, could they still 
throw the market value on to the date of 
the first Notification.) 

[Loro Carson.—The Act says that the 
land is to be valued as on date of the Noti- 
fication under which the landis acquired.] 

JUDGMENT. 

Viscount Dunedin.—This is an ap- 
peal from the High Oourt of Judicature at 
Rangoon, in a case in which they have 
altered the finding of the Jadge of the 
High Court of the Original Side in a land 
acquisition case. f 

The Government on the 3lst May, 1922, 
had published a declaration under s. 6 of the 
Land Acquisition Act, 1894, that thé appel- 
lants' land was required for a public pur- 
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pose, and that declaration included, besides 
the land -which they desired to take from 
the appellants, certain land belonging to 
other people. 
changed their mind about requiring the 
land of tae other people, and accordingly 
on the 6th October, 1923, they published 
another Ceclaration under s. 6, specifying 
the sameland belonging to them, but, at 
the same time, announcing that the former 
declaration was cancelled. 

The metter went before the Oollector and 
he gave a certain award, to which their 
Lordships need make no further allusion. 
An appeel* was taken toa Judge of theHigh 
Court and that Judge made an award by 
which he awarded Rs. 6,500 per acre in 
respect cf one plot and Re, 3,800 per acre 
in respezt of another plot. Appeal and 
cross-appeal were taken to the Appellate 
Court, ard the Appellate Court altered that 
judgment, replacing the figure of Rs. 6,500 
peracre, by afigureof Rs. 5,600 per acre 
and replacing the figure of Rs. 3,800 
per acre by a figure of Rs. 2,750 per acre. 

The Appellate Court, in considering the 
sales upon which they based their judg- 
ment, aiter mentioning the two Notifica- 
tions, wich their Lordships have already 
referred to, then said :— 

“Though the word ‘cancelled ' was used 
+o mean that the first Notification was either 
supersed2d or modified, the first Notification 
practical._y remained good-so far as these 
two plote of Maung Ba Kyaw and Ma Sin 
are conc2rned, So, in our opinion, the 
market value. at the date of the publication 
of the first Notification should be the 
market value to be considered." 

Their Lordships are unable to take that 
view, because it is absolutely in the teeth 
of cl. 1, eub-s. 1, s. 23 of the Land Acquisi- 
tion Act, 1894, which says that, in deter- 
mining tae amount of compensation to be 
awarded, the Court shall take into con- 
sideration " the market value of land at the 


.date of tàe publieation of the declaration 


relating ;hereto under s. 6," 

Now, i;is perfectly certain that the only 
Notificat.on which gave right to take this 
land was the second Notification, and, there- 
fore, thet date must be the date taken. 
That reelly vitiates the judgment of the 
Appellata Court, Itis apparent from the 
figures tnat all this land was galloping 
upwardsin value, and in particular, that 





[*An appeal, in the above passage, obviously refers 
io the reference under ss.18 and 19 of the Land 
Acquisition Act tothe Oourt from the Collector's 
award.—kK, J, R.] i 


The Goverment seemingly . 
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sales were proved, after the date of the first 


Notification, but before the date of the. 


second, which showed a highly increased 
value, and that it was in considering those 
sales, as well as the former sales, that the 
learned Judge of first instance came to the 
result that he did., Their Lordships ar, 
therefore, clearly of opinion that the judz- 
ment of the Appellate Court cannot stard 
and that,'as there seems nothing to be 
said against the judgment of the Judge 
of first instance, that must be reverted to. 

Their Lordships will humbly advise His 
Majesty accordingly to allow the appeal, 70 
get aside the decree of the High Court .n 
its Appellate Jurisdiction with costs, ard 
to restore the judgment ofthe first Judge. 
The appellants will have the costs of this 
appeal. 

K. J, R. Appeal allowed. 
Solicitors for the Appellants.—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents.—Messrs. 
Sanderson, Lee & Co. : 





[Norg.—Section 23, cl, (1). sub-s, (1) of the Land 
Acquisition Act, 1894, was amended by Act XXXVUI 
of 1923, and now reads as follows :— 

“The market value of the land atthe date of te 
publication of the notification under s. 4, sub- 

1 » 


s. (1). 

This alteration was apparently not brought <o 
their Lordships’ attention, asin their judgment they 
quote from the section asit stood before its amend- 
ment in 1923.—K. J. R.] 





PRIVY COUNCIL. ' 
APPEAL FeoM THE Patxa Hiesa Ooort. 
October 19, 1928. 
Present :—Lord Phillimore, Lord Atkin ard 
Sir Lancelot Sanderson. 
Srimati TARA KUMARI AND ANOTHER 
APPELLANTS 
versus 
: TRIBENI PRASAD SINGH AND ANOTHER— 
RESPONDENTS. 
Privy Council —Concurrent findings—Judgment of 


Court of first instance based on inferences from fa. is 
—Interference in appeal. 

A judgment ofa trial Judge which is not based 
on his personal observation of the demeanour of 
witnesses and their mode of giving evidence, but on 
inferences from agreed facts, does not give very 
much further advantage to him over the Judges of 
the Court of Appeal. i 

Appeal against the order of the High 
Oourt of Judicature at Patna. 

Messrs. De Gruyther, K. C., and Wallaca, 
for the Appellants. 

Messrs. Dunne, K, C., and Hyam, for tke 
Respondents, 
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: JUDGMENT. 

Lord Phillimore,—Their Lordships 
have come to the conclusion that they do 
not require to hear Counsel for the re- 
spondents in this case. They think in the 
circumstanses that they can deal with it 
quite shortly, and that too, with full re- 
spect to bcth ofthe Oourts below. This is 


a question ofpure fact, but one on which 
-unfortunately the two Courts in India have 


differed. Their Lordships do not forget 
that the District Judge had'certain advant- 
ages in that he saw all the witnesses ex- 
cept the two pardanashin ladies, and it is 
perfectly true that that Judge has believed 
some and disbelieved others of the wit- 
nesses. Bret it does not appear that he has 
acted on what might be called his personal 
observation oftheir demeanour and mode 
of giving evidence, but that he has in a 
very alaborateand careful judgment pro- 
ceeded by inference from agreed facts. A 
judgment proceeding in that way does not 
give very much further advantage to the 
Judge of fret instance over the Judges in 
the Oourt cf Appeal. Both the judgments 
have been read carefully to the Board, and 
in the opinion of their Lordships there has 
not been sufficient reason shown for dis- 
turbing the conclusions at which the Judges 
of the Higt Court have arrived. 

The appeal will, therefore, be dismissed 
with costs, and their Lordships will humb- 
ly advise H.s Majesty accordingly. 

A. Appeal dismissed. 

Solisitors for the Appellants :—Mesars. 
Watkins and Hunter, 

Solicitors for the Respondents :—Messrs. 
Barrow, Rogers and Nevill, 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hien Court, 
March 19, i929. 

Present :—Lord Carson, Lord Salvesen 
ani Sir George Lowndes. 
SUBRAAMANYA CHETTIYAR AND 

OTHERS—APPELLANTS 


. versus 
V. P. SUSRAHMANYA MUDALIYAR 


- AND OTHERS — RESPONDENTS. 

' Landlord ard tenant—Permanent occupancy rights 

-—Burden of proof—Evidence Act (I of 1872), s. 101. 
Having yegard to the provisions of s.101 of the 

Evidence Act, 1872, the onus of proof lies, in the 

first instance, upon the party asserting that he has 
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acquired, by long occupation or otherwise, a per- 


manent tenancy ora permanent right oê occupancy - 


in the land in dispute, subject only to the payment 
of'a fixed annual sum. 

Held, on the evidenee, that the onus had not 
been discharged in the present case. [p. 603, col. 
2 


Seturathan Iyer v. Venkatachala Goundan (1), 
Chidambara Sivaprakasa Pandara Sannadhigal v. 
Veerama Reddi (4) and Nainapillai Marakayar v. 
Ramanathan Chettiar (3), followed. 

Permanence is not a universal and integral in- 
cident of an under-ryot's holding. Permanent 
oceupancy rights, if claimed, must be established 
by proving, inter alia, custom, contract or a title. 
In the absence of proof of custom or contract, mere 
undisturbed possession for along period at a more 
or less uniform rent, does not establish the aequisi- 
iv of permanent rights of occupancy. [p. 604, col. 

Appeal from a judgment and decree 
of the High Court, Madras (Wallis, C. J. 
and Sadasiva Aiyar, J.) datec the 15th 
October, 1920, which varied a judgment and 
decree of the Subordinate Judge, Tinne- 
` velly, dated the 21st December, 1917. 

FAOTS.—The sole question for deter- 
mination on the appeal to His Majesty in 
Council was: whether the  defendantae- 
appellants had established that they pos- 
sessed a permanent right of occupancy in 
the well-irrigated and palmyras or garden 
lands in their possession? | 

The Subordinate Judge found in favour 
of the defendants-appellants, but the High 
Court held the contrary, 

The learned Subordinate Judge held, on 
the question of onus, that the fact that the 
plaintiff was the ryotwari pattadar of the 
lands in dispute was not sufficient to prove 
that the plaintiff was the owner thereof, 
remarking as follows :—“A pattadar plaint- 
iff claiming title to a ryotwari land as 
against persons in possession who claim 
right of occupancy therein must, as in all 
other cages of ejectment, begin and prove 
his title to the properties he sues for". 

The learned Ohief Justice, Sir John 
Wallis, held on appeal that the above 

. view of the Subordinate Judge was errone- 
ous, observing as follows :— 

“In considering the main question of 
occupancy right the Subordinate Judge 
misplaced the burden of proof, which, in 
the case of tenancies under ryots whether 
in ryotwari or zemindari tracts, is on the 
tenant and not on the landlord, es recently 
held by the Privy Council*in Seturathan 
Iyer v. Venkatachala Goundan (1) over- 
ruling Venkatachala Goundan v. Ranga- 


(1) 56 Ind. Oas. 117; 47 L A. 76; (1920) M. W.N. 
61; 27 M. L. T. 102; 11 L. W.399; 38 zb L. J. 476; 
22 Bom. L. R. 578; 18 A. L. J. 107; 43 M. 567; 25 C. 
W, N. 485 (P. O.) ; Aus ABS. 
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ratnam, Aiyar (2) which was opposed toa 
long series of decisions of this Court". 

On the merits, after reviewing the evi- 
dence, the learned Chief Justice came to 
the conclusion that the defendants had 
failed to establish that they had any per- 
manent right of occupancy in the lands in 
question, and summed up in the following 
words — : 

“The question wouldrather appear to 
be: Dd the landlord admit them in each 
case as tenants of the dry land on the 
terms that they were to have occupancy 
right “or those dry lands if they brought 
them tnder well cultivation at their own 
expense, or was there a general custom in 
the estate that all tenants of dry lands 
who brought them under well cultivation 
should have occupancy right in them ? 
Such a contract and custom were negatived 
in the case before the Privy Council. 
Neither is distinctly pleaded in the present 
case and I am not prepared to hold that 
they have been established by the evidence, 
This conclusion appears to me to be in 
accordence with a long line of decisions of 
this Court and not tobe inconsistent with 
the recant decision of the Privy Council”. 

Mr. Justice Sadasiva Aiyar examined the 
oral ard documentary evidence in great 
detail end agreed with the conclusion of the 
Chief Justice. 

Mess-s. A.M. Dunne, K. C., and E.B. 
Raikes, for the Appellants. 

Mess:s. L. DeGruyther, K. C., and B. 
Dube, for the Respondents. 

- JUDGMENT. 

Lord Salvesen,—This is an appeal 
from a judgment and decree, dated the 5th 
October, 1920, of the High Court of Judica- 
ture at Madras which varied a judgment 
and dezree dated 21st December, 1917, of 
the Subordinate Judge of Tinnevelly. 

The appellants were defendants in a suit 
which was raised at the instance of the 
plaintid-respondent for a partition of his 
one half share of certain lands situate in 
the village of Ayyanarkulam in the Tin- 
nevelly district and within an estate called 
Chinna Pannai. By alienations and pur- 
chases which are not now disputed, the first 
respondent is the owner of a one-half share 
of the Obhinna Pannai estate, and the 
ryotwa-i settlement having been made by 
the Government with his predecessors-in- 
title, he is at present ryotwari patiadar of 
one-half undivided share of this estate. 
The ea-liest document of title is dated 1857 

(2) 20-nd. Oas. 374; 24 M. L. J. 571; 13 M, L. T. 
450; (1013) M. W. N. 434, 
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and refers back to astate of possession ir 
1851, but it is probable that the settlemens 
' took place atan earlier date. Hven at tha: 
time the land was described as . belonging 
to three classes : 
and lands which were then irrigated br 
means of wells but had been formerly dry 
and the wells were at least of two classes, 
samudayam wells—that is, wells commor 
to thethree pannais, of which the respond- 
ent now holds one-halfshare of the Chinna 
Pannai and other wells,some of which are 
probably named after persons througlk 
whom the appellants claim, and may be 
assumed to have been sunk by the cultivat- 
ing occupiers. It appears also that palmyre 
trees had been planted, some by the ownere 
and someby the cultivators. It is these 
lands, irrigated by wells, aud the palmyrae 
or garden lands, which alone are in dispute 
in the present suit, which is one for parti- 
tion between the appellants and the saic 
respondent of the properties comprised 
within the Ohinna Pannai above referred 
to. 
. in the statement made on their behalf, 

the appellants admitted that the respond- 
ents  predecessors-in-title had ^been 
regularly receiving tirwa swamibhogam for 
‘his share of the lands, Tirwa is the share 
of the rents payable to Government, and 
swamibhogam the revenue derived from the 
tenants or occupiers over and above what 
was necessary to pay the tax. In state- 
ment No, 11 they raised no objection to a 
division being effected in respect of the 
dry and rain-fed lands spacified in Schedule 
No. 3 but they maintained that the well- 
irrigated lands and palmyras should ba 
excluded from the partition on the ground 
that they had acquired permanent rights 
of occupancy in the same, subject to the 
payment of a fixed rate of Rs. 4-6-0 for 
punjas lands irrigated with water obtained 
from old wells, and Rs. 2-3-0 peracre for 
punjas lands irrigated with water from 
new wells and pies four per palmyra. 
Some of these new wells, it appears from 
the evidence, were of comparatively recent 
date but no distinction is made between 
the. lands watered by these wells aud 
those which were watered by wells of older 
date. In respeetto all of them the appel- 
lants claimed that they were permanent 
tenants who had acquired by long occupa- 
tion the kudivaram of these lands, subject 
only to the payment of a fixed annual return 
at the rates above mentioned. 

The principle upon which disputes of 
this kind, which have frequently come 
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before the Courts in India, fall to be decid- 
ed, have now been conclusively fixed by 
two judgments of this Board. In the 
earlier of these, Seturathan Aiyar v Ven- 
katachala Gowndan (1) the long-contested 
dispute astc the burden of proof was dealt 
with ir the judgment of the Board which 
was de_iverel by Sir Lawrence Jenkins:— 

"The plairtiffs title was conceded, and 
the notice br which he purported to ter- 
minate the defendant’s tenancy was not 
disputed. I: was also admitted that the 
defendants 3eld under, if not from, the 
plaintif. To resist the plaintiff's claim 
the defendants set up a permanent tenancy 
or an occupancy right in themselves. If 
this was not established then the defend- 
ants must fail, and, to adopt the language 
ofs. 101 of she Indian Evidence Act, as 
the defendanis were bound to prove the 
existenee of their permanent tenancy or 
occupancy right, the- burden of proof as 
to it lay or them. This view as to the 
incidence of she burden has been repeated- 
ly recognised in the series of Madras deci- 
sions cited in argument, and is,in their 
Lordships’ opinion not open to doubt.” 

In the latest case, Nainapillai Marakayar 
v. Ramunathan Chettiar (3) this view was 
express_y re-effirmed. i 

The ;udgment of the Subordinate Judge 
in the preseat case is vitiated by the 
fact thet he misapprehended the proper 
incidence of the burden of proof, his 
judgment having been delivered before 
the case in Se'urathan Iyer v. Venkatachala 
Goundaz (Ll) above referred to had been 
decided in the Privy Council, 

The question, then, in the present case 
is whether on the evidence the appellants 
have eszablisied the permanent occupancy 
rights which they claim. In the ease in. 
Seturathan Iyzr v. Venkatachala Goundan 
(1) the High Court had held that the 
appellants in that case had satisfied the 
onus of proo= which in the first instance 
lay upon them, and their Lordships of 
the Privy Council saw no reason to disturb 
the inference which they had drawn from 


the facta proved. A similar result was 
arrived at in the case of Chidambara 
Sivaprakasa Pandara Sannadhigal v. 


Veerama Redci (4) but in the case reported 
(3) 82 Ind. Oas. 236; 51 I. A. 83; A. I. R. 1994 
P.C. 65; 19 L. W.259; 22 A. L. J. 130; 34 M. L. 
T. I0; (1924) M. W. N. 293; 46 M. L. J. 546; 100. & 
A L.R.461; 47 E. 337; 28 C. W. N.809; L; R. 5 A. 
(P. G.) 33 (P. C. 
(4) 68 Ind. Cas 538;49 I. A 286; 16 L. W. 102; 31 
M. L. T. 54; 45 ML. 586; (1922) M. W. N. 749; 43 M.L J, 
640; A. I. E. 1922 P. O. 292; 37 C. L, J. 199; 27 G, W., 
N. 345 (P, O) : 


M 
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in Nainapillai Marakayar v. Ramanathan 
Chettiar (3) the inference from. the facts 
. there proved was to the opposite effect. 
. In the present case the Judges of the 


High Court have very carefully examined - 


all the evidence and have reached a result 
: unfavourable to the appellants, It would 
serve little purpose to go through the 
evidence which has already been dealt 
with in detail by these learned Judges, 
seeing that the accuracy of their statement 
of facts and thesoundness of their reasoning 
has not been successfully criticised, It 
is sufficient to point out that the . facts 
in the other two cases Seturathan - Iyer 
v. Venkatachala Goundan (i) and Chidam- 
bara Sivaprakasa Pandara Sannadhigal v, 
Veerama Reddi (4) were very different 


. from those which the appellants have been 


able to prove here, In the former case it 
was found to be established as a fact 
that the possession of the occupancy tenants 
had been immemorial and, whet is perhaps 
more important, that at the inception of 
the relations between the owner and the 
tenants, tha latter had possessed occupancy 
rights. In the latter case ihe tenants 
succeeded in showing that they had been 
dealing with the property as their own 
for at least & hundred years. They had 
also shown that they had received compen:a- 
tion from the Government for lands taken 
out of their holdings for publie purposes 
and that the plaintiff's evidence had been 
found to be mostly false and fabricated. 
No such faéts have been established in 
the present case. 
of Sir Lawrence Jenkins, "permanence is 
not a universal and integral incident of 
an under-ryot's holding. If claimed, it 
must be established. 'This may be done 
by proving custom, contract or a title, and 
possibly by other means." In the present 
ease the appellants have succeeded in 
Showing little, else than that they have 
remained in undisturbed possession of some 
ofthe land in question for & long period 
at a more or less uniform rent, but they 
have not attempted to prove any custom 
upon which they could found, and the 
attempt which they made to prove a 
contract with regard to the lands in which 
new wells were sunk, under which they 
were to be allowed to eccupy these on 

reduced rate of rent as compared wit 

the lands on which the old wells werh 
situate, hascompletely failed. The aliena 
tions on which they found aad which, i 
they had been made over along period: 
would have been valuable evidence in 
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establishing the right which they claim, 
all turnoutto be of comparatively recent — 
date, and not of , such a kind as would 
ordinarily be brought to the notice of the 
pattadar, for they do not seem in most 
cases to have involved any change of 


tenarcy. 


Thare is also one point on which one 
of the learned Judges of the High Court 
reliee, and which does not appear to have 
been present in any of the previous cases, 
namely,thatinthe half of the Chinna Pannai 
which is not claimed by the respondent 
some of the appellants actually acquired . 
the Eudivaram of the land. This, while 
not .conclusive, asit might have been done 
by way of excessive caution, militates 
agairst the claim which they are now making. 
A cultivator who has acquired permanent 
rights of occupancy may purchase the 
melvcram of the lands so as to become 
the a»solute proprietor, but if he considers 
himaalf to be the owner of the kudivaram it 
is not likely that he would expressly 
purchase the latter without some indication 
that be was only doing so to, avoid dis- 
putes. The present suit is not an action ’ 
of ejection, but is brought to establish 
that the plaintiff-respondent is entitled to 
have all the lands within his title partition- 
ed oa the footing that the appellants as 
a community of cultivators have not 
acqu:red the permanent rights of occupancy 
whica they claim. Their Lordships express 
no opinion as to the terms on whic 
eject-on of any individual occupier may 
be senctioned by the Court if and when 
euch a suit is brought. 

Thsir Lordships. have, therefore, come 
to tte conclusion not merely that there 
are mo sufficient grounds for disturbing 
the inferences which the High Court have 
drawn from the facts proved before them, 
but ;hey agree with them that these were 
the proper inferences to be drawn. | f 

They will, therefore, humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

A. Appeal dismissed. - 

So'icitors for the Appellants.—Messrs. H. 
S. L, Polak. E 

Solicitors for the Respondents.—Messrs, 
Douglas, Grant and Dold, 
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; PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HiGH CousnT. 
March 15, 1929. 
Present :—Lord Shaw, Lord Tomlin 
and Sir Lancelot Sanderson. 
RAM SUNDERLAL AND ANOTHER— 
APPELLANTS 
veraus 
LACHMI NARAIN anp ANOTHER— 
RESPONDENTS. 

Hindu Law—Alienation—Sale of joint family pre 
perty—Necessity for part of consideration not es- 
tablished —V alidity of sale. 

In cases where a sale of property belonging to. 
joint Hindu family is challenged on the ground = 


. Want of necessity, it is now a well-settled rule tha 


the sale will not be set aside merely because . 
small portion of the consideration is not proved t: 
have been applied to purposes of necessity. T 
material question that has to be considered in suci. 
cases is, whether the sale itself was justified by lega 
necessity. |p. 607, col. 1. 

Where the purchaser acts in good faith and after du: 
enquiry (as to necessity) and is able to show tha. 
the sale itself was justified by legal necessity and 
was foradequate consideration, he is under no oblige 
tion to enquire into the application of any surplus 
and is not, therefore, bound to make repayment c 
such surplus to the members of the vendor's famil- 
challenging the sale. [p. 606, col. 2.] 


[Decisionsof the Allahabad High Court disapproved.] - 


Sri Krishn Das v. Nathu Ram -(3), followed. 


Appeal from a decree of the High Cour 
Allahabad, (Kanhaiya Lal and Ashworth. 
JJ.,) dated the 6th July, 1936, modifying = 
decree of the Subordinate Judge, Ghazipore. 
dated the 7th April 1923. 

Mr. W. Wallach, for the Appellants. 


JUDGMENT. 


Sir Lancelot Sanderson.—This ic 

an appeal by the defendants in the sui: 
against'a decree of the High Oourt of Ju- 
dicature at Allahabad, dated the 6th July 
1926, whereby a decree of the Subordinate 
. Judge of Ghazipur, dated the 7th April 
1923, was modified. 
. The suit was brought on the 2nd March 
1922, by the plaintiffs, the minor sons of 
one Bat Narain Pande, who died in 1915 
` by their mother, Musammat Narain Kun- 
war, their certificated guardian, against 
the defendants, to recover possession oz 
the property specified in the plaint, viz. 
Mauza Kanauli and Mauza Sikandra, and 
fora declaration that a certain sale-deea 
dated the 21st July, 1908, purporting tc 
have been executed by Sat Narain Pande. 
ihe father of the plaintiffs, in favour of one 
Misri Lal, the ancestor o£ the defendants. 
was invalid. - 

It was alleged by. the plaintiffs that their 
father was a notorious debauchee &nd had 
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squandered the joint ‘family Sega in 


“meeting the expenses of his debaucheryand 
. immoral habits; that the above-mentioned 


sale-deed was executéd without any valid 
necessity and any legal antecedent debt 


. and without any consideration by inserting 


wrong and fictitious debts and necessities 


: therein. 


The defence was fo the effect that the 
property in suit had been sold, for legal 
necessity for the benefit of the family for 
payment of antecedent debts, and for full 
consideratior. . 

The learnad Subordinate Judge found 
that, though the father of the plaintiffs was 
at one time addicted to immoral habits, 
he had reformed himself long before the 
transaczion which was impeached in the 


. suit and thai the sale of the property was 


made for valid consideration and for the 
paymert of pre-existing debts, except to 
the extent of Rs. 2,550. 

The learned J udge made a decree that 
the pleintifis’ claim should be dismissed 
but thas the defendants should pay within 
two months the sum of Ha. 2,550 to the 
plaintiffs anc the third son of Sat Nàrain 
Pande, who was nota party to thesuit. The 
plaintifs appealed to the High Oourt, 
and tbe deZendants filed a cross-objec- 


‘tion, 


The learaad Judges, on appeal, agreed 
with the finding of the learned Subordinate 
Judge as to the allegations of debauchery 


.en the dart.of Sat Narain' Pande, -and held 


that taere was considereble evidence to 
show that Sat Narain Pande had at one 
time been addicted to immoral habits, but 
that hə hac reformed himself and that 
about 2) or 22 years befere the trial of the 
suit he had married Musammat Narain 
Kunwar, the mother of the plaintiffs, with 
whom te lived amicably until his death in 
1915, and by whom he had three sons und 
a daughter born to him, They further 
held that theze was no satisfactory evidence 
that at the time the mortgages and the 
gale, referrec to in their judgment, were 
effected he hed applied the. moneys: taken 
in respect thereof.to immoral purposes. 
There are, tharefore, concurrent findings of: 
fact on this rart of the case which ‘their © 
Lordsh:ps see no reason for disturbing. 

- The learned Judges examined the evi- 
dence ralating tothe issue as to legal neces- 
sity anc came to the conclusion that it had 
been proved that Rs. 7,741-8-0 represented 
debts dae by Sat Narain Pande to third 
persons for which the plaintiffs- were legi- 


timately liabke; that the plaintiffs wera not. 
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liablé for the remainder.of the considera- 
tion specified in the sale deed, the total of 
which was Rs. 10,767-7- 0. ~ 


The learned Judges allowed the appeal, 
set aside the decree of the learned Subor- 


dinate Judge and made a decree in favour. 


of the plaintiffs for possession of the dis- 
puted property subject to the payment by 
the plaintiffs within four months of the 
sum of Rs. 7,744-8-0. It was further or- 
dered thatin case of non-payment of the 
said money within the time mentioned the 
suit should stand dismissed. The cross- 
objection which had been filed by the de- 
fendants against the order of the learned 


Subordinate Judge directing them to pay” 


to the plaintiffs and their brother the sum 
of Rs. 2,500, was disallowed. 


The defendants appealed against the 
said decree of the High Court and they ap- 
peared by learned Counsel at the hearing 
before the Board. The plaintiff-respondents 
however, did not file any case and they 
were not represented at the hearing of the 
appeal. - 

Their Lordships are not able to uphold 
either of the decrees made by the Oourts 


in India. ] f h 
- Both the decrees, in their Lordships’ opin- 


ion, are inconsistent with the principles. 


laid down by the Judicial Committee in 
several cases, e. g, Hunoomanpersaud Pan- 
day v. Babooee Munraj Koonweree (1), 
Masit Ullah v. Damodar Prasad (2) and 
Sri Krishn Das v. Nathu Ram (8). 


The judgment of the High Court in the 
present case was delivered on the 6th July, 
1926, and in making the decree that the 
plaintifis should recover possession of the 
property upon the payment of Rs. 7,744-8 0 
within four months the learned Judges 
apparently were following the form of 
decree which had been adopted by the 
Allahabad High Court in previous cases, 
e. g., Gobind Singh v. Baldeo Singh (4) and 


(1 6M. I. A.393; 18 W. R. 8ln; Sevestre 253n; 
2 Suth. P.C. J.29; I Sar. P. O. J. 552; 19 E. R. 
147 i 


47. 

(2) 93 Ind. Cas. 1031; 53 I. A. 204; A.I. R. 1926 
P.O. 105; 3 O. W. N. 721; (1926) M. W. N. 816; 24 
L. W. 551; 48 A. 518; 44 O. L. J. 391; 51 M.L. J. 
792; 28 Bom. L. R. 1402; 7 P.L. T. 815; 25 A, L. J. 1; 
31 O. W. N. 393; 38 M. L. T. 77 (P.*0.). 

(3) 100 Ind. Oas, 130; 54 I. A. 79; 25 A, L.J. 80; 
A.I. R. 1927 P. O. 37; (1927) M. W. N. 89; 38 M. L. 
T. 48; 4 O. W. N. 184; 8 P. L. T. 210; 31 0. W.N. 
462; 49 A. 149; 29 Bom. L. R. 825; 45 C. L. J. 386; 52 
M. L. J. 720; 26 L. W. 856 (P. C.). 

(4) 25 A. 330; A, W. N. (1903) 97. — * 
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Ram Dai Kunwar v. Abu Jafar (5) and 
Dwarka Ram v. Jhuali Pande (6). 
In the last-mentioned case the ground of 


the judgment of the High Oourt was as 


follows:— 


“If any part of theconsideration was in- — 


valid and not binding on the plaintiff, the 
plaintiff would be entitled to have the 
sale set aside. But if a portion of the con- 
sideration was good and binding on the 
plaintiff, he would be entitled to reimburse 
it tothe defendant, The form of the decree 
in a case of this kind should, therefore, be a 
decree for possession in favour of the 


plaintiff subject to his paying tothe pur- . 


chaser so much of the consideration as was 


‘required for the necessities of the family”. 


The decision of the Judicial Committee 
inthe above-mentioned case of Sri Krishn 
Ram v. Nathu Ram (3) was given in Decem- 
ber 1926 some five months after the judg- 
ment of the Allahabad High Court which 
is now under consideration. In the last 
cited case their Lordships ofthe Judicial 
Committee disapproved of the above-men- 
tioned ` decisions of the Allahabad High 


Gourt-reported in Gobind Singh v. Baldeo 


Singh (4), Ham .Dai Kunwar v, Abu 
Jafar (5) and Dwarka Ram v.Jhuali Pande 


(6) and of another decision of the same ` 


Oourt in Daulat v. Sankatha Prasad (7). 

Their. Lordships pointed out that the de- 
cisions, of which they disapproved, were 
inconsistent with the principles which had 
been laid down ina series of cases by the 
Judicial Committee and which had been 
followed by the Courtsin India except in 
Allahabad. 

"Their Lordships referred tothe judg- 
ment in the well-known case of Hunoo- 
manpersaud Panday v.Babooee Munraj Koo- 
nwaree (1) for the’ purpose of stating the 
principle on which cases such as this should 
be decided and then proceeded as follows:—- 


“Where the purchaser acts in good faith 


and after. due enquiry, and is able to show 
that the sale itself was justified by legal 
necessity, he is under no obligation to 
enquirs into the application of any surplus 
and is, therefore, not bound to make repay- 
ment of such surplus to the members of the 
family challenging the sale.” 

It appears clear, therefore, that in view of 
the above-mentioned decisions of the Judi- 


(5) 27 A. 494; A. W. N. (1905) 68. 

(6) 72 Ind. Oas. 134; 45 A. 429; A.L R. 1923 AIL 
248; 9 O. & A. L. J. 494. ` . 

(7) 86 Ind. Cas. 91; 47 A, 355; 23 A. L. J, 55; L. R. 
6 A. 167 Civ.; A. I. R. 1925 All, 324, 


* 
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cial Committee neither of the two decree: 
made in this case in India can stand. 

It remains to be considered whether the 
defendants are entitled as they contend, 
to succeed in their appeal andtohave the 
plaintiffs’ suit dismissed, 

The material question is whether the 
saleitself wasone which was justified by 
legal necessity. The property in dispute, 
viz., the villages of Sikandra and Kanauli, 
was sold by the deed of 91st July, 1908, by 
Sat Narain Pande, acting for himself and 
his minor sons, to Miari Lal, the ancestor 
ofthe defendants, for Ra. 10,767-7. The 
property in suit and certain lands in Basu- 
pur had been mortgaged to Misri Lal and 
by reason of the sale the entire debts were 
discharged and a sum of Rs. 885 was paid 
incash to Sat Narain Pande. By reason 
‘of the sale the lands in Basupur were 
released from mortgage and were saved to 
the estate. 

The learned Subordinate J udge, as already 
stated, held that the major portion of the 
consideration went to discharge old debts 
in respect of money borrowed for legal neces- 
sity. He held that the defendants had 
failed to prove that the sum of Rs. 2,498, 
part of the consideration for the sale was 
paid to the plaintiffs! father for legal neces- 
sity but that the rest of the sale "considera- 
tion has been proved to have been advan- 
ced for satisfaction of debts borrowed for 
legal necessities”. 

The learned Judges of the High Court 
agreed that there were debts due by Sat 
Narain Pande which were properly credit- 
ed in the account of the consideration 
specified in the sale-deed to the extent of 
Rs. 7,744-8-0. The learned Judges, how- 
ever, held that the defendants had not 
proved legal necessity in respect of the 
balance though one of the learned J udges 
expressed a doubt as to two items, viz., 
Rs. 113 and Rs, 418. 

The above-mentioned balance of the 
consideration money disallowed by the 
learned Judges of the High Court was in 
respect of sumsalleged to have been ad- 
vanced at various times for the purpose of 
paying Government revenue and meeting 
other expenses. Some of the items were 

‘specifically mentioned in mortgagas effected 
in 1904, 1905 and 1907 and one item was in 
respect of cash alleged tohave been paid 
at the time thé sale was effected in J uly, 
1808, for the purpose of paying Govern- 
ment revenue and meeting other family 
necessities. This suit was brought by the 
plaintiffs in March 1992 nearly 14 years 
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after the sale was effeeted and when even 
a longer period had elapsed since some 
of the advances now questioned were made. 

Although there was some evidence in 
addition to the recitals in the various docu- 
ments, that the sums -were required for 
the above-mentioned purposes it may have 
been and probably was difficult for the 
defendants to prove conclusively the man- 
nerin which the sums making up the 
balance which was disallowed by the Court 
in Indis were utilised, 

The material questio n, however, is whether 
the sale itsel? was one which was justified 
by legal necessity. There is no doubt that 
out of the tozal price viz, Rs. 10,767 the 
sum of Rs. 7,744 at least was used for 
paying debts incurred by Sat Narain Pande 
for legal neesssity. Their Lordships fur- 
ther ara satisfied that due enquiries as to 
the necessity were made by or on behalf 
of Misri Lzl, the purchaser, before the 
advances were made and the sale was 
effected. 

There remains the question whether the 
consideration was adequate. There is but 
little evidence as to the value of the pro- 
perty at the time of the sale. The learned 
Subordinate Judge acting on the evidence 
ofaman who had been patwari of the 
villages since 1916 found the property to 
be worth Rs. 16,000 which their Lordships 
understand tc be his estimate of the value 
of the property atthe time of the trial in 
1923, The learned Judge stated that the 
patwari admitted that the income had 
increased sine the sale to the ancestor of 
the defendants in 1908. To what extent 
the property had increased in value is not 
evident. 

In view of the facts of this case and 
the finding əf, the learned Subordinate 
Judge, their Lordships are unable to hold 
that the price obtained for the property in 
1908 was inadsquate. . 

Their Lordships, therefore, are of opinion 
that it must be taken on the facts of this 
case that the sale of the 2lst July, 1908, 
was effected after due enquiry made by 
or on behalfoéthe vendee as to the legal 
necessity, tha; the sale was- for adequate 
consideration, that legal necessity was 
proved hy the deferdants to the extent of 
Rs. 7,741 at least out of a total price 
of Rs, -10,737 and that even as- 
suming that the defendants after a long 
interval of time were not able to prove 
conclusively how the surplus was applied 
by Misri Lal that fact alone is not sufficient. 
ground for setting aside the sale, 
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For these reasons their Lordships are of 
opinion that the appeal should be allowed, 
that the decrees of the High Oourt and of 
the Subordinate Judge ‘should ba set aside, 
that thé plaintiffs’ suit should be dismissed 
and that the plaintiffsshould pay the defend- 
ants’ costs of this appeal and of the pro- 


ceedings in both Courts in India, and 
they will humbly advise His Majesty 
accordingly. 

K. J. R. Appeal allowed. 


Solicitors for the 
T. L. Willson, & Co. 

Solicitors for the Respondent:—Messrs. 
Barrow, Rogers and Nevill, 


Appellant.— Messrs. 


Nas 


PRIVY COUNCIL. 
APPEAL FaoM THE Patna Hics Court. 
April 16, 1929. . 
Present :—Lord Shaw, Lord Carson 
and Sir Lancelot Sanderson, 
BHIMNATH MISSIR AND OTHERS 
à — APPELLANTS 
^ versus 
Srimati TARA DAI AND OTRE88— 
T RESPONDENTS. 
Hindu Law—Family arrangement—Construction— 
“Lineal desoendants" , meaning of. 
The expression 'lineal descendants' includes all the 
descendants and is not restricted to male descendants. 


- 


Appeal from a decree of the High Court, 
Patna, (Dass and Adami, JJ.), dated the 
5th May 1926, which modified a decree of 
ihe Subordinate Judge, Bhagalpore, dated 
the 28th April, 1928. 

FAOTS.—By a deed, of compromise a8. 
monthly allowance of Rs. 300 was given 
to one Sreemati Moti Dai and her “lineal 
descendants. The question arose whether 
the present respondent, Sreemati Tara Dai, 
a married daughter of the aforesaid Moti 
Dai, was entitled to participate in the said 
allowance. The Subordinate Judge, held 
in effect that succession under the Hindu 
Law to whatever estate Sreemati Moti Dai 
had in this property would be limited to 
her sons and her unmarried daughters 
and that Tara Dai being a married daugh- 
ter could not claim any interest in the 
allowance. The High Oourt, in reversing 
the judgment of the. Subordinate Judge 
and deciding in favour of the present re- 
spondent, Tara Dai, held that no question : 


volved, but that the matter turned solely 
upon the interpretation of the terms of the ? 
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document in question, and that the expres- 


sion "lineal descendants" therein occurring - 


included all the descendants and was not. 


restricted to male descendants. 
Mr, Wallach, for the Appellants. 
Mr. Dube, for the Respondents. 
JUDGMENT. 
Lord Shaw.—Their Lordships have 


heard with pleasure the address of Mr, . 


Wallach in this case on behalf of the 
appellants but having heard it and having 
carefully considered the views which he 
has presented, their Lordships do not find 


"themselves in possession of any argument 


which would induce them to vary or differ 
from the judgment of the High Court of 
Judicature at Patna. 

The opinion expressed in that judgment 
is in this language :— 

"In my opinion the term ‘lineal descend- 
ants’ 
not restricted to male descendants. That 
being so, the daughters of Sreemati Moti 
Dai are ‘clearly entitled to participate in 


the monthly allowance of Rs. 300 per 


month,” . 
Their Lordsbips are clearly of the same 
opinion. According to that opinion every 


female claimant under the designation of. 


"lineal descendants" will have rights. 
Any arrangement made with one of the 
female lineal descendants such as that 
made with Sreemati Lakhmiswari ! ai will, 


of course, stand, but beyond that the opin-: 


ion now expressed by this Board is in 
favour of the wide and comprehensive 
scope of the term "lineal descendants” as 


given by the High Court. 


Their Lordships will accordingly hum- 
bly advise His Majesty that.this appeal be 
dismissed with costs. 

A, Appeal dismissed, 

Solicitors for the Appellants:—Mr. H. S. 
L. Polak. : 7 

Solicitors for the Respondents:---Messrs. 
Chapman, Walker and Shephard. 
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LAHORE HIGH COURT. - 
Szconp Otvit Appga No. 1765 or 1928. 
March 6, 1923.. 
Present :—Sir Shadi Lal, Kr., Chief J ustice 
- "^ and.Mr. Justice Agha "Haidar. - 
' MELA RAM -AND OTHERS —PLAINTIFFS— 
‘APPELLANTS 
tersus 
PRITHVI CHAND AND OTAERS— 
* DEFENDANTS AND NARAIN—PLAINTIFF ` 
— RESPONDENTS. ' 


Mortgage—Redemption—Mortgaye for long tern— 
Redemption before expiry of term—Undue influence 


or fratud—Unconscionable bargain—Equitable juis- 


diction of Court. . 

‘Ordinarily and in the absence of a special con- 
dition éntitling the mortgagor. to redeem during she 
term ` for which a mortgage is created, the right 
of redemption can only arise on the expiratior of 
tag specified period even ifit be a long one, [p.t 09, 
col. 2. 

Bakhtawar Begam v. Husaini Khänai (1), 
lowed. 

Sundar Singh v. Hukam Singh (2), Ralla v. Á ain 
Chand (3), Ram Prasad v. Jagrup (1) Narai v. 
Jagan (5) and Muhomed Ibrahim v. Muhomed z biz 

; Kroshi 6), referred to. 


Zol- 


p 
{open are boünd by the stipulations contdinec in 
Ux their agreement and the equitable  jurislic- 
"tion of the Court can be invoked only ifthe tr=ns- 
action is found to be unconscionable and it has 
been well’ settled or a long term in a mortgage 
does not per sem the,bargain an unconscion: ble 
one. [p. 609, Eos DCUM 1] 


Second appeal ‘from a decree of the Dis- 
trict Judgé, Hoshiarpur, dated the lth 
March, 1924, modifying that of the &ab- 


ordinate Judge, Second Class, Sa ar 


dated the 3rd April, 1923. 


Mr. Fakir Chand, for the Ag ahaaa. 

Mr. 'Nangk Chand Pandit, for the Fes- 
pondents. D 

JUDGMENT.—This second appeal 
arises out of a suit for the redemption cf a 
mortgage, and the question for determiaa- 


tion is whether the mortgagors are entitled 


to.redeem the property before the expiry 


of.the -term. of sixty years fixed by the 
parties. The facts relevant to the question 
involved in the appeal may be sho-tly 
stated. 


Oa the 21st of Apia: 1885, three brotkers 


Shiv Dial, Ragha and Goroo, 
Brahians of the village Khad in she 
District of Hoshiarpur, mortgaged 316 
kanals of land to one Joti Ram, a Brahman, 


namely,- 


for. Rs. 1,794. The- mortgage, was one -by - 


wayʻof conditional sag, and thé mortg&zee; 
after the expiry of the period fixed for she 
payment of the money, issued the `usaal 
notice of foreclosure? 


MLA RAM J, PRITRYI CHAND 
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In order to prevent 6 
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‘heirs-of Gopoo ‘(who had in the meanwhile 
died) except Badhawa, mortgaged in 
October, 1€88, a certain specified share of 
the estate to Pandit Govind Ram, the 
predecesso--in-interest of the defendants 
Nos. 1-3 fcr Rs. 1,7566 5, The mortgage 
was usufrvetuary,.and one of the stipula- 
tions in the instrument of mortgage was to 
the effect that the mortgagors were not 
entitisd to redeem the land for sixty years. 


` from the dete of the mortgage. The present 


action for redemption was brought in 1921 
befors thc expiry of the term, and the 
Courts below have concurred in holding 
that the plaintiffs have not succeeded in 
establishing any ground which would 
entitle them to claim redemption before 
the expiry of the period specified in the deed 
of mortgage. ' : 
As laid cown by their Lordships ofthe 


^ Privy Ooancil in Bakhtawar Begam v. 


Husaini Khanam (1) ordinarily, and in the 
absence of a special condition entitling the 
mortgagor to redeem during the term for 
which the mortgage iscreated, the right of 
redemption can only arise on the expira- 
tion of the specified period. It has 
been repeetedly held that a long termin a 
mortzage does not perse make the bargain 
an unconscionable one. Indeed, 
are ceveral judgments in which the High 
Courts hare upheld the covenants postpon- 
ing redemption for a long term. For. 
instance, term of fifty years was upheld . 
by the Puajab Chief Courtin Sundar Singh 
v. Hukam Singh (2) and even a term of: 
sixty years was not considered invalid by 
the same Court in Ralla v. Amin Chand. 
(3). & Division Bench of the Allahabad High : 
Oourt held in Ram Prasad v. Jagrup (4) 
that the stipulation in a mortgage deed 
that the mortgagor would not bes entitled 
to redeem for fifty-eight years was not a 
hard and unconscionable term, and the: 
same view was taken by another Division 
Bench of the same Court with respect toa 
term of sixty years iu. Narain v. Jagan (5). 
Indesd, a Deriod of ninety years was held 
to be valid by the Madras High Court in . 
Muhomed -brahim v. Muhomed Abiz Kroshi. 


23 Ind. Cas 355; 36 A. 195; 18 C. W.N. 586; 26. 
474: 12 A L. J.473; 190. L. J. 477; (1914) 
N. 411: 15 AL DL. T E 16 Bom. L. R. 344; 1 
813; 4. I. A44 (P. O). 

‘StJnd. Cas. 926; 219 P. L. R. 1914. 
Ey 26 P. L. R. 1908. - 
(4) 15 Ind. Oas. 880; 10 A. In J. 157 
Gr 50 Ind. Cas. 728; A. I. R. 1925 All. 42; LL RSA 


Ko 8 S tad. Gas.1033; (1910) M, W. N, 792;9 M. L 


0) 
ML. 
M. W. 
LN, 
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It is, however, contended by the learned 
Counsel for the plaintiffs that in this case 
while the right of redemption was postpon- 
ed for a period of sixty years, the mort- 
gagee was given the option of realising 
his money by the sale of the mortgaged 
property at any time he pleased. The 
learned District Judge, who has written a 
-careful and exhaustive judgment, has given 
due consideration to this contention, and 
in view ofthe. other circumstances men- 
tioned by him he hss declined to relieve the 
plaintifis from thestipulation enteredinto by 
their predecessors. It must be remember- 
ed that, in the absence of undue influence 
or fraud, which has not been proved in this 
case, the parties, who enter into a contract 
with their eyes open, are bound by tke 
stipulations contained in their instrument 
of mortgage ; and the equitable jurisdiction 
of the Court can be invoked only if the 
traneaction is found to be unconscionable, 
Now, the learned District Judge points, out 
that in 1888, when the mortgage in ques- 
tion was made, the land was of poor quality, 
and the mortgagors had no credit in the 
: market. By inducing their relative Pandit 
Govind Ram to advance them money on the 
security of the land they saved theestate from 
foreclosure atthe hands of Joti Ram, and 
they also acquireda part ofthe land free from 
mortgage, The learned Judge also points 
out that under the Punjab Alienation of 
Land Act the defendants are entitled either 
to foreclose the mortgage or to realise the 
money by the sale of the property. ; 
‘Having regard to these and other con- 
siderations the Oourts below have declined 
to exercise their equitable jurisdiction, and 
no case has been made out to justify our 
interference with that conclusion. There is, 
therefore, no force in the appeal preferred 
by the plaintiffs. 
i As regards the crcss-objections Aled by 
the defendants against the decree allowing 
redemption of the share of Badhawa, it is 
sufficient to say that they redeemed that 
share from the original mortgagee in their 
capacity as subsequent mortgagees, and 
that the period of limitation for redeeming 
it from the latter is sixty years from the 
date of the first mortgage. 
. We, accordingly, dismiss both the appeal 
andthe cross-objections with gosts. 
R. L, Appeal dismissed, 
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_ LAHORE HIGH COURT. 
Szconp O1vin APPEAL No. 2617 or 1924. 
l March 5, 1929. 
Present :—S8ir Shadi Lal, Kr., 
Ohief Justice and Mr. Justice Agha Haidar, 

MARU SIN GH—PLAINTIFF—ÁPPELLANT 

( : versus ` 

MOHRU AND OTHERS— DERENDANTS 
s . — RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59, 
applicatior of, to Punjab—Evidence Act (I of 1572), 
s. 68 —Mor:gage, proof of—Attesting witnesses not pro- 
duced—Other evidence, admissibility of. 

.Section 59 of the Transfer of Property Act re- 
quiring a mortgage-deed to be attested by at least 
two witnesses is not applicable-in the Punjab. 
Therefore, omission to prove the document by the 
attestors does not contravene the provisions of s..68 
of the Evilence Act and the mortgage-deed may be 
proved by zhe production of other evidence. [p. 61], 
col 1. 

-Teja Siagh v. Kalyan Das-Chet Ram (1) and 
Kanwar Rem v. Ghugi (2), referred to. : 

Second appeal from a decree of the Dis- 
triet Judge, Hissar, dated the 12th July, 
1924, reversing that of the Senior Subordi- 
nate Judze, Hissar, dated the28th February 
1923. f 

Mr. N. C. Pandit, for the Ax pellant. 

` Mr. M. L, Puri, for the Respondents. 


JUDGMENT.—The plaintiff brought 
this suit. for a declaration that the house 
situated in Bhiwani Lohar, Thulla-Pirthan, 
was ownsd and possessed by him and 
defendan; No. 3, that they were the sole 
owners of the same, and that defendants 
Nos. 1 ard 2 had no right or share inthe 
said house. The trial Court decreed the. 
suit. Ths lower Appellate Court dis- 
missed tae plaintiffs claim. The plain- 
tiff has zome up to this Oourt in second 
appeal. 

The de2endanta having totally denied the 
plaintiff's claim, the plaintiff was naturally 
putto the proof of his title. He claimed to 
have purchased the house from one Sheo 
Lal and the question arose as to whether 
Sheo Lal had any title to the house in 
Suit. A number of documents marked as 
Ez. P W 1, P-W 2, PA P.5 and 
P-6, were, besides other evidence relied 
upon by che plaintiff in orderto show that 
Sheo Lal. his vendor, had been executing 
mortgage deeds evidenced by these exhibits 
and was thus exercising actsof ownership 
inrespect of the house inquestion, These 
documents are all unregistered and they 
have been held to be inadmissible in 
evidence, by the lower Appellate Court. 
The learned District Judge has relied upon - 
the provisions of s. 68 of the Indian 


: Evidence Act and has argued that as no 
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attesting witnesses have been caled to 
prove the execution of these docamerts, 
they cannot be held to have -beea daly 
proved, The learned Judge did not 
~ realise, that under the terms of this:sect5n, 
it is a condition precedent that the dazu- 
ment must be required by law to beatteg;ed 
before it can be held inadmissible -or want 
of the evidence of one of.the ettest.ng 
witnesses. Now,as already statec these 
documents, namely, Exs. P-W 1, 
P-W: P-4,- P-5 and P- are 
mortgage-deeds. Under the provisbns 
of s, 59 of the Transfer of Property 
Act (IV of 1882) a deed of mortgage is 
‘required to be attested by at lsast swo 
witnesses. The Transfer of Property act, 
however, does not extend to the Purjab 
aud, therefore, its technical rules deaing 
with attestation, ete., cannot be hed tc be 
‘applicable to the mortgages executed in 
this Province. In Teja Singh v. Katyan 
Das-Chet Ram (1) a learned Judge has aid 
down that although the equitable p-incidles 
underlying the Transfer of Propsrty Act 
are followed in the Panjab, the Act i self 
with its technicalities doesnot apply and 
ao oral assignment of the debt for sonsHer- 
ation ia consequently not valid, To the 
same effect is the judgment in Karwar 
Rim v. Ghugi (2) where the learned Judge 
held that deeds in this Province need not 
be executed or attested accordinz to the 
formalities required by the Transfer of 
Property’ Act, In our opinion law has 
been correctly laid down in taese two 
judgments. This being so, and the mort- 
gagedeeds not having been requirec by 
law to be attested, the absence of the 
attesting witness-does not contravens the 
.provisions of s. 68 of the Indian Zvidence 
Act and, therefore, the mortgage deeds can 
be proved by the production of cther evi- 
dence. As the learned Judge ha: rejected 
these documents for want of proof and this 
decision on this point is, in our opirion, 
erroneous, we set aside the  judgnent 
and decree of the lower Appellate Court and 
remand the case to the Oourt for disposal 
on the merits. We express nc opinion 
whatsoever as to how far these d>curmants 
are inadmissible in evidence under any 
other provisions of law or wheter spari 
-from the objection under s. 68 of ths Indian 
Evidence Act, which we have averrcled, 
the said documents can be said to Fave Jeen 
duly proved. These would be masters for 


(1) 91 Ind, Oe 778; 6 Lah. 487; A. I. R.. por: 


- 615; 7 Lah. L, J. 427. 
(2) 108 Ind, Cas, 57; A, I, R, 1925 Lah, 118, 
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the lower Appellate Court to decide: The 
evidenciar7 value of these documents 
would also be a matter forthe consider- 
ation of tae said Oourt. We have only 
deciced that the documents cannot be 
siid to have been inadmissible in evidence 
merely because in the opinion of the lower 
Appellate Court they were obnoxious to 
the provisions of s. 68 of the Indian Evi- 
denes Act. Oosts here shall abide the result 
and the appellant shall be entitled toa 
refund of she Oourt-fee paid in this Court. 


R. L. Case remanded. 


LAHORE HIGH COURT. 
Og1MIHAL Revision PETITION No. 1762 
oF 1928, 

January 28, 1929, 
Present:—Mr. Justice Jai Lal. 
AKBAR ALI—Accosztp—PETITIONER 

versus 
- . HMPEHROR— Opposite PARTY. 
Police Act (V of 1861), s.29— Police Officer’, de- 
finition of—Constadle, whether Police Officer—"With- 


drawal from duty", meaning of—Constable depüted 
to escort prizoner overstaying—-O ffence. ; 

A consteble is a Police Officer within the mean- 
ing cf s. 29, Police Act. The expression ‘Police Officer 
throughout the Act has been used to apply to all 
the members of the Police force in whatever capacity 
they may te employed. [p. 612, col. 2.] 

The expression “withdrawal from duty" in s. 29, 
Police Act, imports intentional refusal or cessation 
to perform one's duty. [ibid.] 

Where a constable was deputed to escort a prisoner 
to a particular place and he having done so, stayed 
there and delayed his departure from. there by a 
couple of Gays: ^ 

Held, thai he was riot guilty of an offence under 
8. 29 of the Police Act. [ibid.] ' 


Empress v. Janokinath Gupta (1) and Queens 
Empress v. Salig Ram (2), referred to. 


Petition for revision of the order of 
the Dis:rict Magistrate, Jhang, dated 
the 30tk June, 1928, affirming that of 
the Magistrate, First Olass, Jhang, dated the 
lith Feb-uary, 1928. 

Mr. Bodh Raj, for the Petitioner , 

JUDGMENT. —This isa petition for 
revision presented by Akbar Ali, a consta- 
blə serving inthe District of Jhang, against 
his conviction unders.29of the Indian 
Police Act, 1861. The facts found by the 
Magistra:e that the petitioner was 
Superintendent of Police 
er, 1927, to escort a 







l ' without permission, 
` months.. 


“three 
with or without hard labour, for a period- 
not exceeding three months, oz to’ both.” 

- It does not appear from the judgment -of 

‘the ‘Magistrate against which part of `s. 29 


da 
! on- the afternoon: of the | 24th. He handed 


‘over the prisoner tothe officials, concerned ~ 
. .andthus his duties in Ferozepore ended the 

." same day:', He; 
Ete Ferozepore apparently on the 25th and’ the 

' _ 26th- and. returned on the 27th reaching. 
..Jlang. on the 28th. It has thus been 
-found that he delayed his departura from 


however, remained in 


Ferozepore for twodays. On these facts 


? he- has been convicted under s. 29. 


Now, s. 29of the Police Act so dar as it is 
relevant for purposes of this ,.case reads ag 


' . follows:— 5 


i “Every Police Officer who shall be guilty 


: of any violation of duty or wilful breach or 
_neglect of any rule or regulation or lawful 
- order made by competent authority; or who 


shall withdraw from the duties of-his office 
or without ‘having 
given previous notice for the period of two 
Shall be liable, on conviction before 
‘a Magistrate toa penalty not exceeding 
months’ : pay, or to imprisonment, 


the. petitioner has offended. All that the 
learned Magistratesaysis: ` 

."Thus it is clear beyond: doubt that the 
'aceused has remained: "absent wilfully and no 


gemi has: been; given as- to- his -absence. . 


[; therefore, find that the -accused -has 
abbented himself "for two" daya without 
‘sufficient. cause: and even on: his. own 
showing he has been absent for one-day.” 


2 -Bome. evidence was led on - behalf of ths 


“petitioner to ‘show. that- under similar 
:eireumstances other. Police, Officers had been 
‘allowed two days’ halt, but the learned 
«District Magistrate in his order refusing 
.to refer this case tothe High Court says 
‘that it is immaterial if others: had been 
-allowed a two days’ halt under similar cir- 
cumstances. From this it would appear 
‘that he does not- hold that.the-contention 
of the petitioner is without. foundation. 
This is, however, an important matter to 
‘be considered in connection with the inten- 
‘tion of the accused in staying two. days at 
iFerozepore. Section 29 of the Indian Police 
‘Act really is intended to punish intentional 
vor wilful acts of the -Police Officers - as 








:was guilty of any vi 
"breach or neglec 
or lawful. 
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that any order: was given tothe accused* 
as to the date on which he should return. ! 
The question is whether hecan be held: 
to have withdrawn from the duties ofhis 
office without permission or without having 
given notice for the period of two ‘months, 
I do not think thatthe expression ‘with- 
drawal f-om duty’ is applicable to the facts: 


of this case, it imports intentional refusal. `’ 


or cessation to perform one's duty. In 
Empress v. Janokinath Gupta: (1) the: 
accused, a Police constable, obtained leave 
of absence from his duties and on the expiry 
of such leave did not resume his duties for 
about tao months. It was held by a 
Division Bench of the Calcutta High Oourt 
that the failure to resume his duties by a 
Police Gfficer under the circumstances 
mentioned above did. not constitute an 
offence under 8.29 of the Indian Police Aot. 
The judzment is. a.briefoneand there is 
no detaHed discussion as to the correct 
interpretation of.s. 29, butit fully covers 
the facte. of this case. In Queen-Empress 
v: Salig Ram (2)the facts were similar with 
the exception that a substitute had been 
provided. by the constable befóre he went 
on leave and it. was held that e. 29 of the 
Indian: Police Act did not apply.. Ihave 


. not been able to discover any other report- 


ed case on the subject and in the absence 
of any: representation on behalf of the 
Orown I-had to depend on what ` assistance. 
the learnad Counsel forthe petitioner was 
able to give me; I must acknowledge. his 
industry and assistance in the ease, 
^ The “earned Counsel for the petitioner 
contended that a constable is not a Police 
.Officer within the meaning ofs. 29, n 
with- this contention I am unable : ; 
agree; -The expression “Police Officer”. 
throughcut the Act has been used to apply to 
all the mambers of the Police force'in what- 
ever capacity théy may be employed. This 
‘is clear from-s.7 of thé Police Act which 
‘deals with the members of the Police force 
‘inferior to the Assistant District: Superin- 
tendents: The two cases cited above aleo 
‘show thst a constable was deemed to be a 
‘Police Officer in both. : 

Il am, however, of opinion that the 
‘conduct of the accused mentioned above 


„has not been shown to come within the 


ambit oí s. 29 of the Police Act and 
accepting this petition I acquit him. 
Ri L. Accused acquitted, 


(060.0580. L.R 
202) 8: A. 298; A. W.N din 215. 


gê e 


11610. 19% - 


LAHORE HIGH COURT. 
ORIMINAL Appgat No. 89 or 1929. 
March 7, 1929. 

Present: —Sir Shadi Lal, Kr., Ohie* 
Justice, and Mr. Justice Agha Haidar. 

. SHERA AND ANOTHER— ACOUSED 
TT —APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

‘Penal Code (Act XLV of 1860), s. 802—Accus-d not 
actually striking but armed to meet eventualities and 
accompanying his associate—O ffence—Sentence— Pro- 
vocation grave but not sudden—EÉxtreme penal y ‘of 
law. ; 

Where an accused did not actually inflict any 
injury on the deceased but accompanied his co- 
accused on his murderous errand and was his con- 
federate throughout, being himself armed w-th a 
weapon to meet all eventualities : 

Held, that he was in the eye.oflaw just as much 
` responsible for the murder of the deceased as his 
associate whose hand had actually struck the fatal 
blow. [p. 615, col, 1,j 

Barendra Kumar Ghose v. Emperor (1), follow: d. 

Where a murder is committed on a provocation 
which though not sudden was grave and likely to 
leave its sting behind, the extreme penalty’ c? law 
need not be exacted. [p. 615, cols. 1 & 2.] f 

Appeal from an order of the Sessions 
Judge, Attock at Oampbellpur, dated the 


8th January, 1929. 


lants. 
. Mr. Des Raj Sawhney, Public Prosecator. 
for the Respondent. 
JUDGMENT.—Shera, an Awan and 
Dosa, a Kashmiri, have been convicted 


. under s. 302 of the Indian Penal Code.. 


“Shera has been sentenced to death and 
Dosa to transportation for life. They 
have appealed to this Oourt, and the 
record is also before us under s. 371 of 
the Criminal -Procedure Code for the 
confirmation of the capital sentence. 

On the night between the 15th, .16t3 of 
September, 1928, Rasul Khan, a Malia- of 
the village Kohlia, was murdered. The 
events, which led to this crime may be 
briefly stated here. Five or six months 
before the occurrence Musammat Sarwar 
Jan (P. W. No. 10), the wife of Humayun 
(P. W. No. 4) and daughter-in-law of Rasul 
Khan, was washing her linen atthe Earo 
ferry. There were four Awan ‘women, 
namely Musammat Gulab Jan, Musamnat 
Makhni, Musammat Fazal Nishan and 
Musammat Sufaidan ‘of the same village 
who were similarly occupied. Musam-mat 
Sarwar Jan lost her golden gant and she 
suspected the Awan women of having 
stolen it. She asked them to return it 
but they refused saying that they knew 
nothing about it, While these women were 


quarrelling among themselves, Rasul Kran, 
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Mr, Muhammad Tufail, for the Appel- 


5H 


deceased, came to the ferry for watering" 
his bullzeks. Musammat Sarwar Jan men- 


tioned co him the loss of her gani; 
Thereupon Rasul Khan behaved in a 
He abused. 


peculiarly outrageous manner. 
the Awan women a good deal to begin 
with and then stripped off .their clothes 
while searching their persons forthe lost 
gani. Tha gani, however, was not found, 
and the Awan women reported the matter 
to the men of their tribe. This led to a 
blood feud ending in riot and bloodshed 
between the Awans and the Maliars: of: 
the villzge Kohlia, with the result that 
one maz on the side of the Maliars, namely, 
. Painda, was killed and Nawab, one of the 
Awans, was convicted and sentenced under 
8.302 of the Indian Penal Code. The 
rest of the combatants on both sides 
received various terms of imprisonment. 

It appears that Shera was not present 
in the village when the incident at the 
ferry toox place. In the subsequent criminal 
eases, h-wever,-he took a prominent part : 
on the side of the Awans, while Rasul 
Khan ecnducted the case on tbe sideof 
ihe Maliars. Shortly before these riot cases, 
however, came up for trial Rasul 
Khan was murdered as already men- 
tioned. < i 

The story for the - prosecution is ‘that 
Rasul Kaan with his son Humayun ‘was 
sleeping in the courtyard of his house 
which a=joins that of his father Mehmad.. 
who alsa was sleeping in his courtyard 
with his second son, namely, Sikandar. 
Rasul Kaan seems to have got up -soon 
after midnight in order to fodder his 
cattle. =e lit a lantern and, after putting 
the fodcar before his cattle, lay down 
again in his bed. His brother Sikandar 
also wok» up and, taking: Rasul Khan's . 
lantern, placed some fodder before his. ` 
cattle. Ee also lay down to sleep. The 
buraing lantern was left on a broken wall of 
irregular height which runs between the ` 
two couriyards. The wallis not very high 
and the level of Mehmad's courtyard is 
higher tran that of Rasul Khan’s, so that 
a person either sitting or lying on a charpoy; 
in Mehmai's courtyard’ can easily command 
the view of whak was going onin Rasul 

be mentioned 











gateway. 
rushed i 
with s 
blow 4 
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^ been killed. On heating this his 
"brother Sikandar jumped out of his bed 
and, while the other man was in the act of 


giving a second blow to Rasul Khan 
with his spear, Sikandar shouted out to 


-him that he must not give the blow, and at 


: the same time threw a stone or &rlod of 


_. earth ‘at him, The two assailants then 


` decamped being followed for a:few yards 


- by. Humayun and Sikandar. 

. however, to give up the pursuit as. they were 
: "unarmed, while the assailants of Rasul 
- "Khan carried deadly weapons. 


They had, 


Returning 
to the charpoy on which Rasul Khan was 
lying, Sikandar, _Humayun and Mehmad, 
who. had also come, saw that Rasul Khan 


: was very severely wounded. À number of 


: people from tlie village arrivedat the scene 


of the occurrence. Rasul Khan was carried 


.— on 8 charpoy to the nearest Police Station 


at Hassan Abdal. At the Police Station on 
the 16th of September, 1928, at 7-15 A; M 


“Rasul Khan himself made the First ` In- 


‘formation Report in which he gave:a clear 


t 


; cused as the assailants of Rasul Khan, 


account of the events of the night in 


question and the circumstances under which ` 


he received his fatal injuries. “His condi- 
tion. being precarious, he was sent. to the 


' hospital where his dying declaration wis. 


taken down by Khan Sahib Khan Sultan 


Mohammad Khan, Honorary ‘Magistrate, . 
. This dying declaration 


‘is Ex. P-Q, 
and it definitely implicates the two ac- 
The 
Honorary: Magistrate has given evidence 
in the case, and we are, satisfied that Ex. 
P-Q. is a correct record of-the declaration 


made by Rasul Khan ‘shortly before his 


death which took place at 1045 a.m. the : 


same day. : 

Mehmad ‘Humayun. and Sikandar Baw the 
incidént with their own eyes and had no 
difficulty whatsoever in identifyin g ihe two 
assailants as being Shera and Dosa, who 
belonged to their village and were. well 
known tothem. There are slight discre- 
pancies here and there in the evidence 
of these eye-witnesses;but the stary told 
by them is substantially true in every detail, 
and there isno reason why it should not 


. be accepted. The Sessions Judge has not 


accépted the evidence of Humayun (P, W. 


[hie refers to a 
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aspear. We do not attach any importance ' 
to this d:sérepanoy. The nigbt was.dark, 
and it is quite conceivable that Humayun, 
when he woke up on hearing his father's 
cry of“ agoDy, mistook the spear for a 
kulhart owing to the confused state of his 
own senses at the time and adhered to 
this impression while giving evidence before 
the Comiritting Magistrate. He apparently 
rectified his error when he. talked with 
&he.other two eye-witnesses, namely, Meh-'-- 
mad -üd Sikandar, who had better op- 
portunities of seeing the assailants and, 
taking a etock of the weapon with which. 
they were armed. | 
~ The second reason for which the Sessions - 
"Judge has not believed Humayun is that 
thé assailants carefully selected a night . 
when Racul Khan was all alone in his 
courtyard. This is, however, a mere assump- 
tion on “tke part of the Sessions Judge and 
is agains; the positive testimony .of Meh- 
mad, Sikandar and Humayun, and the 
reason given by the learned Judge that, 
had Humayun been near his father he 
would nos have escaped unhurt does not 
appeal to us. Criminals, however violent: 
they might bé know. at least this, much 
that their safety lies in doing their job. 
with the utmost despatch in order to 
avoid capzure or possible detection. Besi- 
des, if she events leading up to the 
present o3currence are accepted and there: 


is no reason to throw any doubt upon their | 


correctnees—Shera hada grievance only ` 
against Easul Khan who had insulted his ` 
womenfolk and had no particular grudge 
against Eumayun. 

It is argued on behalf of Dosa that he 
is a Kashmiri while Shera is an Awan, and 
that he hed no direct interest in the blood 
feud between the Awans and the Maliars 
Dosa, however, seems to have beenonfriend- . 
ly terme with the Awans and appears to 
have thrown in his‘ lot with them in that 
he gave avidence on their behalf against. 
the Malizr3 in the riot cases. He also. 
seems to have been a great friend of one 
Gulab amd served with him at Peshawar.. 
This Galab has- been convicted on. the 
side of. the Awans in the riot case between 
‘the Malicrs and the Awans. Besides, Dosa 
was mentioned in the dying declaration 
of Rasul Khan and was also identified by 
the threa .eye-witnesses as already men- 
tioned. . 

Taree witnesses have been: produced 
on behalf of the defence, namely, Wali Dad, 
lambarder (D: W. No. 1, Allah Din, 
sarbrah lambardar (D. W: No. 2). and, 
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Karam Khan (D. W. No, 3). The sub- 
stance of their evidence is that, when thsy 
went to the house of Rasul Khan on hear- 
ing that he had been wounded, Rasul 
Khan stated that he had not baen able to 
identify the assailants. Mehmad (P. W. 
No. 3) has stated in cross-examination that 


some of the lambardars were his enemies. 


Having regard to the evidence on behalf 
of the prosecution which we have accepted, 
wearenot disposed to place any reliance 
upon the statements of these defence wit- 
nesses, : 

We are, therefore, satisfied on the evi- 
dence of the three eye-witnesses coupled 
with the important dying declaration of 
RasulKhan that the two appellants were 
. responsible for his death, and that he died 
as a result ofa spear thrust inflicted upon 
him by Shera. It is true that Dosa did 
not actually inflict any injury upon Rasul 
Khan, but he aecompanied Shera on his 
murderous errand and. was his confederate 
throughout, being himself armed like 
Shera, with a weapon to meet all eventual- 
ities, In the eyeof law as interpreted by 
their Lordships of.the Privy Oouncil in 
Barendra Kumar Ghose]v. Emperor (1) he is 
just as much responsible forthe murder of 
Rasul Khan asshis associate, Shera, whose 
hand actually struck the fatal blow, 


There remains the question of sentence. 
Taere is no doubt .whatsoever that ihe 
condact of Rasul Khan deceased in strip- 
ping off the clothes of the Awan girls at she 
Haro ferry was extremely wicked and pro- 
vocative, we can easily imagine that she 
feelings of Shera, who was interested in 
these Awan girls must have -been deeply 
outraged, and, although the incident may 
have become somewhat stale on the date 
of the oecurrenee, ‘there cannot be any 
doubt that its memory must have continu- 
ei to rankle in his heart. . The provocation, 
though not sudden, was undoubtedly grave 
and likely to leave its sting behind. It is 
easy to conceive that the sense of humilia- 
tion and indignity caused by the barbarous 
conduct of Rasul Khan would continue to 
haunt the accused and at times unbalance 

-his judgment. Having regard to the 
history of the feud between the pariies 
and to other peculiar circumstances we do 
notconsider that the extreme penalty of 


(1) 85 Ind. Cas. 47; 52 O. 197; 29 O. W. N. 181; 
A.T R. 1925 P,O. 1; (1925) M. W.N. 26; L R. 6 
A. (P. O.) 1; 36 P.L. R. 50; 27 Bom. L. R. 148; 6 
P D. T. 169; 23 A.L, J. 314; 41 O L.J. 240.; 45 M. 
L. J. 543; 10. W. N.935; 3 Pat. L. R. lOr.; 26 Or. 
L. J. 431; 52 I. A 40 (P; O). : 
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the law should be exacted in the case of. 
Shera and Dosa under 8.302 of the Indian, 
Penal Code, reduce the sentence of death, 
which has been passed upon Shera by the- 
peers Judge, to that of transportation for 
ife. 

Wish th.s modification we dismiss the - 
appeel of both the appellants | 

R. L. Appeal dismissed. 


LAHORE HIGH COURT. " 
SzgcoNp Givin APPsAL No.1880 or 1924. . 
February 1, 1929, ‘ 
Present:—Sir Shadi Lal, Kr., Ohief 
Justice and Mr. Justice Skemp. | 
DEWA SINGH—PLAINTL FF— APPELLANT | 


versus F 
SUNDARSINGH AND OTHERS—DEFENDANTS: 
^ RESPONDENTS. - 
Custom— ienation—Lease, whether alienation— 


Act of prudzat management. 

A lease is an alienation within the meaning of the 
Customary Law of the Punjab. Therefore, where a 
lease of property by a widow injuriously affects the 
property to she prejudice of reversioners it is open 
to attack. Zut where such a lease is a: prudent act 
of management it will be maintained. 

Faquir Muiammad v. Fazal Muhammad (1), Ishar 
Y, UU (£z) and. Bhagwana v. Balik Ram (3), refer- 
red to. ' 

‘gSecond appeal from a decree of the 


. District Judge, Amritsar, dated the 16th 


May, 1924. reversing that of the Subordi- 
nate Judge, First Olass, Amritsar, dated 
the 30th April, 1923. 2 E 
Mr. Aziz Ahmad, for the Appellant. 
Mr. J. G. Sethi, for the Respondents. 
JUDGMENT. . T 
Skemp, J.—The plaintiff sued for & 
decleraticn that a lease for a term of: 
twenty years executed by a widow in 1918 
would haveno effect on his reversionary 
rights. Tae trial Judge granteda decree 
but the learned District Judge dismissed 
the enit or the ground that the lease did 
not smourt to an alienation. The plaint- 
iff has app3aled, 
A preliminary objection was taken by 
Mr. Sethi, who represented the respondents, 
that the =ppeal should be dismissed on 
complete copy of the 
udge’s judgment did not 
emorandum of appeal. 
udge decided two 
er, one of the 
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Which he found, in plaintiff's favour. No 
cepy of this preliminary order was lodged. 
‘Order XLI, r. 1 of the Civil Procedure Code 
lays -down that the memorandum should 
be-accémpanied by à copy of “the decree 
_ appealed against and (unless the Appellate 
Gourt dispenses therewith) of the judgment 
‘on which.it is founded. In this Province 
'hereis an additional rule that a copy. of the 
.judgment ofthe trial Court shall also be 
lodged. We have, however, power to dis- 
pense with part of it and this we do: f 
The learned District Judge for. his find- 
. ing that the lease is not an alienation relied 


upon Faquir Muhammad v. Fazal Muham- ' 


mad (1) which held that asa general rule a 
land owner's heirs. could not, challenge :his 
creation of occupancy rights, It was not 
brought to the notice of the District: Judge 
that this finding was dissented - from in 
Ishar v. Sundar (2), Asa matter of fact 
the true rule is, as stated in Bhagwana v. 
Balik Ram (3) by Mr. Justice: Le-Rossignol 


with his customary terseness and’ felicity, - 


that“the-creation of an occupancy | tenancy 
amountstoa permanent alienation, inas- 
much. as the created rights derogate from 
‘the full title of the landlord.””  :. . : . 
: Thus the basis of the District: Judge's 
‘judgment on this point is gone...There is 
no: doubt that a lease which is a 
"transfer under.the Transfer of Property 


Act' is an alienation. This would be. 


"brought out clearly in the case of. leases 

‘for very long term such as 99 or 999 years. 
But this does not conclude the case. It is 

pointed out in B. D. Sirvaya's" Hindu 


" Woman's. Estate, pages, 167-168 ‘that “a ng 


female heir is at perfect liberty : to -manage 
‘the estate tothe best of her ability and 
‘advantage.* i - Xo * 
‘She can lease out the property 88: may suit 
her best. An ordinary lease of- property 
‘will-not entitle a reversioner to step in and 
‘impeach such a lease. But certainly - an 
‘imprudent, permanent or excessive: lease 
‘incompatible with the nature of the proper- 
‘ty would give rise to question. An act on 
the part of the female should ‘not. indicate 
any intention-or motive on the part of the 
.. heir'to injuriously affect the property or the 
reversioners.. An ordinary lease is -beyond 
‘question, but a permanent lease injuriously 
= ‘affects the property, though. it 7 
" san increase of.income, as ye! 
'over-the rights of reversi 
` should not be deem 


as it steps 
ch leases 
gricul- 
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tural leases which are in their -nature and | 


result permanent and have to be given to 
properly manage the landed property.” 
lean see no reason why similar principles 
should-not beappliedtoa female holding 
a limited estate under the Customary Law. 
The sane conclusions were put-in a slightly 


differért way in the second explanation to ` | 


para. 56-Bof Rattigdn’s Oustomary Law.- 
The question whether the act was one of 
pruden; management or on the other hand 


- intended to injure the estate and.the-rights 


of the zeversioners, is one for determina- -* 
‘tion on the facts. of each . particular 
case, Here, previous to the present lease, 
the plaintiff used to cultivate the land in . 
suit on a lease also granted by the--widow. . 
He said that he paid no fixed’ rent but paid 
whatevar hecould afford, ` - 

"Obviously it was an: act of: prudent 
management on the partofthe widow to 
secure a regular income of Rs.-.3-62%per 
‘bigha from the present lessee. instead of 
-being dependent on whatever the plaintiff, 
“her brosher-in-law chose to give. The lease 
hasalready been in operation for more 
than tea years, the widow is still alive, .and 
the lease cannot possibly be: described: as 
an act to injure the rights ofthe reversion- 
ers. > NE. T 

For tae foregoing reasons I would .dis- | 
miss the appeal with costs. © i E 

Shadi Lal, C. J.—1 concur. zt 
ne BL E ` Appeal dismissed. 


.LAHORE HIGH COURT. 


`- .BHocND Orvis APPEAL No. 968 or 192 


February 18,1928. > > 


Present-—] ustice Sir Alan Broadway, Kr, 


_- : ^ and.Mr. Justice Harrison. . 
. Messrs. KUNDAN LAL-BARU MAL | 
: —PLAINTIFF3—APPELLANIS 
ersus 


Box 2 i l 
THE SEORETARY or STATE ror INDIA 


IN OOUNCIL—DEFENDANT— ` 
HL: "RESPONDENT. . ^. 
: Railways Act, (IX of 1890), ss. 72, 76 —Swit for 
damages for non-delivery ‘of goods—Risk note re- 


“ferred i2 Railway receipt—Plea of non-execution 
.or invalid execution, entertainability of—Parcel— 


may bring . 


Silver ba~ not surrounded by packing, whether parcel, 
Where a person sues a Railway Company to recover 


| damages for non-delivery.of goods basing his claim 


upon a Railway receipt referring to: the existence 
ofa Risk Note, he is not competent to plead that the 
‘Risk Not» was either not executed or was executed 


"without zuthority. sar «fi NE 
"ELE. Ey. Co. Ltd:v. Ram..Chabila>Prosad (1), fol- . 


lowed; e 
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‘A silver bar ‘consigned by Railway is a parcel 
and comes within the purview of s; 75, Railways 
Act, even though it is not packed in a box_ or 
surrounded by any form of packing. ` 


. Whaitev. Lancashire-and Yorkshire Ry. Co. (2), 
azeferred to. 


Second appeal from the decree of the 
District -Judgs, Ambala, dated the 31st 
January, 1928, reversing that of the Senior 
Subordinate Judge, Simla, dated the 3Uth 
June, 1927, 

. Dr. G. C. Narang, for tho Appellant. 

.. Mr..C. H. Carden Noad, Government 
Advocate, for the Respondent. 

" JUDGMENT. 

Harrison, J.—Kundan Lal-Baru Mal 
-sued the B. B. and O. I. Railway Company 
‚and the Secretary of State for Rs. 2,221-4 0 
ihe value of a bar of silver, which was lost 
in transit between Delhi and Ambala. 

The.article was consigned on a waybill 
or Railway receipt "at owner's risk" which 
recited that parcels booked under it were 
charged at lower rates than full parcel 
rates. A note was made on this document 


referring io a Risk Note in form "Y". 


which has been produced. x 
» The -trial Court decreed this claim hold- 
. ing that the Risk Ncte did not cover this 
-bar of silver. : 
The District Judge accepted the appeal 
holding that the Riek No:^ covere! the 


consigu.nent aud that the Railway Com-. 


pany was thereby protested. It was coa- 
tended that the signer of this Risk Nute 
was no authorised -to sign on behalf of the 


. consignor; butit was found asa fact that 


.he was. 

Oa second appeal the point *o be 
.deeided is whether the Railway was pro- 
tected. Counsel for the appellant wishes 
to re open the question of whether the Risk 
.Note was duly signed. He also relies more 
especially, on the contenticn that the bar 
of silver, not having been packed in the 
sense of being contained. in a -complete 
outer covering, did not come within the 
purview cfs. 75 of the Railways Act and 
wai, therefore, not covered by the Risk 
 Note"Y", So far as the signing of the 
Risk Note is concerned, not only is it a ques- 
tion of fact that has leen decided by the 
:Distriet Judge, but it is also a question 
which the plaintiff consigaor was debazred 
from raising, This is explained in E I. 
Ry. Co. Ltd. v. Ram Chabila Prosad (1). 
The Railway receipt referred to the Risk 
_ Note and is evidence of the contract under 
which the goods were received, booked and 


~ (0-86 Ind, Cas, 558; A-I, R, 1925 Cal.'915. 
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despatched. The Railway ‘receipt,’ more: 
over, is the basis upon which the plaintiff's 
founded. "Were it  not.so, 
to use she words-of Lord Buckmaster 
quoted in that ruling "he would be-suing 
outside the only contract upon which he 
would have been entitled to recover". This 
ruling, in my opinion, also covers the 
question of whether the Risk Note "Y" 
does or Goes not protect the Railway. It 
is a sort cf consolidated Risk Note cover- 
ing a definite period of time,™-and obviat- 
ing the necessity of executing a. fresh 
Risk Not» in form ^X" on every occasion 
a Gonsigament is despatched. In virtue 
of having signed this Risk Note the con- 
signor was excused from liability, which 
he himself admitted he would have in- 


_curred, :n that he would have had to 


in8ure it in addition to paying full schedul- 
ed-rate fcr carriage. He, therefore, received 
a definita benefit in return for having 


‘signed itand, although the rate was the 


full rate and the printed form is not ac-- 
curate to the extent that it states that 
rates lower than the full parcel rate are 
charged, itis quite clear that this benefit 
was received and this was the considerà- 
tion for the substitution of owner's risk 
for Railway riek..The plaintiff cannot now 
question the facts, which were accepted 
by both tae contracting- parties and formed 
the basis of the contract. This disposes 
of the caze , and, although the following . 
remarks zre obiter, 1 thinkit well to point 
out that the contention that the consign- 
ment did not forma parcel and, therefore, 
-did not come within the purview of s, 75 
of the Indian Railways Act -because the 
silver bar was not packed in a box or 
surrounded by any form of packing, is 
settled by Whaite v. Lancashire . and 
Yorkshire Ry. Co. (2). In that case.a waggon 
jn which some pictures had been laid one 
upon the other without any covering or.tie, 
the waggon having no tóp, was held to. be 
a parcel or package within the meaning of 
the Oarriers Act. It was not even contend- 
ed in that case that, because no paper or 


. string or other form of covering ‘was put 


over the waggon, it did not constitute with 
its contents, a parcel or package. It was 
contendec that an article of this size in 
which th» ggods were placed loose was 
not covered by these ‘words. It was held 
that “it would be absurd to suppose that 
because a el was of immense size and 
Baceases to be a parcel, 


Ex. 67; 30 L. T.272; 22 
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and also thatit was quite immaterial. that 
the goods were placed loose inside the 
uncovered waggon. I would, therefore, 
dismiss the appeal with costs. 


Broadway, J.—I concur. | 
R.L. Appeal dismissed. 


—— 


LAHORE HIGH COURT. 

Orvin Revision Petition No. 683 or 1927. 

x October 29, 1928. 

Present: —Mr.. Justice Jai Lal, 
KANSHI RAM--PLiINTIFF—PETITIONER 
versus 
B. NISBETT AND ANOTHER— 
DEFENDANTS8— RESPON DENTA. - 

Husband and wife—Husband's liability for price of 

goods supplied to wife—Principles. 

Ordinarily the husband is not liable for any debts 
incurred by his wife merely by virtue of the re- 
lationship of husband and wife, but if the wife is 
managing the household of the husband, then she is 
to that extent his agent and binds him for any 
liability incurred by her in managing the household. 
If, however, articles of necessity are supplied to 
the wife, then to thatextent the husband is liable 
because of his legal duty to maintain his wife and 
the consequent implied agency of-the wife to pledge 
the credit of her husband. If the husband and 
wife are living separately by mutual consent and 
the wife has no other means: of subsistence, then 
the husband can claim to be absolved from liability 
by proving, inter alia, that under the terms of the 
separation he had agreed to make her an allowance 
and that such allowance has been paid by him, 
otherwise, his normal liability to maintain his wife 


continues. [p. 618, col. 2.] 
Civil revision petition froma decreeof the 


Small Cause Court Judge, Lahore, dated 
the 318t October, 1927. 
Mr. Ram Ditta Mal, for the Petitioner. 
Mr. Ram Lal Anand, for: the Respon- 


dents. ' 

JUDGMENT.—The plaintiff, Kanshi 
Ram, who is the petitioner before me, in- 
stituted a suitagainst Mr. Nisbett and 
Mrs. Nisbett, husband and wife respec- 
tive for recovery of Rs. 380 principal and 
interest. Rs. 331 was alleged to be the 
principal, which was supported by vouchers 
signed by Mrs. Nisbett and represented 
the price of clothes supplied to Mrs, Nis- 
bett. The suit to the extent of the princi- 
pal amount was : decreed against Mrs, 
Nisbett, but dismissed as against Mr. Nis- 


bett. 

The Judge, Small Cause Oourt, has held 
that the defendants have beep jivi 
rately since 1921 by 
“He has further hel 
to the-period dy 
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Rs, 331 were supplied by the plaintiff to 
Mrs. Nisbett it cannot ke claimed that they 
were necessary for Mrs. Nisbett’s use. 
On these grounds the suit against the 
husband has been dismissed. : 

Both zhe parties donotappear to have 
placed their respective cases properly be- 
fore the Court below. Nor does the learned 
Judge, &mall Oause Court appear to have 
appreciased the real legal point involved 
in the case. His finding, however, is support- 
ed by evidence and may, therefore, be taken 
as correct that the husband and wife have 
been livingseparate by mutual consent 
Bince 1921 and the goods were supplied to 
the wife in 1925, 

With -egard to the question of necessity ' 
the finding of the Judge, Small .Oause 
Oourt, is inconclusive. If he considered 
that elothes worth Rs. 331 were more than 
necessary during the period concerned, in 
other wards, that they were luxury, it waa. 
necessary for him to find how much, if any, 
of the amount claimed by the plaintiff 
would represent the price of clothes which 
were necessary for the wife during that 
period. : 

The law on the subject appears to be 
this. Ordinarily the husband is not lia- 
ble for any debts incurred by his wife 
merely by virtue of the relationship of 
husbanc and wife, but if the wife is 
managing the household of the hus- 
band, tken she is to that extent his agent 
and binis him for any liability incurred by 
her in managing ‘the household. If, how- 
evar, arlicles of necessity are supplied to. 
the wife, then to that extent the husband is 
liable because of his legal duty to. main- 
tain his wife and the consequent implied 
agency of the wife to pledge the credit of 
her husband. Ifthe husband and wife are 
living separately by mutual consent and 
ths wife has no other means of subsistence, 
than the husband can claim to be absolved 
from liability by proving inter alia, that 
under the terms of the separation he had 
agreed io make her an allowance and that 
such a-lowance has been paid by him, 
otherwise, his normal liability to, maintain 
his wife continues. 3 

In the present case it is not alleged on 
behalf cf the husband that there was any 
arrangement to pay an allowance to the 
wife, nor is there any proof that any such 
allowance was actually paid by him. As-I 
have already stated, the real position does 
not seem to have been understood by the 
parties. I do not think, under the circum- 
stances that I ought to bind the parties by 
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‘their respective pleadings which were :n- 
complete. The best course would be to 
remand the case to the Judge, Small Oarse 
Court, with direction to record the e-i- 
dence of the parties as to the nature of the 
arrangement made at the time of sepa-a- 
tion between the defendants relating to the 
future maintenance of the wife, and if any 
undertaking was given by the husband to 
maintain his wife then the next question 
to be determined will be, whether tkat 
undertaking has been kept by him. The 
Court below will further find and repcrt 
whether any part of the plaintiff's clam 
represents value of clothes which were 
necessary for the use of Mrs. Nisbett. in 
deciding this question the Oourt will bear 
in mind the standard of living of Mr. “N.s- 
bett and the standard imposed by him on 
his wife. In case the Court finds that there 
was no agreement to pay allowance to Ms. 
Nisbett at the time of separation, it will 
be ascertained whether she had any other 
means of subsistence when the liability was 
incurred. A report will be submitted 2y 
the learned Judge within two montis. 
The parties wil have the usual ten days 
for objections. The remand is under 2. 
X r. 25, Civil Procedure Code. 
Case remanded. 


LAHORE BIGH COURT. 
ORIMINAL APPEAL No. 266 oF 1929. 
April 15, 1929. 
Present:—Mr. Justice Dalip Singh. 
FAQIRA AND OTHERS—AccusED— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


Evidence Act (I_of 1872), s. 27—Joint discovery 
in consequence of joint information, admissibiLty 


Under s. 27, Evidence Act, joint discoveries -re 
, not admissible at all against any of the accumd 
unless it can be shown who first made the Gs- 
covery. 

A vague statement that all the accused poinmd 
out the place cannot, therefore, be used against eny 
of the accused. 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 26th J anuary, 
1929, 

Mr. Brij Lal, for the Appellants. 

Mr. Muhammad Menier, for the Govera- 
ment Advocate. for the Respondent. 

JUDGMENT .-Three appellants Fakiza, 
Ali Haidar and Mir Zaman have beon 
convicted by the learned Sessions Judge 
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: -Orvin REvistoN Petrrion No, 158.oF 1928, 


. December 18, 1928. 
Present : —Mr, Justice Tek Chand. 


: -OHARAN DAS—PraINTIFF—PETITIONER ` 
DES a versus E 
. Fimu PURAN LAL-GOBIND PERSHAD— 


... DBFANDANT3— RESPONDENTS. . 
Limitation Act (IX of -1908), Sch. I, Art. 164~ 


: ‘Application to set aside ex parte decree—Limitation— 
"Civil ‘Procedure Code (Act-V of 1908), O. V, r. 10— 
“Refusal ‘to J 

-© . whether due service. 


receive summons sent by registered post, 


Under Art. 164.0f Sch. I of the Limitation Act, 


1908, it is.necessary for a Court setting aside an 


ex ‘parte decree on the ground that summons was not 
duly ‘served, to find definitely that the applicant did 


- , not.have knowledge'of the decree more than 30:days 
before the application was made and.tha.terminus a . 


quo is not the commencement of execution proceedings 


' but'the date of the application. '|p.620,col. 2.] ^ 


Refusal to receive ‘summons sent by registered 
post was not''due service’ before the amendment ‘of 


. O.V, r. 10, Civil Procedure Code. [ibidjj. —. 
'" — .Qivil Revision Petition from: an order of 
- the District Judge, Gurdaspur, dated the 


4th. January, 1928. 
Mr. Mehr Chand Mahajan, for the Peti- 
‘tioner. . E 000. 
` Mr. Jai Gopal Sethi, for the Respondents. 
: SUDGMENT.—On 13th February,1925, 
anex parte decreeforrecovery of Rs. 1,799-5-3 
passed. by Lala Deoki Nandan, 
Subordinate Judge, Second Olass,Gurdaspur, 
in favour of the petitioner, Charén Das of 
Batala against the respondent Firm Puran 
Mal-Gobind Prasad of Hardoi inthe United 


' Provinces. About 20 months later, on 12th 


.  tothis Court. ~~ - 


October, 1926, the respondent spplied to 
the Subordinate Judge to have the decree 
seb aside alleging that the summons of the 
suit had not been duly served upon them 


. and that they first had knowledge of the 
- ‘decree on 14th September, 1926, when‘their 


property at Hardoi was attached. The ap- 


'- lication was dismissed by the Subordinate 


Judge as barred by time, he being of 
opinion that the respondent had “know- 
ledge of the decree and of the suit" long 
before this application. Against this order 
the respondents preferred an appeal to the 


.. District Judge, who has held that they had 
never been served in the suit and have 


‘discharged the onus -- by showing 


` “that they had no knowledge of the dec- 
' ree passed against them before execution — 


proceedingsbegan."  . PUDE 
‘He accordingly accepted the appeal, set 


_ -aside the ex parte decree, and dirscted that 


the suit be restored and tried on the merits 
‘by the Subordinate Judge. The decree- 
holder has preferred a petition for revision 


D 
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‘Counsel for the-respondents has conceded 


_ that the finding of the learned District 


Judge that the respondents did not have 
knowledge of the decree before the execu- 


tion proceedings began is insufficient to 
-bring «heir application within time. Un-  - 
der Ars, 164, as amended by Act. IX of 1908, | 


it is necessary for the Oourt setting aside 
the ex parte decree to find definitely that.in 
cases. ja which the summons was not duly 
served the applicantdid not have know- 
ledge cf the decree more than 30 days be- 


fore ths application was made. Under the . 


anendad section the terminus a ‘quo is ‘not 
the commencement of the execution pro: 
ceedings but the date of the application. 
In this respect the Act of 1908 materially 
differs from Act XV of 1877 under which 
the defendant could apply for ‘an order to 
set as-de a judgment passed ex parte 


against him within 30 days from the date 


of “executing any process for enforcing 
the judgment." 'It has been urged by Mr. 
Sethi taat in the concluding portion of his 
judgment the learned District Judge has 
expressed .himself erroneoucly by mere 
inadvertence and that-he really intended to 
hold that the respondent had no know- 


ledge of the decree before 14th September, ^ 


1926, when their property was attached. 
This, however, is an assumption which I 


do not feel justified in making, especially `.. 
as the execution record has not been sent .. 


up to this Court and I am unable to say 
what steps (if any) had been taken by the 
deoree-holder to execute the .decree before 
14th September, 1926. 

Mr. Mehr Chand for the petitioner has 
strenucusly argued that the learned District 


Judge was in error in holding that the - 
“respondents had not been duly served, in 
the suis. But after giving full consideration - 


to his erguments, [ am of opinion that the 
finding of the District Judge on this point 
is correct. The refusal-of -the respondents 
to.recerve the summons sent by registered 


post fo- attendance on 31st July, 1924, did. | 


not am»unt-to “due service" under the law 
then in force.. Nor was the publication 
of the- notice in the Lahore newspaper 
calléd Milap, issued on 21st January, 1925, 
requiring the respondents who lived at 
Hardoito appear in the Gurdaspur Court 
on 22rd of that month, 
serviceunder O, V, r. 20. The period of thirty 
days Srovided for in Art. 164 cannot, 
therefore, be counted from the date of the 
deéreê' and itis necessary for the learned 
Districs Judge to récord: a definite finding, 
after an examination of the execution re- 


valid substituted ' 
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cord and the evidence produced in the cese, 
whether the respondents have. discharged 
the onus which lay upon them that tkey 
had no knowledge of the decree more than 
thirty days before the date of their aprli- 
cation to have ex parte decree set aside. 

I must, therefore, accept the petition; 3et 
aside the order of the learned District 
Judge and remit the case to him: for devi- 
sion.in reference to the foregoing remarza. 
In ease his finding is against the respon- 
dents the appeal to his Oourt shall be Gis-. 
missed. If, however, itis in their favcur 
the suit shallbe restored and the Subor- 
dinate Judge directed to dispose of it on 
the.merits in accordance with law. 


^A Case remanded. 


— 


LAHORE HIGH COURT. 
OriminaL Appaat No. 108 or 1929, 
April 12, 1929, 

Present : —Mr. Justice Fforde, and 
Mr. Justice Jai Lal. 

Musammat MIRAN—Acouszgp— 
APPELLANT 
versus 

< EMPEROR—RESPONDENT. 

Evidence Act (I of 1872), s. 26—Confession—Re- 
tracted ^ confession—Corroboration, necessity | o*— 
Suspicion, conviction cannot be based on. 

A. retracted confession must be corroborated by 
independent. evidence in. material details before a 
conviction can be made to rest on it, whether agaiast 
the person who has made it or against the co-accussd. 
[p. 622, col. 2.] 

A conviction: cannot be based on mere suspicion, 
however. strong it may be. [p. 623, col. 1 


Appealfrom an order of the Sessions Judge, 
Jhelum, dated the 14!h January, 1929. 

Mr. Muhammad Akbar Khan, for the Ap- 
pellant. 

Mr. Des Raj Sawhney, Pablie Prosecutor, 
for the Respondent. 
JUDGMENT. 
- JaiLal, J.—Musammat Miran, aged 
seventeen or eighteen years, has been ca- 
. victed by the Sessions Judge, Jhelum, 
under s. 302 of the Indian Penal Code, tor 
having caused the death of her husbaad 
Haidar, aged about eighteen years, >y 
administering arsenic to him in adecce- 
tion of aniseed and amla which she is 
alleged to. have given him in order io 
cure him of sickness which was brougat 
about owing to his having eaten melon and 
a tar(cucumbér) oneafter the other. Khan 
Bahadur, aged twenty-five years, has bean 
convicted for having abetted. the murder 
by providing arsenic to Musammat Mirin. 
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and by inducing: her to give it to her hus». 
band. Musammat Miran has been sentenc- 
ed to death, while Khan Bahadur has been. 
sentenced to transportation for life. We 
have befors us appeals by both convicts: 
against their convictions and sentences and 
the Crown for the 
enhancement of the sentence passed on: 
Khan Bahedur. 
16 appears from the statement of Haidar 
deceased made by him shortly before his 
death in the presence of the Tahsildar (a. 
Magistrate ofthe Second Olass) that nine 
or ten dars previously he ate a melon 
and afterrardsa tar with the result that 
he got fevar the same evening and began 
to vomit and purge, and that the next day ` 
his wife “usammat. Miran gave him a 
decoction of aniseed and amla in which. 
she mixed some poisonous substance be- 
cause he began to feel a burning sansa- 
tion in his body and also began to vomit 
and to purge. Itis not the case for the 
prosecutior that Musammat Miran mixed 
the poisomous substance in the decoction 
in the presence of Haidar. It seems, there: 
fore, that Haidar implicated his wife only. 
on suspicion. 
On the 30th of June, 1928, the condition 
of Haidar became serious and consequent- 
ly information was given to Fazal Hussain 
lambardar who reported the matter to a 
Head Cons:able Ghulam Ahmad Shah who 
happened :o bė present in the village. The 
latter informed the Tahsildar who record - 
ed the sta-ement of Haidar. The Tahsil- 
dar says that, after recording the state- 
ment, he went back to the place where he 
was staying. It seems that the lambardar 
and the Head Constable then began to 
question Musammat Miran, and itis alleged 
that she confessed before them having 
given arsenic to her husband, with the 
resuli that within half an hour ofthe dying 
declaration of Haidar the Tahsildar was 
called back to the house of Musammat 
Miran and it is alleged that she: made a 
confession before him. Haidar died on ihe 
same day, and, after investigation, both the 
appellants were sent up for trial. 
Musammat.Miran repeated the confeg. 
sion before the Committing Magistrate on 
the 24th July, 1928, but retracted it at the 
trial and al-eged that she made her confes- 
sion because one Sultan and. Fazal Hussain 
lambardar.shreatened to kill her with a 
knife unless she implicated Khan Bahadur 
who, they said, was their enemy. | 
The evicence: against the appellants 
therefore, consists of the dying declaration 
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cf Haidar, the confession of Musammat 
Miran before the Tahsildar and her confes- 
sion before the Committing Magistrate 
which, however, were retracted before the 
Sessions Judge. The other evidence 
consists of the fact, which, in my opinion, 
has been sufficiently established, that Khan 
Bahadur purchased arsenic from the shop 
of one Sajjan Singh on the 26th of June, 
1928, This fact is not denied by Khan 
Bahadur who says that he purchased 
arsenic under the instructions of a Hakim, 
Bhagar Singh (D. W. No. 1) to prepare 
some medicine for the treatment of 
rheumatic pains, It may be mentioned 
that Khan Bahadur gave his name as 
Ghulam Muhammad when he purchased 
the arsenic. This, of course, is a aupicious 


circumstance againstjhim. But ha ascribes 


this mistake to the vendor who, ha says, 
knew him before and did not, therefore, 
ask his name but wrote it down under an 
erroneous impression that his name was 
Ghulam Muhammad. 

. Nur Khan (P. W. No. 9) stated that on the 
5th of Muharram (which would be the 24th 
of June, 1928), he saw Khan Bahadur giveda 
white packet to Musammat Miren in the 
street near a mosque. This evidence, in my 
opinion, is false. In the first instance itis in- 
herently improbable that Khan Bahadur 
would give the packet of arsenic to Musam- 
mat Miran in the presenceofalambardar,and 
in the second, according to this evidence, 
the poigon was given two days before it was 
actually purchased by Khan Bahedur. 

. Khan (P. W. No. 11) father of the 
deceased, merely states that, during 
Haidar's illness, Musammat Miran used to 
serve him and further that he hed treated 
. him by a Hakim who, however, has not 
been produced, and also that on a suspicion 
having been aroused he removed Musam- 
mat Miran andasked his daughter to look 
after Haidarin her place. This witness 
also gives evidence about 
illicit intimacy ‘between the two appellants. 
This évidence, however, I must disbelieve. 
In the first instance, he says that the inti- 
macy had continued for more than four 
years, whereas Musammat Miran says that it 
was not of more than four or five months 
duration. The witness did not make any 
statement as to the existence of immoral re- 
lations between the two appellants either 
beforethe Committing Magistrate or when 
he was examined before the predecessor-in- 
office of the present Sessions Judge. It is 
not, therefore, possible to place any reli- 
ance on this statement, 
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. We ara then left merely with the dying 
declaration and the confessions. It -is a 
well-estgblished rule of practice that a 
retracted confession must be corroborated 
by independent evidence in material details 
before a conviction can be made torest on 
it whethar against the person who has 
made itor against the co accused. Not 
only there is nosuch evidence, on the other 
hand,asIhave shown above, the direct 
evidénce contradicts the confessions in this 
case wherever it is sought to corroborate 
them. f : 

Now, with regard to the confession record 
ed by the Tahsildar on 30th of June, 1928, 
it is to ke noted that the certificate append- 
ed to the confession by ths Magistrate is 
notin conformity with the law. The 
Magistréte was, however, called as a witness 
for the prosecution and he says that he 
made Musammat Miran to understand that 
she wasnot bound to make a confession, 
and that if she made one it would be used 
against her. Also thathe satisfied himself 
by ques:ioning her thatshe was making a 
voluntary confession. In view of the sub- 
stancecfthe certificate as to what the 
Magistrate told Musammat Miran when she 
made her confession, it is difficult to hold 
that the Magistrate said anything more to 
her than is recorded in she certificate. 
There are other irregularities patent on the 
face of the record of the confession which 
make it difficult to place any reliance on it, 
Moreover, Fazal Hussain, who admittedly is 
inimica ly disposed towards Khan Baha- 
dur, plgyed a prominent part in the affair, 
It was ke who, according to his testimony, 
first questioned Musammat Miran and obtain- 
ed her 2onfession. He then reported the 
matter to the Head Constable, who recorded 
the confession and within a very short time 
called tne Tahsildar to the house to record 
the con?essionof Musammat Miran, Fazal 
Hussain was present inthe room atthe 
time, while the Head Constable was out- 
side. Having regird tothe time that was 
taken in the whole affair and the circum- 
stances under which the confession wss 
recorded, Lam unable to hold thatit was 
made when Musammat Miran was not 
under the influence of the Police and in 
arriving at this conclusion] have been 
influenced also by the fact that the prosecu- 
tion have concocted false evidence in this 
case. I must, therefore, hold that the confes- 
sion recorded by the Tahsildar i8 not volun. 


- tary and hasnot been properly recorded and 


must, therefore, be held to be inadmis- 
sible, . 
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This leaves merely the statement of he 
accused Musammat Miran before the Ccm- 
mitting Magistrate. That statement, in 
my opinion, isnot by itself sufficient to 
maintain the conviction of the appellarts, 
It may be noted that Haidar in his dymg 
declaration seems to allege that poison ras 
administered to him between the 21st end 
the 23rd of June, 1928, This is entirsly 
opposed to the rest of the prosecution evi- 
dence, l 

The circumstances no ‘doubt do raise a 
very strongsuspicion against the appel- 
lants, but such suspicion cannot take -he 
place of positive proof without which it is 
not possible to upholdthe-convietionin he 
present case. I am, therefore, constrained to 
accept this appeal, and setting aside the 
conviction of the appellants, to  aeqait 
them, Theapplication for enhancement 
ofthe sentence must in consequence be 
dismissed. I would order accordingly. 

Fforde, J.—I agree, 

E. L. 


LAHORE HIGH COURT. ] 
Szoonp Oivit AppgaL No. 2449 or 1927. 
i April 8, 1929. 

: Present :—Mr. Justice Dalip Singh. 
RAFIQ MUHAMMAD KHAN—DEFENDANT 
—APPELLANT 
versus 
RAZIQ DAD KHAN AND ANOTBER 
—PLAINTIFF3— RESPONDENTS. 
Custom—Party migrating from one Province to 
another—Presumption regarding personal | la »— 
Personal law not followed in particular instazce, 


Appeal ace2ptea, 


effect of Substitution of new law, proof of. Loc 


-Where a family migrates from one Province to an- 
other, the presumption isthat it continues to abide by 
the personal law by which it was originally govcrn- 
ed. (p. 624, col. 1 j - 

Where a party is presumably governed by his 
personal law, the mere fact that that law has aot 
been followed in a particular succession does not 
imply that some other law has been substituted as 
& rule for inheritance, unless in each inheritance 
where succession opens out a particular rule ras 
been followed. |p. 623, col. 2] - 

Second appeal from the decree of the Dis- 
trict Judge, Hissar, dated the 6th June, 
1927, reversing that of the Subordin:te 
Judge, Fourth Olass, Hissar, dated the 
9th February, 1926. 1 

Mr. N. C. Pandit, for the Appellant. 

. Mr. V. N. Sethi, for the Respondents. 

JUDGMENT.—Tbhe question arising 
for decision in this case is who is entitled 
to succeed toland which was last recordedin 
the revenue papers as belonging to Musa n- 
^at Bholi, widow of one Maula Dad Khan 
and who hasdied. The lend on thedeeth 


of Musammat Bholi was mutated in favcar 
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of the defandant, her brother'sson. The 
plaintiff, who is the hair of her husband 
appealed, but the appeal was rejected. 
The plain;ifis two brothers were first im- 
pleaGed ac defendants but subsequently 
became plaintiffs. Theland was granted 
as muajfi toone Mian Dad Khan, and the 
plaintiffs’ allegation is that according to 
the custom prevailing in the family on the 
plaintiffs were 
entitled to succeed as collaterals of her 
deceesed husband tothe exclusion of her 
own relatives. The defendant’s reply was 
that the parties were governed by Muham- 
madan Law, that the land was not ances- 
tral and that the plaintiffs were not de- 
Scénded from a common ancestor. It has 
been held thatthe land is ancestral and 
that the p.aintiffa are descended from the 
common ancestor and neither of these 
points wae urged before me. The question 
really is whether the. plaintiffs have suc- 
ceeded in proving a special custom in the 
family. It appears that the plaintiffs’ an- 
cestor came from Farrukhabad in the Unit- 
ed Provinces and that some of the family 
still reside in the United Provinces. In 
fact, neither the plaintiffs nor the defend- 
ant are now residing in the Panjab. Inthe 
United Provinces it is admitted that the 
parties fol:ow Muhammadan Law. It has 
been pleadsd that in the Punjab they follow 
a special 3ustom by which the widow ofa 
deceased -nale-holder takes the whole of 
the inheritance as a life estate, The trial 
Court dismiesed the plaintiffs’ suit with costs. 

On appeal the learned District Judge 
held that certain instances show that the 
parties had adopted the Customary Law of 
the Punjab. These instances are enumerat- 
ed in his judgment. It seems to me, how- 
ever, that whileit is clear enough that 
strict Muhammadan Law was not follewed 
in succession to the property in the Punjab, 
no special custom whether akin to the 
ordinary Customary Law ofthe Punjab or 
not, is proved to existin this case. It must 
be borne in mind thatthe mere fact that 
Muhammacan Law has not been followed 
in a particular succession does not imply 
that some ther personal law has been sub- 
stituted asarulefor inheritance in the 
particular family unless in each instance 
where succession opens out a particular 
rule has bzen followed. Thusif A were 
to die and his heirs under Muhammadan 
Law were Band C and it is proved that 
his nephew D succeeded, this might bean 
instance wiere Muhammadan Law was not 
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followed, but if at the time when E died, 
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B's nephew did ‘nof succeed but his cousin 
G succeeded though his heirs under 
Muhammodan Law were H and K, it would 
not follow ‘that any special custom had 
b&en. proved abrogating the Muhammadan 
Law: though in neither instance had 
Muhammadan Law been followed, because 
in’ each ease. no particular rule can be 
deduced for inheritance: It follows, there- 
fore, that the presumption being ihat the 
parties continued to abide by the personal 
law by whishthey were governed when they 
originally came to the Punjab, cogent evi- 
dence: is necessary to show that’ they have 
given up that personal law and adopted some 
other. I enquired from Counsel for the 
appellant whether as regards the particular 


question now in dispute, namely the nature. 


of the estate taken by a widow of a deceas- 
ed male-holder, there has been any pre- 
vious instance. He referred me io four, 
One-is the case of collateral succession of 


a: widow of the deceased’s son and has. 
nothing todo with the present case. In- 


one case there is nothing to show what 


sort of estate the widowtook though she 


undoubtedly took the whole of tha. estate 
of her husband. It is true that on her 
death the estate went back to the heirs of 
her. husband, but, there is nothing. to show 
that she had any heirs. of her own. In 
another case the widow is still alive and 
though shetook the whole of the estate it 
is not clear whether on her death her heirs 
will sueceed or the husband's because the 
widow has not died. In another case the 
widow and the daughter both succeeded 
and'onthe death ofthe daughter the half 
share of the daughter went to the widow. 
This is the case of. Musammat Bholi her- 


self. 


“It is impossible for me to hold that these: 


instances establish that by special custom 


among the family the widow of a deceased . 


male-holder succeeds to the whole estate of 
ber: husband asitit were alife estate. I, 
therefore, cannot accept the finding of the 
learned: District Judge. that custom, by 
which: I take it he meant the Oustomary 


Law of the Punjab, furnished the rule of- 


succession in respect of the property in 

Tsa. : 
etn a collateral branch of the femily fol- 
lowed strict Muhammadan Law. 

The learned District Judge, however, 
next held that in the Punjab at any rate 
there wasa presumption that where, a 
widow succeeded toa full estate contrary 
to. Muhammadan Law she-succee@ad there- 


jo‘ asa: life-estate in accordance with the. 
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In Sirsa itself thereare two: cases. 
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ordinary Oustomary Law. So far as I have 


'. been abla to see the real facts appear to be - 


that the mutation in these various cases. 
took plase without reference to the parties 
presumably at the instance of-the Lambar- 
dars and Patwaris who naturally perhaps 
thought that the -parties would follow the 
ordinary Oustomary Law of the Punjab. 
The khata wasa joint khata and there is 
nothing toshow exclusive possession on. 
behalf ofany particular co-owner. It seems » 
to me, therefore, that this transaction in 
the revenue papers was a pure paper trans- ~ 
action amd there is really .nothing to show 
that Musemmat. Bholi was ever really. in 
possession of the full estate of her husband: . 
I would hold, therefore, that the parties" 
are governed by Muhammadan Law, that. 
the entrr in the revenue records that. 
Musammat Bholitook first half of the. es- 
tate of her husband along with her daughter: . 
Musammat Tara wasa pure paper trans- 
action aad that Musammat Bholi; cannot, 
therefore, bé said to have been iu adverse 
possession of the half.of her husband's 
estate against his brothers. Musammat Tara 
died in 1919 and on her death her half 
share was mutated in favour of Musammat 
Bholi. Musammat Bholi herself died. in 
1922.. It is clear, therefore, that Musammat ` 
Bholi had no adverse possession against the 
heirs of Musammat Tara: It would follow, 
therefore, thai the present plaintiffs and 
the present defendant are neither of them 
entitled to. the land left by Musammat Tara 
and the. plaintiffs’ suit qua that half share, ' 
must fai: ` > NM" , 
As:regards the nature of Musammat 
Bholi's: estate and -the share which she: 
occupied: on the death of her husband in ' 
1922, as I have. already held, there is no" 
sufficient material on that record really to - 
show -wkat the nature of that estate -was ' 
and- whether she did, asa matter of fact, | 
obtain and hold exclusive and adverse pos- - 
session of that half. It would follow, there- 
fore, thet it mustbe presumed that she 
took a full estate and the plaintiffs’ suit. 
must fai_ as regards that half also. - 
I.would, therefore,, accept the appeal. 
and dismiss the plaintiffs’ suit; In view. 
of the peculiar circumstances - of the 
case the parties should bear their own costs 
throughcut, 


RL, Appeal allowed, ih 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 29 or 1928, 
- + December 14, 1928. 
Present:—Sir Charu Chunder Ghose, KT, 
and Mr. Justice Buckland. 
GENERAL ELEOTRIO TRADING CO.— 
DEFENDANTS—APPELLANTS 


versus 
SIEMENS INDIA LxuirED—P GaINTIFFS— 
RESPONDENTS. 

Arbitration Act (IX of 1899), ss. 8, 9, 19—Stay of 
suit —Principles—Appointment of two arbitrators 
jointly—Refusal of one to act—Procedure—A pplicabil- 
tty of s. 8 (1) (b). 

Section.9 of the Arbitration Act contemplates 
cases of submission to two arbitrators one to be 
appointed by each party and has no application to 
a submission to two arbitrators who have been 
mutually agreed upon and appointed by both the 
parties. [p. 627, col. 1.] 

Section 8 (1) (b) of the Arbitration Act is appli- 
cable where one of two arbitrators who have been 
mutually agreed upon by both the parties, refuses 
toact. [ibid] ^'^. 

Gopalji Kuverjv.5. Morarji Jeram Naranji (1), 
dissented from. `. 

Where the partiés have agreed to refer a dispute 
to arbitration and one of them notwithstanding that 
agreement commencea an action to have the dispute 
determined by the Court, the prima facie leaning of 
the Courtis to&tay the action and leave the plaintiff 
to the tribunal to which he has agreed. lp. 629, col.2.] 


Appealagainst the order of Mr. Justice 
Pearson in Suit No. 2721 of 1927, dated the 
16th March, 1928. Hp à 

Sir B.C. Mitter, Messrs. S. Ghose and 
B. B. Sircar, for the Appellants. 

. Messrs. W. W. K. Page and J. A. Clough, 
for the Respondents. 
JUDGMENT. 

C. C. Ghose, J.—This appeal arises 
out of an application made by the appellant 
firm under 8. 19 of the Indian Arbitration 
Act, 1899, for.an order for stay of the pro- 
ceedings in Suit No. 2721 of 192/ instituted 
by “the respondent Company against the 
appellant firm on the 22nd December, 
1927 in this Court. The application came 
on for hearing befere my learned brother 
Mr. Justice Pearson on or about the 16th 
March, 1928, when by his judgment and 
order bearing date the 1éth March, 1928, 
he dismissed the same. : 

The facts involved in this appeal, shortly 
stated, are as follows:—It appears that on 
the 22nd December, 1923, an agreement 
was entered into between a Company known 
as Gorio, Limited, and the appellant firm 
whereby the latter were appointed distribu- 
tors of the goods of the Siemens Schuckart 
Manufacturing Works for Sind and Beiu- 
chistan, In January, 1925, the respondent 
company succeeded to the interest of Gorio, 
Limited, in its Electrical Department in- 
cluding the benefit of the agreement be- 
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tween Gorio, Limited, and the appellant 
firm. Taereafter, there were various trans- . 
actions between the. respondent Company 
and the appellant firm, the agreement in 
question being varied from time to time. 
In Janvary, 1926, the appellant firm in- 
stituted a suit against the respondent Com- 
pany in the Court of ‘the Judicial Oom- 
missioner of Sind praying for a decree on 
accounts being taken between the parties. 
That suit was not proceeded with as a 
result of a certain settlement being arrived . 
at between the parties, the terms of which 

were embodied in an agreement bearing 

date the 29:h June, 1926. Clause 3 (f) of 

that agrsement ranas follows:—‘That ac- 

counts so far not settled will be settled as 

soon as Dossible and all such matters on 

which Siemens (India), Limited, disagree 

with the General Electric Trading Com- 

pany w-ll be referred to Mr. Haug and 

Dharamias for final decision and if they 

alco disagree they will both appoiut a third 

parson in decide the. matter finally.” On 

the lst October, 1927, the respondent Com» 

pany gavea letter of authority to Messrs. 

Heugand Juerges authorising them to refer 
matters in difference between the respond- 
eni Company and the appellant firm to 

&rbitrat-on in terms of the clause above 
recited. It is alleged that thereafter there 
were certain meetings between the repre- 
sentatives of the respondent Company and 

ths appellant firm, but no final settlement 

wes arr ved at, nor was there an award 

made bz the arbitrators named in the said: 
clause. Theappellant firm contended and 

contends that the respondent Company is 

not entitled to institute the said suit 

_inasmuch as the agreement for reference 
to arbitration still subsists and as the 

matters covered by this suit were within the 

scope of the said submission. i 


in anewer to the application under s. 19 
of the Indian Arbitration Act, the respond- 
ent Ocampany filed an affidavit sworn to 
-by one Noordea, a Director of the said 
Company which contained among other 
‘things ihe following:—‘‘Accordingly, for 
the purpose of the said arbitration on the 
deiendaat firm's refusal.to accept any other 
person in his place, the plaintiff Company 
at considerable expense and inconvenience 
brought outethe said George Haug from 
Norway to Karachi and I was informed 
by the said George Haug that several 
sittings lasting many days were, in fact, 
held by the said George Haug and Dhara- 
mas. im their capacity as arbitrators at 
Karachi I was further informed by the 
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said George Haug and say that during such 
: Fittings certain items out of those in dispute 
were definitely settled and agreed by the 
said arbitration. At the time the eaid 
George Haug came out to India to act 
as arbitrator as aforesaid he had ceased to 
be in the employ of the plaintiff Company 
and he was brought out at the expense of 
the plaintiff Oompany as stated above. 

“In order to assist the arbitrators in the 
matter the plaintiff Company at consider- 
able expense also sent their Ohief Account- 
ant Paul Juerges from their Berlin office 
who was in India at the time to Karachi to 
explainto the arbitrators any matter that 
they might refer to him. 

"I was also informed by the said George 
Haug that the said Dharamdas Lilaram 
having verbally agreed in his capacity as 
arbitrator to the said settlements and 
decisions and to the figures of account 
therein contained and having taken away 
certain documents on the express promise 
that he would return the said documents 
duly signed by him, he refused to put his 
signature to any one of the said settlements, 
decisions or agreed figures. 

“Owing to such misconduct on the part 
of the said Dhararndas Lilaram as such 
arbitrator as aforesaid and also owing to 
the obstructive attitude of the defendant 
firm it became impossible for the said 
arbitration to continue. 

"I was informed by the said George 
Haug that the said Dharamdas Lilaram 
refused to meet him to sit as arbitrator and 
continue the arbitration. I was also in- 
formed by the said George Haug and Paul 
Juerges that at the meetings which took 
place of themselves and the said Dharam- 
das in or about September 1927 there was 
discussion about the pro-noter, but 
the said Dharamdas was of opinion that 
payment under the agreement was only to 
be made after settlement of all claims in 
detail and he persistently refusedto go into 
details at the timealthough pressed for it. 
. “In the circumstances aforesaid the said 
George Haug notwithstanding his best 
endeavours in that behalf was unable to 

- continue to act alone or carry on-the said 
arbitration and the same came to an end. 

“The said George Haug consequently 
left for Europe about the end qf. November 
1927 and he said Paul Juerges is now 
in Burmah and will come back about the 
end of this month on his way to Europe 
where his presence is urgently required 
ia connexion with the plaintiff Company's 
business." 
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The respondent Company also filed an 
affidavit ky Paul Juerges supporting the 
last-ment-oned affidavit of Noordea There is 
thereafter an affidavit in reply by Dharam- 
dan. 

At the rearing before Mr. Justice Pearson 
various points were gone into. He held, 
inter alia, that the reliefs claimed in the 
suit wer eubstantially within the scope 
of the egreement to refer to arbitration, 
but that having regard to the fact that 
Mr. Haug had refused to act as an 
arbitrator and that the arbitrators appoint- 
ed in thie case being two in number who 
had been nominated by mutual agreement 
8.8(1) (b of the Indien Arbitration Act 
did not apply and that there was no machin- 


-ery, in the events that had happened, to 


give effec; to the submission. Mr. Justice 


Pearson, therefore, held that the suit ought 


not to ba stayed because the arbitration 
would be infructuous and he accordingly 
dismissed the application, 

On appeal it has been centended before 
us by Sir Benode Mitter that the construc- 
tion put upon s. 8 (L) (b) of the Indian . 
Arbitraticn Act by Mr. Justice Pearson 
is wrong and that there is nothing in the 
Indian Arbitration Act which prevents the 
Oourt from stepping in and appointing 
an arbitrator in place of Mr. Haug, and 
secondly, that the considerations which 
may arise on a construction of s, 8 (1) (b) 
of the Indian Arbitration Act should not 
have been taken into account in deal- 
ing with an application unders, 19 of th 
Indian Arbitration Act. : 

In dealing with Sir Benode Mitter's con- 
tentions it may be useful to set out here 
under the exact language of Mr. Justice 
Pearson. He observed as follows:—"'It is 
to be observed that the reference here is 
not to twa arbitrators one to be appointed 
by each party to which the provisions of 
8.9 of the Act would apply for supplying 
a vacancy. Itis here a case of a mutual 
agreemens to refer to two. arbitrators’ 
nominaticn, that is, specified and named 
in the clause of agreement itself. The 
only prov-sion which is cited as applicable 
to such arase is s. 8 (b) of the Act. Tak- 
ing that sub-section by itself, it may be 
that the language is wide enough to cover 
the present case, but clearly it must be 
read in conjunction with the rest of the 
section and the scheme of the Act. In 
Gopalji Kuverji v. Morarit Jeram: Naranji 
(1) it is said at page 830*- that s. 8 (1) (b) 

(1) 50 Ind. Cas. 411; 43 B. 809; 21 Bom. L, R. 308. 

*Page of 43 B.—[Ed]. 
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only applies in terms to the case of a single 
vacancy to be supplied by the parties so 
far, that would be the case here in filling 
Mr. Haug’s vacancy, But the judgment 
goes the length of saying that cl. (b) 
like clause (a) relates to the case where the 


submission provides for the referenee to be. 


to a single arbitrator. So, Hayward, J, 
at page 833* says that it is not open tothe 
Court to interfere where the reference is to 
two arbitrators to be appointed not one 
by each party but the two jointly by the 
two parties, Again in Russel on Arbitra- 
tion (Lith Edition) in dealing with the 
meaning of “an oppointed arbitrator" under 
the corresponding s. 5 of the English Act 
itis said at page 126 that the expression 
must mean a single arbitratorand not one 
of the two appoined arbitrators, because 
in the concluding words of the section it 
is provided that the arbitrator appointed 
shall have the like powers to act in the 
reference and make an. award as if he 
had been appointed by consent of all 
parties, I am not prepared to hold that 
the reasoning or the construction of the 
section given in the above cited case is 
erroneous particulary because to hold 
otherwise would seem to make s. 8 
(b) in certain cases an alternative procedure 
tothat provided by seetion 9, which I do 
not think was intended.” Now, in this 


case two arbitrators have been mutually. 


agreed upon and they have been appointed as 
such by the parties. Therefore s. 9 
of the Indian Arbitration Act has no 
application, because the language used 
therein has reference to a case where the 
submission is to two arbitrators one to be 
appointed by each party. Let us next 
see whether there is anything in the 
language used in s. 8 of the Indian 
Arbitration Act which presents the ap- 
plication of 8.8 to this case, having 
regard to the events that have happened. 


Section 8 (1) (a) obviously has no application - 


because it deals with the case of reference 
to asingle arbitrator. Turning to 8 (1) 
(b) there is nothing, in my opinion, in 
the language used therein which would 
render it inapplicable to this case. To 
start with, the arbitrator who has refused to 
act, etc, is an appointed arbitrator, In the 
second place, the submission does not show 
thatthe place of the arbitrator who has 
refused to act etc, should not be 
filled up. In the third place, it is 
clear that the parties have not cared to 
fillup the vacant place. Therefore Ido 
*Page of 43 B.—[Hd.] 7 
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not see rhy s, 8 (1) (b) should not apply. 
This is th» conclusion I come to on the 
language used in the section. 

It is sad, however, that the matter is 
concluded by authority and that it is no 
longer pzssible to hold that the expres- 
sion "an appointed arbitrator" can mean 
one of two appointed arbitrators, The 
case that is referred to in support of this 
propositim is that of Gopalji Kuverji v. 
Morarji Jeram Naranji (1). It was an 
appeal from the decision of Mr. Justice 
Marten, as he then was, therein he held 
that the expression an “appointed arbitra- 
tor” ins.8&(1) (b) of the Indian Arbitra- 
tion Act was not confined to the case of 
an appoixted sole arbitrator, but that it 
could aroly to the case oftwo or more 
arbitrators appointed by the parties 
jointly. The Court of Appeal (Scott, O. J. 
and Hayward, J.) were, however, of opinion 
that s.8 (1) (b) could not apply to the 
ease of (wo or more appointed arbitrators. 
Scott, J.J, observed ^as follows:— 
“Section 8 (1) (b) does not apply 
to the case of independent appointments 
of two arbitrators. In such case when a 
vacancy occurs it would ordinarily be 
filled bythe original appointor as con- 
template- ins. 9. Section 8(1) (b onlyapplies 
in terms to a single vacancy to be supplied 
by the zarties. Section 8 nowhere seems 
to contemplate the case of two original 
arbitratcrs appointed jointly by the 
parties plus a third of thesame class 
appointed by the two already jointly ap- 
pointed =r by the parties. In short, 8.8 
only apzies to certain cases of failure 
to appoint jointly. Where  choosers 
should bat do not concur, the Court is 
enabled io assist them by the selection 
and appointment of an individual falling 
in one of the following categories—an 
(i. e., onz) arbitrator; an umpire; a third 
arbitratoc in the special sense in which 
thetermis used. It follows that, in my 
opinion, el. (D must be read with cl. (a) 
and el 4) with el. (c) ofs.8. The Court 
is not a; liberty to take upon itself to 
select ar individual where the selection is 
by the. scbmission reserved for one of two 
disputing parties. The Act does not 
attempt to provide for every case. It only 
gives assistance in the commoner cases 
where joint appointment cannot be arrived 
at. It is said that the present case is not of 
joint appointment of three arbitrators. 
That is crobably correct but it is one 
of the exmmon cases of joint appointment 
contemrlated by the section, It is unusual, 
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excopt perhaps in references in the course 
b'a suit,to havea triangular submission 
and the joint appointment of thres, In 
Russell on Awards, Part II, Chapter IH, s. 3 
in the Editions of 1870, 1882and 1906 it is 
said. In case of death, refusalto zct, or 


incapacity of a singlearbitrator...... adudge. 


may appoint a new one ifthe partes do 
not; and......... where one of two arbitrators 
fails for the like causes, unless ihe party 
appointing him appoints a fresh zrbi-rator 
the remaining arbitrator may be appcinted 
- toast alone. The authority given foz this 
statement is until 1889 the Common Lar Pro- 
cedure Act, 1854,88. 12 and 13, and eftez that 
date the Arbitration Act, ss. 5 and 6 (ss. 8 
and 9 of the Indian Act) which reprocuced 
88.12 and 13 of the Act of 1854. This, 
as the pronouncement of the standarc text 
book on Arbitration unaltered through a 
period of thirty-five years, is a gocd in- 
dication of, the understanding of the 
profession as the scope of these sec- 
tions.” 


With great respect I am unable io zgree 
with Scott, O. J., in his construetior of 
8.8(1) (b)of the Indian Arbitration Act. 
In my opinion the reasoning of Marten, J. 
is more correct and the constructior put 
by him on the section should be followed. 
The basis of Scott, O. J.'s judgment is the 
passage in Russell on Awards (see in this 
connection, llth Edition, page 126) and 
the English cases which arereferred to 
on page &32* of Gopalji Kuverji v. Moraji 
Jeram (1). If, however, the matter is ncru- 
tinized with some degree of care, it would 
seem that the passage in Russell on Awards 
was Originally based on the words used in 
the English Common Law Procedure Azt of 
1854 (17) & 18, Vic. c.125, 8.12, and has >een 


continued in the later editions of Russell- 


without the change brought about by the 
English Arbitration Act of 1889 being mtic- 
ed. Section 12 ef the English Common Law 
Procedure Act of 1854 is identical ir all 
respects with s, 15 of the Lrish Common 
Law Procedure Act of 1856 and as appears 
from the decision of Walker, O., Pallee, O. 
B., and Fitz Gibbon and Barry, Lords 
Justices, in the case of Yeates v. Caruth 
(2) there were good grounds for holcing, 
onthe words used in the English and 
Irish Statutes referred to above, that waere 
the parties referred all matters in disoute 
to the arbitration of two arbitrators, and 





(2) (1895) 2 Ir. R. 146; 2 Ir, L. R. 70, 
2 Ir. L. R. 70. 
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one of them declined to act, the Court had 
no power fto appoint an arbitrator in 
place ofthe arbitrator who had declined. 


“Walker, O, observed as follows:—‘It is, 


cleer the case does not come within s. 16 
of the Common Law Procedure ‘Act of 
1856, because though the consent was to 
refer the mattersin dispute to two arbi- 
trators, fhs arbitrators here are not such 
as are mentioned in that section, viz., 
‘one appointed by each party’. Does the 
case fal. within s. 15 of thesame Act? 
‘Tf in any case of arbitration the docu- 
ment authorising the reference provide 
that the reference shall be to a single 
arbitrator, and all parties do not after 
differences have arisen concur in the 
appointment of an arbitrator’. So far 
the clatse deals only with a case where 
no arbitrator has been appointed, but it 
next prcceeds to deal with cases where 
there has been an arbitrator appointed. 
‘Or if an7 appointed arbitrator refuse to 
act or become incapable of acting, or die, | 
and the terms of such document do not 
show that it was intended that such 
vacancy chould not be supplied, and the 
parties do not concur in appointing a 
new on». This is the branch of the 
section which is said by the appellant to 
include the present case, However, I 
cannot &o read it. The words, 'such 
documen;' give us the keyto the true. 
construction of the sentence; these words 
must reier to ‘the document authorising 
the reference’ in the first braneh of the 


clause, and that document isa docu- 
ment ajthorising a reference to a 
single arbitrator. So far, therefore, the 


section only deals with cases where 
there is a single arbitrator to be ap- 
pointed, or a single arbitrator actually 
appointec," 

Let us aow 8ee what the language of s. 5 
of the English Arbitration Act ig. 

Section 5 runs as follows: — 

*In any of the following cases:— 
- (a) Whare a submission provides that the 
reference shall be to a single arbitrator, 
and all tha parties do not after differences 
have arisen concurin the appointment of 
an arbitrator: : E 

(b If am appointed arbitrator refuses 
to &ct,or:s incapable of acting or dies, 
and the submission does notshow that it 
was intended that the vacancy should not 
be supplied, and the parties do not supply 
the vacancy: 4 

(c) Where the parties or two arbitra- 
trators are at liberty to appoint an umpire 


. arbitrator refuses to act, or 
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or third arbitrator and do not appcint 
im: 

(d) Where an appointed umpire or third 
is incapable 


of acting or dies, and the submis&on 


does not show that it was intended taat. 


the vacancy should not be supplied end 
the parties or arbitrators do not supply she 
vacanoy: 

‘any party may serve the other parties 
or the arbitrators, as the case may be, 
with a written notice to appoint an 
arbitrator, umpire; or third arbitrator. 

“If the appointment is not made witain 
seven clear days after the service of she 
notice, the Court ora Judge may, on ap- 
plication by the party who gave the not:ce, 
appoint an arbitrator, umpire or third 
arbitrator, who shall have the like powars 
to act in the reference and make an award 
as if he had been appointed by consen.of 


all parties,” - 

It is not necessary | to pursue she 
matter further but it is sufficient to 
observe that the language used inse 5 
and 6of the English Arbitration Acs is 
different from the language used in ss. 12 
and 13 of the English Common Law Fro- 
cedure Act of 1854. As regards “he 
English cases. referred to above, the case 
of In re Smith & Service & Nelson cnd 
Sons (3) was not a case of named arbitra- 
tors atall. In my opinion that case has 
nó application to the facts of the present 
ease. Nor doesthe case of Manchester Saip 
Canal Co, v. Pearson & Son, Ltd., (4) assist 
_ the respondent company at all. The only 
matter for consideration in that case vas 
whether there was refusalis ineapaciy, 
so faras the arbitrator was concernad, 
The case In re Babaldas Khemchand ‘5) 
is not really in point. There the scb- 
mission provided for a reference to three 
arbitrators. Pratt, J., referred to the case of 
Gopalji Kuverji v. Morarji Jeram Naranji 
(D) which was binding on him, aad 
observed that though it had been decigad 
in the Bombay High Court that 8.8 or 
9 did not apply to the case of arefererce 
to three arbitrators, yet if the Court cocld 
not give direct assistance by nominating 
an arbitrator, it could do so indirectly on 
an application under s.19 of the Act əy 
staying a suit filed in defiance of the 
submission. 


Pe S. B. D. 545; 59 L. = & B. 533; 62 L. 
5; 39 W. R. 117; 6 Asp. M. C. 5 
er (ison 2 Q Q. B. 608; 69 j^ J.Q. 5 * 359, 48 W.R. 
689; 8 
(5) 57 Ind. Cas. 997; 45 B. i 22 Bom. L. R. 842, 
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On all these - considerations I am of 
opinion tkat the construction put by Mr. 
Justice Pearson on s. 8 (1) (b) ofthe Act 
eannot be supported and ought not to ke 
followed. 

Iam not prepared to say that in dealing 
with an application under s. 190of the 
Indian Arditration Act the Court is not 
entitled -o take into consideration the 
effect which the other sections of the Act . 
may have on the facts of a particular case 
brought before the Court, I desire to 
reserve th-s point for fuller and further 


consideration. The point, however, is 
immaterial in view of the final 
conclusion on the present ap- 


plication codar 8.19 of the Indian Arbitra- 
tion Act to which I have come and which 
is referred to hereinafter. : 

In my opinion there is no substance 
whatsoever i in the point taken by Mr. Page 


on behal? of the respondent. Company, . 


namely, tkat the respondent Company have 
accepted the repudiation ofthe contract 
in question (which includes the submission 
to arbitraiion) and, therefore, in the events _ 
that have happened the arbitration would 
be infruetuous and that the Oourt should 
not interfere. This point is referred to in 
paragraphs 12 and 13 ofthe plaintfiled by. 
the respondent Oompany. In my opinion 
thefacts stated in those paragraphs do not 
conclude the matter at all and can have no 
bearing on matters which had taken place 
before the 7th of December, 1927, : 
The appallants, however, are in very great . 
difficulty on this application. Itis true 
that Mr.-Jastice Pearson mainly proceeded ' 
on the view taken by him of s. 8 (1) (b) of 
the Act bus on appeal before us the entire 
matter is open and we have been taken by 
learned Ocunsel on both sides through the 
merits of the application itself. No doubt, 
the matteris oneentirely iu the di&cretion 
ofthe Cou-t. The discretion again has to 
be judicial_y exercised in accordance with 
the ordinary rules of law andlam not 
unmindful of what has been laid down by 
eminent Judgesfrom time to time that 
where the parties have agreed to refer a 
dispute ta-arbitration aad one of them 
notwithstanding that agreement commences 
an action to have the dispute determined 
by the Oourt, the prima facie leaning of 
the Court is ‘to stay the action and leave 
the plainti& to {the tribunal to which he has 
agreed. It is unnecessary for me to 
reiterate tae facts in this case once more. 
In my vjəw therecord discloses a state 


_ of things in which in the exercise of my 
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discretion, I do not feel called upon to 
stay the suit commeneed by the respend- 
ent Company. I have carefully considered 
the merits of the present application but 
in view of the order I propose to make, I 
réfrain from going into the matter in detail 
and expressing an opinion on tha merits 
because such a course may beembarrassing 


to the parties when the suit comes on for. 


trial. . 

"The result, therefore, is thatin my judg- 
ment the appeal fails and must be dis- 
missed with costs. 

Buckland, J. —I agree. ^ 


A. : Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORZR 
No. 484 or 1926. 
July 5, 1928, 
Present:—Mr. Justice Mallik and Mr, 
Justice Garlick. 
KANTI CHANDRA GHOSE AND OTHERS 
. —PLAINTIFES—ÀPPBLLANTS 


. versus : 

BROJENORA MOHAN GOSWAMI 
AND OTHERS —DErENDANTS— RESPONDENTS. 
Registration Act (XVI of 1908), ss. 17, 49 (c)—Agree- 
ment to lease—Registratien —Lessee put in possession 
` Document not executed— Lessee's liability for rent— 
Part performance. . 

A agreed to settle a garden with B for a certain 
number of years ata certain rate of selami and rent 
per bigha for making bricks. The document pro- 
vided as follows: ‘You will now clear the jungle and 
erect huts and then the land will be meesured and 
the amount of rent and selami will be fixed. and all 
-the co-sharers will execute a registered lease within 
2 months and you will giveus a kabuliyat.” B 


entered on the land and made bricks for a period: 


of over a year though & registered lease was not 
executed. {na suit for rent and selami bv A against 


Held, (1) that the document was not a present 


demise of land and did not require to be registered 
[p. 631, col. 2.] 


(2) that the doctrine of part performance was 
applicable and that A was entitled to recover rent and 
selami, even though a registered lease had not been 
executed. [ibid.] j 

Appeal against a decree of the Subordi- 
nate Judge, Third Court, Hooghly, dated 
the 18th August, 1925, affirming that of 
the Munsif, First Oourt, Hooghly, dated the 
2ist May, 1923. " : us 

Mr. Nand Gopal Bannerji, for the Appel- 
lants, PME f 


Messrs. Mritunjoy Chattopadhya*and Biraj. 


Mohan Roy, for the Respondents, 
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JUDGMENT. : 

Garlick, J. — Plaintiffs-appellants 
agreed to let a piece of garden land to 
defendant No. 1 (respondent) for a period 
of 9 yea-s for the making of bricks. A 
written egreement was executed but not 
registered. Defendant No. 1 entered on 
the land cleared the jungle and began 
making bricks. After he bad used the 
jand for 15 months,the superior landlord 
of his leeaore sued fora permanent injunc- 
tion to Drevent the use of the land as 
a brickield. He obtained a temporary 
injunction and it was in force for some 
15 montis and then the zemindar came 
to terms with the lessors, and recognised 
their right to use the land as they liked, 
and the temporary injunction was withdrawn. 
The plaiatifis in the meantime had filed 
this suit against defendant No. 1 for rent 
of the land and for selami. They claimed 
rent at tke rate of Rs. 20 a bigha and selami 
at Rs. 100 a bigha for 8 bighas 18 cottas of 
land. Ths defence was that by the.terms 
of the vritten agreement the rent was 
only Re.15a bigha and the area only 4i 
bighas. It was admitted that selami of 
Rs. 100 £ bigha was tobe paid, but it was 
contended that it was not payable until 
the lessors should execute a formal. 
lease, i f 

The written agreement was admitted in 
evidence by the first Court and marked 
Ex. B, sheugh it was not a registered 
documert. The learned Munsif held that 
it was an agreement to grant a lease and 
that the selami agreed on was not payable 
because the lease had not been executed 
and that the rent due had been paid. So 
he dismBeed the suit. The plaintiff appealed 
and conzended that by the doctrine of part 
performance the defendant was liable to 
pay the selami agreed on since he was 
enjoying the land. But -the learned 
Subordinate Judge held that the agreement 
being unregistered was not admissible in 
evidence, that oral evidence of the agreement 
was inadmissible because the contract had 
been reduced to writing, and that there 
was, therefore, no evidence on which to 
found the doctrine of part performance, 
He, therefore, dismissed the appeal. - 

In second appeal to this Court plaintiff 
citee a number of rulings [Hari Nath 
Bandopadhya v.. Promatha Nath Dey (1), 
Satyendra Nath Bose v. Anil Chandra Ghosh 


(2), Upendra Nath v. Umesh Chandra (3), 
(1) 64.1nd. Cas. 747; 25 0 W. N. 550. . 
(2)-5 Ind. Cas. 38; 14 O. W. N, 65 


D) 9 Izd, Oas, 346; 13. O. D j. 25; 15 0. W, N.. 
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Sarat Chandra Ghosh v. Sham Chand Singh 
Roy (4, Ardesir Bejonji Surti v. Syed 
Sirdar Ali Khan (5)| to show tha? an 
agreement whieh, for want of registration 
is inadmissible to prove a lease may be 
admissible to prove an agreement which 
does not affect the land, for examples, an 
agreement to execute a lease on the fulfil- 
ment of certain conditions. Responcents, 
on the other hand, cite Sanjib Chandra 
Sanyal v. Santosh Kumar Lahiri (6) He- 
manta Kumari Debi v. Midnapore Zemiadari 
Co. Ltd. (T), Elahi Bakhsh v. Hukum 
Baksh (8), Champaklatika Mitra v. Nafar 
Chandra (9) to show that an sgreement 
coupled with delivery of present possession 
is, in fact, a lease and cannot be proved 
unless it is registered. 

The question we have to decids is, 
therefore, whether the document merked 
Ex, B. ought under s. 17 of the Registration 
Act to have been registered, and -f so, 
whether it could be admitted under s.49 
(c) of the Registration Act as evicence 
of a transaction not affecting the land. 

The recitals of Ex. B. ‘are briefly these: 
“We agree to settle Mallik garden with 
. you for 9 years at a selami of Re 100 

per bigha and arent of Rs..15 per 5igha 
for the making of bricks, and we have 
received Rs. 20Linadvance. You will now 
clear the jungle and erect hutsand then 
the land will be measured and the amount 
of rent and selami will be fixed ard all 
the co-sharers will execute a registered lease 
within 2 months and you will give us a 
kabuliyat,” : 

The defendant enterəd on the lard in 
pursuance of this agreement, and nos only 
cleared the jungle, bat ala» made tricks 
for over a year without any other ease. 
The document was, therefore, acted upon 
as if it were a lease, excapt that the laud 
was not measured and the rent and =lami 
were not calculated.” 

A Oommissioner appointed by the _ower 
Court found that the area of the land was 
8 bighas 2 cottas, and not 4$ bighas as 
stated by the defendant, nor 8 bighas 18 
cottas as stated: by the plaintiffs, E 

(4) 14 Ind. Cas. 701; 39 O. 663; 16, C. L. J. 7, 

(5) 4 Ind. Cas. 804; 33 B. 610; 10 Bom: L: R. 1146. 

(6) 69 Ind. Oas. 877; 26 O. W. N. 329; 49 G. 507; 
A. I. R. 1922, Cal. 436. 

(T) 53 Ind. Cas. 534; 47 O. 485; 37 M. L. J. £25; 17 
A. L.J. 1117; 24 G: W.N 177; (1920) M. W. N. 66; 
27 M. L. T. 42; 11L W. 301; 46 I. A. 210; 310. L. 


J. 298; 22 Bom. L. R. 433 (P. O.). 
(8) 20 Ind, Cas. 907; 19 O.L J. 464, 18 O. W. N 


404. 4 3 
ad) 8 Ind, Cas. 44: 15 O. W. N. 536; 13 O. LJ; 
00. : 


KANTI OHANBRA GHOSE V. BROJENDRA MOHAN GOSWAMI, 


631 


It is clear that the document was an 
agreement to granta lease within 2 months 
after ca.culation of the area of the land. 
And it gave the lessee permission to 
take pcssession, not for the immediate 
purpose of making bricks, but for clearing 
the juncle in order that the land might be 
measured. 

We are, therefore, of opinion that the 
documert was not a present demise of the 


land and did not require to be registered, 


and was rightly admitted in evidence by 
the Cou-t of first instance. And when the 
first Court had used it as a defence exhibit 
and had dismissed the suit because of the 
terms of thedocument, it was inequitable 
to refuse to allow the plaintiff to refer to it 
io the Court of Appeal. 

The next question is whether the defend- 
ant, having made use of the land by virtue 
of the agreement, is bound by the doctrine 
of part performance to pay the selami 
and rent agreed on, He pleads that the 
plaintiffs have not performed their part of 
the agreement since they have not executed 
a registered patta. — . 

Though the plaintifis have not fully 
performed their part of the contrast, yet 
the defendant for 15 months enjoyed the 


` full use .of the land and made bricks 


from it. It ‘was not the plaintiffs who 
stopped. his work. It was the superior 
landlerd who obtained the, temporary 
injunction. And as the superior landlord 
has sinse acknowledged that he had no 
right tc -interfere with the use of the 
land, the defendants’ remedy for the 
interruption is against him. We understand ` 
that siree the withdrawal of the injunction 
the defendant has been using the land 
as before. The defendant is, therefore, 
enjoying to the full the profits of the land . 
without paying any rent or selami except 
Bs. 200 or so paidat the beginning of the 
lease. There has certainly been part ` 
performance of this contract, and it is a 
contract fit to bə specifically enforced, 
A. suit for specific performanca was not 
time-barred at the time when this suit was 
iostituted. 
^ We have not been given any reason why 
the land was not measured, by the parties 
and why a registered lease was not executed, 
We take it that both parties were equally 
to blame forthese omissions. f 
The lower Appellate Oourt has found 
that the area leased to tho defendant is 
8 bighas 2 cottas,and that tie anoint pad 
ee p-aintifis by the defendant was 231 in 
all ^? : - 
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We allow the appsal and grant the 
plaintiffs a decree fer rentat Re. 15a bigha 
and selami at Rs. 100.a bigha for 8 bighas 2 
cottas of land minus Rs. 231 already paid. But 
the decretal amount will not be payabls until 
the plaintiffs have tendered to the defendant 
a duly registered lease in terms of the agree- 
ment Ex. B. ME. 

. The plaintiffs-appellants will get half 
costs in all Oourts because they wrongly 
claimed rent at Rs.. 20 a bigha and com- 
pensation for cutting down trees. 

' Mallik, J,—I agree. f 

AS Appeal allowed, 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 669 or 1928. 
December 19, 1928. 
Present:—Sir George Olaus Rankin, K7., 
Ohief Justice, and Mr. Justice Buckland. 
JABBAR ALI AND ANOTBER—AOOCERD— 
APPELLANTS 


versus ` 
EMPEROR—Oppositr PARTY, 
Criminal Procedure Code (Act V of 1898), s, 476— 
Penal Code (Act XLV of 1860), s. 471—Filing false 
document in Court—Plaint returned—Document not 
used in evidence—Offence—User'—Judicial pro- 


ceeding —Punishment— Complaint—Failure to appeal - 


from order making complaint—Objection to validity of 
complaint at trial, competency of. 

It isnot open toa person who has not exercised 
his right to appeal from an order making a com- 
plaint against him under s. 476, Criminal Procedure 
Code, to contend before the Magistrate or Sessions 
Judge before whom he is placed for trial, that the 
plaint is net a good complaint or that it is: not 
made by a proper officer. 

If a person puts forward a document as supporting 
a claim in any matter, whether that document is 
acted upon by the Court or used in evidence is 
immaterial for the purpose of constituting use of the 


document by the party within the meaning of s. 47], ` 


Penal Oode. . 

Emperor v. Bansi Sheikh (2), followed, 

Ambika Prasad Singh v. Emperor (1), not followed. 

The offence of producing forged documents in 
Oourts for being used as evidence should be severely 
.dealt with. 

Where a witness produced aforged document in a 
Oourt for the purposes of a trial in advancs of 
the trial, and the Court before whieh the suit was 
filed returned the suit to another Court and the 
document was not used in the trialat all: 

Held, that there was a sufficient ‘use’ ofthe 
document in a ‘judicial proceeding and the 
witness was guilty of an offence under s, 471, Penal 
Code. 

Messrs. Jahnabi Chandra Das Gupta and 
Jogesh Chandra Saha, for the Appellants: 

. Mr. D. N. Bhattacharjee, for the Crown: 

_ JUDGMENT. - 

Rankin, C. J.—In this case the two 
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appellants have been convicted unani- 
mously by a Jury, appellant No. 1 having 
been convieted under s, 471, Indian Penal 
Code, thas is, of an offence of dis- 
honestly end fraudulently using a docu- 
ment which he knows to be a forged 
document. Appellant No. 2 has. been con- 
victed of abetment of that offence. The 
first has been sentenced to four years’ 
rigorous imprisonment and the second to 
2$ years. It appears that there was a 
taird accused whohad been aéquitted and 
that arent3uit had. been brought against 
accused Nc. 2 and this accused No. 3 in the 
Oourt of thé second Munsif at Comilla. 
Accused No. I by some procedure which I 
am not fsmiliar with, was a witness in 
that case and in advance of that trial he . 
filed a katuliat which has been found to 
be a forged document. It is a document 
which purports to show that the defend- 
ant did not hold under the plaintiff but 
under somebody else. The plaint was 
returned for presentation before another 
Munsif as it was a Small Cause Court 
case and, therefore it was sent to the 7th 
Munsif who tried the suit and dismissed 


| „it, Atthetrial the kabuliat was not used - 


in évidence. Some time later on the ap- 
plieation cf the unsuccessful plaintiff the 
second Mumsif before whom the document 
had been dled made a complaint under 
8. 476 agsinst these two appellants and 
the third accused who has been acquit- 
ted: ` 

In this eppeal various points have been 
taken by way of objection to the convic- 
iion. Firstof all, it is said that although 
there is en appeal against every order 
made under s. 476 which results in a com- 
plaint it is open to the person complained 
against not to exercise his right of appeal 
at all and to argue before a Magistrate or 
a Sessions Judge whether the complaint. 
is & good. complaint or made by a proper 
officer or £> forth. In my opinion this con- 
tention cannot be too formally, rejected. 
What the Criminal Procedure Code re- 
quires is that certain proceedings shall 
not be instituted unless there is a com- 
plaint. Whether thereis a complaint or 
there is no complaintin my judgment is a 
question which can only be agitated in the 
manner provided. 

The second question is whether this . 
document as it was not given in evidence 


. ean be saic to have been used by appellant 


No, latal.. It is said that it was filed as 
a documert in the list of documents filed - 
by this accused, Reliance has been placed 
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on the case of Ambika Prasad Singh 7. 
Emperor (1). We find, however, another 
case in Emperor v. Bansi Sheikh (2) in 
. which that case has been ‘disapproved of 
as regards certain particulars, It is pointed 
out there that if a person puts forward 


a document as supporting his claim in ary- 


matter, whether that document.is acted 
upon by the Court or used in evidence is 
immaterial for the purpose of constitutirg 
use of the document by the party with n 
the meaning of s. 471, Indian Penal Coce. 
In this case the matter rests wholly on ths 
< that from some interest in or, desire io 
assist the defence the accused filed a doca- 
ment for the purposes of the suit in ad- 
vance of a trial. That in my judgment 
is using a document. The wider the ce- 
finition of the word “use”, the better as tae 
use has to be fraudulent. ; 

The next question is whether it was 
open to the appellant to contend that as 
the Second Munsif had only the power of 
returning the plaint to: the plaintiff for 
its presentation before the 7th Muneif, 
the proceeding before him was not a judi- 
cial proceeding. There are two answers; 
one is that it was a judicial proceedirg, 
and the second is that it does not mat er 
"whether this was a judicial proceeding or 
not at the present stage of the case. 

' On the question of sentence no dovbt 
it is true that people are very íree in 
executing or putting forward forged 
kabuliats and it may be that appellant Ilo. 
l was somewhat astounded when he cis- 


:eovered that he was sentenced to 4. yeere’ 


rigorous imprisonment. In my judgment 
4 years’ rigorous imprisonment imposed 
on this appellant is not at all heavy con- 
sidering the nature of his offence. 

So, too, appellant No. 2 may have been 
astonished ‘to find a sentence of 2} years 
„rigorous imprisonment imposed upon 
him. because he told somebody to file she 
document. However, these sases should be 
severely dealt with so that it may be 
a lesson to other persons who try to ile 
documents ofthat character and, in my 
judgment, the sentence imposed on this 
appellant is not at all severe. This appeal 
is dismissed. The appellants’ who are 
on bail must surrender to their bail 


and serve the remaining portions of iLeir: 


gentences. 
Buckland, J.—I agree. 
A. Appeal dismissed. 


e 35 0. 820; 8 Or. L. J. 398. . 
- (2) 83 Ind, Cas. 504; 51 C. 469; A. I, R. 19 4 Cal, 
718; 29 Or, L, J, 24, - | ; 
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CALCUTTA HIGH COURT. 
Ciu Suit No. 118lor 1925. 
November 21, 1927. 
Present :—Mr, Justice Pearson, 
Haji &AMJAN ALI—PLAINTIFF 
| versus 
Hafiz ABDUL GAFFUR AND OTRERB— 
N DEFENDANTS. 

Calcutta High Court Original Side: Rules—Civil 
Procedure Cece (Act V of 1908), O:IX, r. 18—Limita- 
tion Act (LX 2 1908), Sch. I, Art. 164—Ex parte decree 
by Hign Coun: on Original Side—Negligence of attor- 
ney—Applicction for setting aside after 80 days— 
Setting aside cf ex parte decree, . 

The provis-ens of O. IX, r. 13, Civil Procedure Code, 
do not apply to proceedings on the Original Side of 
the Osleutte High Court though in practice the 
principles of that provision of law have been followed 
on general principles of justice. Therefore, there is 
nothing to dadar the High Court from setting aside 
an ex parte Tecree even if the ex parte decree is due 
to negligence on the part of the defendant's Attorney 
and the appl:cation for its setting aside is made after 
the expiry ci 30 days from the date of- the decree. 


JUDGMENT.—In this matter I passed 
an order on 8th November, that the ex 
parte dec-3e of 2nd May should be set 
aside. Tks order has not yet been Com- 
pleted, and I have been asked to re-consider 
it on further argument. It is argued that 
Art. 164, Limitation Act, concludes the 
matter, fcr that Article provides a limita- 
tion periad of 30 days for an application 
by a deferdant to set aside a decree passed 
ex parte, the time from which the period 
begirs tozun being either the date of the 
decree or, where summons has not been 
duly served, the time when the applicant 
has knowisdge of the decree. It is said 
thatin tks circumstances of this case the 
period of limitation should commence from 
the date of the decree; that there is no 
quession in the present case as regards the 
due service of the writ of summons, and it 
is only in the latter case that the period 
of limitation commences to run from the 
time -when the applicant has knowledge of 
the cecre= 

But, om the other hand,it is contended - 
that Art. 164 does notapplyin this case, 
becanse i; would only apply to cases of 
applieaticas under the Civil. Procedure 
Vode. It is then contended that this is 
not an application under O. IX, r. 13, Civil 
Proesdur2 Code, and in support of that con- 
tention tha cage of S. N. Banerjee v. Huseyn 
Shakied Suhrawardy (1) is referred to. The 
applicantargues that that case is no authori- 
ty in the present circumstances, for there the 
question was as to the defendants’ rights 

(1) 106 Ind. Oas. 91; 32 0.W. N. 10; L L. T. 40 
Qal. 65; 55 2. 473; A. I. R, 1928-Oal, 172, — 
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where no appearance had yet been ertered, 
according to the procedure prevailing on 
the Original Side: whereas in the present 
case appearance had been entered, end all 
preliminary steps taken to make the suit 
ripe: for hearing. The argument, sherefore, 
is that that case only shows that O. IX, r. 
13, is not exhaustive : there may be cases 
to which O. IX, r. 13, does not apply, and 
it does not cover such circumstances where 
that procedure is inapplicable. I have 
read the judgment of Rankin, O. J., in that 
ease with attention, and although itis, of 
course, correct to say that that judgment is 
to be taken relative to the facts ir that 
case, it appears to me that the reasoning 


is applicable also to the present eircum- , 


stances. In the present case thefailure to 
appear was a matter concerned with the 
procedure peculiar to the Original Side of 
this Court-under its rules, in which the 
applicant’s attorney was possibly negligent 
or not as diligent as he might have been, 
with the resultthat the decree was made 
ex parte. I will only refer to the passage 
from the judgment of the Chief Justice 
which I gonsider makes the reasoning there 


applicable also to the present case. He 
says: 
"T am unable to hold that the exact words 


of r. 13, O. IX, are to beapplied cn the 
-footing that they are directly applicable 
under the rules of the Original Side and 
that they are exhaustive. It has bean the 
general practice on the Original Side to 
follow the analogy of r. 13, O..IX, on 
general principles of justice. As a rule, 
the case will not be restored unless there 
be sufficient cause for the party not being 
ready to go on with the case when tha case 
came before the Court. But on th» Origin- 
al Side at allevents,the terms of r. 13 
do not prevent the Court where there is an 
element of negligence from restoring the 
guit upon proper terms." 

The present circumstances are such as 
to enable the Court to act upon its dis- 
cretion apart from the specific provision 
of Art. 164, Limitation Act. It is here no 
„question of using inherent jurisdiction to 
override a statutory provision: it is not 
statutory provision specifically applicable 
to the circumstances of this case. 

"Twill jusbadd one word. In my pre- 
vious judgment I attributed a certain. care- 
lessness to the Court Office. This is so far 
to be minimised by the fact (sinca ascer- 
tained) that the error in the suit number as 
appearing inthe list wasdue at “any raté 
primarily to the fact that the requigition 
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to place the suit in the prospective list, 
signed by the plaintiff's Attorney itgelf was 
headed by that error in the suit number. 
The result is. that the order already 
made willstand including the order for 
costs. The costs of the present application 


will be costs in the cause. 
R. L, Order accordingly. 





CALCUTTA HIGH COURT. 
Oxvit AppaaL No. 410 oF 1927. 
July 19, 1928. 
Presert :—Mr: Justice B. B. Ghose and 
Mr. Justice Bose. 
Hayez UZIR ALI—Dzoazn- HOLDER 
—APPELLANT 
versus 
NASiMANNHRSSA BIBI AND oTHERS— 
— RESPONDENTS. 

Civil Erocedure Code (Act V of 1908), s. 47, ap- 
plication ef—Application, to set aside sale—Auction- 
purchaser. interested in sale—Application of section— 
Property 37 decree-holder himself sold by mistake— 
Remedy by separate suit, legality of—Limitation Act 
(IX of 19C8),Sch.I, Arts. 166, 181—Application under s, 
47, Civil Procedure Code, limitation for—Contract Act 
(LX of 2872), s. 72—Sales through Court—Mistake, 
relief on ground of. EE 

An application under s. 47, Civil Procedure 
Code, falis within Art. 181, Limitation Act, and not 
under Ar-. 166 although in the result the applicant 
asks for satting aside the sale. [p. 635, col. 2.] á 

Where € question has arisen as to execution, dis- 
charge or satisfaction of a decree between the parties 
to the sum in which the decree was passed, the fact 
that the purchaser who is not a party to the suit is 
interested in the result is no bar to the applicationof : 
s. 47, Civil Procedure Code, [ibid.] ~ 

Prosunro Kumar Sanyal v. Kali Das Sanyal (1) 
and Ganapathy Mudaliar v. Krishnamachariar (2), 
followed. A 

Where the question relates to the matter of execu- 
tion of a decres and ifitisalleged that by mistake 
the prope-ty which was sought to be sold was not 
sold but some other property belonging to the decree- 
holder himself was put up for sale, the matter should 
be decided in the execution proceedings and not by 
a Separate suit. [p. 636, col. 1.) 

Raja Taakur Barmah v. Jiban Ram Marwari (3), 
followed. . : 

Ramabhadra Naidu v. Kadiriyasami Naicker (4), 


referred to. 
Relief cn the ground of mistake under s. 72, Oon- 


tract Act, can be given even in case of sales through 
the intervention of the Court. [p. 630, col. 2.] 

Appeel from an appellate order of the 
Second Additional District Judge, 24- 
Parganas, dated the 7th July, 1927. 

Messre. Sarat Chandra Roy Chowdhury 
and Nasm Ali, for the Appellants, 

Mesere. Sarat Chandra Basik, Kali Kin- 
kar Chakravarty and Abdul Ali, for the Re- 
spondents. : f AEn 
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“Mr. Biraj Mohan Majumdar, for the 
Deputy Registrar. : 
JUDGMENT. 

. B, B, Ghose, J.—This is an appeal 
by the decree-holder against the order of 
the Additional District Judge of 24-Par- 
ganas, affirming an order by the Munsif 
refusing the application of the decree- 
holder for setting asidea sale. The short 
history of the case is that the decree- 
holder brought a suit against the judgment- 
debtors in order to establish his niskar 
right to7i bighas of land in which the 
judgment-debtors were alleged to have. a 
tenancy right. That suit declaring the 
lakheraj right of the decree-holder was 
decreed as against the judgment-debtor. 
A certain sum of money was allowed to 
the decree-holder for costs. In, execution 
of the decree for costs the decree holder 
purported to sell the interest of the judg- 
ment-debtors in the property in question, 
that is tc say, the tenancy -under the decree- 
holder's lakheraj interest. In the schedule 
annexed to the. execution petition the 
property was described as the darbuss 
hakuk of the judgment-dabtors under the 
petty niskar No. 488. The learned Munsif 


found that it was obvious that the words : 


“tenancy right of the judgment-debtors 
in petty niskar No..488 " were omitted.and 
there was no doubt that the omission was ac- 
cidental. The learned Munsif was of opiu- 
ion, and there is no reason why that opia- 
ion should not be held to be absolutely 
right, that it was absurd to suppose that 
the decrea-holder wanted to attach and put 
up, to sale his own niskar property. The 
auction-purchaser took the attitude in the 
. trial Court. that he had purchased the 
niskar interest of the judgment debtors, 
and in the view. that the judgmeat-debtors 
had no niskar interest the Munsif held that 
the decree-holder has suffered no loss and, 
therefore, his application should not ba 
granted. It seems that if in his .opinion 
the decree-holder was liable to suffer loss 
he would have interfered under the provi- 
‘sions of s. 151, Civil Procedure Code. 
From his order diemissing the application 
the decree-holder appealed to the District 
Judge. On appeal the learned Judge was 
not satisfied with the reasons given for the 
alleged mistake having occurred. He held 
that the petition was verified by the de- 
cree-holder himself and he should be bound 
by it. The investigation into title did not 
come within the scope of the appeal before 
him, The learned Judge also held that 
the application which purported to have 
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been mare under 8. 47, Civil Procedure 
Code, was barred under Art. 166, Limitation 
Act. In that view he dismissed the applica- 
tion. T i 

With zagard to the question of limitation 
it is suffzient for me to observe that an 
applieaticzn under s, 47, Oivil Procedure 
Oode; falla within Art, 181, Limitation Aet, 
and not uader Art, 166 of the Act, although 


-in the result the applicant asked for setting 


aside the sale. 

From the judgment of the learned Judge 
the decrée-holder has preferred this appeal: 
A prelicinary objection has been taken by 
the.respzndents that there is no second 
appeal. The appellant contends that the 
application falls within s. 47, Civil Proce- 
dure Code, and so the order has the effect 
of a decree and there is a second appeal. 
It is cor;ended on behalf of the respond- 
ents that the auction-purchaser in this case 
being &third party s. 47 has no applica- 
tion. Tais matter has been settled by the 
Privy Council in the case of Prasanna 
Kumar Sanyal v. Kali Das Sanyal (1), that 
where a zuestion has arisen as to execution, 
discharge or satisfaction of a decree be- 


tween tha parties to the suit in which the. ` 


decree was passed the fact that the pur- 
chaser whois no party to the suitis in- 
terested in the result has never been held 
a bar tothe application of the section. 
This position has been re-affirmed by their 
Lordships in the case of Ganapathy Muda- 
liar v. Erishnamachariar (2) where their 
Lordships referred to the case of Prasanna 
Kumar Sanyal v. Kalt Das Sanyal (1). 
Section 47, therefore, applies even if a 
third party is the auction-purchaser where 
the application falls within the provisions 
of that eection. 

It is next contended on behalf of the auc- 
tion- purchaser-respondent that the applica- 
tion is not one falling under s. 47 of the 
Code, 3 do not think that there is any 
Substane» in that contention. If the sale 
is set aside it would be a matter relating 
to the execution of the decree and the 


_decree-Enlder would have to begin afresh 


if he desires to execute the decree. If it 
is not ses aside then the decree will have 
to be satisfied. Itis, in my opinion, an 
application relating to the execution, dis- 
charga cr satisfaction of the decree and no 


a) 19 Œ 683; 19 L A. 166; 6 Sar. P. C. J. 209 
O 


` (2\ 44 Itd.. Cas. 855; 41 M: 403; 45 I.. A. 51; 23 M. 
L. T. 198; 27 Q. L. J. 367; 34 M. L, J. 463; 4 P. E. 
W. 318; (1318) .M. -W. N. 310; 22 0. W. N. 553; 16 A. 
L. J. 353; 20 Bom. L. R. 580; 8 L. W, 427 (P. 0). 
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matter like this falls within the provisions 
ofthis section. . 

It has further been argued on behalf of 
the auction- purchaser respondent that if the 
decree-holder desires to set aside the sale 
on the-ground of mistake he ought to bring 
a suit forit and not proceed by way of ap- 
plication. In.my opinion where the ques- 
tion relates to the matter of execution of 
a decree and if it is alleged that by mistake 
the property which was sought to be sold 
was not sold-but some other property be- 
longing to the deeree-holder himself was 
put up for sale that matter should be decided 
in the suit itself and in the execution pro- 
ceedings and not by a separate suit. As 
authority for this proposition thé obser- 
vation oftheir Lordships of the Judieial 
Committee in the case of Raja Thakur 
Barmha v.Jiban Ram Marwari (3) may 
be cited. Their Lordships say: 

“If by mistake a wrong property was at- 
tached and an order made to seli it, the 
only course open to the decree-holders on 

‘the discovery of the mistake’ was to com- 
.mence the proceedings over again: . 

See also Ramabhadra Naidu y. Kadiriya- 
. sami Naicker (4) 

The whole question, therefore, is whether 
there was a mistake and, secondly, whether 
the decree-holder is entitled to the relief 
sought for, that is, to set aside the sale on 
the ground of such mistake. The learned 
Advocateéfforjthe auction-purchaser-respond- 

'entíargued that the District Judge on 
appeal seemed to find that there was no 
mistake but the learned Judge did not 
say so. His opinion is stated inthis way. 
“Tam not satisfied with the reasons for the 
alleged mistake having occurred.” What 
' the learned Judge meant by that expres- 
sion it is, difficult to understand. What 
the decrée-holder alleged was that he told 
the Pleader what property was to` be sold 
and that was taken down by his clerk as 
: it appears in Bengali. The decres-holder 
certainly could not have intended to séll 
his own property as the learned Munsif 
pertinently observes, The evidence has 
been read over to us and there is no reason 
to suppose that the decree-holder inten- 
tionally wanted to put up to sale what 
might very well be- construed bis own 


(3) 21 Ind. Cas, 936; 41 I A. 38; 4140. 590; 18 C. W. 
N.313; 15 M. L. T. 137; 12 A. L. J. 180; 19 O.L. J. 
. 161:26 M. L. J. 89; 16 Bom L. R. 186; (1914) M. W. N. 
118 5 Gj- Se 

(4) 63 Ind. Cas. 708; 44 M. 483; 48 I. A. 155; (1921) 
M. W. N..374; 14 L. W.125; 3 U. P. L. R.(P. Ò.) 83; 


-30 M. L; T. 34; 24 Bom, L. R. 692; A. I. R.4922 P. o. 
wA LAH ik 


82 (P. QJ. 1 = 
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lakheraj property. "There is no doubt i^. 
my opinion that the description of th? 
property soughtto be sold was given by 
mistake in the application. Itis not neces- 
sary to pursue the question whether the 
mistake was of the decree-holder or of 
the Pleader's clerk who wrote out the peti- 
tion for execution. It is necessary here 
to mention that apparently the decree- 
holder was unacquainted with the Bengali 
script es he signed his name in Urdu, 
But, howaver that may be, as I have already 
stated taerecannot be any doubt -what- 
soever that the decree-holder did not want 
to put up his own property to sale. 

That baing so the next thing is to enquire 
whether the Court can give any relief. 

It cannot be disputed that mistake is a 
good ground for relief in. cases of sale 
inter vives and I do not see any principle 
why if mistake is proved relief cannot be 
given inthe case of asale held through 
the intervention of the Court. There are 
instances where sales have been set aside 
on the ground of mistake. . One of these 
cases I Aave already cited, the case of 
Raja Thckur Barmha v. Jiban Ram Mar- 
wari (3). ln my opinion, therefore, the - 
Court should give relief to the decree- 
holder on the ground of mistake. ; 

It has, however, been argued on behalf of 
the auction-purchaser that the learned 
Munsif was right in holding that no 
harm hag been done to the decree-holder 
by reasor of the alleged mistake. I put 
distinctly to the learned Advocate of the 
&uetion-rurehaser whether he; would be 
satisfied with the declaration that he has 
purchased the right, title and interest of the 
judgmen:-debtors whatever it is. The . 
learned Advocate could not take upon him- 
self to make'any admission on behalf of his 
client. That shows that the auction-pur- 
chaser means trouble, that is, he wants to 
dispute the right of the decree-holder to 
the niskcr title in the property as also his 
right to recover any rent on account of the 
tenancy which hereally intended to sell. 
That be-ng so the view of the learned 
Munsif taat there has been no injury done 
to the desree-holder by reason of the mis- 
take canrot be supported. 

In my judgment the proper order in 
this case should be to set aside 
the sale and to allow the auction-purchaser 
the refund of the entire purchase money 


~ with interest from the date of the deposit 


upto thiedate at the rate of six per cent. 
per annum. The appeal is, therefore, decreed 
the orders of both the Courts below set 
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aside and the sale held in execution of -he 
decree of the decree-holder is set aside. 
The decree-holder will be entitled if he so 
desires to proceed with the execution of ihe 
decree according to law. The interest de- 
creed to the auction-purchaser will be pay- 
able by the decree-holder. 

Having regard to the attitude of the auc- 
tion-purchaser-respondent throughout he 
must be made liable for the costs of tisse 
proceedings. If he had.acted in a straight- 
forward manner the proper order which I 
should have thought was to make the decree- 
holder liable for all costs. But in she 
present circumstances the aucti on-purcEas- 
er must be liable for costs especially as 
one of the auction-purchasers is the clark 
ofthe very Pleader on account of whose 
mistake this unfortunate circumstance as 
taken place. 

The appellant is entitled to his costs in 
all Courts, We assess the hearing-fee at 
three gold mohurs. 

-~ The application is allowed without ccsts 
and the persons will be 
respondents to the appeal ag prayed, 

Bose, J.—I agree. 

R. L, Application allowec. 


CALCUTTA HIGH COURT. 
O1vit APPEAL No. 127 oF 1928, 
December 14, 192s, 
resent :—HMr. Justice Mitter, 

BIR BIKRAM KISHORE—Pr41INTIFF 
—ÁPPELLANT 
versus 
RAJJAH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 80, 10:— 
Civil Procedure Code (Act V of 1908), s. 11, Exp. TV 
—Proceedings under s. 104—Omission to plead mon- 
liability to enhancement—Enhancement—Subsequ=nt 
sut for enhancement on ground of rise in price of 
food erops—Defence that there is no holding—Lea 
judicata.  . : 

Where land held by a raiyat consists of entire 
parcels of agricultural land amd an undivided shcre 
of a parcel of homestead land it is ‘not a holdhg 
anda suit for enhancement of rent under s. 30 of the 
Bengal Tenancy Act would not lie. 

Binayak Das v. Saminuddi (1), followed. 

A decision for enhancement of rent in a proceeding 
under s. 10L0f the Bengal Tenancy Aot, in which 
the question whether the tenancy isa holding aad 
whether the rent could be enhanced is not raissd 
and decided, will not operate as a bar to the tral 
and determination of the said question in a subte- 
quent-proceeding for enhancement of rent on tae 
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added as partes. 
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ground of rise in the price of staple food crops 
after the in=titution of the proceedings under s. 104, 


lad Ifondul v. Baroda Sundari Dasi (9), 
relied on. . | 

Appeal froma decree ofthe First Sub- 
Judge, TLipperah, dated the 30th June, 
1927. ` 

Messrs.: ogesh Chandra Ray, Ramesh Chan- 
dra Sen, Etrendra Chandra Das and Santimoy 
Mazumdar, for the Appellant. . 

JUDGMENT,—The Maharajah of 
Tipperah brought the suit in which this 
appeal arises for recovery of arrears of 
rent from the defendants for the years 
1332—35 T. E, claiming rents at the rate 
of Rs. 8-3. He also prayed for enhanze- 
ment of rent on the ground of the rise 
in the price of staple food crops under 
the provisions of s. 30 (b), Bengal Tenancy 
Act. . 

One of the defences to the claim for 
enhancement was that as the lands of the 
tenancy eonsisted of undivided share the 
defendants could not be regarded as ten- 
ants of e holding within the meaning of 
s. 30-B, Bengal Tenancy Act, and as such 
the rent could not be enhanced under the 
provisions thereof: f 

The Mrnsif decreed the claim for arrears 
of rent kut dismiesed the claim for en- 
hancemer: on the ground that one of the 
lands corrprising the jama is held in un- 
divided chare by defendants and their 
co-sharere. The plaintiff contended that 
it was not open to the defendants to raise 
the contention that the jama was not a 
holding bz reason ofa previous decision 
in a proceeding under s. 104, Bengal Ten- 
ancy Act, as it stood before its amend- 
ment in =e year 1898. This contention 
of the rlaintiff was negatived .by the 
Munsif. : 

"On appeal the Subordinate Judge has 
affirmed the decision of the Munsif and 
hae dismissed the claim for enhancement. 

In this second appeal by the Maharaja 
it is argued that as the arable lands of > 
the tenancy were not held in undivided 
shares the tenancy must be regarded asa 
holding ard itis quite immaterial if the 


- homestead land of the tenancy is held in 


undivided shares. I do not think that it 
is possible to disregard the fact that a 
portion of thee tenancy includes an un- 
divided freetional share in a parcel of land 
and, therefore, it could not be regarded 
asa holding, within the meaning of s, 3, cl. 
9, Bengal Tenancy Act. Section 30-B autho- 
rizes the lémdlord of a holding to enhance 
rent. / s 
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- The’ present case is governed by: the 
decision in the ease of Binayak Das v. 


Saminud4i (1), where it. was ssid that: 
where the land was held by a raiyat con-. 


sisting of ‘entire parcels of agricultural 
land and an undivided share of a parcel 
of homestead land it was not a holding 
and a suit for enhancement ‘of rent under 
s. 30 of the Act, did not lie in respect 
of such undivided share. It was next 
argued thatthe Courts below hava clearly 
erred in law in not holding that the pre- 
vious decision undere. 104, Bengal Ten- 
ancy Act, operated as res judicata and 
barred the contention of the defendants 
that their jama wasnot a holding. By 
the previous decision it is true, enhance- 
mentunder s. 30 (b) was allowed and fair and 
equitable rent was assessed after keeping 
in view the principles laid down in s. 30 (b) 
of the Act, Section 104 of the old Ohap. X, 
ran as follows: 

"In any case under s, 104, sub-s. 2, cl. (d) 
(1) the officer shall settle a fair and 
equitable rent in respect of the land held 
by the tenant. In settling renta under 


this section the officer shall presume until 


the contrary is proved that the existing 
rent is fair and equitable and shall have 
regard to the rules laid down in this Act 
for guidance of the Civil Oouri in in- 
creasing or reducing rents as the case 
may be." j 

The effect of the provisions of s. 104 
ands. 107 of the Act isto give the deci- 


sion of the Settlement Officer the force of. 


a decree and the matters determined by 
that decision could only be re-opsned on 
an appeal to the Special Judge. When 
that decision becomes final, question de- 
cided in that suit could not be re-opened: 
see Durga Churn Lal v. Hateen Mandal 
(2). The question as to whether rent 
could be enhanced under s. 30-B because 
the jama is not holding was not heard 
and finally decided in that suit, and even 
-if the question might and ought to have 
been made a defence in the former pro- 
ceeding the matter is not res judicata as 
the subject-matter of the 8. 104 proceeding 
is not the same as that of the present 
suit. The present suit is for enhance- 
ment of rent on the ground of rise of 
staple food crops long aftpr the insti- 
tution of the 104 proceeding «nd the 
ground on which the present suit is based 
is different from the ground of the pro- 
ceeding under s. 104 as the 104 pro- 


(1) 59 Ind. Cas. 209; 24 O. W. N.1022. ° 
(2) 29 C. 252; 6 C. W.N. 238, i 
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ceeding was based on the rise of price 
of the s:aple food crops for a period 
prior -to 1898. In this connexion the 
following observations of Banerjee, J., 
in the ease of Kailash Mondal v. Baroda 
Sundar Dasi (8), are instructive : 

“It is only where the subject-matter of - 
the two suits is the same that the matter 
ean be raid to have been heard and finally 
decided within the meaning of s. 13 of 
the Code, even though the .matter was 
never raised in issue; but it is very 
difficult to hold that à matter which was 
never raised in issue, actually in the for- 
mer suit and which is raised in defence 
in a. subsequent suit in which the subject- - 
matter is different from that of the former 
guit, shall nevertheless, by virtue of Expl. 2 
8.13, be Ceemed to have been not only matter 
directly and substantially in issue, but 
matter which has been heard and finally 
decided." 

Although these observations of Mr. 
Justice Banerji have been commented on 
by their Lordships of the Judicial Qom- 
mittee o7 the Privy Council in the case of 
Fateh Singh v. Jagannath Baksh Singh (4) 
their Lordships point out that in the actual 
decision there is no conflict with establish- 
ed authorities. 

For ths reasons given above I think the 
lower Courts have held rightly that the 
defendants are not barred from raising 
their defence to the claim for enhancement 
on the g-ound of constructive res judicata, 
The appeal fails and must be dismissed 
but without costs as the respondents have 
not appeared. . . 
A. Appeal dismissed. . 

(3) 24 O. 711; 1 O. W. N. 565. 
. (4) 91 Ind. Oas. 280; 47 A. 158; A. I: R. 1925 P. C. 
55; 482 M. L. J. 64; 2 O. W. N. 25; 12 O. L. J. 117; L. 
R. 6 A. (P. O.) 50; 27 0. O. 334; 27 Bom. L. R. 725; 29 
© a 749; 23 A.L. J. 139; 22 L. W. 58; 52 I. A. 100 


. CALCUTTA HIGH COURT. 
OximinaL Revision No. 894 or 1928.. . 
December 10, 1928. : 
Present:—Mr.Justiee Mukerjee ~ 
and Mr. Justiee Graham. i 
MOHIM. CHANDRA NATH BHOW MIOK. 
—ACcOUSERD—PTITIONER: 
versus | : 
EMPEROR—Opposirs Party. 
Criminal Procedure Code (Act V. of. 1898), ss. 193, 
40? (2), 478-B, 587—Complaint by Appellate Court— 
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Second appeal, competency of—Joint -Magistrates, 
jurisdiction of, to make complaint or appeal— Absence 
of valid complaint—Trial, legality of. ie 

Anorder byan Appellate Court making a com- 
plaint under s.476-B, Criminal Procedure Code, is 
not appealable. 

Ahamadar Rahman v. Dwip Chand Chowdhury (1), 
relied on. 

AJoint Magistrate, empowered under s. 407 (2),- 
Oriminal Procedure Code,to hear appeals from Sub- 
Divisional Magistrates, is not a Gourt to which 
appeals ordinarily lie from such Magistrate within 
the meaning of s. 195 (3), Criminal Procedure Code, 
and has no power, to make a complaint under 
8.476-B ofthe Code, on an appeal from an order of 
a Sub-Divisiona] Magistrate refusing to make a com- 
plaint. 

Sadhu Lall v. Ram Churn Pasi (2), followed. 

The omission of tha word ‘only’ in sub-s. 7 of 
8. 195 as it stood in 1898 has not changed the law. 

The entire absence of a complaint without which 
an offence cannot be taken cognisance of under the 
law ia _nota’defect curable: by s. 537, Criminal Pro- 


-cedure Code. 

Mr.. "Akhil Chandra Dutt, the 
Petitioner. E 

Mr. Debendra Narain Bhattacharjee, for~ 


the Crown. 


for 


JUDGMENT. 

Mukerji, J.—The facts necessary to 
be stated for the purpose of this Rule are 
these: One Naimuddin was-the complain- 
ant in a case unders, 426, Indian Penal 
Code, against one Hanif and others, which 
was tried by Maulvi Mir Hossain, a 
Magistrate of the Third Class. The accused 
persons pleaded that the land concerned 
had been purchased by them and that the 
complainant Naimuddin was himself an 
attesting witness to the deed of purchase, 
The petitioner, Mohim Chandra Nath 
Bhowmik, gave evidence in support of the 
defence proving the execution of the deed 
and the signature of Naimuddin therein. 
Naimuddin, while the trial was pending, 
denied his signature in the deed and ap- 
plied to the trying Magistrate for the 
prosecution of all concerned in the forgery. 

“The accused persons were acquitted, the 
trying Magistrate being doubtful as to 
theforgery. After the case was over Naimud- 
din pressed his aforesaid application, 
The trying Magistrate instead of dealing 
with the matter himself, as he should have 
done, forwarded the papers to the Sadar 
Sub-Divisional Officer for necessary action. 
TheSadar Sub-Divisional Officer returned 
the papers tothe trial Magistrate with the 
following remarks: : 

"Theonly materials are the denial of 
execution by the complainant, and the 
dissimilarity of the left thumb impression 
of the complainant from those on the 
document Ex, 1. The Court too did not 
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on the judzment come to any finding that 


‘it is forged. Assuch I would leave to 


complainaat to move in the matter if the 
left thumE impression be- really forged.” 

What oher action on the part of the 
complainant was contemplated by these 
remarks it is difficult to see: evidently 
the learned Sub- Divisional Magistrate was 
thinking o2 sanction under s. 195 as dis- 
tinguished from order for prosecution 
under s. 476, Oriminal Procedure Code, 
forgetting for the moment the changes 
effected bs the amendments of 1923. As 
the trying Magistrate did not pass any 
final orderin the matter the complainant 
moved Mr. L. B. Das, a Deputy Magistrate 
who had powers under s. 407 (2), Oriminal 
Procedure Dode, and that officer asked the 
trying Magistrate to pass such orders. 
When the said order of Mr. L. B. Das arrived 
before the srying Magistrate, he rejected the 
complainant's prayer in these words: 

“Read the order of the Appellate Court. 
Looked into the connected record including 
the petitior of Naimuddi. I have not been 
personally convinced about the guiltof the 
accused party andI do not think it quite 
proper to proceed under s. 476, Oriminal 
Procedure Code." 

The com»lainant then preferréd an ap- 
peal which was admitted by the Joint 
Magistrate, and on the latter vacating his 
office Mr. L. B. Das, who it is said, suc- 
ceeded him, dealt with the appeal and 
being of opinion thatthe acquittal of the 
accused  rersons Hanif and others was 
wrongand that a -prima facie case was 
made out against the petitioner directed 
under s. 475-B, Criminal Procedure Code a 
complaint to be lodged against the peti- 
tioner for cffences under ss. 193 and 465 
read with s. 109, Indian Penal Code. On that 
complaint the petitioner has been put upon 
his trial. He impugned at his triel the 
validity of the proceeding taken against 
himon the greund that Mr. L. B. Das, 
though he had power unders. 407 (2), 
Oriminal Procedure Code, was not com- 
petent to passthe order under s, 478-B, 
Oriminal Procedure Code, and that conse- 
quently ike proceedings taken on that 
complaint cannot stand. The objection has 
been overruled by the Court in which the 
trialis going on, and the Sessions Judge 
on being moved to make a reference to this 
Court has d2clined to interfere. The peti- 
tioner has then moved this’ Court and ob- 
tained the present Rule. - 

One of he grounds upon which the 
Sessions Judge has declined to make a re- 
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ference to this Court is that the petitioner 
not having appealed from the order passed 
by Mr. L.B, Das under s. 476 B, is pre- 
cluded by reason of s, 439 (b), Criminal 
Procedure Code, from invoking the 
revisional powers of this Oourt. This 
ground has no substance as, apart from 
other reasons, no appeal lay from Mr. L. B. 
“Das, order: Ahamadar Rahman v. Dwip 
Chand Chowdhury (1). . 

In support of the contention that Mr. L. B. 
Dàs, though empowered under s. 407 sub- 
s. (2), Oriminal Procedure Code, to hear 
appeals from the sentence of the Oourt of 
Moulvi Mir Hosain, was not the presiding 
officer of a Court to which appeals from the 
Oourt of Moulvi Mir Hosain ordinarily lay 
within the meaning of e. 195, sub-s. (3), 
Oriminal Procedure Code, so as to be com- 
petent to hear the appeal under s. 476-B, 
Oriminal Procedure Code, the petitioner 
has relied upon the decision of this Oourt 
in the case of Sadhu Lall v. Rem Churn 
Pasi (2). On the other hand the Orown has 
in the first place relied upon the contention 
urged in the Magistrate's explanation which 
seeks to make out that the decision is no 
longer of any force because of the alteration 
in 8,195 by the Amending Act of 1923, 
The alteration to which reference has been 
made in this behalf is the omission of the 
word ‘only’ from sub-s. (7) of that section 
as itstood in the Act of 1898: vide sub- 
s. (3) of 8.195 as it stands at present. It 
has been urged that because the word 
: ‘only’ is no. longer jn the sub-section, there 
is nothing to prevent two Courts, namely, 
that of the District Magistrate as well as 
that of the Deputy Magistrate empowered 
under s, 407, sub-s. (2) being regarded as 
Courts to which appealsordinarily lay from 
the Court of Maulvi Mir Hossain and that if 
that be the position then under proviso (a) to 
sub-section the Oourt of Mr. L. B. Das 
would be the only Court to which the 
Court of Moulvi Mir Hossain would be 
subordinate within the meaning of s. 195. 
In my opinion the omission of the word 
‘only’ has no such significance, and the 
words “to which appeals. ordinarily lie” 
should still be understood in the sense 
attributed to them in the decision aforesaid. 
The wording of s. 407 has not undergone 
any change and the decision aforesaid 
appears to have been followed by almost 
all the superior Courts in this ccuntry, and 


no dissent against it has been expressed. 


anywhere except in the dissentient judg- 
(i) 106 Ind. Cae. 711; 55 C. 765; 32 O, W. N. 164; 29 
Cr. L. J, 119; A. I. R. 1928 Cal. 281. 
(2) 30 0, 394; 1 OW. N. 114. 
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ment of Benson, J. who wasin the minority 
in the Fall Bench case of Hroma Variar v. 
Empercr (8).- The Crown has, in the next 
place, relied upon the decision in the 
case of Queen-Empress v. Subbaraya Pillai 
(4). That case, however, was decided 
under the Code of 1882 in which the word- 
ing of &. 407 was materially different as has- 
been pcinted out by’ White, O. J., in the 
case of Eroma Variar v. Emperor (3) and 
in anyevent I do notsee any good reason 
to depart from the view which our own ` 
Court nas taken of the meaning of the 
words “to which appeals ordinarily lie.” 

Finally it has been contended on_behalf 
of the Crown that if Mr. L. B. Das had no - 
jurisdiction to make a complaint under 
a, 476-E, it should be held that the case has 
been irstituted without a proper complaint 
and an omission of this character is curable 
by 8.537, Criminal Procedure Code. This 
argument overlooks the bar which s. 195 
imposes. It also overlooks that what 
8.537 provides for is an error, omission or 
irregularity inthe complaint and not the 
entire sbsenceof acomplaint without which 
cognizance of the offence can be taken under 
the law. 

The result is that the proceedings in- 
stituted upon the basis of Mr. L. B. Das’ 
order which purports to have been made 
under s. 476, Oriminal Procedure Code, 
cannot go on. They are accordingly quashed. 

We should observe that in the view that 
we take the complainant's appeals from the 
order of Moulvi Mir Hossein refusing to 
make acomplaint under s. 476, Oriminal Pro- 
cedure Code has not yet been disposed of 
by a Court competent to deal with it. It 
follows, therefore, that if the. complainant 
desires to proceed with that appeal any 
further, it will necessarily have to be heard 
by the District Magistrate and disposed of 
by him in accordance with law and in the 
light cf those well ‘established principles. 
which govern appeals of this description, 
The Rale is made absolute. 

Grzham, J.—The true construction of 
the words “Court to which appeals ordi- 
narily lie" in s. 195 (3), Criminal Procedure 
Code, seems to be not free from doubt. But, 
on the whole, I see no reason to differ from 
the view taken by my learned brother and. 
I agree that we should follow the decision 
of this Court in Sadhu Lall v. Ram Charan 
Pasi (£) and that the Rule should be made 
absoluse, 

A. . Rule made absolute. 


3) 26 M. 656; 2 Weir 202 (F. B.). 
(4) 18 M. 487; 2 Weir 165; 5 M, L. J. 15.. 
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“NAGPUR JUDICIAL COMMIS- 
i SIONER'S COURT. 
O1vin Revision No. 256-B or 1928. 
: April 15, 1929, 
Present:—Mr. Subhedar, A. J.C. > 
CHANDULAL-DEFENDANT—AÀPPLICANT 


ste versus : 
MOTILAL BANSILAL-—PLAISTIFF 
: . —NON-APPLIOANT, 

Provincial Small Cause Courts Act (IX of 1587), 

s. 17—Ex parte decree—Application to set aside— 
Deposit made on subsequent date, effect of. 
- The provisions of 8.17 of the Provincial Small 
‘Cause Oourts Act are mandatory and it is a con- 
dition precedent to the granting of a new trial that 
the applicant should, when presenting the applica- 
‘tion for setting aside an ex parte decree of the Court 
‘of Small Oauses, either deposit the decretal amount 
or give security. 


Umrao Jiwan Patel v. Mannumian Musalman (1), 
followed, 


Civil Revision against an order of the 
Judge, Small Cause Court, Akola,;dated the 
13th April, 1928, in Small Cause Suit No. 
3960 of 1997. 


Mr. G. G. Hatwalne, for the Applicant. 
Mr. G. V. Deshmukh, for the Non-Appli- 
cant, 


. ORDER.—The plaintiff had sued ihe 
defendant in the Small Cause Court, 
Akola, to recover damage in respect of 
forcible removal -by the . defendant of 
certain bags of grain belonging to che 
plaintiff. The. defendant through Mr. 
Ohandorkar Pleader. contested the suit, 


On :20th January, 1928, certain witnesses | 


were. examined -including .the defendant 
and case was adjourned to 17th April, 1628, 
at the request of the parties for further evi- 
dence. OnlTth April, 1928; the defendant 
and his Pleader both remained absent 
and for want of time the case could not 
be taken up that’ day or even the next 
day. On 19th April, 1928, plaintiff examin- 
ed 3 witnesses and closed the case, the 
defendant remaining absent. Judgment 
was delivered on 23rd April, 1928, against 
the defendant. ME 


On 25th April, 1928, the defendant filed 


an applieation.for setting aside the ex 


parte decree but gave the necessary securi-- 


ty required by s. 17 of the Provincial Small 
Cause Courts Act on 23rd June, 1928 
when notice was .issued to the plaintiff to 
show cause against the application. 

In showing cause the plaintiff's Pleader 
stated thatinasmuch as no security was 
given by. the applicant at the time 
when he presénted the application, the 
ex parte decree could not be set 


al 
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aside. It: 


dui 


.wa88..also stated that on the merits the 


applicaticn was also untenable. 

The lower Court upheld both the con- 
tentions o- the .plaintiff-non-applicant and 
dismissed the application. The defendant 
has, therafore, come up to this Court in 
revision. F ` 

It is contended by the applicant's 
learned Pleader that the proviso to s.” 17 
of the Provincial Small Cause Courts Act 
is directory.and the Courts have: got full 
discretior in allowing-the security to be 


` taken at gny time before the application 


is heard and disposed of. But as far 
back as 1905 it-was held by this Court 
in Umrao Jiwan Patel v. Mannumian 
Musalman (1) that the aforesaid proviso 
was mandatory and that itis a condition 
preceden; to the granting of a. new trial 
that the applicant should; when presenting 
the application, either. deposit the amount 
“or give ‘security. The same view has been 
"followed: in Oalcutta, Allahabad, Bombay, 
“Madras, Patna and Upper Burma:— 
- Jogir Ahir v. Bishen Dayal Singh (2), 
Jagan Nc:h v. Chet Ram (8), Chhotey Lal v. 
Lakhmi Chand Magan Lal (4), Somabhai v. 
Wadilal(3); Assan Mahomed Sahib v, Rahiman 
Sahib (6), Ram Charitar Ram v. Hashim 
Khan- (7) Bishun’ Dayal Thakur v. Sheo 
Tahal Sanu (8)and Ram Bilas Tarbeni Ram 
v.Jai Singh (9). MAN 
It is, tmerefore, clear that the majority 
of the High Oourts take the view that . 
the proviso” to s. 17 of the Provincial 
Small Osuse Oourts Act is mandatory and 
must be strictly cemplied with, arid that 
an. appliesnt has got no option of making 
the necessary deposit or giving security at 
any subsecuent stage of. the proceedings, 
The lower Court was, therefore, right in 
holding -ikat the defendant's application 
was unte3xable forthe reason that he did 
not furniah the security at the time of its 
presentation, ` 
On the merits too I agree with the 
lower Ootrt that the applicant had failed 
to make out a sufficient cause for the 
setting aside of the -ex parte decree, 
(1) 2 N. L. R. 23. l 
: (2) 18 O, Eë. ; ; 
(3) 28 A. 420; 3 A. L. J. 318: A. W. N. (1900) 93, 
(4) 34 Ind. Jas. 113; 38 A. 425; 14 A, L. J. 549 
.(9) 9 Bom L, R. 883. , : 
6) 55 Ind. Cas.°977; 43 M. 579; 11 L. W. 543; 38 


M. L. J. 539; 28 M. L, T. 17 (1920) AL W. NG, ope 
M. L. T. 272 HEN) N. 375; 27 


(7) 56 Ind. Cas, 810; (1920) Pat, 203;-T P.L T 
23 f its 


(8) 62 Ind. „Jas, 108, 3 p 
(9) - Jas, 863; 4 U, B, R. (1922) 117; A, 
1922 U, B, 184 A ) 117; A, LR, 
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.. The application for revision, therefore, 
fails and is dismissed with coste. Pleader's 
fee Rs. 15. 


G. R. D. Appeal dismissed, - 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOELLANEOUS CIVIL APPEAL No. 34-B 

= oF 1928. 

December 15, 1928. 
Present;—Mr, Kinkhede, A. J, C. 
GODUBAI—APPELLANT 

1ersus rat 
^ (SJANABAI—ResponpEnt, 


Guardians and Wards Act (VIII of 1890), ss. 12, 47 


—Civil Procedure Code (Act V of 1908), O. XL,r. 1, 
0. XLIII, v. 1 (s)—Proceedings for appointing 
guardian— Receiver, appointment of —Order appointing 
Receiver—A ppeal. . 

An order for the appointment of a Receiver in pro- 
ceedings under s. 12 of the Guardians and Wards 
Act, is appealable under O., XLIII, r. 1 (s), Civil 
Procedure Code. [p. 643, col 1.] 

In re Bai Jamnabai (1) and Chandra Wati v. Jagan 
Nath Singh (2), relied on. 

Since an application under s. 12 ofthe Guardians 
and Wards Act, is a proceeding “in a Court 
of Civil Jurisdiction, it is competent’ to the 
District Judge, to appoint a Receiver in such a 

roceeding,under O. XL,r. 1 Civil Procedure Code. 

p- 642, col. 2; p. 643, col. 1. 

. Appeal against an order dated the 3rd 
November, 1928 confirming the ex-parte 
order dated the, 31st October, 1928, passed in 
Miscellaneous Judicial Case No. 112 of 1928 
by the District Judge, Akola. 

Messrs, G. V. Deshmukh and S, A, 
Sohani, for the Appellant. 

Messrs. M, R. Bobde and M, N. Deshmukh, 


for the Respondent. 


JUDGMENT.—The appellant is the 
widowed mother of her minor son Narayan 
and the respondent is her mother-in Jaw, 
While the appellant isa young woman of 
about 23 years of age, the respondent is 
a very old woman over 55. It appears 
that the appellant has a brother Shankar 
Rao whose word’ reigns supreme in the 
management of the affairs of the minor's 
estate. Naturally Janabai the grand-mother 
of the minor resents it, and, consequently, 
desires that, the minor’s estate should, no 
longer, remain under the management of 
her daughter-in-law  Godupai. Various 
acts of alleged waste and mismanage- 
ment by Shankar Rao which led to the 
institution of these proceedings for the 
appointment of a proper. guardian for the 


minor’s property have been set «forth in- 


e 


the application; > - 
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. Soon after this application was made by 
Janabai, the District Judge, was moved 
for appointing a Receiver to take charge 
of the minor's estate, pending the disposal 
of tha application for appointment of 
guardian. The District Judge, made an 
order a»pointing Mr, B.O. Thakar, Pleader, 
as a temporary Receiver. It is against: 
this orcer dated 3rd November, 1928, for 


^ the appointment of the Receiver that the 
‘appellant Godubai has come up in appea 


to this Court contending that the lower 
Court acted wrongly and without jurisdic- 
tion in passing the same. 

I wae asked to stay the carrying out of 
the order, pending the decision of this 
appeal. I, however, declined to grant an 
unqualified and unconditional stay of the 
order, but directed that if the appellant 
without prejudice to her right to press 
the appeal, be prepared to be accountable 
io the Receiver for the crops or income 
she would collect pending the decision 
of this appeal, the Court below should 
permit her to do so,subject to her giving 
solvent security for the probable value 
of the crops and the income she- was 
likely tocollect. But I understand that, 
she has not chosen to give the necessary 
security, and consequently the Receiver's 
management has comeinto force. 

The zespondent raises a preliminary 
objection that, the order for the appoint- 
ment of the Receiver being one purpoit- 


ing to be passed under s. 12 of the 
Guardigns and Wards Act, there is no 
appeal against it under s. 47- of the 


said Act, and that the'present appeal should, 
therefore, be thrown out as incompetent, 
In ansver tothis contention, the appel- 
Jant's learned Counsel urges that, the order 
for the appointment of the Receiver 
must be deemed to have been passed 
under 2. XL, r, 1, Oivil | Procedure 
Code, waich must, by virtue of s. 141 of the 
Code, be read as applicable to proceed- 


` ings under the Guardians and Wards Act, 


and that, as O. XLII, çr. 1, cl. (s) 
expressly provides for an appeal against 
an orde- passed under O. XL, r.1, Civil 
Proceduze Code, the present appeal is 
competent. Reliance is placed by the 
appellant in In re Bai Jamnabai (1) and ~ 
Chandra Wati v. Jagan Nath Singh (2). Ihave - 

gone tkrough these cases, and I think 
that, since an application under s. 12 of 
the Guardians and Wards Act (VIII of 


(1) I1 Ind. Cas. 554; 36 B. 20; 13 Bom. L. R. 487. 
(2) oe Oas. 611; 7 Lah, L, J. 281; A.I, R.19 5 
Lah. ` | 
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1890) is a proceeding in a Court of Civil 
Jurisdiction, it is competent to the 
District Judge, to appoint a Receiver in 


such a proceeding, under O.XL, r.l. 
‘The learned Judge who decided the Bombay 


‘case has given very good reasons, at pages ` 


26 and 27, in support of his view that 


e Receiver could be so appointed under 


r. l in proceedings under 
Guardians and Wards Act. The case relied 
on by the respondent, viz., Chandra Sahat 
v. Durga Prasad (3) lends indirect support 
to the view that the present appeal is 
. competent, because, in that case also, it 
was laid down that, no right of appeal 
can be claimed by virtue ofs. 141, Civil 
Procedure Oode, 
Code, makes no ‘provisionfor such an appeal. 
Here, as we know, O. XLIII, r. 1, cl. 
(s) makes express provision for an appeal 
against an order passed under O. XL, 


r. 1. For these reasons I overrule the- 


preliminary objection, and hold that, the 
appeal is competent. In this view of the 
ease, itis not necessary for me to treat 
this appeal as a revision, and deal with 
it, unders. 115 of the Civil Procedure 
Code. 

As to the merits, little or nothing, need 
be said, at this stage, as the main applica- 
tion for the appointment of the guardian 
for the minor's. property is yet undisposed 
of, and I do not wish to prejudge the 
case in any way. I must, however, say 
that, as between Mr. Thakar who is a 
Pleader, and the appellant Godubai who 
has, to depend upon: her brother, the 
former must necessarily bea better manager. 
There can be no doubt that, these proceed- 
ings, whether started, with & bona fide 
intention to secure the welfare of the 


minor, or forself aggrandizement, seem to . 


be the result ofa mere scramble for power to 
manage the minor's property, between the 
two opposing widows and their supporters. 
Under these circumstances, the order of 
the District Judge, putting in & third 
party, as a Receiver and manager, of the 
.minor's estate so far as it may come into 
his hands, is expected to be inthe best 
interests of the minor. I, therefore, see 
no valid reason to interfere with the merits 
of the order. The appeal fails and is 


dismissed with- costs. Pleader's fee 
Rs. 25. te ot : i 
A. ~ Appeal dismissed . 


(8) 79 Ind. Cas. 323; 46 A. 538; 22 A, L. J. 427; A: 
LR 1924 All, 682; LB. 5 A. 331 Oiv. : 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIHINAL REVISION No. 300. B or 1928. 
April 17,1929. 

Present:—Mr. Subhedar, A .J. C. 
' JANKILAL-—A»PPLICANT 
versus 


EMPEROR--NON-APPLICANT 

Penal Jode (Act XLV of 1800), s. 198*-Perjury— 
Iutentior, when to be presumed. 

False cvidenceis intentionally given, if the person 
making the statement makes it advisedly, knowing 
itto be false and with the intention of deceiving 
the Court and of leading it to suppose that that 
which he states is true.  [p. 644, col. 2.] 

Babu xiam v. King-Emperor (3), followed. 

The O»urt may infer corrupt intention from sure 
rounding ciroumstances. [ibid.] 

Muharymad, Ishaq v. Emperor (4), followed. 

If a statement is proved to be false, it may safely 
be presumed that in making the statement the ap- 
plicant gave intentionally false evidence, [ibid.] 


Orirrinal revision against the judgment of 
the First Additional Sessions J udge, ` 
Akola, dated the 19th December, 1928, in . 
Crimiral Appeal No. 365 of 1928, 

Mr. M.B. Niyogi, for the Applicant. 

Mr. .P. Dick, for the Non-Applicant. 

ORDER,-—The main facts of the case 
cut of which this application for revision 
grises are theses. In Oivil Suit No. 26 of 
1921 cn the file of the Second Subordinate 
Judge Akola, a decree for Rs. 456-8 for 
costs was passed against 8 persons in- 
cluding the applicant, In execution of 
this dscree the applicant put in a verified 
application on 10th January, 1925, (Ex. P-6) . 
siating that there was an adjustment of 
the decree so faras he was concerned by. > 
tae’ cecree-holder ^ Radhakisan having | 
agreed to accept Rs, 75.as the applicant's 
share of liability. The decree-holder 
having denied this adjustment, an enquiry 
under 2. XXI, r. 2, Civil Procedure Oode, 
was made by the Subordinate Judge who 
held tke adjustment not proved. In this 
‘enquiry the applicant was examined as @ . 
witness on 27th August, 1925, and had mada 
the follwing statement in- Éx. P-2 which 
has been the basis of the prosecution:— 

“Abcut 12 months ago Seth Radhakisan- 
came to my shop to settle the dispute. The 
next day I went to .decree-holder's shop. 
It was on the 9th of the August Radhakisan. 
was then engaged in Puja.: Radhakisan 
came ia theshop and told "me that he: 
would accept the amount of my share any . 


‘day. Adjustment between me and Rada-. ` 


kisan was made in my shop o on 8th or 9th: 

o August, 1924." ; 
After unsuccessfully moving the Subordi- 

nate Judge to start criminal - proceedings. 
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‘against the applicant foran offence under 
-s, 193, Indian Penal Code, the decree-holder 
filed an appeal to the District Judge who 
lodged a complaint against the applicant 
as desired by the decree-holder in respect 
of the false statements contained in Ex. P-6 
and Ex, P-2. 

The case was tried by the Sub-Divisional 
Magistrate, Akola, who convicted the ac- 
cused on both the counts and sentenced him 
to 6 months’ rigorous imprisonment and a 
fine of Rs. 250 on each count. Against this 
‘order thé applicant appealed to, the Ad- 
ditional Sessions Judge, Akola, who quash- 
ed the conviction with record to-Ex. P-6, but 
maintained the conviction and sentence in 
regard to Ex. P-2.. The applicant has, 
. therefore, come up to this Court in revi- 
sion, 

Mr. M. B. Niyogi, the learned Advocate 
for the applicant, argued that the prosecu- 


tion has failed to establish in this case that: 


‘the accused intentionally gave falsé evi- 
dence. It wasalso contended thatin the 
present case all that has been proved was that 
the alleged adjustment did not take place 
on the dates mentioned, but may possibly 
have taken place either in April or June 
and reliance was placed on the observations 
of this Court appearing in the case of 
Sherkhan v. Anwarkhan (1) to the effect 
that before a person could be convicted of 
perjury the evidence on record must be 
such as toexclude the possibility of any 
hypothesis other than that of the prisoner's 
uilt. , 
a I will first dispose of the second conten- 
tion. In his defence at the trial the ap- 
' plicant never suggested that he had been 
mistaken in giving the 8th or 9th of 
August, 1924, as the dates on which the al- 


leged adjustment had taken place. As a 


matter of fact, time was allowed .to 
the applicant by the Oivil Court 
to make a definite statement, and on 10th 
“January, 1925 he filed a verified application 
(Ex. P-6) alleging that the adjustment had 
taken place on the aforesaid dates and later 
on he confirmed this statement by his sworn 


- testimony which is the subject-matter of the. 


charge. Even in the proceedings relating 
to his being prosecuted for perjury the ap- 
plicant did not put forward the plea of the 
mistaken belief, that is now advanced on 
` his behalf, Ib cannot be denied that the 
date of the alleged adjustment was a very 
material factor for the determination of the 
‘question which the Civil Court was called 
X1) 103-Ind. Cas. 219; 23 N., L. R.,40; A, Lek, 1987 
Was. 170; 28 Or, L. J. 923, . l 
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upon to deeidein the execution proceedings. 
In Mohammad Ismail Khan v. Emperor 
(2) it was beld thatto justify aconviction for 
perjury itis not necessary to prove that the 
statement is impossible, it is sufficient 
to prove -t is. incredible. In the pre- 
sent case, however, the evidence for the 
prosecution establishes beyond question 
that the stetement of the accused which is 
the subject of the charge could not possibly 
be true. Eaving regard to all the circum- 
stances of the case, I have.not the slightest 
doubtin confirming the well-considered 
and concurrent finding of the two lower 
Courts that the statement made by the ap- 
plicant and quoted above was absolutely 
false and ttat when making the same he 


did not believe it to be true. : 


With regard to the first point it is enough 
to say that -f the statement is proved to be 
false, as is concurrently found by the two 
lower Cour:s to have been the case, it could 
safely be presumed that in making that 
statement the applicant “intentionally” 
gave false evidence. False evidence is in- 
tentionally given if the person making the 
statement nakes it advisedly, knowing it to 
be false, and with theintention of deceiving 
the Court and of leading it to be supposed 


that that waich he states is true: Babu Ram 


v. King-Encperor (3). The Court may infer 
the corrupt intention from surrounding. cir- 
cumstancee Muhammad Ishaq v. Emperor 


On the qaestion of sentence the learned 
Advocate for the applicant prayed that . as 
the accusec was a respectable man and as 
this was his first offence he should be dealt ' 
with under s. 562, Criminal Procedure Code. 
The learned Government Advocate, how- 
ever, very properly opposed this prayer and 
stated that the punishment awarded was in 
fact, very lenient. Taking into considera- 
tion the serioueness of the offence and 
having regerd to the fact that such offences, 
though verz common, are rarely brought to 
light, I concider the punishment awarded 
to be quite appropriate. 

For the fcregoing reasons the application 
for revision is untenable and is dismissed. 
The applicent, who is on bail, must sur- 
render himself and undergo the unexpired 


G. È. D. | Appeal dismissed. 
(2) 54 Ind. Das. 60; 22 O. O. 236; 21 Or. L. J. 12. 
(3) 26 A. 505; lA. L, J. 236; A. W.N. (1904) 116: 
1 Cr. L. J. 434. . 
(4).25 Ind. Jas. 331; 36 A. 362; 12 A. L. J. 550; 15 
Or.L.J.579. — f o 
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NAGPUR JUDICIAL COMMIS- 
' | SIONER'S COURT. : 
MiSOELLANEOSB CIVIL APPEAL No. 48 o7 1927. 
: December 21,1928. 
Present :—Mr. Maenair, A. J. CO. . 
MUKUNDSA—APPELLANT 
Versus 

MOTIRAM AND OTHE2S —RESPONDESTS. 

Civil Procedure Code (Act V of 1908). s. 2I, 
O0. XLIII, r. 1 (w), O. XLVII, r.7—Order manting 
review—Appeal, scope of—Suit instituted in wrong 
Court—Reversal of decree in appeal ignoring s. 21, 
Civil Procedure Code—Mistake apparent cn face of 
record—Review. 

Order XLIII, r. 1 (w), Civil Procedure Code enables 
a party to appeal on grounds other than thcse men- 
tioned in O. XLVII, r. 7 since there is nothing in 
the Code which expressly limits the grounds of an 
appeal under O. XLIII, r. 1 (w). [p. 645, col. 2.] 

Daso Keshev v. Karbasappa Kariyappa (3), fol- 


lowed. : . , 
Sundar v. Habib Chick (1) and. Munnu Lal v. Kunj 


Behari Lal (2), not followed. 

Where a suit which ought to have been irstituted 
in Court A was instituted and tried in Court B 
and the Appellate Court set aside the decree passed 
by Court B, entirely overlooking the provisions of 
8. 21, Givil Procedure Code: 

Held, that there was a mistake apparent on the 
face of the record or at least something a-alogous 
to it, and there was sufficient ground for granting a 
review. [p. 646, col. 1.]. . 

Appeal from a decree of the Addi- 
tional District Judge,  Hoshanzabad, 
dated the 15th October, 1927, in M. J.O. 
No. 8 of 1927. 

-Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondant. 


JUDGMENT.—The suit out of which 
this appeal arises was filed in the Oourt 
of the First Subordinate Judge, Hoshang- 
abad. The defendants, among othe- pleas, 
urged that the suit should have been filed 
at Burhanpur and that the Hoshargabad 
Court had no jurisdiction. The first Court 
held that the suit was properly filed at 
Hoshangabad. Mukundsa, appealed. In 
appealit washeld that the suit should have 
been filed at Burhanpur; the decree of the 
lower Oourt was set aside and the plaint 
was returned to the plaintiffs for presenta- 
tion tothe proper Court. 

The plaintifis applied for review of this 
order, on the ground that one of ths pro- 
visions of s.21 of the Civil Prosedure 
` Code had been overlooked, as the qvestion 
whether there had been a failure of -ustice 
had not been considered. The Judge who 
had decided the appeal directed that 
notice should issue. The successor of that 
Judge granted the application and diracted 
thatthe appeal should be heard again, 
first with regard tothe question whether 
there had been a failure of justice, and 
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later if necessary on the merits. A de- 
fendant has appealed to this Court. "ELT 

The respondents put in a preliminary, 
objection to this appeal. Mr. Gokhale 
points put that under O. XLVII, r. 7. 
of the Civil Procedure Code an order 
granting an application for review may 
be objested to by an appeal on certain 
grounds and that the present appeal is 
not based on any of these grounds. He 
cites Scndar v. Habib Chick (1) and Munnu 
Lal v. Kunj Behari Lal (2). Mr. Sen for 
the aprellant points out that an appeal 
from anorder granting an application for 
review is given by O. XLIII, r. 1 (w) of 
the Firat Schedule of the Civil Procedure 
Oode. Order XLVII,r.7 does not state 
that no appeal shall lie on any of the 
grounds mentioned in that order. The 
positiom, therefore, is that O. XLVII, r. 7. 
authorises an appeal on certain, grounds 
and O. XLIII, r. 1 (w) authorises an appeal 
on any zround. ; 


The provisions of O. XLVII, r.7 have 
been reproduced from the former Code: 
Order XLIII, r. 1 (w) is new. It seems clear 
that ths existence of O. XLVII, r. 7 must 
have escaped notice whenit was decided 
to insert O. XLIIL, r.l (w). Iagree with 
the reasoning in Daso Keshav v, Karbasappa - 
Kariyappa (3) and hold that O. XLIII, r. 1 
(w) enables a party to appeal on grounds 
other iaan those mentioned in O. XLVII, 
1. 7 since there is nothing in the Code . 
which expressly limits the. groundsof an 
appeal under O., XLIII, r. 1 .(w). Ihold; 
therefore, that an appeal lies. : 


The first argument in appeal is that the 
Judge who tried the first appeal may 
haveccnsidered the question whether a 
failure 5f justice took place. Ithink the 
absence of any reference to this question 
in the appellate order and the fact that 
the saxe Judge when an application for 
review was filed issued notice justify the 
inferenze that the point escaped the Judge's 
attenticn. h 

It is next urged that the omission to 
consider the effect of s. 21, Civil Procedure 
Code, i£ a mere mistake of law and not. 
a ground for review. Their Lordships 
of the Privy Council in Chhajju Ram v. 


(1) 60 Ind. Oas. 81; 42 A. 626; 18 A. L. J. 838; 2 U. 
P. L-R (A.) 282. 

(2) 67 “nd. Cas. 317; 44 A. 605; {20 A. L. J. 517; 4 U, 
P. L. R. 24 66; A. I. R, 1922 All, 206. 

(3) 94 Ind. Cas. 591; 27 Bom. L; R. 11446; A.I. R. 
1926 Bom. 121. 


646 


Neki (4) held that the words “any other 
sufficient reason” inr. 1 of O. XLVII, mean 

“areason sufficient on grounds at least 
analogous tothose specified immediately 
previously.” Ihave, therefore, to decide 
whether the failure to notice the provisions 
ofs. 21, Civil Procedure Code, bore an 
analogy to a mistake or error apparent on 
the face ofthe .record. In the case with 
which their Lordships of the Privy Council 
were dealing the Court which granted the 
review had dealt on the merits with a 
judgment brought before it under the 
Code for review, treating the view of the 
' Jaw taken by the J udges whohad decided 
the appeal asa matter that was open to 
them as if onan appeal, and coming to 
the conclusion that the previous decision 
of the case had proceeded upon an incorrect 
exposition of the law. It is obvious that 
the reason for which the review was 
granted wasin that case- not analogous to 
a mistake or error apparent on the face of 
the record. 

The case I am a 1 is very differ- 
ent, Olearly the order of remand is de- 
fective; it omits all mention of failure of 
justice whereas s. 21, Civil Procedure Code, 
clearly prohibite the passing of the order 
unless itis found that a failure of justice 
occurred. The omission is apparent if 
s. 2l is known or is consulted. If the 
omission isnot a mistake apparent on 
the face of the record, it is something 
analogous to it. ; 

The lower Court was entitled to enter- 
tain the application for review. This 
appeal is, therefore, dismissed. Costs on 
appellant Counsel’s fees Rs. 40. 


Appeal dismissed. 
A 72 Ind, Cas. 566; 3 Lah. 127; 30 M. L. T. 295; 
^r M 697; 41 P. L. R. 1929; 3P. L. T.435; 


A.I. R. 1922 P.O. 112; 16 L, W. 37; 17 P. W. R. 
I 43 M. L, J. 332; 24 Bom. L. R. 1238; 4 U. P. 
R. (P. O.) 99; 36 O. L. J. 459; 49 L A. 144 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civit APPEAL. NO. 273 or 1928, 
. February 9, 1929. 
Present: —Mr Ghulam Mohiuddin, A. J. C, 
MOBOHANSD AND ANOTHER— PLAINTIFFS 
BoT 


TARAOHAND—Darnspant— 
RESPONDENT. ` ; 
Contract Act (IX fof 1872), as, 68, £39-—Périnership 


MBLOHAND V. TARACHAND, 
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and co-ownership distinguished—Money-lending busi- 
ness, nature 2f—Agreement io extend time for per- 
formanze— Ccnsideration—Civil Procedure Code Act 
V of 1908), = 144, O. XLI, r. 5—Application for 
restitution, stay of, pending appeal. 

The parties to a money-lending business which is 
carried on withthe object of dividing the interest 
arising from the transaction are partners and not 
mere co-owners. [p. 617, col. 

Hyder Ali v. Elahee Bus Maloom (1) and Coope v. 
Hunt (2), distmguished. 

An agreement extending the time for performance 
ofa contract is exempted by 8.63 of the Contract 
Act from any requirement of consideration to support 
it. (p. 648, cd. 2.] 

Trimbak Gangadhar Ranade v. Bhagwandas Mul- 
chand (3), dis inguished. 

An applica-ion for restitution under s. 144, Oivil 
Procedure Code, can be made as soon asa decree is 
vatied or reversed in appeal and such an applica- 
tion should rot be stayed under O. XLI, r, 5 of the 
Code because an appeal has pon preferred from the 
appellate deerse. [p.646, col. 2 

Restitution proceedings under s. 144, Civil Pro- 
cedure Code, are not proceedings under the decree 
of the kind contemplated by O. XLI, r. 5 of the Code. 
[p. 646, col. 2; p. 647, col. 1.] 

Second appeal against a decree of the 
District Judge, Nimar, dated the 25th 


April, 1928, in Oivil.Appeal No. 55 of 1927; 


ORDER.—This is an application filed : 
by the respondent  Tarachand praying 
that the ex parte order passed by this Court, 
staying proceedings under s. 144, Oivil 
Procedure Oude,pending in the Court of the 
First Olass, Sub-J udge, Khandwa, be can- 
celled. 

The doctzine of restitution is based on 
the principle that the: Court will not 
permit an injustice to be done by reason 
of an erroreous ‘order made by it, when 
that erroneous order has been reversed 
and the Court will restore the parties to 
thepositior which they would otherwise 
have occupied, 

The question to be considered in this 
applieation is whether the restitution pro- 
ceedings sLould be stayed, till the decision 
of the appeal, which is pending, against the 
judgmentofthelower Appellate Court, which 
varied the judgment of thefirst Court. It 
seems to me that the language of s. 144, Civil 
Procedure Code, is not capable of any 
Buch ‘interpretation. An application for 
restitution can be made as soon asa decree 
is varied cr reversed and it - seems to me 
that it ought not to be stayed under | 
O. XLI r 5, Civil Procedure Code, be- 
cause an appeal has been filed. Accord- 
ing to O. XLI, r. 5, Civil Procedure Code, 
an appeal shall not operateasa stay of 
preceedings under a decree or order ap- 
pealed from except so far as the Appel- 
late Cour: may order, but restitution 
proceedings are not proceedings under the 
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decree, of the kind contemplated uncer 
that order. It, therefore, seems to me tEat 
‘there is no justification for staying resti u- 
tion proceedings because an appeal Eas 
been filed against the decree which varied 
the decree of the first Court. The order 
passed by this Court on 4th July, 1928 is, 
therefore, withdrawn and cancelled. 

The order passed on 25th June, 1928, lso 
requires modification. It does not seem 
necessary that the appellant should furrish 
security for Rs. 2,000. Execution of ihe 
decree for costs will be stayed on ihe 
appellant furnishing security for suck an 
amount, as may be fixed by the Ocurt 
executing the decree. 

The fcosts of these proceedings wil be 
paid by the appellants who applied to -his 
Court for stay of proceedings. Ifix Rs. 10 

^as Pleader's fees. 

Mr. S. B. Gokhale, for the Appellants. 

Mr. Abdul Razak, for the Respondent. 

JUDGMENT:.—This appeal arises. out 
of a suit which the appellants had Aled 
on 23rd June, 1927, against the respond- 
ent Tarachand for Rs.. 3,365-8-8. Bub- 
Judge, First Class, Khandwa, passed a 
decree for Rs. 2,965-8-6 in favour of the 
appellants, as the respondent had aid 
Rs. 100 in Court. The learned Additional 
District Judge held that the suit was pre- 

' mature and dismissed the suit. 

The first -point which the learned Advo- 
eate for the appellant urged was that the 
guit ought not to have been dismissed, as the 
respondent in his -written statement did 
not ask for the dismissal of the suit, though 
he had stated in para. 4 of his written 
statement that the suit was prsmezure. 

“The respondent by taking the plea tha: the 
suit was premature, certainly meant that 
the suit should be dismissed, if the Court 
found thatthe cause of action had not 
accrued when the suit was filed. The dis- 
missal, under the circumstances, was cuite 


-. proper. : R 


It was next urged that thetwo plaintiffs 
Mulchand and Gendalal were not partners 
andit was suggested that they wer» co- 
owners, Reference was made in this cornec- 
tion to Lindley. on Partnership at pags 27, 
Hyder Ali v. Elahee Bux Maloom (1) ard to 
the illustrations (b), (d) and (e) under s. 238 
of the Contract Act. A perusal of the Caap- 
ter on co-ownership does not show that 
there cannot be a partnership in a case of 
the nature under consideration. Lindley on 
page 29 writes the following :— : 


(1)-8 C. 1011 at p. 1012; 10 C. L, R. 609. 
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“Tf several. persons jointly purchasë ` 
goods forre-sale, with a view to divide the 
profits arising from the transaction, a part- 
nership is thereby created. But persons 
who join in the purchase of goods, not for 
the purpoze of selling’ them again and, 
dividing the profits, but for the purpose 
of dividicg the goods themselves, are not 
partners znd are not liable to third parties 
as ifthey were. Coope v. Eyre (2) is & 


‘leading esse in ‘support of this proposi- 


tion." 

The 'm=ney-lending business is carried 
on by the appellants with no other object, 
except tc divide the interest arising from 
the transsstion and the parties are, there- ' 
fore, partners. Hyder Ali v. Elahee Bux 
Maloom (|) was a case in which the plaint- 
iff had filsd a suit against the defendant, 
‘in his capacity as the owning manager of a 
river brig and it was held that the fact 


. that several persons were -co-owners ofa 


ship, did not -make them partners. The 
facts of the case reported as Hyder Ali v. 
-Elahee Bvx Maloom (1).and the" present 
case-are quite, different, and therefore, the 
Calcutta case cited does not afford any 
- help, iw deciding this case. The illustra- 
tions appended tos. 239 of the Oontract 
“Act make the difference between partners 
andcooxners quite clear, and the posi- 


` tion of tze plaintiffs in this caseis similar 


to thatof A and B as pointed out in 
illustrations (a) and (c).. Plaintiffs alleged 
in para. lofthe plaint that they carry 
on monsy-lending business at Attar and 
Khandwe in the name of Mulchand Genda- 
lal and, sherefore,no further statement on 
the point was necessary. The plaintifis 
were rigttly held to be partners. l 


Lastly, it was urged that “the alleged 
undertaking of Gendalal notto file suit 
tillthe next following season was one 
without 2onsideration and for that reason 
the same wasnot binding on any ofthe 
two appellants.” According to s, 63 of the 
Contract Act, a promisée can extend the. 
time for the performance of the promise, 
which Gendalal did in this case. The learn- 
ed Advozate for the appellants relied on 
Trimbak Gangadhar Ranade v. Bhagwandas 
Mulchans (3) argued that time could not 
be extended under s. 63 of the Contract 
In shat-case there was not an ex- 
tension of thé time for thé performance 
of the promise but there was an agreement 
to refrain from exercising for a stated 


(2) (1788) 1 H. Bl. 37; 126 E; R. 24; 2 R; R. 706. 
(3) 23 B2348 
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period the right of sale arising from non- 
performance. An agreement simply ex- 
tending. the time for performance of a 
contract is exempted unders. 63 of the 
Oontract Act from any requirement of con- 
sideration to support it. 

The appeal, therefore, fails and is dis- 
missed with costs, 
EE Appeal dismissed. 


A—— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

SHOoND Orvin AprPnaL No. 422 or 1927. 
November 20, 1928, 
Present:—Mr. Macnair, A. J. O. 
KAMTA ‘PRASAD AND OTHERS— 

DEFENDANTS—AÀPPELLAN18 
x “versus à 

MADHORAO-—PraiNTIFF—RESPONDENT. 

Hindu Law—Alienation of joint family property— 
Legal necessity—Recitals in sale’ deed, evidentiary. 
value.of--Sale by father—Suit by son to set aside 
alienation—Purchaser, whether entitled to joint pos- 
session— Purchaser's right of reimbursement—Sale by 
father having two sons—Death of one son—Surviving 
son's rights. < 
` Recitals in a sale-deed are ordinarily insufficient 
to establish that the vendee made sufficient enquiries 
into the existence of legal necessity and the fact that 
the borrower was a spendthrift diminishes the value 
-of such recitals. [p. 649, col. 1.] 

Ganba v. Shri Vishweshwar Mahadeo (1), followed. 

in a suit for setting aside an alienation at the 
instance of a co-parcener, who is not bound by it, the 
‘plaintiff is entitled to the possession of the entire 
undivided estate irrespective of whether the pur- 
chaser was in possession of the property sold or not. 
lp. 6:0, col. 1.] 

Bhau v. Budha Manaku Dhar (3), dissented from. 

Maharaja of Bobbilli v. Venkataramanjulu Naidu 
(4), Mohanlal v. Tek Chand (5) and Deendyal Lal v. 
Jugdeep Narain Singh (6), referred to. 

A Hindu father who had two sons alienated joint 

family property. The sale was without legal necessity 
‘but-out of the consideration Rs. 450 were spent in 
the purchase of other lands for the family. One of 
the sons subsequently died and after his death the 
other son sued to set aside the alienation. The trial 
Oourt decreed joint possession to the plaintiff on 
payment of Rs. 150: 
. Held, (1) that the plaintiff was entitled to have the 
sale.set aside entirely even though the. sale was 
supported by consideration to the extent of more 
than one-third; [p.650, col. 2.] f 
- (2) that the plaintiff was entitled to a decree for 
possession of the entire property; (ibid. 

(3) thas the plaintiff was bound to pay one half of the 
“money which was utilised for purchase of other 
lands; [ibid.] | 

(4) that the- purchaser was entitled to a declaration 
that he had acquired the shareof thffather. [ibid.] 


` Second appeal from the decree of the Ad- 
ditional District Judge,. Bilaspure, . dated 
the 22nd April, 1927, in the Civil Appeal No. 
181 of 1926. | 
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Mr. J. Sen, for the Appellants. 

Mr. M. R. Bobde, for the Respondent. . 

JUDGMENT.—The judgment in this 
appeal will govern the decision of the 
Oross-À speal No. 470 of 1927, Madhorao Sw 
Kamtaprased and others. At the begin- 
ning of 1914 one? Ramrao helda 2-annas 
share in Mauza Lachanpur in the Bilaspur 
District as his ancestral property. He had 
two song, Baburao since deceased and 
Madhorao the plaintiff in this case. On 
14th, February, 1914, he sold the share to 
Musammat Pilibai, the predecessor-in-title 
of the dafendants. In the suit out of which 
this seccnd appeal arises Madhorao sought 
possession of the entire 2 annas share al- 
leging -that the consideration was taken 
for immoral purposes, or in the alternative, . 
‘was riot supported by legal necessity. He 
stated taat Baburao is dead and Ramrao 
could not be traced so that he was en- 
titled to possession of the entire share, 
The defendants -urged that the right to 
avoid th» transfer so far as Baburao's share 
was concerned abated on his death and 
that Ramrao was alive and the plaintiff 
could nct claim his share. They alleged 
that the sale to Pilibai was supported by 
legal necessity and alsotbat Pilibai made due 
enquiries regarding the existence of legal 
necessity before purchasing the property. 


The lcwer Appellate Court has held in 
para, 3 ofits judgment that the sale was 
not effected to obtain money for immoral 
purposes büt was not justified by legal 
necessity; out of the purchase money Rs. 450 
was used for the acquisition of tenancy 
right in certain lands at Mohtari; there 
was no legal necessity to acquire these 
lands, but as the plaintiff was in posses- 
sion of tte lands the sale was valid against 
him to tae extent of Rs. 450; there was no 
proof thet the remainder of the considera- 
tion was obtained in order to benefit the 
family estate ; it is not proved that Musam- 
mat Pilitai made any enquiries regarding 
necessity; Ramrao was alive and still en- 
titled to his share; and the right of 
Baburao to-avoid the sale abated on his 
death. 


The conclusion from these findings- was 
that the plaintiff was entitled to a decree 
puting Jim in joint possession of his 
shé.re amounting to 8 pies on payment of 
Rs, 150 ‘as hisshare of the amount sup- 

orted bz legal necessity”. 

ii I frst deal with the second appeal filed 
by the defendants, 8. -A. No. 422 of 1927. It 
is first uzged that the entire consideration 
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of the sale-deed was taken for legal neces- 
sity and for the benefit of the estate. This 
ground attacks a finding of fact. Apart 
from the recitals in the sale-deed, there is 
no good evidence in support of the ground. 
Ramrao has admittedly been a spendthrift 
and the recitals in the sale-deed carry little 
weight. Isese no reason to: interfere with 
the finding of the lower Appellate Court on 
this point, 

It is next urged that the vendee made 
proper and bona fide enquiries as to the 
existence of legal necessity and took the 
sale-deed after reasonably satisfying her- 
self as to the existence of such necessity. 
As pointed out in Ganba v. Shri Vishwesh- 
war Mahadeo (1) recitals in the sale-deed 
are ordinarily insufficient to establish that 
the vendee made sufficient enquiries into 
the existence of legal necessity. As I have 
stated above, the fact that Ramrac was a 
spendthrift diminishes the valus of these 
recitals. There is no independant evi- 
dence on record toshow that Pilibai made 
on enquiries. This ground, therefore, 

ails, , 

The last ground is that as thə sale is 
justified to the extent of more than one 
third and the share of the plaintif is only 
one third, the plaintiff is not 
entitled tc have the sale set aside. Now the 
finding of the lower Appellate Court, al- 
though it contains a statement that there 
was legal necessity to the extent of Rs. 
430, appears clearly to be that thera was no 
legal necessity for any sum.: The reason 
for ordering ihe plaintiff to deposit part 
of the Rs. 450 before the sale was set aside 

. is that the plaintiff is actually in posses- 
sion of the land purchased with the pro- 
ceeds of the sale of the village snare and 
that in equity he should not obtain both 
his share of the purchase money and his 
share: of the property sold. Apart from 
this, his father- Ramrao was clearly not 
entitled to sell that part of the joint pro- 
perty, which would ultimately form his 
son’s share for legal necessity, reserving 
the part which would form his own share 
for other purposes. Again, as pointed out 
by their Lordships of the Privy Council 
in Sri Krishn Das v. Nathu Ram (2) the 
true question which has to be answered 
in cases like this is:—''Whether the sale 


(1) 64 Ind. Cas, 268; 17 N. L. R. 194. 

(2) 100 Ind. Cas, 130; 49 A. 149 at p. 156; 25 A. 
L. J. 80; A. L R. 1927 P. O. 37; (1927) M. W. N. 89; 
38 M. L. T. 48; 4 O. W. N. 184; 8 P. L. T. 210; 31 O. W. 
N. 468; 54 L A. 19; 29 Bom. L. R. 825: 45 C. L. J. 
386; 53 M. L. J. 720; 26 L, W, 856-(P.-O.). < f 
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itself was one which was justified by legal 
necessity’. I have not to consider whe- 
ther the sale of a one-third share of the 
property might have been justified for 
legal necsssity but whether the sale of 
the whole property actually effected was so 
justified. For all these reasons the last 
ground must fail. ; 

The appeal is, therefore, dismissed. Costs 
on appellants. : | 

I proceed with ‘the appeal filed by 
Madhorac, S. A. No. 470 of 1927. This 
raises several interesting questions of law. 
1 first deel with the argument that as the 
sale was not for legal necessity the plain- 
tiff, a joirt co-sharer in the share’ sold, is 
entitled to possession of the entire share, 
while the purchaser -can only be given a 
declaration that he is entitled to stand in 
the shoes of his vendor and work out his 
rights and remedies in a partition suit. 

There zan be no doubt that a purchaser 
ofan urdivided share of a joint Hindu 
family, if out of possession, should not be 
given joint possession with the other co- 
parceners but should be left to his remedy 
of a guit for partition. This is settled law. 
I need orly refer to Bhau v. Budha Manaku 
Dhar (3) and Maharaja of Bobbili v. Venka- 
taraman-ulu Naidu (4) and the cases cited 
therein. Butthe Bombay High Court in 
the case ited above has held that if sucha 
purchaser is already in possession and a 
suit for recovery of possession is brought 
by an excluded co parcener, the purchas- 
er need not necessarily be ejected: the 
Court has discretion to declare him entitled 
to hold (pendinga partition) as a tenant- 
in-common with the other co-parcen- 
ers. 

In the present case, the purchaser has 
been in possession for many years in virtue 
of asale which is good until the sons ex- 
ercise their personal rights to set it aside, 
It does appear a somewhat cumbrous pro- 
cedure to deprive the purchaser of the 
possession of land which he has held for 
many years under a voidable title when 
he has silla right to regain possession of: 
a part of theland by means of a partition 
suit. Bat, in reality, the adoption: of this 
course does not involve greater hardship 
on the purchaser than the’ alternative 
course involves upon the co-parcener who 
has set aside’ a sale. In the former case, 
the purchaser can file a suit for partition 


(3) 96 Ind. Cas. 166; 50 B. 204; 28 Bom. L. R. 765; 
A. I. R.-1£26 Bom. 399. AS 
.(4) 25 End. Cas. 585; 39 M. 265; 16 "M. L. T: 181; 27 
M. L, J. 499. 
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entitled to a share of the 
during the pendency of the suit, whereas 
in the latter case, the co-parcener will very 
possibly be driven to-a suit for partition 


mesne profits 


.before obtaining physical possession of 


the share which he has every right to 
possess. 

Olearly the fact that the purchaser has 
been so fortunate as to remain for many 
years in possession under a voidable title 
is not astrong reason for inflicting incon- 
venience on the co-parcener in order to 
avoid possible hardship to the purchas- 
er, 

In Mohanlal v. Tekchand (5) the facts 


. were very similar to those in the case which 


- reason to dissent 


I am dealing. There was a sale by the 
father and even if the father did not re- 


. present himself to be acting as manager, 


theson had only a personal right to set 
aside the sale and the purchaser -remained 
in possession ofthe entire share for many 
years. It was decided that the plaintiffs 
were entitled to possess the whole and 
every part of the undivided estate while 
the family remained undivided. I see no 
from this view. In 
Maharaja of Bobbili v. V. enkataramanjulu 
Naidu (4) it is stated: “That Privy 
Oouncil has decided that the alienes in 
possession is liable to be ejected at the 
instance of the co-parceners who are not 
bound by the alienation”: The view 
taken by the Bombay High Court is to the 
effect that a purchaser already in posses- 
sion should in some cases be ejected and 
in some cases allowed to hold, till a parti- 
tion, as a tenant-in common, I agree with 
the opinion of Stanyon, A. J. O. in Mohan- 
lal v. Tekchand (5) that it involves undue 
hardship on the co-parcener to drive him 
into the anomalous position of joint posses- 
sion with a stranger or compel him to 


. carry out a partition for the benefit of the 


8 


vendee, 

This ground of appeal, therefore, suc- 
ceeds, and I. hold that the plaintiff is 
entitled to eject the defendants, though, 


“as was ordered in Deendyal v. Jugdeep 


Narain Singh (6) a declaration in favour 
of the defendants should form part of the 
decree, f 

It is next urged that the lower Appel- 
late Court erred in holding that theright 
of Baburao to impeach the sale abated on 


18 Ind. Oas. 826; 9 N. L. R. 18. 
3 C. 198; 4 I. A. 247; 10.L. R. 49; 3 Sar. P. 
© oy 3 Suth. P. C. J. 468; 1 Ind, Jur. 604 
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his deash and the plaintiff could not re- 
cover tha share which could have been 
Tecovered by Baburao. I agree with the 
appellart’s Counsel that the decision in 
Sardar Singh v. Ajit Singh (T) does not 
apply to thefacts in this case. It is not 
the case that the plaintiff Madhorao has 


“a right:o set aside thesale with respect 


to one-third of the estate while his 
brother Baburao had an entirely separate 
right toavoid the sale with regardtoa 
separate one-third share, The plaintiff 
has a subsisting right to set aside the 
sal». ln Sardar Singh v. Ajit Singh (T) 
there was at the time of thesuit no 
person im existence who had a right to set 
aside a tale. After the sale is set aside 
the defendants remained purchasers of 
the undivided share of the plaintiff's 
father Eamrao. They can sus for parti- 


-tion and the share which they will get 


depends upon the state ofthe family at 
the time of partition. Had other sons 
been born to Ramrao the share would 
have been diminished. After the death 
of Baburao the share which they can get 
has increased. From the admitted facts it 
would appear that the share which the 
defendants will receive on partition will 
bea halfshare, if they now file a suit. 
Thelowe-. Appellate Court is wrong in 
thinking that the plaintiff is only entitled 
toa one-third share and the sppellant’s 
contention that he is entitled toa two- 
third share ie incorrect. ; 

It iglas; urged that the plaintiff should 
not have been held liable to make re- 
imbursement before recovering the pro- 
perty solo. Ramrao sold property which 
was liable tobe attached. by creditors and 
spert Rs, 450 in obtaining possession of 
occupancy lands; he entered the names of 
his minor sons as tenants of thatland. The 
plaintiff is in possession of the landa, 
eithar solely or at least to the extent of one 
half. It kas not been urged that the lands 
are of a less value than the sum ‘expended 
in their &cquisition. Iseeno reason for 
disturbing the order made under the 
principles of equity that the plaintiff 
should make re-imbursement before recover- 
ing the property sold. It has not been urged 


< that hesbould make the re-imbursement 


of the whole ofthe Rs. 450 and it is clear 
ibathe must pay half that sum before 
he gets a decree for possession ofthe whole 
of the property sold. This ground, therefore, 
fails. | 


() 2 O.P. L, R. 141, 
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The deeree of this Court is, therefore, that 
if the plaintiff pay Rs. 225 to the defendants 
within a period of two months from this 
date the defendants shall deliver posses- 
sion of the 2-annasshare in suit; but it is 
declared that the defendants have acquired 
the share and interest of Ramrao in that 
property and are entitled to take such 
proceedings-as they may be advised to have 
that share and interest determined in 
partition. If the plaintiff fail to pay the 
Rs. 225 hissuit shall stand dismissed. The 
plaintiff will bear one-fourth of the coste 
in all Courts, the defendants the remaining 


three-fourths. Counsel’sfee in this Court 
Rs. 50. 
G. R. D. Appeal partly allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Frast Civit APPEAL No 77-B or1928. 
March 12, :929. 

Present: —Mr. Subhedar, A. J. C. 
RAMKRISHNA AND ANOTHEZ2— ÁPPELLANTS 
versus 
LAXMINARAYAN AND ANOTHER— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXIII, 
~p, $—Compromise decree—Covering matters, not sub- 
ject-matter of suit, validity of—Matters embodied in 
decree—Contract Act (IX of 1872), applicability of— 
Contract of sale—Time, whether essence of contract— 
Service of notice, effect of—Suit for specific per- 
formance—Delay, how far a defence—Compromise 
decree—Obligations imposed on both parties—Failure 
to perform obligation—Right to enforce obligation of 
other party. 

A decree passed on a compromise, cannot be 
regarded as ultra vires simply because it goes 
beyond the subject-matter of the suit and embraces 
other matters which are extraneous to the suit. 
Further, if the terms of the compromise decree 
which do not relate to the suit appear either directly 
or indirectly as the consideration on which the settle- 
ment ofthe plaint claim was based then such terms 
may be considered as part of the decree executable 
with it. [p. 653, col. 2.] 

Jasimuddin Biswas v. Bhuban Jelini (1) and Rani 
Hemanta Kumari Debi v. Midnapore Zemindari Co., 
Ltd, (2), distinguished. J 

Mehdi Ali Khan v. Ghanshiam Singh (3), Narain 
Das Bhagwandas & Co. v. Kalyanji Mawaji & Co. (4), 
Ramaswami Naidu v. Subbaraya Thevar (5) and 
Sarjabai v. Dhanraj (1), followed. 

Shashi Bhusan Shaw v. Hari Narain Shaw (6), re- 
ferred to. 

The provisions of the Contract Act do not come- 
into play in cases where the agreement betwaen the 
parties has become a rule of the Oourt and has 
passed out of the domain of contract. (p. 654, col. 


?, 
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Ordinarily, in agreements for the sale of pro- 
perty, time is of the essence of the contract, but it 
is open to a party, ifit was not originally of the 
essence to make it of suoh essence by service of 
notice. [ibid.] 

Jamshed Khcdaram Irani v, Burjorji Dhunjibhai 
(8), and Shahab iddin v. Vilayat Ali Khan (9), refer- 
red to. : 

Unless the parties to a contract have expressly or 
impliedly by taeir contract made time the essence 
of the contract, delay by itself ean never be a valid 
plea ina suit for specific performance, unless the 
delay onthe pert of one party coupled with reason- 
able notice givan to the other, disentitles the party 
delaying from claiming any relief in equity [p.654, 
col. 2 4 

tain Gopal Sadaney v. Kally Prosonno Sett (10), 
Jamshed Khodcram Irani v. Burjorji Dhunjibhat (8) 
and Chamari  Suryaprakasarayadu v» Arardhi 
Lakshminarasi nhacharyulu (11), followed. 

Ambadas v. Laxman (12) and Dawlat v. Kashirao 
(13), distinguisaed. ; 

Where thè conditions imposed by a compromise 
decree on the judgment-debtor on the one hand, 
and the decres-holder on the other, are independ- 
ent and not inserdependent, the failure of a party to 
perform his obligations will not disentitle him from 
compelling performance of the duties imposed. upon 
the other. [p. 655, col. 1.] .. 

First appeal against a decision of the 
First Class Sub-Judge, Akola, dated the let 
September, 1928, in Miscellaneous Judicial 


Case No. 84 of 1927, 


Mr. M. R Bobde, for the Appellants. 
Mr. M. B. Niyogi, for the Respondents, 


JUDGMENT.—This and the connected 
First Appeal No. 78-B of 1928 arise under the 
following circumstances, ; 

In Civil Euit No, 28 of 1926 on the file 
of the First Class Subordinate Judge, 
Akola the plaintiffs’ claim based op 
four simple money bonds to recover from 
the defendaats Rs. 5361-8 was compromised 
by the parties and decree, in the following 
terms, was passed on 26th October, 1928:— 

“It is orcered and decreed in terms of 
thecompronisearrived at between the parties 
that 

(1) inliec of the amountof the claim and 
plaintiff's costs'and interest upto date at 
2 per cent. permensem the defendants Nos. 1 
and 2 do execute a sale-deed in favour 
of plaintiff in respect of the field Nos. 22-1 
and 31 of Mouza Lonasan on Ist November. 
1926, free from all incumbrances and after 
taking the 2rop of 1926-27 give posses- 
sion of the same to the plaintiff on the 
lst March, 1927. 

"(2) Tha. plaintiff do pay the costs of 
the execution of the sale-desds. 

“(3):That defendants do pay off the mort- 
gage of the fieldsin favour of the Bhag- 
wandin Ranlal and hand over his receipt 
of full satisfaction to plaintiff and obtain 
his attestation to the plaintiff's sale-deed. 
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“(4) And that the defendants Nos. land 2 
do pay their own costs of suit. 
'“(5) Defendants Nos. 1 and 2 
revenue for 1926-27”. 
_It is unfortunate that although there 
were two plaintiffs the decree in some 
places describes them as one. H 

Similarly in Civil Suit No. 8 of 1926 


do pay land 


on the file of the same Court the plaintiffs" 


claim to recover from the defendants 
Rs. 5,400 due on a simple money bond was 
compromised and a decree passed on the 
same day, in plaintiff's favour on exactly 
identical terms as the one passed in 
Civil Suit No. 28 of 1926 with the. only 
difference that the property ‘to be con- 
veyed in this case consisted of fields 
Nos. 15 and 24 of Mouza Lonasan. By 
two ‘separate applications dated 29th June, 
1927, the plaintifis-decree-holders sought 
. to execute the aforesaid decrees but in each 
ease - the defendants-judgment-debtors 


resisted execution on identical grounds. 


and their objections were registered in the 
lower Court separately; the one arising out 
of Execution Oase No. 28 of 1925 as Mis- 
cellaneous Judicial Case No. 84 of 1937 
and that relating to Execution Oase 
No. 8 of 1926 as Miscellaneous Judicial 
Oase No. 85 of 1927. Exactly identical 
issues were framed for trial in both these 
cases, 

A very fair idea of the contentions of 
the parties as advaneed in the pleadings 
will be formed by reproducing the follow- 
ing issues that were fixed for trial by the 
lower Court:— 

] Whether the decree holdera are not 
, entitled to ask forsale-deed and delivery 
of possession of the fields from judgment- 
debtors by way of execution and whether it 
is necessary for decree-holders to file a 
separate suit forthe purposes ? 

2 (a) Whether the term regarding execu- 
tion of sale-deed and delivery cf posses- 
sion, of property could not be embodied 
in the decree as being matter extraneous 
to the suit and is this portion of the decree, 
therefore, not executable ? 

(b) Was it necessary for the judgment- 
debtors to press the above objection at the 
time of the passing of the decrea and is 
not the above objection open to them 


ow ? : 

3. (a) Whether the decree-holders are not 
entitled to ask for a sale-deed from the 
judgment-debtors owing to their failure to 
perform their part of the contraci as em- 
bodied in the decree ? A 

(b) Whether the decree-holders did not 
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purchase stamp for the sale-deed owing to | 
judgnent-debtors' unwillingness to execute . 
the ssle-deed ? 

4 (c) Whether  deeree-holders allowed 
judgment-debtors to perforn the summer 
operations and sow the fields on an assurancé 
that they would take a sale-deed on 
Hangam?' i 

(b) Are the decree-holders on’ account 
of the aboveconduct debarred from ask- 
ing fcr asale-deed by the present appli- 
cation which is filed before the expiry 
of the Hangam? | 

(e) Whether the judgment-debtors made 
over possession of the fields to decree- 
holders who accordingly did summer 
operations and whether judgment-debtors 
subsecuently obstructed decree-holders in 
the ctltivation of the fields? 

In en elaborate order recorded in Mis- 
cellaneous Judicial Case No. #4 of 1927 the 
learned Subordinate Judge answered issues 
Nos. 1, 2and the first part of issue No. 3in the 
affirmative and the second part of issue No. 3 
and the first and last parts of issue No; 4 in 
the negative. No finding was recorded 
om issue No. 4 (b). On these findings the 
lower Oourt ordered execution of the 
decrees to proceed. Two separate appeals 
challenging the correctness of the decision 
of the lower Court have been filed by the 
defendants-judgment-debtors in this Court 
and registersd as First Appeals Nos. 77-B 
and 78 B of 1928. As the points for deci- 
sion i2 both the cases are identical; 
one set of arguments was addressed by: 


‘the Counsel for the parties, and, therefore, 


this jadgment 
appeals. 


The eppellants’ learned Advocate argued 
that tke subject-matters in the two suits 
being merely claims for monies due: 
under simple money bonds the Court had, 
no jurisdiction under the provisions of 
O. XXIII, r. 3 of the Civil Procedure 
Code tə embody in its decrees, as it ac-' 
tually did, matters extraneous to 
the claim, and, therefore, the decrees were. 
nullity or at best declaratory ones and. 
not executable and the plaintiffs’ remedy, 
if any, was by separate suits. i 


Itis contended that the last words of 
the aforssaid rule “so far asit relates to. 
the suit" exclude the possibility of all 
matters which are not the subject-matter’ 
ofthe suit and Jasimuddin Biswas v.. 
Bhuban Jelini(1) and Rani Hemanta Kumari - 


wil govern both the 


(1) 34 C. 456. mE 
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Debi v. Midnapore Zemindari Co., Lt. (2) 
have been cited in support of the conten- 
tion. In the first case cited it appears 
that a regular suit, based on the azree- 
ment embodied as part of the decree apon 
& compromiseentered into in the prezious 
suit was filed and the only question for 
decision before the Oourt was if the 
terms of the sulehnama could net be 
proved on the ground of its being anre- 
gistered and the Court held that they 
could be proved. In the Privy Council 
case the same question was in issue and 
` their Lordships held that the unzegis- 
tered. agreement which was a part cf the 
compromise decree could be received in 
evidence. In dealing with the question 
whether the decree could be given in 
evidence to affect matters not ecming 
within the scope of the suit for want of 
registration, their Lordships, no doubt, re- 
marked that it may be thatas a cecree 
it was incapable of being executed out- 
side the scope.of the suit, but that it did 
not prevent its being received in evidence 
of its contents. The question involved in 
the present case was not, however, raBed or 
decided in either of the above case3 and, 
therefore, they cannot be regarded as autho- 
rity to be follewed in the decision 4f the 
present case. 


"'Ina later case before the Privy Council 


the question was if a compromise arrived 
at between the parties in a suit which 
embraced within its terms matters extrane- 
ous to the subject-matter of the suit could 
be recorded and given effect to in a decree 


under O. XXIII, r. 3, Oivil Prozedure: 


Code and their Lordships answered bəth the 
questions in the affirmative, Vide Mehdi 
Ali Khan v. Ghanshiam, Singh (3) The 
principle laid down in this case was fo-lowed 
with approval’ by a Bench of this Court 
: jn the case of Narain Das Bhagwa2z Das 
v. Kalyanji Mawaji & Co, (4) in pre£erence 
fo the observations contained inths case 
of Rani Hemanta Kumari [Debi v, 
Midnapore Zemindari Co. Ld. (2) and it was 
held that it was competent to the Court not 
only to record the entire compromise but to 
-passa decree in accordance therew-th by 


(2) 53 Ind. Cas. 534; 47-0. 485; 37 M. L.J. 525; 
17-A. L. J. 1117; 24 O. W. N. 177; (1920) EW. N. 
66; 97 M. L. T. 42; 11 L. W.301; 46 I. A. 240731.0. L. 
J. 298; 22 Bom. L. R. 488 (P. O.). : 

"(3) 104 Ind. Cas. 375; 53 M. L. J. 345; A., I. R. 
1927 P. O.-204; 46 O. L. J. 209; 4 O. W. N. 837; 
(1927) M. W. N. 723; 29 Bom. L. R. 1376; 3 
Y. 300;.33 O. W. N. 93; 27 L. W. 540 (P. O.). 

(4) 107 Ind, Oas. 525; 24 N. L, R. 55; A, I R. 1928 
Nag. 173. t 
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even including in its operative parts the 
operative directions thereof, in spite of the 
suit being merely declaratory in its nature.. 
Exactly ths same view was also expressed 
by the Madras High Court in the case of 
Ramaswami Naidu v. Subbaraya Thevar 
(5) where tha learned Judges held that a 
decree passed on a compromise cannot be 
regarded as ultra vires simply because it 
goes beyond the subject-matter of the suit 
and contains other conditions. It was fur- 
ther held in this case that if the terms of 
the compromise decree which do not relate 
to the suit appear either directly or indi- 
rectly as cocsideration on which the settle- 
ment ofthe plaint claim was based then 
such terms nay be considered as part of the 
decree executable with it. 
‘In Shashi Bhusan Shaw v. Hari Narain 


"Shaw (8) it was observed that where a suit is 


merely for ine recovery of specific proper- 
ties, the distinction between property in 
suit and pronerty extraneous to the litigation 
‘may bs adequate and will be equal to the 
distinction >etween matters which relate to 


the suit and matters-which do not, and that 


“in thoge cases where suits are not for re- 


covery of property but to establish particu- 
lar claims, facts have to be looked at as a 
whole to escertain whether matters have 
been introduced into the suit which do not 
relate to the suit. Mr. Mulla in his com- 
menteries on the Civil Procedure Code, 
8th Edition, at page 773, observes that as 
a general rule all terms which form the 
considaration for the adjustment of- the 
matters in dispute, whether they form ‘the 
subject-master of the suit or not, become 
related to ire suit and can be embodied: in 
the decree. The ratio decidendi of the case 
of Mendi Ali Khan v. Ghanshiam Singh (3) 
also is thai where a compromise complete- 
ly disposes of a suit and the terms agreed 
to are suck as to he susceptible of specific 
performance being granted no party to such 
acomprom:se can refuse to be bound by 
its tezms and to escape from his- obligation 
thereunder. In Sarjabat v. Dhanraj (7) 
where adeeres was passed in terms of a 
compromiss which directed that in case: of 
failure in payment up to a certain date, by 
the judgment-debtor, -of the’ decretal 
amount, th» amount was to be a charge on 
certain properties of the judgment-debtor, 
this Court held that the charge was en- 


(5) &8 Ind. Jas. 648; 49 M. L., J. 490; (1925) M. W. N, 
595; A. I..R. 1925 Mad. 1101. : s 
(6) 66 Ind. Jas. 705; 48 O: 1059; 25 O. W. N. 990. . . 
- (7) 6 Ind, aCag; 11; 8 N, L.J. 9; A, I, R..1928 
Nag. 230, WURST ts eg : zr PUT 
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forceable in execution of that decree and 
no separate suit was necessary. 

On the question whether the decrees 

“were nullity the learned Advocate for the 
appellants frankly admitted that he found 
no authority in support of his contention. 
Applying the principle discussed above to 
the facts of the present case, I have no 
hesitation in holding that the compromise 
decrees in Civil Suits Nos. 28 of 1926 and 
8 of 1926, dated 26th October, 1928, were 
not ultra vires or void, that the same were 
not merely declaratory in nature, that the 
game are executable, and that i& is not ne- 
cessary for the plaintiffs to institute sepa- 
rate suits for the reliefs already granted 
by the said decrees. 

It was next contended on behalf of the 
appellants that assuming that the decrees 
could be enforced specifically, no relief 
should be granted to the plaintiffs because 
they committed a breach by their default 
in paying the costs of conveyance as direct- 
ed by the decrees and the defendants are, 
therefore, relieved of performing their 


part of the agreement embodied in the. 


decrees. Section 54 of the Contract .Act 
was relied on in support of this contention. 
. The respondents’ learned Advocate, how- 
ever, met this contention by arguing that 
the provisions of the Contract Act did not 


come into play in cases where the agree-: 


ment between the parties had become a 
rule of the Court and passed cut of the 
domain of the contract and this argument 
has my entire concurrence. I hold, there- 
fore, that itis not open to the appellants 
to invoke the aid of the provisicns of the 
Contract Act and say that because the 
plaintifis committed the default first,the 
appellants were entitled to avoid their own 
obligations under the terms of the dec- 
ree. , . 

Assuming, however, that the law govern- 
ing contracts could be applied to the terms 
of a deeree the next question for consider- 
ation is whether time was of ths essence 
of the obligations created by the terms of 


the present decrees. Ordinarily, in agree- 


` : ments for the sale of property time is not 
`- of the essence of the contract, but it is 
open to a party, if it was not originally of 
the essence, to make it of such essence by 
service of notice: see Jamshed Khodaram 
Irani v. Burjorji Dhunjibhai (8) referred 


(8) 32 Ind. Oss. 246; 40 B. 289 at pp. 298 to’ 300; 30 

M. L.J. 186; 3 L. W. 239; 19 M. L, T. 184; 14,4. 

. L. J. 225; (1916) 1 M. W. N. 229; 18,Bom, LE. R. 
163; 230, L. J. 858; 20 0, W. N, 744; 43 L A, 26. 
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to with approval in this Court's judgment 
in Skahabuddin v, Vilayat Ali Khan (9) 
Unless the parties to a contract have, there- 
fore,'expressly or impliedly by their conduct 
made time the esssnce of the contract, de- . 
lay by itself, can never be a valid plea in -a 
suit kor specific performance unless, the 
delay on the part of one party, coupled | 


-with reasonable notice given to-him by the 


other, disentitles the party delaying from. 
claiming any relief in equity: see Kissen 
Gopal Sadaney v. Kally Prosonno Sett (10), 
Jamsked Khodaram Irani v. Burjorjt 
Dhunpbhat (8) and Chamartt Suryapraka- 
sarayadu v. Arardhi Lakshminarasimha- 
eharyvlu (11). j à 

"It is significant to note that although by 
the deerees in these cases the Ist of Novem- 
ber, 1426, was fixed for the execution of the 
sale deeds the decrees themselves were not 
drawn up.and signed up till that date; 
and J egree with the lower Court in think- 
ing that, under the circumstances, it does 
not seem at all probable that the particu- 
lar date mentioned above was of the es- 
sence of the contract, I, therefore, hold 
that time was not of the essence of perfor- 
mance of the obligations created by the 
decrees in the present case and that the 
appellants are not, therefore, entitled to 
avoid ;hem under s, 65 of the QOontract 

et. : 

I am fuither of opinion that since the 
decrees contain specific directions as to 
what esch party had to do, these directions 
must ba read as independent of each other. 
For instance had the defendants paid all 
the costs of conveyance themselves and 
executed the sale-deeds, could they “not 
enforce, by coercive process of -execution 
proceecings, the obligations of the plaint- 
iffs uncer the decrees of reimbursing them 
for these expenses? Oould the plaintiffs 
then ba heard to say that because they 
could not find the money in the first ins- 
tance and pay it over to the defendants, 
the latter had no business to incur the costs 
of the sale-deeds and ask for reimburse- 
ment? I think under the express terms 
of the decrees each party has to do his bit 
failing which the other party has a right ` 
to haveit performed through the machi- 
nery provided by the execution proceed= ` 
ings. - % 

Anotker ingenious argument advanced 
on beha-f of the appellants was.that as the 


n 95 Ind, Oas. 614 at p. 621; A. IR. 1926 Nag.: 


o 33 J. 633 at p. 636. s 
(11) 23 Ind, Cas, 560; 26 M, L, J. 518, 
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- . date fixed in the decrees for the execution 
of the sale-deeds has passed by, on account 
of the default of the plaintiffs in paying 
the costs of conveyance beforehand, the 
decrees have become incapable of execution, 
the Oourt having no power in decrees 
based upon compromises to extend the 
time for. perfermance under s.148, Civil 
Procedure Cede. Reliance- was placed on the 
following two cases of this Court: Ambadas 
v. Laxman (12) and Dawlat v. Kashiroa, (13). 
The first was a case of pre-emption in 
which there is always an alternative 
direction given in the decree that if the 
money is not paid by a particular date 
the suit would be dismissed. The second 
was of a consent decree in a mortgage 
suit where special period of one year was 
fixed for redemption with an alternative 
of foreclosure and this Court, under the 
circumstances, rightly held that no further 
extension of time could be granted. In 
` the present. cases the decrees contain no 
alternative directions that if by the parti- 
cular dates mentioned therein any party 
failed to carry out his part of the obligations 
he would be relieved ‘completely of all 
obligations imposed upon him by the 
decrees. and the other party would be 
precluded from enforcing them against the 
party in default. It is, therefore, clear 
that thé cases.cited above haveno applica- 
tion to.the facts and circumstances of the 
present cases. As I have alreecy said 
the terms of the present decrees sppear 
to me to be not interdependent, put each 
direction stands by itselfand can, therefore,- 
be separately enforced. : 


There is & clear finding contaihed in the 
last portion ofthe lower Court's judgment, 
with which I fully agree, to the effect 
that in the present cases both the decree- 
holders and ihe judgment-debtois are 
. guilty of failure to perform their respective 
obligations created by the decrees, but 
for the reasons given above this cannot 
disentitle one party from compelling 
the other to perform his obligations in 
execution proceedings. To disallow the 
plaintiffs-decree-holders to execuie the 
decrees would be doing manifest injustice to 
them under: the circumstances of the 
case, 

For the reasons set forth above Iuphold _ 
the orders passed by the learned Subordi- 
nate Judge in these cases and dismiss 


. (12)'71 Ind. Gas, 401; 19 N. L. R. 8; A. I. R. 1923 
Nag. 210. 
(13) 92 Ind, Cas, 822; A. I, R, 1920 Nag. 280. 
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the appeals with all costs. As the subject- 
matters in dispute in both the cases are 
valued at more than Rs. 10,000,I fix the 
Counsel’s fee in this Court in each casé 
at Rs. 15C. : 
G, B.D, 


EN 


Appeal dismissed, 


——— wi 


NAGFUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secenp O1vit APPEAL No, 426 or 1997. 

March 11,1929, . 

Present :—Mr. Staples, A.J. C. and 
Mr. Ghulam Mohiuddin, A. J. 0, 
BALAJI—DEFENDANT—APPRLLANT 

versus 


GOPAL —PLAINTIFF —RESPONDENT, 

Civil Prozedure Code (Act V of 1908), s. 78, O, XXI. 
r. ll—Ezecution application—Relief in 0, KAT 
T. ll (2) mot claimed but relief for rateable dis. 
tribution clcimed—Rateable distribution, whether can 
be granted. 7 : 

An applization for rateable distribution is notan 
application for execution within the meaning of s, 73 
of the CivilProcedure Oode, [p 657, col. 1.) 1 ' 
“In order that a person may be entitled to raté- 
able distribution under s.73 of the Code, he must 
have, befom the receipts of the assets, filed an 
application for execution in the Court : recovering 
those assets, claiming any of the reliefs mentioned in 
cls. 1 to 5 of r. ll of O. XXI of the Code. An 
application fer execution in which any of those 
reliefs is not claimed will not entitle the applicant 
to a rateab-e distribution, even though it may be 
a step-in-ad ofexecutionin order to save limita- 
tion for execution of the decree under Art, 182 of the 
Limitation Aet  [ibid.] 

Chunni Lal y. Jugal Kishore (2), Arunachellam 


- Chettiar v. Haji Sheik Meera Rowther (4), referred 


to. 

Dwarkadas v. Ghasi Ram (1) and Rai Bahadur 
Mukund Bclkrishna Buty v. Harnaráin & | 
Ram (3), referred to. ° ieee 


Second appeal froma decree of the Ad- 
ditional District Judge, Chanda, dated the 
llth April, 1927, in Civil Appeal No; 8 of 


1927 
, OPINION. ' 

Stapl2s, A. J. C. and Mohi- 
uddin, A.J. C.—(February 8, 1929), 
—In this appeal a reference has been made 
by Pridezux, A. J. CO, in the following 
terms:— : - : 
` “The qaestion is whether the view ex- 
pressed by Kotval, A.J. O.,in Dwarkadas 
v. Ghasi Rame (1) is not too narrow. Is it 
neeessary for a creditor, claiming on the 
strength ofa money decree rateable dis- 
tribution from the proceeds of a saleof 
his debtors property about to take place 


(1) 64 Inc, Oas, 53; 17 N, L, R. 143, 


Ja 
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atthe instance of. another creditor, to ask 
himself for attachment and sale of that 
property, oris itsufficient to merely ask 
for réteable distribution? The question is 
of general importance and I would ask for a 
Bench to decide it.” i : 

Theífaetsof the case have been fully 


stated in the judgments of the lower Courts : 


. andare not disputed. It is admitted that 

the respondent Gopal was executing his 
decree against Sakharam in Oivil Suit 
No. 170 of 1924 andthat he had attached 
immoveable property belonging to Sakha- 
ram, and an auction sale was held on the 
22nd May, 1925. On the day ofthesale 
the appellant Balaji, who had obtained 
a decree against Sakharam in Civil Suit 
No. 217 of 1924, made an application for 
rateable.:distribution before--the sale pro- 
ceeds actually reached the Oourt. It may 
be noted that the*Oourt, which triad both 
the -Oivil Suits Nos. 170 of 1924 “and 217 
of 1924, was the same, namely the Court 
of the Subordinate Judge, Warora. The 
Subordinate Judge. allowed the applica- 
, tion for rateable distribution, and Balaji 
was: awarded asum of Rs. 193 out `of the 
sale proceeds by way ofrateable distribu- 
tion, Gopal, .thereupon, filed asuit for 
: recovery of this amount plus Rs. 16-3 
costsin the proceedings for rateable dis- 
tribütion, on the. ground that. rateable 
distribution was wrongly- allowed and 
that this sum should not have been paid 
to Balaji, The Sub-Judge, Second Class, 


- Warora, Who. tried the suit, decreed the. 


` claim in- favour of the plaintiff and. that 
decree was upheld by the . Additional Dis- 
trict Judge, Chanda, on appeal. In second 
appeal to: this Court. a” reference. has been 
made as.stated above, - MN 25 
: The only point to be decided is whether 
the applieation by the appellant for rate- 
able distribution can be heldto bean ap- 
` plication for execution within the meaning 
‘of s. 73 of the Civil Procedure Code.: In 
: theruling in Dwarkadas v.Ghasi Ram (1) 
Kotval, À. J. O., hag held that "one ofthe 
' conditions which - must exist before a 
decree-holder may be entitled to a rateable 


' distribution is that. he must, prior to the 


` receipt of assets, have applied to the 


= ` Court” by: which the assets are held for 


execution of his ‘decree: Chunni Lal v. 
Jugal Kishore (2) and that “such. an ap- 
plication must be in the form prescribed 
by O. XXI, r. 11 (2)". ‘In the reference an 
opinion is called for as to whether this 
(2) 27 A. 132 at p. 135; A, W. N, (1904) 188; 1 A. L, 


Batasi t. GObaE, > 


: . 
¿die i 0.1929  . 
view is too narrow, 4. -e.. it is questioned 
whether the application for execution must 
actually ask for attachment and .sale of 
the property, which is already attached, 
or whetker itis sufficient to ask for rate- 
able distribution only. . Kotval, A. J.O., 
hag hela that the application forexecu- 
tion must be.in the form prescribed by 
O. XXI, r. 11; and. according to that order 
it must e stated in the application the 
mode in which theassistance of the Court 
is required; namely, whether: — - 

“(i) by the: delivery of any property 
specifically. decreed; 

“(it) by the attachment and ‘sale, or by 
the sale without attachment, of any pro- 
perty; 


' “(tit) by the arrest and detention in 
. prison of any person; a 


"(iv) by the appointment of a Receiver; 

“(v) otharwise, as the nature of the relief - 
granted may require,” à : . 
. It would seem, then, that,'for an applica- 
tion for execution to be a valid- applica- 
tion, there must be an application for creme 
definitefcrm of execution. Rateable dis- 
tribution as such is not a form of execu- 
tion; nor do we think that it can be. 
included in el. (j) (e) “otherwise, as the 
t cf the relief granted may re- 
quire”. - 

It may.be noted that, under the Civil. . 
Procedure Oode, there is .no application 
for rateakle distribution as such. Section 
73 only lays down that the assets shall 
be rateakly distributed among all persons. 
who have made applications tothe Court 
for the execution of their decrees. It is. 
not even necessary, according. to that 
section, for the. deeree-holders to make an . 
application for rateable distribution. All 
that is necessary is that the decree-holders 
shall have applied - to the Court, which 
holds the assets, -for execution of-their 
decrees bafore the receipt of the assets. It 
may furtker be noted that the particulars 
given in &ub-cls. (a) to (i) of O. XXI,r, 11, - 
el. (2, arə only particulars which can be 
obtained “rom the Register of Civil Suita 
and which can be supplied by the Reader of - 
the Court It is with regard to -these - 
particulars that applications have to be 
checked ky the Readers and returned for 
amendmert, if found to be incorrect, 
There car hardly ever be a-case of an 
application being amended with regard to 
the particular mode of execution sought, 
There is, we think, then, no force in the 
argument now: put forward by the learned- 
Counsel. for. the. appellant that the applis ` 
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cation asking for rateable distribution. 
should have been returned for amendment. 

We are of opinion, then, that ar appli- 
cation that only prays for rateable distri- 
bution is not a valid application for 
execution within the meaningof O. XXI, 
T. ll, that the Civil Procedure Code does’ 
not recognise an application for rateable 
distribution as such and that,in order to 
obtain rateable distribution under s. 73, 
a decree-holder must have made ar appli- 
cation for execution to the Oourt, praying 
for execution of his decree in one of the 
ways mentioned in O. XXI, r.11, before the 
receipt of assets by the Court. The learned 
Oounsel for the appellant has referred to 
Art. 182, cl. 5, ofthe Limitation Act and 
contended that it has been held that an 
application, even though it did not mention 
the way in which the decree-holder sought 
the assistance of the Oourt in executing 
his decree, is astep-in-aid to save limita- 
tion. This point seems to be one of some 
difficulty and there have been conflicting 
rulings in the matter; but, in any case, it 
seems that an application must at least ask 
for notice to be issued to the judgment- 
debtor to save limitation. We would refer 
in this connection to two rulings of this 
Court in Rai Bahadur Mukund Balkrishna 
Buty v. Harnarain & Govind Ram (3). The 
analogy, however, of what might ar might 
not bedone to save limitation under Art. 1&2 
cannot, we think, be applied to an appli- 
cation for execution according to s, 73 of 
the Civil Procedure Code. In the ruling in 
Rai Bahadur Mukund Balkrishna Buty v. 
"Harnarain & Govind kam (3) Ismay, Offig. 
J.O., did not decide whether the application 
was made according to law for execution or 
only to take some step-in-aid of execution. 
We are of opinion that an application 
which does not specify the way in which 
the assistance of the- Court is saught for 
executing the decree according to O. XXI, 
r. 11, isnotapplication for execution accord- 
ing to Jaw, even though it may. bean appli- 
cation which can be considered ase step-in- 
aid of execution so as to save limitation. 
We would refer tothe rulingin Arunachel- 
lam Chettiar v. Haji Sheik Meera Rawther (4) 
.which has been referred. to by Kotval, 
A..J. O., in the ruling in Dwarkadas v. 
Ghasi Ram (1) and would quote with 
approval the following passage from 
pages 26 and 27* of the Madras ruling :— 

(3) 11 C. P.L. R. 157 


(4) 7 Ind. Cas. 856; 34 M. 25; (1910) M. W. N. 688; ` 


8 M. L. T. 226. 
*Pages of 24 M.—[Ed.] E DT RUM 
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BAPU v. GULABCHAND; 
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: “Buat thêre is no -authority: for the view. 
that a mere application for rateable, 
distribution is an application for execution 
as contemplated by s. 295. On the other 
hand, it has been held that it is not; 
see Ramjcsh Agarwala v. Guru Charan Sen 
(5). Section 230 of the Code provides for an 
applicaticn for execution and s. 235 specifies 
the form and contents of that application. 
The mers application for rateable distri- 
bution, therefore, which does not comply 
with the requirements ofs. 235 in form or 
substance cannot be treated as the sort of 
application for execution falling within the 
scope.of s. 295". | 

We are of opinion, then, that the question 


‘referred to this Bench must be answered 


in the nagative, that the view expressed 
by Kotral, J. O., in Dwarkadas v. 
Ghasi Rcm (1) is correct and that a creditor 
claiming rateable distribution on the 
strength of a money decree must himself 
ask for attachment and sale of the pro- 
perty orfor execution of his decree by one 
of the modes specifled in O. XXI, r. 1l 
(j), of the Civil Procedure Code. 

Mr. M. E, Bobde, for the Appellant. 

Mr. D. T. Mangalmurti, forthe Responda 


ent. i 
JUDGMENT.—In view of the opinion 
now given by the Bench, to which a reference 
was made, this appeal must fail. "The view 
taken by the Courts below iscorrect andthe 
appeal is, therefore, dismissed, All costa 
will be torne by the appellant. I 
G. R. D. Appeal dismissed, 
a 3 Ind, Cas. 105; 11 C. L. J. 69; 40 WN 
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NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. m 
FULL BENCH. 
Mi£OELLANEOUS OtvIL APPEiL No, 34 or 1927. 
March 21, 1929. : : ' 
Present :—Mr. Maenair, J. C, 
Mr, S:aples, A. a 3 oh Mr. Kinkhede, ` 


BAPU-—APPELLANT, 
versus j 
GULABOHAND AND OTHERS- 
: : RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXII, 
Tr. 4, 10—Death of party after preliminary deeree 
uoa wether- abates—O. "X XII, v. 10, applicability 
of, A 2 : 
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- Rule 10 of O. XXII, Civil Procedure Code, applies in 
a case in which the death of the defendant occurs 
between the passing of the preliminary and final decree 
of the suit, and not r. 4 of that Order. [p. 660, col. 1] 
Lachmi Narayan Marwary v. Balmukund Marwary 
(6), Lakhpati Kuer v. Daulat Singh (7) and Perumal 
Pillai v. Perumal Chetty (8), followed. 1 
Tularam v. Tukaram (1), approved. : 
Appeal against an order of the District 
Judge, Wardha, dated the 21st April, 1927, 
in Civil Appeal No. 52 of 1926, : 
‘ORDER OF REFERENCE TO A 
| FULL BENCH. 
‘Prideaux, A. J.  C.—(January 
25, 1929).—1t. was held by ` Hallifax, 
A. J. O, in Tularam v. Tukaram 
(1). that "the firstfour rules of O. XXII, 
cannot apply to a case in which the death of 
the defendant occurs between the passing of 
preliminary and final decrees in a suit, as 
there is then no right to sue surviving.” My 
learned brother followed the Calcutta High 
Court in this view: see Surendra Keshub 
Roy v. Khetter Krishto Mitter (2). I have 
doubts asto the correctness of this case ; 
for it seems to me that O, XXII, r. 4, ap- 
plies where a defendant dies after the 
preliminary decree and, before the final 
decree in a suit for dissolution of partner- 


.'Bhip or for accounts or a suit ona mort- 


gage. In Ali Bahadur Beg v. Rafiullah (3) 


‘two Judges disagree with the ruling in 
Tularam v; Tukaram (1) and in support of 


their opinion they mention Tularam 


- v. Tukaram (1) and . Dakoju Subbara- 


yudu v. Musti Rama Dasu (4). In this 
connection please also see Lakshmi Achi v. 
‘Subbarama Aiyar (5). ... UAE 

Il'would ask for a Full Bench decision 
on the question whetherr. 4 of O. XXII, 
or r. 10 of the same Order applies in a case 
in which the death of the defendant oc- 
curs between the passing of the prelimi- 
nary and final decrees ina suit. 


: OPINION. 
.Kinkhede, A. J. C.—(February 18, 
1929).—The point referred for the decision of 
the Full Bench by the Order of Reference 
‘made by Prideaux, A. J. O., is whether r, 4 


“of O; XXII, Oivil Procedure Code, or r. 10 


thereof, applies in a casein: which the death 
of the defendant occurs between the pass- 


(1) 64 Ind. Oas. 307; 17 N. L. R. 82. 
(2) 30 C. 609; 7 C. W. N. 517. 

(3) 100 Ind. Cas. 288; 49 A. 310; A. I. R. 1027 All, 
27%: 25 A. L. J. 175." - : 

(4) 68 Ind. Cas. 942; 45 M. 872; 15 L. W.. 309; 42 


M. L. J. 804: 30 M. L. T.202; (1922) M. W.N. 375; 
e 


A.T. R. 1923 Mad. 237. : 


` (5) 29 Ind. Cas. 142; 39 M. 488; 2 L. W. 403; 28 M, . 


hu 491; (1915) M, W. N, 3275; 37 M, L, 1.385, > 
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ing of tke preliminary and final decrees’ 
in a suit, This Court's reported decision 
in Tularam v. Tukaram (l) favours the 
view tha; r. l0 applies and that there is 
no abatement of the suitin such a case. 

The point has been discussed at great 
length bsfore the Full Bench. Having 
considered the cases cited by the Counsel 
on. each side, I am of opinion that the view 
taken by this Oourtin Tularam v. Tuka- 
ram (l) is good law, as it has the support 
of iheruling of their Lordships of the 


: Privy Council in Lachmi Narayan Marwary 


v. Balmucund Marwary (6) and is in. accord 
with the view taken in Lakhpati Kuer v. 
Daulat Singh (7) and in the Full Bench 
decision of the Madras High Court in 
Perumal Pillai v, Perumal Chetty (8) where 
the whole case-law has been discussed. - - 

My reply to the reference will, therefore, 
be that the view of law taken by this 
Court in Tularam v. Tukaram (1) is sound, 
inasmuch as where the death of a party 
to asuit takes place after the passing of 
the preliminary decree, there can be no 
abatement of the suit for the simple reason 
that the right to sue merges in the decree 
and the decree conclusively determines the 
rights of the parties thereto. 


Macnzir, Offg. J; C. and Staples, 
A. d. C. (February 16,1929.—1In this appeal 
a referenze has been made to a Full Bench 


atthe instance of Prideaux, A. J. O., in the 


following terms:— ; 
* * x * 
“The facts of the case are not disputed 
and may be briefly stated. A preliminary 
decree fozforeoclosure was. passed on the 
30th. Octeber, 1920, in favour of Sobhag- 
mal, Ranji, Krishnaji, Venkappa and 
Narayan against Sadasheo. The decree- 
Ramji and Sobhagmal 
died and the names of the first two were 
struck off from the record as they were 
represented by the decree-holders already 
on recorc. Upon: Sobhagmal’s death his 


„widow Tulsabai was brought on record and 
the decree-holders then remaining were 
.Tulsabai, Krishnaji and Venkappa. Sada- 


(1924) M. V". N. 707; 10 O. & A. I. R. 1033; 5 P. L. 


T. 623; 22 £. L. J. 990; 26 Bom. L. R. 1129; 40 C. L, 
J. 438; 517, A. 321; L. R 5 A. (P. C) 171; 29 C. W. 
N. 381; 1 O. W. N. 629 (P. O.). 
(7) 101 Ini. Cas. 174; 2 Luck. 464 at p. 466; 4 O. W, 
. N. 239; A. I. R. 1927 Oudh 156. 
(8) 112Ini. Cas.116; 51 M. 701; (1928) M. W. T 


434; 8 L. V, 164; A, I, R, 1928 Mad. 914; 55 M. L, 
J. 253, i : ; 
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sheo paid part of the decretal amount and 
iime was extended up to December, 1923. 
No further payment appears to have been 
made. Meanwhile Tulsabai died and the 
judgment-debtor Sadasheo also died. , On 
the 7th September, 1925, Gulabchend, who 
claimed to be the legal representative of 
Tulsabai, Krishnaji and Venkappa, made 
an application for making the decree final 
and also made another application that 
Gulabchand should be brought on the re- 
cord in place of the decree-holder Tulsa- 


bai, and that the present appellant Bapu: 


should be brought on the record as the 
judgment-debtor in place of his deceased 
father Sadasheo. The trial Court . held 
that, as Sadasheo diedon the 4th Novem- 
ber, 1924,7. e., more than three months 
before the application was made, the suit 
had abated against his legal representative 


-Bapu. The trial Court further held that. 


the suit should be deemed to have abated 
as far as Gulabchand, the legal represen- 
tative of Tulsabai, was concerned, as 
Tulsabai died on the 3rd Apzil, 1924. 
The Sub:Judge based his findings on the 
view thatthe case was governed by O, 
XXII, r. 4, sub-r. (3), and referred to the 
ruling in Narayan v. Dhudabai (9). On 
appeal, however, the District Judge has 
held that that ruling had no application 
and followed the ruling in T'ularam v. 
Tukaram (1) holding that O. XXII, r. 
10, applied and not O. XXII, z. 4; and 
that, therefore, the application was not 
barred, nor did the suit abate against the 
legal representative of Sadasheo. 

The only point to be decided now in 
this reference is whether O. XXII, r. 4, 
should apply in a case of this kind, where 
the death of & party takes place after the 
passing of the preliminary deeree but 
before the.decree is made absolute; or 
whether O. XXII, r.10,should apply. It 
may be noted that there is now no room 
for the contention that r.10 cannot apply 
in the case of the death of one of the 
parties toa suit; and the view taken in 
the two Bombay cases, referred to in 
Tularam v. Tukaram (1), namely, Rajaram 
Bhagwat v. Jibai (10)-and Jamnadas Chha- 
bildas v. Sorabji Kharsedji (11)cannot now 
be considered as correct. The only point 


in dispute is whether, after the preliminary: 


decree has been passed, it can be held 
that the :right to sue subsists so as to 


(9) 92 Ind. Oas, 663; 21 N.L, R. 38; A. I. R, 1925 
Nag. 299. 

(10) 9 B. 151. 

(11) 16 B, 27. 
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bring the case within r. 4 of O. XXII, or not” 
At page 83* of the ruling in Tularam v. 
Tukaram (1) Hallifax, A.J.O. has held that. 
after the passing of the preliminary decree 
there is no further right to sue in the 
plaintif; and this view, in our opinion, 
appears z0 be correct. It is true that the 
mater is one upon which there is a conflict 
of authority, and many rulings can be 
cited on either side. The matter, however, 
appears to be decided by the ruling. in 
Lachmi Narayan Marwary v. Balmukund. 
Marwar, (6) in which their Lordships `of 
the Privy Council have held that, after a 
decree has once been made ina suit, the. 
suit cannot be dismissed unless the decree 
is reversed on appeal. Their Lordships at 
page 66[ of that ruling state :— MEC 

“The parties have, on the making of the 
decree,acquired rights or incurred liabilities 
which are fixed, unless or until the decree 
is varied or set aside." - i ; 

In our opinion, their Lordships have made 
it clear that after a decree has once been 
made, the right to sue does not subsist and 
the suit cannot abate. It may be noted 
that after this decision of the Privy Council 
th» Madras High Court, which formerly 
took the opposite view, as may beseen, 
from th» rulings in Lakshmi Achi v, Subba- 
rama Aiyar (5) and Dakoju Subbarayudu v. 
Musti kama Dasu (4) has now adopted the 
view that a preliminary decree determines 
the rights of the parties, This has been, 
laid down by the Full Bench of that Court . 
in Perumal Pillai v. Perumal Chetty | (8); 
which overrules Dakoju Subbarayudu v. 
Musti Bama Dasu (4). We would especially 
refer tc theopinion of Coutts-Trotter, O.J. 
at pages 709, 710 and 711 ofthe later ruling. 
It may be noted that the rulings in Alt 
Bahadvr Beg v. Rafiuliah (3) which has been. 
quoted by Prideaux, A. J. C. in his Order of 
Reference, relied upon Lakshmi Achi y. Sub- 
barama Aiyar (5) and it must be held that 
that ruling has been overruled by Perumal 
Fillai v. Perumal Chetty (8). In the 
ruling reported as  Lakhpati -Kuer v. 
Daulat Singh (T) it has been. held that 
no question of the right to sue can subsist 
in a sait after a decree is delivered by 
the Courtin that suit. We would quote 
the folowing passage from that ruling :— 

“Decisions of almost all the High Courts 
in Ind:& were ‘cited in support of the view 
that: proceedings .after the preliminary 
Cecree and before the final decree are 
proceejings in the suit. We are of opin- 
-Page of 17 N.L. R—[EG] ^ | —— ^ ^ 
. [Page o£ à Pat, [Ed] 
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ion that the precise question which arises 
for determination in the present case is 
not answered on the view of the rule of 


procedure taken in those decisions. The 
question which we have to decide is whe- 


l . ther the provisions of sub-r. (3) of r. 4 of O. 


XXII of the Code of Civil Procedure ap- 
plies to a suit in which a decree of the 
Court preliminary in its legal characteristics 
has come into existence and death occurs 
in the rank of the defendants subsequent 
io -such a decree. According io our 
judgment the said sub-rule has no ap- 
plication to such a case. The word ‘suit’ in 
O. XXII must be given a restricted mean- 
ing. We think it means only such proceed- 
ings -as are antecedent to the passing 
of a decree, preliminary or otherwise. This 
interpretation is supported by the language 
and import of the several rules of the 
said order. The first rule is that the 
, death of a plaintiff or a defendant shall 
not cause the suit to abate if the right to 
sue survives, Obviously no question of 
the ‘right to sue’ can subsist in a suit 
after a decree is delivered by the Court 
in that’ suit. As soon as the Court pro- 
nounces judgment the plaintiff's oziginal 
right to sue disappears if he has failed 
and it merges in the decree if he has won: 
- transit in rem judicatam,” ; 
The view taken, then, by Hallifax, A. J. C. 
in 1920 is correct according to the later 
decision of the Privy Council in Lachmi 
Narayan Marwary v. Balmukund Marwary 
(6) and that decision has now been fol- 
lowed by the Madras High Court and the 
Chief Court of Lucknow. So far, then, 
from seeing any reason to dissent from 
the view taken by Hallifax, A.J.O. in 
Lularam v. T'ukaram (1) we areof opinion 
that it is correct and that it should be 


followed. We, therefore, answer the refer-' 


ence made to this Full Bench by saying 
‘that r. 10 ofO. XXII applies ina case in 
which the death of the defendant occurs 
between the passing of the preliminary and 
final deerees'of the suit, and not r. 4 of 
- 1hat Order. 

Mr. H. D. Mulak, for the Appellant. i 

Messrs, V. Bose, G. S. Lule and M, R, 
Bobde, for the Respondents. NE 

JUDGMENT.—According,to the opin- 
îon which has been given on the question 
referred to a Full Banch it is held that the 
case is governed by O. XXII, r. 10, Civil 
Procedure Code, and that, therefore, the 
applications for substitution of thee names 
‘of Gulabchand in place of. tlie déceased 


decree-holder Tulsabai and of the present . 
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appellant Bapu in place of the deceased 
judgment-debtorSadasheo are not barred 
bytime, "The order of the lower Appellate 


‘Court is, therefore, correct and the present 


appeal is dismissed. Costs of this appeal 
wil be borne by the appellant. I fix 
Pleader's fees at Rs. 25. Oosts in the lower 
Appellate Court wil be paid as already 
ordered bz that Court. The case is now 
sent back to the trial Court for proceeding 
with the application of the decree-holdere 
for making the decree final. 

^ G.R. D. Reference answered, 





NAGPUR JUDICIAL COMMIS- 

` | SIONER'S COURT. 

Oıv-L Revision No. 151 or 1929. 
April 19, 1929, ` 

Present :—Mr. Subhedar, A. J. O. 

ABBASALI—PLAINTIFF—APPLIOANT .' 
versus 

‘Mr, BADRIPRASAD—Derenpant— 

Non- APPLIOAN. : 

Civil Procedure Code (Act V of 1908), s. 115—Revi- 
sion~-Mistak: of fact or law, when good ground for 
interference. : 

An erronecus decision by the lower Oourts on 
points of law or fact. cannot be revised under s. 115 
ofthe Civil Procedure Code, ifno question of juris- 
diction is involved. [p. 661, col. 2. 

Appeal ggainst the judgment of the Ad- 
ditional District Judge, Raipur, dated the 
25th February, 1929,in Miscellaneous Judi- 
cial Case Fo. 5 of 1929. 

Mr. A. Razak,fortheApplicant, ^ . 
` OBDER.-—The facts giving rise to this 
application for revision are these. In a 
bye-election for a seat on the Municipal 
Committee of the town of Raipur the 
applieant and the.non-applieant were the 
rivaleandidates and theelection resulted 
in favour of the latter. The applicant, 
thereupon,filed à petition under r, 2 of 
therules under s. 176 (2) (1) of the Central 
Provinces Municipalities Act, 1922, chal- 
lenging th»'non-applieant's election and 
having it oeclared void for various reasons. 
The application was originally presented 
io tha Deputy Commissioner, but was 
transferred for disposal to the Additional 
District Judge, Raipur, later because of 
the Notification No. 4331-2e54-VIII, dated 
the 10th September, 1928, (published in the 
Central Provinces Gazette dated 1: th Sep- 
tember, 1923), which took away the juris- 
diction in such matters from the Exeeu- 
tive end conferred it upon the Oivil 
Courts, 

After an exhaustive enquiry the Addi- 
tional Distrixt Judge held that the election 
of the non-epplicant was not invalid for 
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any of the reasons alleged in the petition, 

_which he accordingly dismissed with costs, 
It is against this order that ths present 
application for revision is filed in this 
Court on the following grounds:— 

“I The lower Court should have held 
that there was false personation on the 
part of the voters of the respondent and 
that votes had been improperly secured on 
his behalf. 

. “2, The lower Court should have held 
that the allegations in para. 3 (i) and (ii) 
of the appellant’s petition had been duly 

roved, 

“3, That the testimony of the Sub-Ins- 
pector Brijbihari Lalis in itseifan evi- 
dence of undue influence exercised on 
behalf of the respondent, rendered the 
whole election void. 

“A, Thelower Court erred in law in allow- 
ing theappellant's prayer for amendment of 
the plaint. 

“5, The evidence on record clearly estab- 
lishes that 78 votes were improperly taken 
into calculation on behalf of the respond- 


ent. 

“6, The lower Court should hava decided 
issues Nos.3 and 4 in appellant's favour 
and held that undue influence was ex- 
ercised." 

On the face of them the above grounds 
challenge the several findings of fact ar- 
rived at by the lower Court and ground 
No. 4 questions the decision of the lower 
Court on a point of law. It isnot denied 
that the lower Court had jurisdiction to 
decide the matter.in cantroversy, and when 
it has decided it, it [cannot be regarded 
to haveacted in the exercise of its juris- 
diction illegally or with material irregu- 
larity merely because its decision is 
erroneous on points of law or fect: Amir 
Hassan Khan v. Sheo Bakhsh Singh (1). In 
the caseof Malkarjun v. Narhari (2) their 
Lordships of the Privy Council went to 
the length of saying that it is unfortunate 
if a Court makes a sad mistake "but a 
Court hasjurisdiction to decide wrong as 
well as right." The point was further 
emphasised by their Lordships in Bala- 
krishna Udayar v. Vasudeva Atyar (3) where 
referring to s. 115, Civil Procedure Code, 


0 110. 6;111. A, 237; 4 Sar. P. O. J. 559; Rafique 
& Jackson's P. O. No. 83 (P. O.) 

(2) 25 B. 337,27 I. A. 216; 50. W. N 10; 10 M L. 
J. 368; 2 Bom. L. R. 927; 7 Sar. P. O. J. 139 (P. O.). 

(3) 40 Ind. Cas. 650;.40 M. 793; 15 A. L.J. 645; 
2 P. L. W. 101; 33 M. L. J. 69; 26 C.L. J. 143; 19 
Bom. L. R.715; (1917) M. W. N. 628; 6 L. W. 501; 
c 63 W. N. 50; 11 Bur. L. T. 48; 44 I. A. 261 
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they said "it will be observed that the 
section applies to jurisdiction alone the 
irregular exercise of it or the illegal as- 
sumption ofit. The section is not direct- 
ed against conclusion of law or fact on 
which the question of jurisdiction is not 
involved.” 

The agplicant’s learned Pleader brought 
tomy natice the case of Vaidyanatha Thevar 
v. Muruciuyan Chettiar (4) where a revision 
applicat.on was entertained by the Madras 
High Ooartin an election dispute under the 
Madras Local Boards Act. In thatcase, how- 
ever, it was distinctly held that “the District 


' Judge not merely committed an error of 


law but did things which he had no juris- 
diction to do." That case is, therefore, 
easily d_stinguishable from the present one 


- for the reason that the question of jurisdic- 


tion was primarily involved therein. | 

So far as this Court is concerned it has 
followed the view propounded in the afore- 
said Privy Council cases and held that er- 
roneous decisions by the lower Courts on 
points of law or fact could not be revised 
under 6. dur ) 
questiom of jurisdiction is involved: Duri 
v. Mohenlal (5), Babu v. Parwati (6) and 
Ganesh Prasad v. Rewa Bat (7). 

I, therefore, hold that the present ap- 
plicatioa for revision cannot be entertained 
and dismiss the same without notice to the 


other side. er 
G. R.L. Appeal dismissed, 
(4) 115 Tnd. Cas. 59; A. 1. R. 1928 Mad. 1077; (1928) 

M. W. N. 519. 

(5) 4 N. L. R. 184. 

(6) 6 Ind. Cas. 429; 6 N, L. R. 49 at pe 50. 

(7) 41 Ind. Cas. 883; 13 N. L. R, 116. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Fresr Crvin APPBAL No. 112 or 1928. 
March 27, 1929. 
Present :—Mr. Jackson, A J. C. and 
Ghulam Mohiuddin, A, J. C. 
Seth THAKURDAS—APPELLANT 
versus i 
DHANARAO— RESPONDENT. ; 
Civil P-ocedure Code (Act V of 1908), s. 60—Service 
grants, wether attachable. a het s Ea 
Property whieh in its inception is a service grant 
cannot b2 attached and sold in execution ofa perso- 
ainst the grantee. 
ag sanega v. Penu Gopal Rice Mill Ltd. (1), 


followed. . ’ 
appeal against the judgment | 


First i 
of the Sub-Judge, First Class, Khandwa, -. 


115, Civil Procedure Code, if no 
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in ‘Civil Suit No. 38 of 1925, dated 
February, 1926. ` ` 
: Mr. J. Sen, for the Appellant. 
- Mr. W. R. Puranick, for the Respondent. 
JUDGMENT.—The share of Dhannoo 
in the village Daryapur and malik makbuza 
fields recorded in his name were attached 
by the decree-holders, who got a decree for 
`. Hs. 12,294-12-0 against Dhannoo in Suit 
No. 38 of 1925 on :18th February, -1926. 
The respondent had filed an objection 
in the Court 
Khandwa and it. was allowed or 21st 
August, 1928, and the property attach- 
'ed was released, 
“the holders of the village and the fields 


the 18th 


in question were only trustees and had no- 


disposing power over the corpus of the 
‘estate exercisable for theirown benefit". 
The decree-holders have filed this appeal 


‘against the order dated the 21st August, 


: 1928, 

: "The ‘earliest document about the village 
. Daryapurwhichhas been filedin this caseis a 

copy of the order (Ex. D-1) passed by 

‘Captan  Foreythe on 9th November, 1866, 
' granting proprietary right to Mohan Gujar. 

The order begins with these words:— “It 

appears . from the records that this mouzah 


“was in A. D, 1737 khalsa. In A.D.1846it . 


was given by H. H..Scindeah to Mohan 


Gujar in jagir on the tenure of affording 
drinking water to all travellers". This : 


shows that the village was given asa jagir 
-" for service. In the muafi register for iheyear 
1868 (Ex. D-3) the following. words 
appear “stated to be a grant from Scin- 
deah's Government for charitable purposes". 
:-'This village was released in perpetuity as a 
muafi in pursuance of the treaty, which took 
place in 1860 between British Government 

: and the Indore State, In the muafi register 
` of 1899 in Ool. 12 it was recorded that the 
' village Daryapur was a.grantfor watering 
cattle of the village said to have been made 
on a datenow unascertainable. All these 
documents clearly indicate that the village 
"Daryapur was granted by the Scindeah 
Government as a service grant and the 
British Government on account of the 
treaty of 1860 confirmed the grani on the 
same condition. As pointed out by Schwabe, 
-O.J. in Nett Anjaneyalu v.-Venu-Gopal 
` Rice Mill Ltd. (1): “The sale of such pro- 
` perty is opposed to.the nature of the 
“interest affected and is also contrary to 
"publie policy”, Dhannoo cannot render 
(1) 70 Ind. Cas. 466; 45 M. 620; 15.L, W. 513; 42 M. 


L. J 477; 30 M. L. T. 255; (1922) M. W N. 307; A. I. R. 
, 922 Mad. 197, - , . 
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of Sub-Judge, First Class, - 


on the ground that: 


‘sion of sir field No. 76 
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the service attached to the grant, unless he 
enjoys th» revenue of the property which 
was given to him. The village, therefore, 
cannot be attached and sold in execution 
of the decree obtained by the appellants 
against respondent. The malik makbuza 
fields were also granted for the same 
purpose. This is clear from Ex. 5 jama- 
bandi of Daryapur for the year 1926/27 
and Ex.O 5 the jamabandi for the year 
1890/91. The fields also are not liable to 
attachment and sale. 

The appeal, therefore, fails and is dis- 
missed with costs. We allow Rs. 50 as 
Pleader's fee in this case.. 
| G. R, D. Appeal dismissed. 


NAGFUR JUDICIAL COMMIS- 
SIONER?S COURT. : 
SzcoNp OIVIL APPEAL No. 119 or 1928, 
March 27, 1929, 
Present:—Mr. Subhedar, A. J. O. 
ZINGU AND OTHERS — PLAINTIFFS 
— APPELLANTS 


versus : 
RAMJI MAHADU—DEFENPANT— 
RESPONDENT. 

Transfer cf Property Act (IV of 1882), ss. 106, 117 
—Agricultural lease—Sub-tenant from year to year— 
Notice to quiz, whether necessary—Notice to quit im- 
‘mediately, whether legal. - 

An year to year sub-tenant of agricultural pro- 
perty is ent-tled to a reasonable notice under princi- 
ples analogcus to those of s.117 ofthe Transfer of 
Property Act, before he can be ejected from the 
holding. A notice requiring him to quit the pro- 
perty atone on receipt thereof is not valid and 


"legal. 


Jagut Chunder Roy v. Rup Chand Chango (1), 
Radha Gobir.d Koer v. Rakhal Das Mukherji (2) and 
Ambabai v. Bhan (3), distinguished. : 

Second appeal against a decree of the Dis- 
trict Judge, Bhandara, dated the 10th 
December 1927, in O. A. No. 65 of 1927. 

Mr.D. T. Mangalmurti, for the Appel. 
lants. i 

Mr. P. & Kotval, for the Respondent. 

JUDGMENT. —The plaintiffs who are 
malguzars of patti No. 2of Mouza Usgaon 
in the Sakoli Tahsil of the Bhandara Dis- 
trict sued the defendant No.1 for posses- 
comprised in the 
said pati Various defences were raised 
in the trial Court but they failed and the 
plaintiffs’ claim was decreed on the ground 
that the defendant No, 1 being merely a 


‘sub-tenan; was liable to beejected. The 
‘defendant No.1 appealed to the Court of 


116 I. O. 1829 


the District Judge, Bhandara, whorecorded 
further pleadings and admitted fresh 
documentary evidence and ultimately 
allowed the appeal dismissing the plaint- 
iffs' suit holding that the notice to quit 
dated 3rd February, 1926, (Ex. A. D-2) 


which was given by the plaintifs to the ` 


defendant No.1 was nota valid and legal 
notice because it required the defendant to 
quit the field at once on receipt of the 
notice. f 

The plaintiffs have now come up in 
second appéal and the only point pressed 
forthem isthat the notice (Ex. A. D-2) 
was a perfectly valid notice 'and the lower 
Appellate Court was wrong in holding it 
otherwise. It wasargued that theleerned Dis- 
trict Judge erred in applying the provisions 
of s. 106 of the Transfer of Property Act 
to the case because by s. 117 agricultural 
leases were excepted from operation of 
‘Chap. V ibid. 

It was, however, conceded that reason- 
able notice was necessary to be given in 
the present case as the sub-tenancy was 
from year to year. Reliance was placed 
upon the following cases.to show that the 
notice to quit so far as the agricultural 
leases were concerned need not be six 
months’ notice terminating with the end 
of the yearof the tenancy, and that it is 
enough if it requiresthe tenant to give 
up possession at a time: when there are no 
crops standing in the field: — . 

Jagut Chunder Roy v. Rup Chand Ghango 
(1), Radha Gobind Koer v. Rakhal Das 
Mukherji (2) and Ambabai v. Bhau (3). ~ 

In the frstiOalcutta case a three months’ 
notice to quit was given though it did not 
expire with the end of the year ofthe 
tenancy and it was found that there were 
no crops on the land at the dateof the 
expiry of the time stated in the notice. 
In the second ease from the same High 
Court the notice required the tenant to 
quit after one month and under the cir- 
cumstances of those cases the period of 
one and three months were considered 
reasonable. The Bombay case referred to 
laid down that in cases before the Trans- 
fer of Property Act came into operation 
atenant other than a monthly tenant, 
holding over on the terms of his lease 
was entitled toreasonable—that is to say, 
in the case of lands and in the ebsence of 
usage or stipulation to 
six months’ notice 

(1) 9 C. 48; 11 O. L. R. 143, 


(3) 12 C. 82. 
(3) 20 B. 759, 


to quit. None of 
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thesé ceases is, therefore, any authority for 
holding that-a notice demanding an 
agricultural tenant from year to year to 
quit tke. land immediately or forth with 
on receipt ofthe notice is a proper.and: 
reasonable notice -within the meaning of the 
expression used in-the caseof Sheomangal 
v. Nanhzlal (4). In another -case Batten, 
A. J. C.. held that five months’ notice before 
tha end of the: agricultural year was a 
suffieient one in. terminating a sub- 
tenancy of an absolute occupancy holding: 
Govinda v. Chindhoo (5). a 
in para, 2906 of Dr. Gours Law of 
Transfer, Vol. III, 5th Edition, it is 
steted, following an English case, that 
a notice to quit forthwith or from hence- 
forth or to quit generally without referring 
to some distinct time would be invalid 
and I Lave been shown no authority to 
hold thet sucha notice asisgiven in thé 
present case could be called.a reasonable 
notice even in the case of agricultural 
tenancy. Agreeing, therefore,: with the 
lower Appellate Oourt I hold that the 
notice (=z. A. D-2) was nota valid noticé 
and that the plaintiffs’ suit was rightly 
dismissed on that account. Lone 
The appeal fails and is dismissed with 
costs. Oostsin the lower Courts will bė 
paid as already ordered by the decree : 
appealed against. < 
g. e. D. Appeal dismissed. , 
(4) 43 Tad. Cas. 392; 14 N. L: R. 3. 
(5) 48 Ind. Cas, 948. 
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- NAGPUR JUDICIAL COMMIS- : 
SIONER'S COURT. l 
MISOELLANEOUS CIVIL APPEAL No, 6 or 1928, | 
' December 18, 1928. 
Present :—Mr. Findlay, J. O., and | 
Staples, A. J. C. 
DADA—APPELLANT , 
- ` versus | , NE 
OHANDRA BHAGA BAIANDOTMERS— * 
RÉSPONDENTS. ms 
Hindu Law—Joint family—Lunatic co-parcener, 
rights of—Appointment of guardian, legality of— 
Lunacy Ast (1V of 1912), s. 7 1. nA Xn, i 
TE a mamber ofa joint Hindu family under the 
Mitakshara Law be.a lunatic, where it is shown that 
his property is being wasted, the Civil Courts have 
power toappoint a manager of the lunatic’s share 
under the Luaacy Act. [p: 666, col. 1.] ? 
Bhoopendra Narain Roy v. Greesh Narain Roy (8) 
and Dalipat Singh v. Deputy Commissioner, Sitapur 
(9), followed. . i i beer 
Gharib Ullah v. Khalak Singh (3), Parma Dube v., 
Mahadeo Singh (4) and Govindan Nair v, Narayana 
Nair (5), not followed, | deere r 


be 
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A strong ease must, however, be made out for the 
appointment of a guardian in such cases, tibid.] ` 

Where the property has once vested in a co- 
parcenerof a Mitakshara joint family, he will not 
lose his interest by. Subsequent insanity. [p. 664, col. 


“Abilakh Bhagat v. Bhekhi Mahto (1), followed. 


Miscellaneous appeal against an order of 
the District J udge, Wardha, inMiscelianeous 
Judicial Case ‘No. 4 of 1927, dated the 20th 
September, 1927, 

Mr. G. S. Lule, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 


. JUDGMENT.—The appellant has been 


appointed by the District Judge, Wardha, ` 


the manager of his father Pandurang, who 
has been declared a lunatic and incapa- 
ble of managing his own property, and he 


has appealed to this Court on the ground . 


that no manager can be appointed for a 
lunatic’s undivided interest in joint family 
property. The facts of the case are simple 
and may be briefly stated. The appellant 
Dada alias Bhimrao and his father Pandu- 
rang forma joint Hindu family. Pandu- 
rang has two wives,Musammat Ohandrabhaga 
Bai and Musammat Bhima Bai. These two 
Wives made an application under the Lunacy 
Act, for the appointment of a manager of 
their. husband's interest in the family pro- 
perty and for the appointment of a guardian 
of his-person. They alleged that Deda was 
` mismanaging ths estate since his father 

became a lunatic.. -The appellant Dada 
admitted his father's lunacy and his -in- 
capacity to manage the estate, but pleaded 
that he was not guilty of any weste or 
mismanagement and that the estate was 
indebted when his father became a lunatic, 
He admitted that ‘the debts on tke pro- 
perty. had increased, but stated. that the 
inerease was not due to any mismanage- 
ment on his part, he further pleaded that, 
even if mismanagement and. misconduct 
be proved against him, he could not be 


deprived of -his right to manage the estate, - 


and that the wives of Pandurang and 
Pandurang himself were only entitled to 
maintenance out of the estate. 
.. The District Judge found that Pandu- 
rang was a lunatic and incapable of manag- 
ing his property, but that ` he had not 
forfeited his interest in the joint family 
properly by reason of his lunaey. The 
District Judge further found tha£ a manager 
eould be appointed fora 
` in. joint family property 
pointment of a manager was necessary in 
thé present case. He thereupon appointed 
the appellant as the guardian of the*person 


and that the ap- 
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of the District Judge 


lunatic’s interest . 


of his father Pandurang .and as manager 
of the property. The effect of this order 
is really that the Court will have control 
over the management of the property, as 
accounts will have to be exhibited annually 
and transfers and alienations cannot be 
made  wiihout the sanction of the Court. 
There is ro actual change in the manage- 
ment as the appellant Dada has been 
managingthe whole property forsome years 
and he will continue to do so. The only 
result of the order is that he willnow 
manage the property under the control 
of the Court. 

It has not been seriously contested in 
the appeal that Pandurang has a share in 
the property. It is true that the first, ground 
in the memorandum of appeal contests 
the finding of the lower Court on this point, 
but we h3ard no argument on that ground, 
and the point was not pressed. It will 
be ‘sufficient to uphold the finding of the 
District Judge in this respect, following 
the ruling in Abilakh Bhagat v. Bhekhi 
Mahto (1), where it has been held that, 
where th3 property has once vested in a 
co-parcener of a Mitakshara joint family, 
he will not lose his interest by subsequent 
insanity. The case reported as Vithoba v. 
Waman (2) lays down the converse pro- 
position taat a member of a joint Hindu 
family, wào is insane at the time the parti- 
tion is made or when succcession opens, 
is excluded.. This, however, does not imply 
that a member ofa joint family who has 
once obtained a share would lose his share 
by subsequently becoming insane. We 
are of opinion, therefore, that the finding 
on this point is 
correct. : 

The real contest, however, in the ap- 
peal is with regard to the second ground in 
the memorandum of appeal, viz, whether a 
manager can be appointed for a lunatic’s 
undivided interest in a joint family pro- 
perty. Om this point there is certainly a 
conflict of authority, and the matter is not 
free from difficulty. The Lunacy Act (V 
of 1912) issilentin the matter. Section 67 of 
the Act cimply states that the Court may 
maks orcers for the custody of lunatics 
and for tae management of their estates, 
Section 68 refers. to the estate of a lunatic. 
which corsists of property subject to the 
jurisdicticn of the Court of Wards. Section 
69 deals with the estate of a lunatic which 
consists in whole or in part of land or any 

(1) 32 O. £64. 

(2) 68 Ind.'Cas,111; 18 N. L, R.80; A.I. R. 1992 
Nag. 161. 
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interest in land which is not subject to 
the jurisdiction of the Court of Wards. 
Section 71 simply states that in all other 
cases the District Court shall appoint a 
manager of the estate of the lunatic and 
may appoint a guardian of his person. 
The wording of this section appears to be 
imperative as regards the appointment of 
the manager of the property, the section 
stating that a manager of the estate shall 
be appointed. 

The Courts in India, in dealing with 
such cases have generally applied the 
analogy of the appointment ofa guardian 
under the Guardians and Wards Act, and 
several Coarts have held on that analogy 
that a guardian or manager of a lunatic’s 
estate, which consists of a share in the 
joint family property, cannot be appoint- 
ed. In Gharib Ullah v. Khalak Singh (3) it 
has been clearly laid down that a guardian 
cannot be appointed for a minor's undivided 
share in joint family property governed 
by the Mitakshara Law, and following that 
ruling; the Patna High Oourt, in the case 
reported as Parma Dube v. Mahadeo Singh 
(4) has held that & manager could not be 
appointed for a lunatic’s share in joint 
family property, holding that it was im- 
possible to draw any distinction in prin- 
ciple between thetwo classes of guardians. 
The Madras High Court, in a case reported 
as Govindan Nair v. Narayana Nair (5) 
has held that a manager could not be 
appointed fora share of a member of an 
undivided Malabar tarwad who had become a 
lunatic. In the case reported as Trimbaklal 
Govindas v. Hiralal (6) Farran, O. J., held 
that, where a manager of a Hindu lunatic's 
estate had been appointed under the Hindu 
Lunacy Act then in force (Act X XXV of1858), 
he was not bound to exhibit accounts under 
s. l5 of the Act. The learned Chief Justice 
referred to the} ruling in Virupakshappa v. 
. Nilgangava(7) which was on the question of 
the appointment ofa guardian of a minor's 
estate in joint family property,and seemed 
to be inclined to the view that a manager of 
the joint family property should not have 
been appointed. In that case, however, 
a manager had been appointed, and, 
as appears from page 665 (20 Bom.) 
of the ruling the question whether 
the manager should or should not 

(3) 25 A. 407; 301, A.165: 5 Bom. L. R. 478; 7 C. 
W. N. 681; 8 Sar. P. C. J. 483 (P. O.). 

(4) 49 Ind. Ces. 907. 

(5) 17 Ind. Cas. 473; 23 M. L. J.706; 12 M. L. T. 
585; (1913) M. W. N. 79, 

(8) 20 B. 659, 

(1) 19 B. 309 (F. B.). 
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have been £ppointed was not argued before 
the lower Jourt and was not agitated in 
the appeal. There is, therefore, no definite 
pronouncement on this question, but the 
learned Onief Justice simply held that, 
ifa managsr had been appointed, he was 
not bound to exhibit accounts. That case is 
on all fours with the present case in this 
respect that the manager appointed was 
himself the joint owner. : 

On the other hand, in the ruling in 
Bhoopendre Narain Roy v. Greesh Narain 
Roy (8) the Oalcutta High Oourt held that 
they were unable to admit as correct the 
propositior that Act XXXV ofls58 (the 
Lunacy Acs then in force) could not or did 
notapply tc members of a Mitakehara family. 
Itis true taat no definite decision in the 
matter was given, because the Judges held 
that the application would fail on another 
ground, namely that no. case had been 
madeout for the appointment of à manager. 
The following remark was, however, record- 
ed. in the jidgment : 

“Tt appe.rs to us that there may be cases 
where it is essentially necessary that a 
guardian should be appointed for a member 
...of any other family." : 

This cas3 has been followed in the case 
of Dalipat Singh v. Deputy Commissioner, 
Sitapur (9). The learned Judicial Oom- 
missioners have considered the, matter at 
some length at page 663* and have drawn 
a distinction between the case of a lunatic, 
and a minor onthe ground that a minor 
can always bring a suit for partition 
through h:s next friend, whereas it has 
been held shat a lunatic has no right to 
sue for partition. They, therefore, held 
that a lunasic must be allowed some remedy, 
and that, if he cannot sue for partition the 
Court should have power ‘to appoint a 
manager of his property. The following 
passage from page 664* may be quoted. 

"It seems to us obviously impossible that 
a lunatic who is suffering neglect or ill- 
usage at the hands of the: person who has 
management of his property, or whose pro- . 
perty is being wasted by the said manager, 
should be left without any legal remedy 
merely because he happens to bea member 
ofajoint family living under the Mitak- 
shara Law. He must eitherjbe permitted 
to sue for partjtion in the same way as & 
minor, or the Courts must have power to 
protect h:m under the provisions of Act 
XXXV of 1558. In view of the wording of 

(8) 6 0. 525; 80 L. R. 30. 

(9) 3 Ind. Cas. 660; 12 O. O. 209. 

*Page of 3* Ind. Oas.—[Ed.] « 
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&.2 of thé said Act and of the Oaleutta rulings 
already referred to, we are of opinion that 
the Civil Courts have jurisdiction in such a 
case to take action under the provisions of 
Aet XXXV of 1858. 

t In viewof the wording of s.71, Lunacy 
Act, and of the fact that a lunatic has no 
right to sue for partition as a minor has, 
we prefer to follow the decisions of the 
Caleutta High.Court and the Oudh Judicial 
Commissioner's Court, and we hold that 
if a member ofa joint Hindu family under 
the Mitakshara Law bea lunatic, where it 
is shown that his property is being wasted, 


the Civil Courts have power to appoint à: 


manager of the lunatic’s share under the 
Luracy Act. We are fortified in this opin- 
ion by the faet that it has been consistent- 
ly held in this Court that a co-parcener's 
share in an undivided ancestral property 
can be alienated and can be attached by a 
creditor in execution of a decrea against 
one member of the family. Ifa share can 
be attached or alienated, it wculd seem 
to follow that a manager can be appoint- 
ed, even for a share in the property. 
The law on this subject has been different- 
ly interpreted in different part of India, 
but the view stated above has been 
consistently held in these Provinces and 
may Low be regarded as settled law. In 
this connexion we have been referred to 
the ruling in Mukund Ram Sukal v. Ram 
Narain (10), and Sarkar's Hindu Law, 6th 
Edition at page 357. We, therefore, uphold 
the finding of the District Judge that & 
manager can be appointed of a lunatic's 
share in a joint family property. 

lt remains, then, to decide whether a 
sufficient case has been made out for the 
appointment of a manager in the present 
instance. Both in the Calcutta case Bhoo- 
pendra Narain Roy v. Greesh Narain Roy(8) 
and in the case of the Oudh Judicial Oom- 
miseioner's Court Dalipat Singh v. Deputy 
Commissioner, Sitapur (9) it was held that 
astrong case must be made out for the 
appointment of à guardian or manager, and 
in both cases it was held that no sufficient 
case for the appointment under the Act 


had been made out. In the present instance - 


no evidence has been led on the question of 
waste or mismanagement, and the only 
witness examined was the Civil Surgeon, 
Dr. Paranjpe, with regard to the lunacy of 
Pandurang. At the same time there have 
been very serious allegations made by the 
wives of Pandurang against the appellant 


(10) 2N LRSL - 
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and, although these. allegations were. 
denied, the appellant did not adduce any, 
evidence, though he had an opportunity 
of doinz so. On the other hand he has, 
io a great extent, admitted waste and 
mismanagement in his written statement. 
It is, at any rate, admitted that the debts 
upon tie property have increased from 
Rs. 5,000 to Rs. 30,000, and the reasons 
given by him for this increase in indebted- 
ness are not, we think, sufficient to account 
for such an abnormal increase. The only 
proper inference that can be drawn from 
such an increase within a short period is. 
that tha appellant has been squandering: 
the proverty. It is admitted that he is 
trying to pay off the debt by a mortgage, 
and there seems every reason to believe that, 
if left t himself, he will soon alienate the 
bulk, i?.not.the whole, of the property. 
We are of opinion, therefore, that a suffici- 
ent case for interference and for the ap- 
pointment of a manager under the Act 
has been made out even on the admissions 
of the appellant himself. As already 
noted above, the appellant is not in any 
way wronged by the order. He has him- 
self been appointed the manager of the 
property and the guardian of his father's 
person. All that has been done is that 
the appellant has been made answerable 
to the Court, which will control and 
supervise his accounts in future. Such 
controlappears to us highly desirable in. 
the cireimstances of the case. We would, 
therefore,confirm the order of the lower 
Oourt appointing the appellant guardian 
avd manager of the property and dismiss 
the appeal. i ` 

Costs of the appeal will be borne by 
the appellant. We fix Pleaders fees at 
Rs. 30. ` : 


A Appeal dismissed, 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Frest Orvis APPEAL No. 73 or 1927. 
December 11, 1928. 
Present -—Mr. Ghulam Mohiuddin, A. J.C, 
. and Mr. Maenair, A. J. O. 
SHEOSHANKAR.anpD. OTHERS— PLAINTIFFS 
^ 7 C —— APPELLANTS .C i - 
cubis rd | versus p 
LAL INDRA SHAH—DEFENDANT— 
RESPONDENT. ` 
Landlord and tenant—Inferior proprietors of 
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Central Provinces—Righis over forest and waste lands 
—Presumption—Wajib-ul-arz of Mouza Deosur. 
“An inferior proprietor in the Oentral Provinces 
must be presumed to be entitled to the full pro- 
prietary rights over the, forest and waste lands 
unless it could be shown’that at the time of the 
grant his rights were defined and he was not given 
those rights. [p. 667. col. 2.] 

Daharaj Singh v. Tribhuan Singh (1), referred to. 
* The inferior proprietors of Mouza Deosur in the 
Amagarh Chowki zemindari of Drug District have 
full rights over the forest and banjar land in their. 
village.  [p. 669. col,1.] f 

First appeal against a decree in the 
Oourt of the Additional District Judge, 


Raipur, dated the 3lst March, 1927, in 
-Civil Suit No. 3 of 1926. 
Sir B. K. Bose, Messrs. V. Bose and 


Abdul Razak, for the Appellants. 


- Mr-D. N, Chaudhary, R. B., for the Re- 
spondent. ; 


JUDGMENT.—This appeal arises out 
of a suit which was filed on 23rd January, 
1926, by the plaintiffs appellants who are 
inferior proprietors of Mouza Deosur in the 
Amagarh Ohawki zemindari of the Drug 
District, for a declaration that they, as in- 


ferior proprietors, have full rights over the ` 


forest and the banjar in their village, and 
that the conditions contained in sub-cls. 
(D, (2), (3), (5), (6) of cls. 6, (a) and (b) of 
el. 7 and cl. 18 of the wajib-ul arz of 1925, 
which take away their rights are not bind- 
ing onthem. They claim the right to. 
realize grazing dues in respect of the 
banjar andthe jungle of the village, to 
appropriate the income from the minor 
forest produce, and to collect and sell 
timber. The defendant who is the zemin- 
dar of Amagarh Chowki and tke superior 
.proprietor ofthis village, stated that the 
plaintiffs never enjoyed the rights which 
they now claim, that the rights now claim- 
ed were not recognized in the Settlement 
of 1902-03, and that the plaintiffs were not 
entitled to the rights claimed because’ 
these rights were not conferred on them 
|: when they were made inferior proprietors. 
The trial Court held that the plaintiffs 
were not entitled tothe rights they now 
.elaim on ‘account of the entries in 
the Settlement wajib-ul-arz of 1904, and of 
4925, that though plaintiffs enjoyed these 
rights occasionally, they have not enjoyed 
-them asa custom for a sufficiently long 
time to be entitled to them and that they 
were bound by the entries made in the pre- 


vious settlement and could not claim the . 


rights now claimed. ; 

The ‘status of the inferior proprietor in 
the Saugor and Nerbudda territories, was 
defined in the following words by the 
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Sudder Board of Revenuein 1854:—"In land- 
ed properts where Superior proprietary 
right of talexdars or other persons of. influ 
ence is clear_y established to be co-existent 
with right cf inferior land-owners, and the 
contract of sattlement is accepted from the 
latter, malikana allowance in money only 
not exceeding 10 per cent.on the revised 
jama shallbe an additional item in the 
contract, payable, by the parties engaging 
into the Government treasuries on behalf 
of the superior proprietors,” (Nicholl's 
Law ofthe Central Provinces, para. 15, 
page 398). Secretariat letter No. 3784-175 
dated the _ith November, 1874, affirmed 
the title of every sub-proprietor, in the 
Bilaspur L-striet, “not overa ‘due pro- 
portion’ of the village waste but over the 


"whole area, whéther cultivated, waste or 


jungle, comprised within the traditional 
boundaries of the village and over this area 
the sub-pr-prietor was -declared to possess 
the same rights as the zemindar himself 
enjoyed over the rest of his estate.” This 
decision of the Local Government was 
challenged by the zemindar of Lapha in a 
civil suit and was affirmed by this Court 
in Daharaj Singh v. Tribhuan Singh (1). 
An inferior proprietor in the Chanda Dis- 
trict must be presumed to have same rights 
and privileges as an inferior proprietor in 
the other Districts of the Province enjoys, 
unless it czuld be’ shown that at the time 
of the grans, his rights were defined and he 


was not given the rights which he is now 
claiming. : 


Amagark Chowki was formerly .in 
the Chanda. District and was iransferred to 
Drug in 1917. The First Regular Settlement 
of the zemindari was made in 1862-69 by 
Colonel Lacie Smith. Itappears from the 
following pages, on ‘page 4, of the final 
report on ihe re-settlement of the Raipur 
and Drug zemindaris in 1921-24 that no. 
inferior proprietors were created in 1862- 
69.:—" Enzuiries into proprietary--rightg 
were made but no inferior proprietors were 
created though considerable areas were 
given malit makbuzd status, the grantees 
being mostly thekadars who had held for 
many years or who had made substantial: 
improvements, Unfortunatelyin the absence 
of records, and maps, these grants were 
lost sight of, so that when survey took 
place in 1&95 96 these ‘holdings were, if 
cultivated by the thekadar recorded as 
sir and if cultivated by tenants ag 
occupancy land. This mistake . was sot 
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right so far as possible by Mr. Henmingway 
in 1903." 

In 1903, inferior preprietary right was 
conferred onthe malik makbuza holder of 
Deosur as: appears from the  fol- 
“lowing passage, on page 21 of the Drug 


and Raipur zemindari settlement report :— ` 


“Twenty-three villages in 8 zemindaris 
are held in inferior proprietary right, of 
these, ten in Kaurea are held by a Gond 
family, the head of which is called the 
Shikmi zemindar of Bhurkoni. These vil- 
lages were originally grants for worship, 
service or maintenance but at -first settle- 
ment the holders were found to occupy 
such strong positions that they were made 
inferior proprietors. Mouza Deosur in 
Amagarh Chowki is an exceptional case. 
Over the whole area of this village malik 
makbuza rights had been conferred at 
Colonel Lucie Smith's settlement," Apart 
from the wajib-ul-arz of 1904, there is noth- 
ing on record to show that at the, time of 
the grant of inferior proprietary right in 
this village, any conditions were imposed, 
which curtailed or cut down the rights 
which an inferior proprietor ordinarily 
enjoys. The appellants have urged that 
the Settlement Officer could not override 
the rights of the plaintiffs as inferior pro- 
prietcre Ty an entry. in the Record of 
Rights and (wajib:ul-arz), but before us it 
. is admitted thatif the wajib-ul-arz of 1904, 
` prepared about the time when the inferior 
proprietary rights were granted, records 
restrictions onthe rights of the inferior 
proprietor, this will justify a finding that 
by the grant the inferior proprietors 
was not given all the rightsand privileges 
which the inferior proprietors  us- 
ually enjoy. The question which we have 
to consider is, therefore, whether the wajib- 
ul-arz of 1904, clearly recorded any re- 
strictions on the rights of the inferior pro- 
prietor of Mouza Deosur. If this question 
. is answered in the negative, the presump- 
tion that the ordinary rights of an inferior 
proprietor were granted in the case o 
Mouza Deosur will take effect. : 
The first point to be considered in this 
appeal is whether the wajib-ul-arz of 1904, 
placed any restrictions on the rights of an 
inferior proprietor or defined them proper- 
ly inview of the new right which ‘was 
conferred in that settlement. The follow- 
ing remarks about the wajib-ul-arz of 1904, 
which are to be found on page 44, para. 42 
of the Recent Settlement Report, give some 
idea of entries in that record :—‘ The 
stereotyped wajib-ul-are of last Settlement 
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has been abandoned. It did not accurate- 
ly describe village customs and on many 
Dointa was a dead letter." A study of the 
wajib-ul-arz of Mouza Deosur shows that it 
is to a large extent stereotyped, for example 
cl. 2, sub-cl. (2) gives details of rights of 
& Patel whois not au inferior proprietor, 
whereas such a statement was not neces- 
sary ir. a wajib-ul-arz prepared expressly for 
Mouza Deosur. i 

The heading tò cl. 19, Part II of the 
wajib ul-arz for Mouza Deosur, which defin- 
ed the relations of the zemindar with the 
thekadars, Patels and Ryots ran as follows:— 
“Rights of inferior proprietors, makta- 
dars end mokasdars over the village waste . 
and forest profits " Nothing has beenre- . 
cordec under this heading. Ifthe inferior ` 
proprietor wasnot going to exercise any 
rights over the village waste and the forest 
profite, the entry in this column would have 
clearly mentioned that fact, in the absence 
of such an entry, itcannot be presumed, 
that the inferior proprietor was deprived 
of any rights, which are ordinarily enjoyed 
by inferior proprietors. 

The learned Sub-Judge made a mistake 
in resding words into the wajib-ul-arz 
which donot exist there and in drawing 
an inference from ‘certain figures, which 
do not mean anything. In Ex. P-8the fol- 


| Iowing. figure 5. esee osos stor dor ane "ap- . 


pears while in Ex. D-7, a line like this 
&ppears. None of these can. be said to 
mean ‘nil’. Ifthe Settlement Officer want- 
ed to say that the inferior proprietor had 
no rights, he could have easily used the 
word (nadi) instead of leaving the entry 
blank and not writing anything under that 
heading.. Another mistake which the learn- 
ed Su5-Judge made was regarding the in- 
terprefation, he put, on cl. 2, sub-cl. 2 of 


' the wajib-ul-arz regarding village waste. 


The c_auseruns as follows :—'' Waste land 
may not be enclosed by other Patels 
cr tenantsexcept for purposes of cultiva- 
tion, end provided there has been no ex- 
press prohibition on the part of the zemin- 
dar. An enclosed plot which is not cul- 
tivated within six months of its enclosure ' 
reverte to the village waste.: But Patéls 
may erclose waste land for the planting 
of groves or the formation of fodder 
reserves or grass birs with the approval of 
the zemindar and tenants may do so 
with the permission of the Patel, subject 
to the veto of the zemindar if the Patel does. 
not hold the village as inferior proprietor”. 
This entry doesnot mean that the inferior 
proprietor. can reserve land for grass 
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According to this entry the zemindar has: 


got the right of veto, if the necessary 
permission was given by the patel but 
he has no such right if the inferior 
proprietor gave the permission. The 
entries in cls. 2 and19 of the wajib- 
ul-are of 1904 donot curtail the ordinary 


rights of the inferior proprietor and, there-' 


fore, the entries in the wajib-ul-arz of 1925, 
which curtail the ordinary rights of an 
inferior proprietor are incorrect, 

The learned Advocate forthe zemindar 
argued that the jurisdiction of the Civil 


Court is barred under s. 220 (h) of the 
Land Revenue Act, as the plaintiff in: 


this suit questions the validity of 
an agreement entered into, in the sub- 
settlement. The other side asserted that 


they are not challenging, in this suit, 
their liability to pay Rs, 90, which they 
are willing to pay. No question as to the 
validity of any engagement with the 
Government for the; payment of land 
revenue or of any agreement entered into 
by superior or inferior proprietorsin a 
settlement or sub-settlement arises in this 
case and, therefore, the jurisdiction of the 
Civil Oourt is not excluded. 

We, therefore, hold that the plaintiffs as 
inferior proprietors are entitled to the 
declaration claimed by them. The decree 
of the lower Oourt is set aside and in its 
place, a decree will be passed in plain- 
tiffs’ favour, holding that the plaintiffs have 
full proprietary rights over the forest and 
waste lands and the zemindar has no 
right to them. 


The appeal succeeds and is allowed 


with costs. We fix Rs, 400 as Pleader's 
fees in this case. 


A. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS OIVIL APPEAL No, 14 
oF 1928, 

April 24, 1929, 
Present:—Mr. Macnair, Officiating, J. C. 
Musammat YAMUNABAI—APPELLANT 


versus 
Tau DISTRICT JUDGE, CHHINDWARA 
—RESPONDENT. 
Guardians and Wards Act (VIII of 1890), s. $9— 
Removal of guardian—Previous notice, whether ne- 
tessary, 
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Before a guardian is removed, a notice should be 
given to him, setting out for which of the causes 
mentioned in s 39 of the Guardians and,Wards Act 
it is proposed so remove him. : 

i Maradeo Moadal v. Bidhi Chand Mondal (1), fol- 
owed, 


- Miscellaneous appeal against an order of 
the District Judge, Ohhindwara, dated the 
25th January, 1929, in Civil Suit No. 12 of 
1920, dated the 7th October, 1920. 

Mr. R. S, ?. K. Salve, for the Appel- 
lant. : : 
JUDGMENT.—The record of this 
case indicates that Yamunabai was an 
unsatisfacto-y guardian: she did not file 
accounts, sh» expended Rs. 1,000 on a mar- 
riage without sanetion of the Court and she 
did not obey the orders of the Oourt. On 
25th January, 1929, however,shehad not been 
directed to te present in Oourt: a report 
was taken into consideration without giving 
her an opportunity tooffer an explanation. 
she was removed from the guardianship 
and the reasons for her remcval are not 
stated. She has appealed from this order 
under the provisions of s.47 of the Guar- 
dians and Wards Aet, 

It appears to me that she should have 
been given notice setting out for which of 
the causes m3ntioned in s. 39 of the Act it 
was proposed to remove her. The course 
taken in Mahadeo Mondal v. Bidhi Chand 
Mondal (1) appears a convenient one. It is 
highly undesirable that the order removing 
her from gtardianship should be at once 
set aside. The appellant's Counsel is in- 
formed that she must appear before the 
District Judge on the day after the expiry 
of the vacation. She will then be informed 
of the reasons for the proposal to remove 
her from gua-dianship and will be allowed 
to give any explanation which she 
desires. In the meantime, however, 
she will aot be guardian of the 
minor. I make no order regarding 
costs. 


2 


G. R. D. Order accordingly. 
(1) 27 Ind. Cas. 28; 20 O. L. J. 298, 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SgooND Oivit APPEAL No. 461 oF 1997, 
February 27, 1929, 

Present: —Mr. Macnair, Officiating, J. C. 
P. P. DEO REORIVER or THE 
Estare or BALKRISHNA  RAO— 
DEPENDANT—AÀPPELLANT 
versus 
NARAYAN AND OTHER& —PLAINTIPFG 

— RESPONDENTS, i 
Contract Act IX of 1872), s, 230 —Principal ang 
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agent Undisclosed principal—Brunging principal 
face to face. with third party, whether tantamounts to 
isclosure._of  name—Agents right to sue in his 


own name—Interest—Right to interest—Burden of. 


proof. : 


When an agent brings his principal face to face. 


with the person with whom he'enters intoa con- 
tract on his behalf, it cannot be said’ that he does 
not diselose the name of the principal and no pre- 
sumption would arise under s. 230 of the Contract 
Act. But an agent will be entitled to maintain the 
suit in his own name, evenif he has disclosed his 
principal if he can show that the facts on record 
prove that there wasa contract allowing him to sue 
personally. [p. 870, col. 2.] 

Section 236 of the Contract Act, applies only to 
cases where a persen misleads another by describ- 
ing himself as an agent. [ibid.] 

Where a plaintiff claims interest, he must prove 
facts by virtue of whieh it can be held that the 
interest claimed is payable by law, as the Courts 
have no power to award interest in every case in 
which money due is withheld. [p. 671, col. 2.] 

Second appeal against the judgment of 
the District Judge, Nagpur, dated the llth 
November, 1928, in Civil Appesl No. 27 of 
1928. 

- Mr. Y. V.Jakatdar, for the Appellant. 


Mr. M. R. Bobde, for the Respondents. 


JUDGMENT.—The plaintiff Narayan 
isa broker who acts as an intermediary 
between merchants whe purchase cloth and 
Topiwalas who sell cloth, The learned 
District Judge has described the prevalent 
practice as follows:—“The merchants or 
prospective buyers arrive at a place 
and desire to: buy cloth. They then ap- 
proach adalal who collects the Topiwalas or 
the middle men, who had obtained cloth 
from the weavers, and the parties meet. 
The buyers then see: the various specimens 
of cloth and purchase them, bus they do not 
actually purchase direct from the Topi- 
walas, but through the dalals or brokers, 
who charge l per cent. commission on the 
transactions and arrange for delivery to the 
buyers. The prices are apparently 
fixed in consultation, but if the buyer 
himself is not present it is admitted on 
both sides that the price is fixed by the 
broker. There is no enhancement of price 
between the buyer and the seller, the 
broker's commission being a fixed percent- 
age. The buyers havean account with the 
broker and sodo the sellers." 

The plaintiffs have filed the present suit 
to recover from a merchant the price of 
cloth which he had purchased for him and 
delivered to himin this manner together 
with interest on that price. The defence 
which I haveto consider was that the 
plaintiff Narayan was a meres broker and 
had no right to bring the suit. 

The learned District Judge has held that 
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since tke buyer does not trouble to ` make 

any encuiry regarding the identity of the 

Topiwaia and does not keep any record of 

hisname, it must beconsidered that the agent’ 
has not disclosed the name of his principal: ` 
a presumption, therefore, arises in accord- 

ance with s. 230 of the Contract Act that a 

contract exists to the effect that the agent 

‘can personaliy enforce contracts entered 

into br him on behalf of the Topiwala. 

In eppeal it is urged that since the 
buyers and sellers came face to face the 
name ef the principal was thereby disclos- 
ed. The plaintiff Narayan clearly dealt 
with the defendant inthe capacity ofan 
agent for the seller: In my opinion, when 
he brought his principal face to face with 
the defendant, itcannot be said that he 
did no& disclose thename of his principal. 
But 8.230, Contract Act,merely says that 
a presumption arises when the agent does. 
not disclose the name of the principal. If 
no such presumption ` arises, the question 
remaias whether or not facts exist to justi- 
fy an inference that there was a contract 
allowing the agent to sue personally. 
I have to consider what was the intention 
of the parties when the transaction to 
which this appeal relates took place, The . 
facts proved and admitted clearly justify 
the irference that the parties did intend that 
the agent should recover the price of the 
cloth  Itis admitted that the appellant 
has kept no record of the names of the 
principals: he has made payments to the 
respcndents and his account-books show 
such payments as made to the respondent 
No. -. It can be safely inferred that it was 
a term, explicit or implied, of the contract 
that the appellant should make payments 
to th». respondent. 

Tke appellant next urges that s. 236 of 
the Contract Act prevents the respondents 
from requiring the performance of the con- 
tract; but this section only applies to cases 
where a person misleads another by describ- 
ing himself as an agent. Apart from this 
I fully agree that the respondent No.1 was 
in reality acting as an agent. 

I hold, therefore, that, as there was a 
contract to that effect, the agent can person- 
ally enforce the contract for thesaleof the 
goods. . ` 

It ís next urged that interest should not 
havə been allowed. The plaintiffs allege 
thai one of the terms of the contract was 
that the price should be paid in three 
months. It is difficult to see how on this 
pleading a decree for interest for the whole 


period subsequent to the transaction can bg 
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‘upheld. The learned District Judge has 
relied on Haridayal v. Sunderlal (1). The 
decision in that case appears to be 
that the general provisions of the 
Interest Act cannot detract from special pro- 
visions such as those of s. 73 of the Con- 
tract Act. This decision may be support- 
ed-by a reference to Hurropersaud Roy v. 
Shamapersaud Roy(2) where their Lord- 
ships point out at page 660* that these words 
occur in Aet XXXII of 1839:—‘Provided 
that interest should be payable in all cases 
in which it is now payable by law." In my 
spinion, it was for the plaintiffs to allege 
and prove facts by virtue of which it could 
be held that theinterest claimed was pay- 
able by law. 

- In Muhammad Abdul Gaffur Rowthar v. 
Hamida Beevi Ammal (3) it is stated:— 
“The cases to which the learned Advocate- 
General drew our attention establish that 
the Act was not intended to affect payments 
of interest or compensation in matters not 
coming strictly within the letter of the 
law." The cases to which they refer, how- 
ever, show that interest was allowed for 
some definite and special reason. In Hurro- 
persaud|Roy v.Shamapersaud Roy (2) interest 
was awarded on mesne profits for reasons 
which do not apply to debts other than 
mesne profits. In Hamira Bibiv. Zubaida 
Bibi(4) & widow, who had been allowed to 
take possession of her husband's estate in 
order to satisfy her dower debt from the 
income thereof, was held to be entitled to 


‘some reasonable compensation for forbear- : 


.ing to insist onher strict legal rights to 
_exact payment of her dower on the death 
of her husband and their Lordships 
‘thought it obvious that compensation for 
forbearance to enforce a money payment 
was best calculated on the basis of an 
equitable rate of interest. In Ahmad 
Musaji Saleji v. Hashim Ebrahim Saleji (5) 
their Lordships state: "It is well-settled 
that in certain cases, when on the dis- 


(1) 94 Ind. Cas. 647; 21N.L. R.16; A. I. R, 1925 


ag. 451. 

(2) 30.654; 1 O. L. R. 499; 5I. A. 31; 3 Sar, P. 
t J. 782; 3 Suth. P. O. J. 495; 2 Ind. Jur. 284 

. 0). 4 

(3) 52 Ind. Cas. 505; 42 M. 661 atp. 666; 25 M, 
L. T. 242; 36 M. L. J. 456; (1919) M. W. N. 484. 

(4) 36 Ind. Oas. 87; 38 A. 581; 14 A. L. J, 1055; 
216. W. N. 1; 18 Bom. L. R. 999; 31 M. L. J. 799; 
20 M. L. T. 505; 4 L. W. 602; (1816) 2 M. W. N. 
551; 1 P. L, W. 57; 25 O. L. J. 517; 43 I. A.294 


(P. O.). 

(5) s Ind. Cas.710;42 C. 914 at p. 925; 19 Ò. W. 
N.449; 17 M. L. T. 312; 2 L. W. 377; 21 C. L. J. 
419; 13 A. L. J. 540; 17 Bom. I.R. 432; 29 M. L. J. 
70; (1915) M. W. N. 485; 42 I. A. 91 (P. O.). 
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solution of a firm one of the partners 
retains assets of the firm in his hands with- 
out any set;lement of accounts and applies 
them in continuing the business for his 
own benefit, he may be ordered to account 
for these assets with interest thereon.” 
These Privy Oouncil rulings furnish no 
support for the theory that Oourts have 
power to award interest in all cases where 
money due is withheld, i 

In the case Iam considering the plaint- 
iffa did not prove their allegation that one 
of the terms of the contract was that the 
price shou.d be paid in three months. I 


need not consider what would have been : 


the result had they pleaded an implied 
contract that the money should be paid in 
a reasonatle time. They have not then 
shown thatthe defendant’s failure to pay 
was a breash of the contract and s.;73 of 
the Contract Act cannot apply. There is 
no questior of an agreement by which they 
forbore to sue. I do not know of any 


„provision of law or any settled principle 


under which they can claim interest. I, 
therefore, vary- the decree of the lower 
Court by excluding interest, Costs in all 
Courts will be borne in proportion to suc- 
cess and failure. i 


G. B.D, Decree varied. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL Revision No. 423 or 1928, 
March 5, 1929. 

Preseat :—Mr. Subhedar, A. J. C. 
BAKHATLAL—Accuszp —APPLIOANT 

versus . 
EMPEROR-—Nox-APPLIOANT, 

Penal Code (Act XLV of 1860), s. 265—Use of short 
measures—Co wiction—K nowledge of shortage, whether 
necessary. 

In a case urder s. 265, Penal Code, it is the duty of 
the prosecutien to lead some evidence to prove that 
the accused knew the measures to be incorrect and 
in the absen@ of any such evidence there could be 
no presumption of fraudulent intention on the part 


of the accused, and he cannot be convicted under 
s. 265° of the Penal Code. 


Criminal revision against the judgment 
of the District Magistrate, - Raipur, dated 
the 4th October, 1928, in Oriminal Appeal 
No. 134 of 1928. 

Mr, D. N. Chowdhary, R.B., for the Appli- 
cant, 
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ORDER.—The facts of the case are 
that on 4th April, 1928, in the grain market 
of the Notified Area Committee of Bhata- 
para the applicant had purchased some 
cart loads of wheat and while the same 
‘were being measured by two khatas bearing 
‘Nos. 274 and 275, they were seized by the 
Police who found each of them to measure 
five tolas more of grain than ths standard 
katha prescribed by the Notified Area 
Committee. The applicant was according- 
ly challaned under s.265 of the Indian 
Penal Gode for having fraudulently used 
“a false katha measure and was convicted 
by Mr. B, L. Verva, Magistrate, Second Class 
. Baloda Bazar, andsentenced to three months’ 
rigorous imprisonment and .a fine of 
Rs. 100. In appeal the District Magistrate, 
Raipur, maintained the conviction but 
increased the fine to Rs. 300 and remitted 
the sentence of imprisonment. 


The applicant has, therefore, come. up 
in revision to this Court and his learned 
Advocate urged that in the absence of any 
evidence or circumstances showing that 
the accused knew of the incorrectness of 

‘the katha measures in question when he 
used them, he could not be said to. have 
used them fraudulently within the mean- 
ing of s,265 of the Indian Fenal Code. 
It is no doubt established by the evidence 
recorded in the case that the applicant did 
not himself possess any kathas, that those 
that were seized by the Police belonged 
to one Jeetmal from whom the accused 
had borrowed them on the day in ques- 
tion, and that these kathas were, as a 
matter of fact, verified by the officers of 
the Notified Area Oommittee, on 21st Mareh, 
1928, with the result that one of them 
was found to be correct and the other 
short by only 2 tolas. It is also:proved by. 
actual test at the trial that these two 
kathas, on a comparison with the standard 
‘one, measured 5 tolas more anc, therefore, 
they were false measures within 
meaning of 8. 265, Indian Penal Code. 


In para. 5 of his 
spite of the finding that 


judgment in 
Jeetmal had 


' told the accused, at the time when he lent ' 


that they had been passed by 


the kathas, 
Committee, the learned 


the Notified Area 


Magistrate presumes fraudulent intention - 


on the part of the accused because, accord- 
ing to him, it was possible that the accused 
could tamper with the kathas on the way. 
. He further states*that the accused “could 
very well do it when he was going to make 
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a larga profit by its use and at, thesame | 
time ke not responsible for it as the kathas 
belonged to another man.” It is unfortun- 
ate thst the learned District Magistrate 
has fallen into the same error in making 
a similar presumption for, after concurring 
with the finding of the first Court that the 
kathas in question were incorrect, the 
learned District Magistrate in para, 
2 of Lis judgment states that “for the 
second question, therefore, whether the 
false kathas were used fraudulently I must 
find that they were so fraudulently used 


‘on the principle that a man must he pre- 


sumed to know the natural result of his 
actions.” The learned District Magistrate 
even goes further than the trying Magis- 
trate In. presuming that the kathas in 
question were incorrect even when the 
Notified Area Committee certified them as . 
correc; and he could not understand "the | 
Notified Area Committee certifying as ` 
correcs katha with a wobbling  'sig- 
cutter.” 

It was the duty of the prosecution to 


.lead some evidence to prove that before 
he brought the kathas from Jeetmal the 


accused knew them to be-incorrect or that 
before he used them he tampered with 
them end there being no evidence on these : 
points the lower Courts could not, in my 
opinion, presume fraudulent intention on 
the part of the accused so as to convict - 
him under s. 265 of the Indian Penal Oode, 


. one of the principal ingredients of the 


offence being the use of false measures with 
intent to defraud. i 

For the reasons set forth above I allow | 
the application for revision and set aside 
the conviction of the applicant. The fine, 
if paid, will be refunded. i 


G. R D. _ Application allowed, 


> 
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_ MADRAS HIGH COURT. : 

Lerreas PATENT APPEAL No. 52 or 1997. - 
y March 7, 1928. - 


Present:—Mr. Justico Kumaraswami : 
, Bastriar, Mr. Justice Odgers and Mr. Justice 


: - "Jackson. . 
Sri Rasa RAVU SRI KRISHNAYYA - 


ÀO AND ANOTHER— DEFENDANTS--ÀPPELLANTS 
versus i ] 
RAJA or PITTAPUR-—PrAINTIRF 


— RESPONDENT, f 
Hindu Law—Adoption by widow of adult son óf 
one of two sapindas—Agreement to give moiety of 
"properties to widow absolutely" for discharge of 
widow's personal debts—Corrupt motive—Refusal of 
assent by other sapinda, propriety of —Adoption, 
validity of—Evidence Act (I of 1872), s. 88—Prior 
- deposition, admissibility | of—Legal representative— 
ests. . 


A Hindu widow intended to take in adoption an 
adult'son of one of the two nearest reversioners to 
the estate. The father consented to give his boy in 
: adoption and it was agreed that the widow was to take 
one-half of the properties absolutely so asto enable 
her to discharge her very considerable personal debts. 
She applied thereupon to -the’ other sapinda for 
-consent who refused the same on the grounds that 
the boy proposed to be adopted was the Son of his 
personal enemy, and that the adoption itself was 
not bona fide but made with a corrupt motive for 
her own selfish purposes and to spite him. The 
adoption was, however, effected. In a suit by the 
fienda who refused assent, to declare the adoption 

. illegal: f f : > i 
Held, by Odgers and Ji ackson, 

` Sastriar, J., dissenting) (1) that the substantial 
motive ofthe widow in making the adoption was 

pecuniary consideration and her desire of dividing 

‘the inheritance and paying off her own personal 
debts and the adoption was, therefore, invalid as 


having been made with E corrupt motive; jp. d is not invald on that ground. [p. 686, col. 1] 


col. 1; p. 698, col. 2.] 


(2) that the reftisal of the assent to adoption was 
valid having been Substantially given on a valid 
ground; [p. 693, cols. 1 & 2; p. 698, col. 2] >» 


(3) that of two sapindas one having dissented, the 
consent of the other sapinda was not enough to make 
the adoption valid inasmuch as there was no such 
assent of the majority of the kinsmen as would 
support the adoption. [p. 693, col. 2; p. 698, col, 2.] 


Per Kumaraswami Sastriar, J.—Where a Hindu 
widow takes an adult boy in adoption on condition 
that she isto take an absolute interest in half ihe 
properties so as to enable her to pay off debts which 
though morally binding on her are not binding on 
the reversion and the proportion of the estate 
granted is not so disproportionate to her debts that 
it cannot be treated asa device pure or simple to 
get a large share of her husband's estate to herself, 
the widow cannot be held to have acted with a 
corrupt motive and the adoption is, therefore, good 
and valid. [p. 685, col. 2.] 


Where an adoption is made bya widow both in 
fulfilment of her religious duties and also for the 
purpose of getting a gain for herself, the proper 
thing is to hold that the adoption would be valid 
while any arrangement for her personal benefit, if 
not within the limits actually allowed by law, would 
be void, [p. 681, col. 1] 
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"person, who should give 


JJ., (Kumaraswami . 


^. 618. 
adoption by going into 
of the widow making 


^ "Oourts.cannot set aside an 
~ eonsiderztion of the motives 
"the adoption. [p. 681,'col. 2. 
. - As regards the consent of sapindas, although the 
oulc the authority is the 
t nearest pinda who-ex hypothesi would- lose ihe 
.estate if the “widow died before him, the sapinda is 
“not-entit-ed to withhold his consent from corrupt 
‘or improper motives, What the sapinda has to see 
:is the irterest.of the family to which adoption is 
“made. [p. 683, col. 1.] 
~ "Where thére are only two sapindas who have to be 
-consulteé and.one of them refuses his consent for 
. motives whith the Court holds to be improper, the 
Court wil ignore such refusal and hold that the 
adoption is valid if the consentof the other sapinda 
:has been obtained for the adoption, [ibid,] 


Wheré a sapinda sets up an agreement bétween 
'.his father and the widow's husband which accord~ 
‘ing to him prohibits an adoption even when such 
“a content on has been set up by his father in a 
.previous litigation and negatived and persists in 
"this objection’ and where he says ‘he does not 
‘intend to give up his reversionary right to succeed 

by conserting to the adoption, he cannot be a 
‘competent Judge of the propriety of the widow's 
“act or & competent adviser. If ihe position ofthe 
^sapindas is that of a domestic forum then the 

moment cne of the Judges takes up the grounds 
“above mentioned as the reason for the dissent, he ceases 
^to be ‘one who could bea member of the forum and : 
-~ the widow-is entitled to look to the consent of other 
~sapindas. [p. 684, col, 1.] . ! 
` The fae: thata sapinda would lose the estate if 
"an adoption'is made and the fact. that the boy 
chosen. is a son of his enemy would not render his 
. grounds of objection proper. [ibid ] . : 

Where tFere are sapindas of equal degree and who 

“share. equélly in the estate of another- sapinda but 
for an adcption, theré is no difference between such 
reversioners as regards their capacity to consent to 
an adoptior. [p!684, col 2.] 

The consent of a sapinda whose son is adopted 

Per Odge~s, J.—An adoption is invalid if it is 
‘made with a corrupt motive, namely, the sole 
desire of dividing the inheritance with the adopted : 
son. [p. 69., col. 1.] 

The law has set up what may be called a 
‘domestic tribunal, namely, the sapindas, who are to 
judge as to the contemplated action of the widow 
in making the adoption. Their decision or at least 
their refusal is only to be canvassed if the refusal 
is obviously improper. [p. 692, col, 1j - 

A sapindc is entitled to show that if the adoption 
is not- uncertaken with any honest...or Spiritual 
purpose, it'is undertaken out of.spite with a view 
‘to put him loss and make a gain for the adopter 
since he is thereby merely amplifying or explaining 
his grounds for asserting that there is no honest 
purpose in tle adoption. [ibid ] à 

Where there is one consent and one refusal, there 
is no such rrajority amongst the sapindas ag would: 
make the adcption valid. [p. 693, col. 2.]! 

Per Jackson, J.—So long as the sapinda hag 
exercised a reagonable judgment, and is not actuat- 
ed by motivss of fraud or corruption, his decision 
must be respected. [p. 697, col. 2.] in Ss 

An adopticn may not be made merely in order 
to defeat tha interest of a sapinda, - {ibid ` 
^ t 


If the cgnrent . of a’ substantial majority : of tha 
agnates nearest'.in relationfbip. has been obtained, 
the Court reed not trouble abcut the motiveg 
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underlying the adoption. But if such consent has 


not been obtained, and the refusal of consent is on 


valid ground the adoption must be held to be void. 
[p. 698, col. 2.] 


Sapindas do not merely affirm the conduct of the 
" widow; they pronounce a decision in their own 

right as persons having an interest in the protec- 
tion of the inheritance. And in this view of the 
law if nosuch decision has been pronounced owing 
io an equal division between the sapindas, there 
can be no adoption and there is no need for the 
Court to go further and inquire itself into the 
widow’s motive. [p.699, cols. 1 & 2.] 

But by no view of law in Madras can it be said 
that the widow's motive is entirely irrelevant, either 
as guiding the sapindas, or, in their absence, as 
guiding the Court. [p. 692, col, 2.] 

The sapinda does not function as the protector of 
tae but as the protector of the inheritance. 

ibid. - 

Having regard to the particular circumstances of 
each bargain which may be called in question, 
Courts will have to decide whether the bargain was 
or was not so corruptor capricious as to justify the 
sapindas in refusing or according their consent. 
Presumably a wide latitude will be allowed to the 
judicial discretion of a sapinda in such cases, but 
an arrangement which gives the property absolute- 
ly to the widow is against the radical view of 
Hindu Law. [p. 700, cols. 1 & 2.) 

Per Kumaraswami Sastriar, 
In seeing whether a person is the legal representa- 
tive of another or not for the purpose of rendering 
evidence admissible under s. 33 of the Wvidence Act 
regard must be had to the state of affairs when 
me evidence is sought tobe admitted. [p. 678, col. 


Odgers, Jackson, JJ.— 


An adopted boy cannot be held to be the legal 
representative of his natural father so asto render 
a deposition in a suit to which the father was a 
party admissible in evidence against the son, [ibid.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 28th 
October, 1926, passed in Appeal No. 62 of 
1921, and reported in 102 Ind. Cas. 718, pre- 
ferredto the High Court against thedecree of 
the District Court of Godavariat Rajahmun- 


dry, dated 3th October, 1920, in Original Suit 
No, 34 of 1919, 


Messrs, Nugent Grant, N. A. Krishna 
Iyer end C. Rama Rao, for the Appellants. 

Messrs. A. Krishnaswami Iyer, P. 
Kameswara Rao and S, Venkatesa I yengar, 
for the Respondents, 


JUDGMENT. 

Kumaraswami Sastriar, J.—The 
appeal arisesout of a suit filed by the 
Raja of Pittapur who claims ta be the 
next reversioner to the Gollaprolu Estate 
for a declaration that the adoption of 
the second defendant by the first defend- 
antis invalid and not binding on the 
plaintiff and that it does not affact his 
rights either as reversioner under the 
Hindu Law or as tho zemindar of Pitta- 
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puram ertitled to a vested reversion in 
the Gollaprolu Estate on the death of the 
first defendants, The first defendant is 

the widow of Venkata Rao, the last male 

holder of -he zemindari who died issuelees 

onthe 4th of November, 1871 and the 
second deZendant is the son adopted by the 

ud defendant on the 16th of February, 

1914. : 

The Go_laprelu Estate at one time form- 
ed part of the Pittapuram zemindari 
and was granted by Gangadhara Rama Rao, 
thethen zemindar to his brother Ven- 
kata Rao oya grant filed in this case as 
Ex. O, dated the 8th of December, 1869. 
Venkata Rao died issueless on the 4th 
-of November,1871, leaving two widows— 
the first defendant and one Venkayamma 
who died in 1889—and the first defendant 
who is the sole surviving widow continued 
in possession and enjoyment of the estate. 
She mad» an adoption of her sister's son 
on the 1&th of August, 1886, alleging that 
‘her husband authorized her to adopt. 
The plaintiff's father who was then the 
"zeminda: filed O. S. No. 39 of 18:6, dis- 
puling the adoptionon the ground that no 
authority was given to her by her husband 
and also on the ground that her husband 
had nc power to authorizean adop- 
` tion as he had renounced any power to 
adopt by an agreement entered into between 
him and the plaintiff on the 8th of 
December, 1869. The Subordinate 
Judge decreed for the Raja and held that 
she had no authority from her husband. 
On the question as to the effect of the 
agreement, he held thatsuch an agreement 
would not preclude an adoption. An appeal 
was - preferred tothe High Court and the 
judgmeat of the Subordinate Judge was 
confirmed on the 22nd of September 1891 
(see judgment, Ex. SESBS-4) The first 
defendsat made asecond adoption in 1914 
and thetis the adoption which is now in 
dispute. The following genealogical table, 
‘the correctness of which is admitted 
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116 1, 6, 1998 _ KRisHNAYÜA RAO v; Žaja òm PIMAPUR; 875 


sets out the relationship between the parties: — 





NILADRI RA40 
| | 
Se KG a a GE A 
| | 
Surya Rao, Lakshmi Vezkayamma. Venkat Rao, 
died 1850 died December 1869, 
» | 
| | 
Surya Rao Dharma Rao 


died in 1887; died in 1871, 


widow Chellayamma. 


| 
| | | 


| 
Gangadhara Rama Rao, Venkat Rao, 


Niladri Rao, Suryapraxasa Rao, 
died 1854 ; born 1844 ; i adopted to died 4—11—1841 ; 
no issue. Bobbili, no issue ; widow Ist defendant: 


dee 1890' 


another widow, Venkayamma Rao, 
Who died, 1889. 


rn A 


| 
. Adopted, Ramakrishna, 
1873; died 


April 1914 


; | 
| i | | | 


Rajamannar, 
- adopted. 


Gangadhara Rajagopal. 


Rama Rao. 


On the death of the second widow of 
Venkat Rao, the late Raja of Pittapur 
filed Original Suit No. 12 of 1889 to 
recover one-half of the Gollaprolu Estate 
on the ground that the estate reverts to 
him in default of the grantee having no 
male issue. The late Raja died pending 
suit. The present Raja was added asa 
party. The suit was dismissed on the 28th 
September, 1891. Exhibit TTTT-1 is the 
judgment. : 

The Raja of Pittapur who was himself 
issueless adopted Ramakrishna, the natural 
father of the second defendant in this 
suit on the 28th of September, 1873. 
Ex. T is the document evidencing the 
adoption. There was bitter ill feeling 
between the late Raja and his adopted 
son Ramakrishna for some yeers before 
the Raja’s death in July 1890. On the 
5th of October, 1885, the plaintiff in this 
suit was born, Ramakrishna was disputing 
the plaintiff's legitimacy and on the death 
of his adoptive father, Gangadhara, he filed 
Original Suit No. 6 of 1891 to recover 
the Pittapur Estate. His case was that 
the Ranee never gave birth to the plaintiff, 
that he was a child who was introduced 
into the palace and that the adoptive father 
owing to the bitter enmity with him, 
got this child introduced into the zenana 
and proclaimed it to be his son by 
Venkayamma, the Ranee, It isalso alleged 


| 
Plaintiff born, 1885 


Several minor children, 


Mural Krishna 
(minor). 


3ri Krishna, second 
dsfendant, adopted by 
first defendant. 


thai the Rajaowing to physical infirmities 
was impotent. The defence to that suit 
was that ihe present plaintiff was the legi- 
timate son ofthe Raja and that he was en- 
titled to succeed to the zemindari by virtue 
of a Will executed by the late Raja. After 
a protracted enquiry during the course 
of which several doctors and experts were 
examinec as also several persons connected 
with the palace, Mr, Mackenzie, the - Dis- 
trie; Jucge, held that the present plaintiff 
was not ihe son of the Raja of Pittapur. 
but a child introduced into the palace 
and that the Will would notpass any title ag 
he was not a persona designata but was 
only given the property-in the capacity 
of an au-asa son which he was not, An 
appeal wes filed to the High Court and 
in November 1896.the High Court reversed 
the decreas of the District Judge on the 
ground tkat the plaintiff was a persona 
designata ander the Willand took the estate 
whether Le was a son or not. The High 
Court in shis veiw held that it was un- 
necessary to go into the question 
as to th» legitimacy of the plaintiff, 
An appeal was filed to the Privy 
Oouncil and their Lordships of the Privy 
Oouncil in February, 1899, upheld the judg- 
ment of the High Oourt asregards the Will 
and considered it unnecessary to go into 
the question of legitimacy. The present 
Plaintiff asfained age in 4906 and assumed 
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management-of the estate from the Court 
of Wards. 

It will thus be seen that so far as the 
present plaintiff is concerned the question 
as to his legitimacy was left open by the 
High-Oourt and their Lordships of the 
Privy Council and there was the decision 
of the District Judge against him on that 
point. . l 

It is not disputed that at the date of the 
adoption of the second defendant by the 
first defendant, the next présumptive re- 
versioners were Ramakrishna, the adopted 
son of the late Raja and the plaintiff who 
is said to be his aurasa son. As the first 
defendant's authority to adopt was negatived 
in the litigation of 1886, it was necessary 
for her to get the consent of the plaintiff 
and Ramakrishna who were the next 
presumptive reversionary heirs. She applied 
for the consent of Ramakrishna by Ex, XV, 
dated the 27th of January, 1914 and obtained 
his permission by the reply Ex. XV (a), 
dated the 30th day of January,1914. She 
applied for the plaintiffs consent by the 
letter Ex, EH-9, dated the second day of 
‘February, 1914, but the plaintiff refused 
to give his consent, Ex. ER-11, dated 
the llth of February, 1914. On ihe 15th 
of February, 1914, the first defendant 
adopted the second defendant. f 
. The plaintiff filed the suit on the 17th 
of Aügust, 1915, for a declaration that the 
adoption of the second defendant was in- 
valid and for further reliefs. 
` Paragraph 7 of the plaint 
follows :— 

“7, (1) The first defendant frequently 
requested the plaintiff to render her 
brothers and her nephews substantial 
pecuniary assistance to enable them to 
acquire the ‘Voratla Estate’. 

(2) Her brother  Chelikani Seetha- 
ramaswami Garu also made a similar 
request more than once through the plaint- 
iffts officers, As the request of the first 
defendant and the said Seetharamaswami 
Garu was not complied with, they were 
much displeased with the plaintiff. With 
a view to defeat his reversionary right 
and to spite him as well as to fraudulently 
secure a substantial portion of the Gol- 
` laprolu Estate for the benefit of the defend- 
ant's brothers and her nephews and to 
enable them also to acquire the Voratla 
Estate, the first defendant, her brother 
Seetharamaswami Garu and her nephews 
conspired with the second defendant and 
his relations who, had all been bitterly 
hostile to the plaintiff ever since the 


runs 88 


KRISBNAYYA RAO V. RAJA OF PYTTAPUR; 


116 I. C. 1929 
suceession suit, O. S. No. 6 of 1891 on the 
file of the District Court, Godavari, and 
arranged to take the second defendant in 
adoption on condition that (a) the second 
defendant should settle one-half of the Gol- 
laprolu estate absolutely with powers of 
alienation upon the first defendant so as 
to enable her to pass the property to her 
brothers and her nephews; (b) that in 
addition he should give hera monthly al- 
lowance of Rs. 500 during her life charged 
upon the other half ; (c) that a cash loan 
of 24 lakhs of rupees should be secured 
from the Raja of Venkatagiri at a low rate 
of interest to the first defendant’s brothers 
to enable them to acquire the Voratla Estate 
involved in litigation with the Zemindarni 
of Tuni ; and (d) that he (second defendant) 
should marry the daughter of the first 


defendant's brother Seetharamaswami 
Garu.” 
Paragraph 8 of the plaint runs as 


follows :— 

“After having entered into such con- 
spiracy end having agreed to the aforesaid 
agreement with the second defendant and 
his relazions, without consulting the 
plaintiff asthe head of the family and 
without going to him (plaintiff) or properly 
applying to him for his consent, the first 
defendant sent a registered letter, dated 
9nd February 1914, informing him that 
she had resolved to adopt the second 
defendant andasking him to consent to 
it. The plaintiff sent his reply on the 
llth February, giving his reasons 
against tae adoption. The first defendant 
without eny further communication to the 
plaintiff adopted the second defendant on 
the 15th Sebruary,1914 and sent a Register- 
ed letter io the plaintiff on the 16th Febru- 
ary, 1914, containing false and frivolous 
allegations inconsistent with her previous 
conduct end admissions and recognition of 
the plaintiff's status throughout,” 


In para. 9, he states that in pur- 
suance ot the aforesaid arrangements, two 
deeds wsre executed. In para, 10, he 
gives the Zollowing reasons which according 
to him invalidate the adoption. ‘They are 
as followe:— 

(1) The first defendant had no authority 
from her husband or the plaintiff who was 
the head of the family to adopt the second 
defandan;; 

. (2) that the agreement entered into by her 
husband with the plaintiff'sfather precludes 
the first defendant from making an adop- 
tion such agreement amounting to an 
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implied prohibition by her husband against 
her adopting ason; 

(3) that the second defendant's father 
was suffering from paralysis and was 
physieally incapable of either giving his 


consent or of taking any part in the 
ceremonies which are necessaryfor the 
adoption: 


(4) the fact that thesecond defendant's 
father who was inbitter terms of enmity 
with the plaintiff consented to give his 
own son in adoption would render his 
consent invalid; 

(5) that the adoption was made by the 
first defendant 40 years after her hus- 


band's death under the influence of her. 


brothers and nephews and from corruptand 
improper motives to defeat the reversion- 
ary rights of the plaintiff and in pursuance 
of a conspiracy to secure the estate and 
other benefits for her brother's family; and 
that the first defendant’s conduct showed 
that she had determined to adopt and did 
not approach the plaintiff bona fide for his 
consent; and 

(6) that the grant of 1869 of theGollaprolu 
Estate by his father to the first defendant 
husband was only a maintenance grant and 
was not intended to enure for the benefit 
of an adopted son or alienee. 

The defendants in their written state- 
ment denied that the plaintiff is the son 
of the late Raja or of his wife Mangayamma 
and state that he is not a reversioner 
: entitled to sue. They state that the adop- 
tion was made bona fide and for legitimate 
reasons and is not theresultof a con- 
Spiracy or ill-feeling as alleged in the 
plaint; that the deeds of settlement and 
maintenance executed by the second de- 
fondant to the first defendant and 
referred to in the  plaint are bona 
fide arrangements between them and are 
valid in law, that the refusal of the plaint- 
iffto give his consent was purely personal 
and not bona fide and that the refusal was 
due to the desire of the Raja to get the 
Gollaprolu Estate to himselfand to make 
the first defendant to adopt his own son. 
It is alleged that consent was obtained 
from the other sapindas also, referred to in 
para. ll of the written statement. 
The defendants deny that Ramakrishna 
was not in a fit state to give his consent or 
to take part in the ceremonies, They state 
that the adoption is valid and proper. They 
deny the allegation in the plaint as to the 
plaintifi's title to the Gollaprolu Estate as a 


vested reversion by virtue of the grant.. 
They also deny the prohibition, express or . 
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implied, against adoption alleged in the 
plaint. 

The rain questions in this appeal are (1) 
whether the plaintiff is the aurasa son of 
the lata Raja and reversioner who would, 
be entitled to succeed to the estate on the 
death o: the first defendant, and (2) whe- 
ther the adoption is invalid for all or any 
of the reasons given by the plaintiff in the 
plaint. i 

The Subordinate Judge in whose Court 
the case was instituted and who tried it 
and examined several witnesses was ap- 
pointed as District Judge towards the close 
of the proceedings and the suit was formally 
trensfer-ed to him as District Judge. He 
decided that the plaintiff was the legitimate: 
son, that Ramakrishna was not precluded 
from illness from consenting to the adop-. 
tion or taking part in the ceremonies and 
that the adoption could not be disputed on 
that ground but that the plaintiff was 
ensitied to withhold his consent as the 
adoptioc was made by the first defendant. 
not bona fide but with a view to secure a 
personal advantage to herself. He decreed 
the plaintiff's suit. 

On the issue of the legitimacy of the 
plaintiff, the defendants applied to put in. 
the evidence of several witnesses in the 
former litigation (O. S. No. 6 of 1891) who 
were eitaer dead or who could not be found. 
Thay relied on s.33 of the Evidence Act. 
Ths Subordinate Judge held that such 
evidence isinadmissible as the suit was not. 
between the same parties, the second 
defendart in this suit not claiming through | 
Ramkrisana although he was his natural 
son. On appeal Krishnan and Venkatasubba 
Rav, JJ, agreed with the Subordinate ` 
Judge in holding that the evidence sought . 
to be let in was not admissible and on the ` 
evidence on record held that the plaintiff ' 
was the aurasa son of thelate Raja. As 
regards Bamakrishna they held that he was 
capable cf giving his consent and that the 
adcption could not be impeachedon the | 
ground of Ramakrishna's ill-health or his 
incapacity to take partin the ceremonies, 
Krishnar, J., held that several of the objec- 
tions of the plaintiff were futile, but that 
his objestion that the first defendant was 
actuated by a desire to get her husband's 
property under her controlso thatshe may 
deal wita itas she pleased was valid and 
tha: thocgh the first defendant may well be 
credited with an intention to benefit her 
husband's soul, her main object was to get 
her husbznd's property under her control so 
tha: she may deal with it as she pleased and 
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“the widow's motive in this particular being 
corrupt, the plaintiff withheld his consent 
for adequate reasons. He was for dismiss- 
ing the appeal. Venkatasubba Rao, J., 
asregards the adoption, was of opinion that 
the widow in making the adoption was not 
influenced by any corrupt or improper 
motives, that the arrangement entered into 
by her was a bona fide arrangement. that 
the objections raised by the plaintiff were 
purely personal, prompted by a desire to 
get the estate for himself and were not 
bona fide and that the adoption was good. 
He was for reversing the judgment of the 
Subordinate Judge and upholding the 
adoption. Owing to this difference of 
epinion, the judgmentofthe Subordinate 
Judge was confirmed and hence this Letters 
Patent Appeal. 


As regards the legitimacy of the plaintiff 
Mr. Grant for the appellant contended that 
under s. 33 of the Evidence Act he was 
entitled to put in the evidence of witnesses 
who were examined in the previous suit 
but who were now either. dead or could 
not be called in this litigation. He frank- 
ly admitted that if such evideuce was 
ruled out, he could not in this appeal say 
that the evidence on record is sufficient 
io support the contention that the plaintiff 
is not the legitimate son of the late Raja. I 
am of opinion thatthe depositions which 
are sought to be put in are inadmissible, 
asthe second defendant in this guit isnot 
the legal representative of the plaintiff 
in Original Suit No. 6 of 1891. He is, no 
doubt, the natural son of the plaintiff in 
that suit, and if he were not validly adopt- 
ed, he would be the legal Tepresentative, 
but in this suit he claims not as the 
son of his natural father but as the 
adopted son of Venkata Rao entitled to 
the Gollaprolu Estate. 


In seeing whether a person is tha legal 
representative of another or not for the 
purpose of rendering evidence admissible 
under s. 33, regard must be had to the 
state of affairs when the evidence is sought 
to be admitted. Thefact that the second 
defendant would have heen the legal re- 
presentative if there was no adoption 
would not make him a legal representa- 
tive after the adoption for the purpose of 
the admissibility of the evidence. As both 
the learned Judges in appeal agree on 
this question and have gone into the matter 
fully, I do not think it necessary tg go over 
the same ground agan. g 

As regards the validity of the adoption, 
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the main questions for determination are 
(1) whether the adoption was not a bona 
fide act or the part of the widow but was 
merely a device by her to get possession 
absolutely of half of her husband's estate 
and (2) whether the plaintif was justified 
in refusing his consent to the adoption. 
Ths evidence was gone into in great 


detail on both sides and giving it my 


best consideration I have come to the 
conclusion that the judgment of Venkata- 
subba Rao, J., is right and that the adop- 
tion was not invalid. i 


After the adoption made by the first 
defendant in 1t86 was held to be invalid 
she did not give up the idea. of making 
an edoption. It is not disputed that she 
consulted Mr. 8. Srinivasa Ayyangar, a 
leading Vakil of this Court, as early as 1901 
about an adoption. : 

Ths evidence in this case shows that the 
first defendant who was about 67 or 68 
years at the date of the adoption became 
ill two years before the adoption and wanted 
to adopt a boy. ` 


So far asthe boy adopted is concerned 
it is nowhere suggested that owing to his 
health, conduct or character he was nota 
suitable boy to be adopted to the Gollap- 
rolu branch of the family. The Hindu 
law-givers enjoin that the boy to be adopt- 
ed should be “Adoora Bandhavaha" mean- 
ing a sapinda as near as possible. The 
second defendant was a near sapinda and 
having regard to the qualifications re- 
commended in ihe Hindu Shastras as to 
adopiion he would.in every way be a fit 
and suitable person for being adopted. 
It is said that he was the son ofa person 
who was a bitter enemy of the present 
plaintiff, but itis not said that the second 
defendant personally did anything which 
was improrer. . 

In 1912 the plaintiff in this case had 
only one son. In 1913 another son was 
born to him. The plaintiffs evidence is 
that he wanted to give that boy in adop- 
tion to Chsllayamma, a relation of his, 
and that ke oamed the boy after Chella- 


_yamma’s husband. So that none of his 


sons was available. Ramakrishna, the plaint- 
iffs adopted brother had foursons. The 
first defendant opened negotiations with him 
for the adoption of oneof his sons. About 
a year before the adoption actually took 
place, she approached Ramakrishna, but 
Ramakrishna was unwilling to give his 
boy in adoption as the first defendant 


was friendly with Pittapur and he thought 
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he would be sending his son to the enemy’s 
camp by allowing the adoption 
* * * 


As the plaintiff refused to give his con- 
sent but as the only other near sapinda 
had agreed to give his boy, the first 
defendant eame to Madras to make the 
adoption. 

After Ramakrishna had given his con- 
sent, questions arose as to the payment of 
the first defendant's debts which were 
then said to be about Rs. 21 lakhs, Rama- 
krishna was approached on the question 
asto the second defendant who was to 
be adopted paying those debts, and Rama- 


krishna referred the matter to the second 


defendant who was then a major and 
whose consent would be necessary. The 
second defendant did not want to be 
bothered with the debts and suggested 
that he would give half the estate to the 
firat defendant, she paying all the debts 


and. the second defendant not being liable. 


The question also arose as to the main- 
tenance of the first defendant, as the half 
given would go to pay debts and the 
second defendant on the advice of the 
Maharaja of Venkatagiri agreed to give 
her Rs. 500a month and in pursuance of 
this agreement the second defendant exe- 
cuted two deeds (Ex. XVII and XVII 
(a), giving one-half of the estate to his 
adoptive mother and Rs. 500 a month for 
maintenance. These deeds were executed 
io dan after the adoption was aotually 
made. 


(His Lordship referred to the evi- 
dence on this part of the case and pro- 
eeeded:;—] 2: 


As regards the motive of the widow in 
making ths adoption, Krishnan, J., was 
disposed to accept the statement of de- 
fendants’ first witness that the idea of 
adoption was first mooted about a year 
before the actual adoption took place. He 
also observes :— 

"the first defendant may well be credited 
with an intention to benefit her deceased 
husband's soul, as that is always a con- 
sideration for an adoption, but her main 
object was undoubtedly to get her hus- 
band's property or as much ofit as she 
could get into her own hands absolutely." 


In another part of the judgment the 
learned Judge says:— 

“Whatever weight one may attach to 
the religious benefits flowing from an adop- 
tion, one cannot ignore the secular rights 
flowing from it." 
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According to the learned Judge, the 
widow was not acting solely with a desire 
to benefit herself personally and with a 
corrupt motive but with mixed motives, 
(1) desire to adopt and (2) desire to benefit 
herself Dersonally. 

[His Lordship referred to the evidence 
and continued—: | . 

As regards the income of the Golla- 
prolu Estate, the net income is said to be 
Rs. 40.000 a year which will be about 
Rs. 3,40 a month. The fact seems to be 
that ths first defendant who had no nearer 
relations of her husband treated her 
brothers and her sisters and their children 
with great affection, She was spending 
large sims upon them and there can be 
little doubt that she was spending the 
income of the estate on herself and her 
brothers and sisters and their children. 
Thera ean also be little doubt on the 
evidence that the debts which she had 
at the date of the adoption would not 
bind ths reversioners. They were purely 
her personal debts. So long as she was 
in possession of the estate she could use 
the income as she pleased, but she could 
not mortgage or encumber the estate so 
as to bə valid’ beyond her lifetime and it 
is only natural that the creditors hesi- 
tated tc lend large sums of money to her 
as ther would lose the money if she died 
or mace any adoption and she had to 
borrow through her brothers and nephews 
who according to the evidence had pro- 
perty yielding about Rs. 40,000 a year. 
As her brothers and nephews were well 
of, there was no difficulty for her in 
getting loans through them. It appears 
from tke evidence that out of the debts of 
Rs. 24 lakhs which had to be paid, 
Rs. 50000 were debts in her own name 
for wh.eh she could besued and the rest 
was bcrrowed by her brothers or nephews 
at her request. If she: was minded to 
defraud her ereditors she could have made 
&n &doption and left the creditors unpaid. 
She, however, did not wantto adopt this 
course but was anxious that the debts 
incurred by her or incurred at her request 
should »e paid. Atthe time ofthe adoption 
she was ill and according to Hindu notions 
the siz arising from a person dying with 
his detts unpaid applies equally to women 
though in the case of a man leaving sons 
the lax has made the pious obligation to 
save tha father from the consequences of 
the sir a legal obligation. I do not think 
that a widow who makes an adoption and 
stipulases that the adopted son should 
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. pay her debts is doing anything corrupt 
or immoral, On the contrary I should 
‘think that she is doing an honourable 
"thing. It has now been settled by their 
Lordships ofthe Privy Councilin Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar (1), 
‘that an adoption made by a widow on 
condition that she should enjoy the income 
` of the estate during her lifetime would, 
in the Madras Presidency, be valid, even 
though the adopted boy was a minor 
and his. father éntered into the arrange- 
ment. Though she will be securing a 
personal benefit and though the adopted 
son may for several years be deprived of 
the estate, the adoption will be valid. If 
after the adopted son comes of age he 
commutes the interest reserved by the 
widow into an absolute share ofa portion 
of the estate, it cannot be said that ihe 
transaction will be void. If the adopted 
son is at the time of adoption a major 
capable of contracting as he was in the 
present case, I can find nothing illegal 
in the widow requiring the adopted son 
to pay her debts, Ifthe adopted son instead 
of undertaking the burden thinks that it is 
in his interests to get an unburdened share 
of the estate and makes the widow pay 
her debts out of any share allotted io her, 
I find it difficult to see how the adoption 
would be invalid -as being made from a 
corrupt motive, The case may be different 
if the widow had no debts to pay or 
if the proportion of the estate granted to 
her was so disproportionate to the debts 
that the Court can on the evidence treat 
itasa device pure and simple by the widow 
under the guise of an adoption to geta 
large share of her husband's estate to 
herself. In the present case the net income 
of thé estate is said to be Rs. 40,000a 
year and half the income would be Rs. 20,000 
a year, . 


The Maharaja of Venkatagiri who lent 
Rs. 24 lakhs thought that the estaie was 
not sufficient security although at the time 
of the mortgage the widow had absolute title 
to half the.estate and it cannot be said 
that if there were debts to pay amounting to 
Rs. 25 lakhs, the .arrangement was one 
which the Court would hold to be a mere 
device to get an absolute property. Asa 
matter of fact, the half wHich she got 


(1) 101 Ind. Cas, 779; 50 M, 508; A. I. R. 1927 
. C. 139; 29 Bom. L. R. 
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from the adopted son was within 3 or 4 
months after the adoption mortgaged to 
the Maharaja of Venkatagiri and the debts ` 
were paid off. She had no other means 
to pay the debts, so that any possible 
advantage which she might get would be 
any surp.us remaining after the debts 
were paid Meantime interest was payable 
on the mortgage for Re. 24 lakhs. Having 
regard to all the facts in this case Iam 
of opinion that the adoption was made 
without amy corrupt motive by the widow. : 
While on the one hand she wanted to adopt 
in order to advance her husband's and her 
spiritual welfare she did not want to evade 
payment ofthe debts which she considered 
legally or et least morally binding on her. 
It is, no dcubt, true that these debts would 
not bind -he reversioner if he chose to 
contest them. But at the same time it 
cannot be said that her stipulating for the 
discharge of the debts which she owed 
and which 3he could pay out of the income 
of the estate even after adoption by 
making it a condition that she should 
remain in possesion of the estate for her 
lifetime makes the adoption invalid as 
being made from a corrupt motive, . 

It has been argued for the respondent 
that it was only when she found that the 
plaintiff would not give her brothers 
Rs. 2$ lakks for the purpose of the Voratla- 
estate litigation that she conceived the 


. idea of acoption as a means of raising . 


money to aelp her brothers and that the 
motive was. therefore, corrupt as she wanted 
under the guise of an adoption to get a- 
personal gain to her brothers. I do not 
think the evidence supports this conclusion. 

[His Lordship referred the evidence and 
continued :—} 

The conelusion I have come to on this 
part of the case is that the first defendant 
who was ar old lady and whose health was 
failing her from about two years before the 
adoption wented to make an adoption, that 
when she conceived the idea of adoption 
the only near sapinda boy available was one 
of the sons of Ramakrishna, that Rama- 
krishna was not willing to give one of his 
boys in adoption as she was on friendly 
terms with the plaintiff, that ultimately at 
the instance of Kuppiah. Mr. Krishnaswami 
Ohetti and the Maharaja of Venkatagiri, 
Ramakrishra was persuaded to giveone 
of bis boys in adoption, that the first defend- 
ant’s idea in adopting the boy was not to 
get Rs. 7$ Icichs for the purpose of helping 
her brothers in connection with the Voratla 
litigation, that the unwillingness of the 
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plaintiff to advance Rs, 21 lakhs was not 
the reason why she wanted to make the 
adoption, that after the adoption was 
resolved upon andsettled and Ramakrishna's 
consent was got, questions arose as to the 
debts which she said she owed and that 
the arrangement whereby the adopted son 
agreed to give'half the estate to ‘the first 
defendant was the result of an offerfrom 
the adopted son as a means to enable her to 
discharge her debts. 

I do not think the plaintiff has proved 
that the debts which were actually discharg- 
ed by the first defendant were entirely the 
personal debts of her brothers. She, no 
doubt, obtained an advantage as the debts 
which she considered she had to pay were 
discharged; but it is not every personal 
benefit which the widow obtains that could 
invalidate the adoption, As I said before, 
she could contract with the adopted son 
or his guardian to enjoy the whole estate 
during herlifetime leaving nothing for the 
adopted boy till her death, Krishnan, J., 
was of opinion that her motive for adop- 
tion was not purely a desire to getan 
. advantage for herself but that she was 
actuated by religious motives and alsoa 
desire for personal gain. Vankatasubba 
Rao, J., held that her motive was not 
corrupt. 


So far as the adoption is ‘concerned, it is 
a religious sacrament according to Hindu 
law-givers, like a marriage. The necessity 
for the adoption of a son in the case of 
childless Hindus is insisted upon as an act 
necessary for their salvation and is looked 
upon as very meritorious. It is in fact 
looked upon as so meritorious, that in 
Bombay the authority of the husband is 
unnecessary, as such authority according to 
the leading commentators may be presumed 
for so meritorious an act. 
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Secular motives do come into play and 
influence persons in making adoption. 


Where an adoptienis made by a widow . 


both in fulfilment of her religious duties 
and also for the purpose of getting a gain 
for herself, it seems to me the proper thing 
is to hold that the adoption would be valid 
while any arrangement for her personal 
benefit, if not within the limits actually 
allowed by law, would be void. No case has 
been cited where in such eases the adoption 
has been set aside, but the Court always 
confined itself to declaring the arrangement 
limiting the adopted son's rights voidable 


at his instance. 
In Bhaiya Rabidat Singh v. Indar 
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Kunwar (2) which was a case from Oudh 
(Northern India), the adoption was ques- 
tionec on tke ground that the widow agreed 
with the natural father thatshe should retain 
the whole estate during her lifetime. 
Though such an agreement would be valid 
in Soathern India by virtue of a custom 
as decided by their Lordships of the Privy 
Council in Krishnamurthi | Ayyar | v, 
Krishnamurthi Ayyar (1) above referr- 
ed to, it would not be valid in other 
parts of India. Their Lordships of the 
Privy Oouacil were of opinion that 
this did not render the adoption condi- 
tional and did not affect the rights 
of the adopted son, but they stated that 
even i: it amounted to a condition on which 
the adoption was made, the condition would 
be void witkout invalidating the adoption. 
It has been argued for the appellant that 
where it is found that the widow was actuat- 
ed by considerations of spiritual benefit 
to her husband in making the adoption, 
Courte cannot analyse her motives and see 
the proportion of the spiritual and secular 
motives. Itis also argued that the ques- 
tion of a widow’s motive cannot be gone 
into when she had made an adoption. Re- 
ferenca has been made to Mayne’s Hindu 
Law, Ysh Edition, Arts. 120 to 129, especially 
Art. 128, pege 170, and to Ramchandra v. 
Bhagaian Malji Nanabhai (3), Mahableshwar 
Fondba v. Durgabai (4). As I find on 
the evidence that a corrupt motive has not 
been proved, it is unnecessary to discuss 
this aspect ofthe case. Were it necessary, 
I would incl.ne to the view that the Court 
cannot set aside an adoption by going 
into ccnsideration of the motives of the 
widow making the adoption. . 
- Iam of opinion that even if it is shown 
in this casa that the first defendant 
wanted to get a personal benefit for herself, 
the adcption could not be set aside on that 
ground. 

The next question is whether the adop- 
tion is invalid owing to the plaintiff hav- 
ing refused to give his consent to the 
adoption. Itis now settled by their Lord- 
ships o? the Privy Council in Veerabasava- 
raju Pantulr v. Balasurya Prasada Rao (5) 
that the sapizdas whose consent is neces- 


(2) 16 0. 556; 16 1. A. 53; 13 Ind. Jur, 98; 5 Sar. 
P. O. J. 505; Rafique & Jackson's P. O. No.110 
(P. 0). A 

(3) 22 E. 558. 

(4) 22 E. 199. 


(5) 48 Ind. Cac. 706; 41 M. 998; 25 M. L, T,1; 17 


A.L.J. 24; 3614. L. J. 40; 23 Ò. W. N. 251; 290, 
L. J.184; 9 L ^W. 243; 21 Bon» L. R, 238: 1 U.P. 
L, R. (P, C.) 18: 45 I. A, 265 (P. C.). 
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sary to validate an adoption by a widow 
are the nearest and not the remote ones. 
It is, therefore, unnecessary to refer to the 
previous decisions which leave it in doubt 
as to who are the sapindas that should be 
consulted. 

At the time of the second defendant's adop- 
tion and the negotiations which preceded 
it, the nearest sapindas were Ramakrishna, 
the father of the boy arranged to be 
adopted and the plaintiff, assuming that 
the plaintiff was the aurasa son of the late 
Raja of Pittapur The question as to the 
plaintiff's legitimacy was at that time 
undecided. Mr. Mackenzie, the District 
. Judge, after a protracted trial and after 
considering the evidence of several doctors 
and expert witnesses had found that the 
plaintiff was not the son of the Raja of 
Pittapur, That finding remained unre- 
versed, as both the High Oourt and their 
Lordships of the Privy Oouncil decided 
the case on the question of the Will and 
the plaintiff herein being a persona desig- 
nata. The firat defendant acting under 
legal advice did not want to take the risk of 
deciding for herself whether the plaintiff 


was or was not the son of the late Raja . 


and she applied to the plaintiff for his 
consent. 

Exhibit EE-9 is a letter, dated the 2nd 
of February, 1914. It runs as follows :— 

*Iam very anxious to adopt a son for 
securing à good end to my late husband, 
performing his ceremonies, etc., and per- 
petuating the progeny (line) Further, in 
adopting, I intend adopting Sri Krishnay- 
ya, the fourth son of Sri Raja Rao Venkata 
Surya Mahipathi Ramakrishna Rao Baha- 
dur, the adopted son of the late Raja of 
'"Pittapuram. But under the decree in O.S. 
No. 30 of 1886 on the file of the Sub-Court, 
Cocanada, and under the decree in the 
appeal against it in the High Court, it has 
been found that I have no authority from 
my husband to adopt. I, therefore, write 
this letter to you earnestly requesting your 
permission for me to adopt the said boy. 
Please to consider and reply scon. Please 
bestow some thought.” 

It is argued for the respondent that the 
first defendant did not really want to con- 
sult the plaintiff, and that the terms of the 
letter were not respectful as it was address- 
ed to him as zamindar. of Pittapuram and 
not as Raja of Pittapuram, I see little forcein 
this argument as the plaintiff himself when 
examined said that there was nothing wrong 
in the letter as it stood, Thiseis what he 
gays: "Isee Ex, EE 9. I now read it. I 
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am not prepared to say whether there was 
any impropriety or defect in the language 
or substance of this letter." To this letter 
writter on the 2nd February the plaintiff 
sent areply on the llth of February (Ex. 
EE-11. The letter runs as follows:— 

“The letter written by you on 3nd 
Februery, 1914, reached meon 4th February, 
1914. Ihave come to know that you are 
not adepting with an honest purpose either 
for the spiritual salvation of your deceased 
husbard or for the perpetuation of his line, 
but bearing spite against me for my not 
render.ng pecuniary help to your brothers 
as reqvested by them and you and with a 
view to put me to loss and for the selfish 
gain o: all of you, you have intrigued with 
Raja Fao Venkata Surya Mahipathi Rama 
Krishra Rao Bahadur Garu who has been 
my lorgstanding enemy and arranged to 
adopt ais son. 


-“(2) That you have resolved upon:making 
the adoption with the motive mentioned in 
para. | supra and have not applied for my 
consert with an honest mind will be evident 
from the very fact that instead of asking . 
for permission toadopt a suitable boy you 
wrote to me to say that you wanted to take 
in adcption the fourthson of Sri Raja Rao 
Venkata Surya Mahipathi Rama Krishna 


Rao Bahadur Garu and were very . 
desirois of having my consent for the . 
same, 


“(3) Had you come to me and told me the 
necessity that has arisen for you to make 
an adcption andthe reasons for adopting 
that boy, I would have been in a position to 
discuss with you about it in person and 
express my opinion to you. 

*(4) You, your brothers and Sri Raja Rao 


` Venketa Surya Mahipathi Rama Krishna Rao 


Bahacur Garu having joined handsin the 
manner set forth above in order to put me 
to lose, you and your brothers having made 
some arrangements for yourselves, as 
sonsiceration for your agreeing to adopt 
his 803, and you -having given him some 
consiceration for his according consent to 
you tc make an adoption, and having thus _ 
decided upon the arrangements, you and 
your brothers went to Madras and being 
bent tpon adopting that boy, you wrote to 
me the letter merely for the sake of 
formality and not with an honest desire 
$0 obtain my consent. 


(8) In pursuance of the arrangement that 
was made by your late husband and my 
father, the late Sri Raja Rao Venkata 
Mahirathi Gangadhara Rama Rao Bahadur 
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Garu, you were precluded by your husband 
from making an adoption, _ 

“(6) The consent given by Sri Raja Rao 
Venkata Surya Mahipathi Rama Krishna 
Rao - Bahadur Garu, for his own gain, 
to your adopting his son is not valid. 

(7) Further, I being the aurasa son, Sri 
Raja Rao Venkata Surya Mahipathi Rama 


Krishna Rao Bahadur Garu, who is an. 


adopted son, has no authority to give the 
consent. It is, therefore, riot possible to 
give you consent as desired in your letter. 
Please to consider.” 

To this, the first defendantsent Ex. EE 12, 
dated the 16th February, 1914, denying 
that she was actuated by any corrupt or 
improper motive and stating that she is not 


preeluded from adopiing by reason of any . 


agreement between her husband and the 
late Raja of Pittapur. She refers to the 
difficulties she had in persuading Rama- 
krishna to give his boyin adoption and 
states that the real reason for the plaint- 
iffs refusal was that she did not agree to 
his proposal that she should wait until 
another son was born to him and take that 
boy in adoption. This letter was written on 
the day after the adoption. 

As regards the consent of 
although the authorities hold that the 
person who should give the authority is the 
nearest sapinda who ex hypothesi would lose 
the estate ifthe widow died before him, the 
sapinda is not entitled to withhold his con- 
sent from corrupt or improper motives. 
What the sapinda has to see is the 
interest of the family to which adoption is 
made, . 

The law also has been settled that where 
there are only two sapindas who have to be 
consulted and one ofthem refuses his con- 
sent for motives which the Court holds to 
be improper, the Court will ignore such 
refusal and hold that the adoption is valid 
if the consent of the other sapinda has 
been obtained for the adoption. In 
the Ramnad case Collector of Madura v. 
Mottoo Ramalinga .Sathupathy (6) théir 
Lordships of the Privy Council observe. 

“The assent of kinsmen seems to be 
required -by reason of-the presumed in- 
capacity of women for independence, rather 
than the necessity of procuring the consent 
of all those whose possible and reversionary 
interestin the estate would be defeated by 


(6) 12 M. I. A. 397; 10 W. R. P. 0.17; 1B. 
C. 1; 2 Suth P. C. J. 135; 3 Sar. P. O. J. 361; 
889; 3 Mad. Jur, 298, 


L. R.P. 
20 E. R. 
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the adoption.... There should be such evi- 
dence of the assent of the kinsmen as suffices 
to show, thai the act is done by the wi dow 


“in the proper and bona fide performance 


of a religiots duty, and neither capriciously 
nor from a corrupt motive.” : 

This asswmes that the person whose 
consent is asked for is a person who is 
himself actiated by correct or proper 
motives in seeing whether the adoption 
should be made or not, 

In Parasa-a Bhattar v. Rangaraja Bhattar 
(7) Sir Char_es Turner, C. J., and Innes, J., 
were of opinion that the assent of some 
of the sapiadas equally distant from the 
deceased is sufficient if bona fide. given, 
when the assent of others is refused from 
improper mctives or without a fair exercise 
of diseretior. This was a case where there 
were two sapindas one of whom consented 
to the adoption and the other refused to 
give his ecnsent unless his son was 
adopted. : 

In Venkatakrishnamma v. Annapurnam- | 
ma (8)it wes held that where a sapinda 
who is consulted and who refuses to give 
his consent vithout giving any reasons for 
it cannot question the adoption made with 
the consent cfthe other sapindas. Though 
this decision will notbe authority, after the 
ruling of th» Privy Council in: Veeraba- 
sraraju. Pantulu v. Balasurya Prasada 
Rao (5) for the view that a remoter sapinda 
could bə consulted, it is authority for 
holding that a sıpinda whose refusal is 
not proper can be ignored. 

In Venkatapathi Somayajulu v. Punnam- 
ma (9) it wes held by Wallis, C.J., and 
Hannay, J, taat in giving or refusing his 
consent, a sarinda is not entitled to proceed 
upon grounds personal to himself but must 
act with a deliberate consideration for the 
benefit of tha family to which the adop- 
tion is to ba made and that where a 
sapinda refuses his consent on the ground 
that the widow was actuated by a desire 
to prevent tte property from devolving on 
him and his heirs and that there was no 
necessity to edopt until he got ason, the 
refusal was not proper, and could be 
ignored by the widow. The learned Judges 
approval to Nagarampalli 
Kanesam v. Nagarampallt Batchamma (10), 
In that case it^was held. by Wallis and 
Sadasiva Ayyar, JJ., that where the nearest 

(7) 2 M. 202; 4nd. Jur. 393. f 

(8) 23 M. 486; ID M. L. J. 73. 

(9) 28 Ind. Oae. 373; (1915) M. W. N. 236; 17 M.L. 


T. 218; 2 L. We £84. hc 
(10) 21 Ind Oas, 257; (1914) M? W.'N. 620; 1L. W 
511, EU 
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' reversioner unreasonably refuses his consent 
to make the adoption, the consen: of remote 
reversioners is sufficient to validste the 
adoption. e f 

In Venkatarama Raju v. Bapamma (11) 
it -was held by Sankaran Nair and Spencer, 
JJ., that where the nearest sapinda refuses 
to give his consent on the ground that 
he would forfeit his right to property 
which he would otherwise get, the refusal 
‘of the sapinda was based on improper 
grounds and that an adoption made with the 
consent of the remoter sapindas was 
valid. 

The position of the next sapindas whose 
consent is necessary is that they are 
' by virtue of the relationship competent 
„advisers of the widow and proper judges 
of the propriety of the act of the widow 
in making the adoption. Wherea sapinda 
sets up an agreement between his father 
and the widow’s husband which according 
to him prohibits an adoption even when 
such a contention has been set up by his 
‘father in a previous litigation and nega- 
tived and persists in this objection, 
and where he says he is not going to give 
up his.reversionary right tosuceesd by con- 
senting tothe adoption it is difficult to 
see how he can be a competent judge of 
the propriety of the widow's act or a com- 
petent adviser. If the position of the 
sapindas is that of a domestic forum then 
the moment one ofthe Judges takes up 
the grounds abovementioned as she reason 
for the dissent, he ceases to be one who 
could bea member of the forum and the 
widow is entitled to look to the consent 
of other sapindas. ` 


It is clear from these authorities that 
the grounds of objection taken by the 
plaintiff for his refusal in Ex. EE-11 
are personal to himself and based on con- 
Biderations of personal benefit and are 
not proper grounds, The fact that he 
would lose the'estate if an adoption was 
made and the fact that the boy chosen 
is ason of his enemy would not, in my 
opinion, render his grounds of objection 
proper. lt is not suggested as I said 
before that there was anything in the 
bey rendering him unfit to be adopted 
. tothe Gollaprolu branch. The statement 
that Ramakrishna gotsomemoney has not 
been pressed before usand it is untenable 
on the evidence. The ground that the first 
defendant was precluded by her husband 


(11) 26 Ind. Cas, 888; 39 M. 77; (1914) ML, W. N. 911; 
27, M. L. J, 638. 
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from making an adoption by reason of 
the arrangement between the plaintiff's 
father and the first defendant's husband 
is untenable and was so held in his. 
father’s suit. Both the trial Judge and. 
Krishran and Venkatasubba Rao, JJ., in - 
appeal held that there wasno agreement 
which would preclude the first defendant 
from £dopting by reason of an implied 
prohibition from her husband. The 
reason given that Ramakrishna, being an 
adopted son, had no power to authorize an’ 
adoption is equally untenable. Although 
under Hindu Law Ramakrishna might have 
a lesse- share in his adoptive father's estate . 
becauss of the birth of a natural son, if 
the property was partible, so far as the 
Gollaprolu Estate is concerned where 
succession is to collaterals, both Rama- 
krishna and the plaintiff stand on an equal 
footing and ‘they get equal shares. No 
author:ty has been cited for the proposi- 
tion that where there are sapindas of 
equal degree and who share equally in ` 
the estate of another sapinda but for an 
adoption thereis any difference between 
such rsversioners as regards their capacity 
to consent toan. adoption. 

The only ground in the letter Ex. EE- 
Il wh-ch could possibly be urged as being 
a proper ground for refusal'is ground No. 4. 
I have already given my reasons for 
holding that thereasons given in ground 
No. 4 are not correct. I have little doubt — 
cn theevidence and from the conduet of 
the plaintiff that he would not have 
given his assent tothe adoption because 
his dominant idea wasto get the estate. 
Ramakrishna, when he wrote the letter 
Ex. XVI (a) 15 days before the adoption, 
was iliand as a matter of fact died about 
three months after the adoption. The 
plaintiff whe was then a young man had 
every reason to think that he would be 
the scle reversioner on the death of the 
Rani. At any rate, he would have been 
entitled to half of the estate. His con- 
tention was that the widow had no power 
to adept beeause her husband had by 
virtue of an agreement between himself 
and the late Raja impliedly forbidden 
any acoption. The objection to the adop- - 
tion wentto the root of the title of the 
first Cefendant to: adopt and had nothing 
to do with any discretion that he was 
exercising properly or improperly. 

As regards the statement that the 
widow ought to have seen him personally, 
I do not see why she was under any 
necescity to do so especially as he admits : 
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that there was nothing improper in the 
letter asking for consent (Ex. EE-9). 

It was argued that the refusal was 
only tentative and that if she had gone 
.and persuaded him he might have changed 
his mind. But it isclear from the closing 
. portion of the letter “it is, therefore, not 
possible to give you. consent as desired 
in your letter" that the matter was con- 
clusive leaving no door open. He, no doubt, 
says "if you had come tome and convin- 
ced me I might have consented." But 
it is diffieult to see how a person who 
took the grounds as he did in Ex. EE.11 
would have been convinced of the propriety 
of the adoption. 

The plaintiff's main grounds were that he 
‘would lose the estate, that his enemy's 
Son was being adopted and that the 
widow had no power to adopt. It is 
argued that he was actuated by the consi- 
deration that the inheritance should not 
be eut up and the widow should not 
deprive the adopted son of any share in 
the estate and that the plaintiff was justi- 
"fied in refusing to give his consent. I 
doubt very much whether the motive to 
benefit his enemy's son at the expense of 
the widow would ever have influenced 
him. Even assuming that there was no 
arrangement as regards giving one-half 
ofthe estate to the widow, it is clear from 
his letter that he would have refused 
his consent. His admissions in cross-exa- 
mination make this clear. f . 

“Q—As you are on inimical terms with 
Ramakrishnayya would you be prepared 
under any circumstances to consent to the 

ion of his son”. 
s s would object to it on the ground 
thathe belongs toa family which has all 
along been denying my legitimacy. But 
if the Ist defendant hadcome and con- 
sulted me properly in person I do not know 
what I would have said. : 

Q. Would Oed she “ae say 
j u to forge e enmity: 

n Tna aay what I would have done 
if she had come and discussed with me. 

Q—Can you mention any circumstanees 
which will induce you to forget the en- 
mity? à » 

A. Iam not able to think of any now". 

As regards the loss which he refera to 
in para, l of his letter — Ex. EE-11, 
he says WA. ti the prejudice to his 

ionary right. 
re hough in the letter Ex. EE-ll, the 
plaintiff says that Ramakrishna conspired 
with the widow and his brothers and 


‘able to give his consent. 
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received a bribe for giving his son in adop- 
tion, he statesin paragraph 10 of the 
plaint asa ground for the invalidity of 
the adoption that Ramakrishna was too 
ill and was not mentally or physically 
Both the trial 
Judge and Krishnan and Venkatasubba 
Rao, JJ.. have held that Ramakrishna 
was mentally and physically able to give 
his consent to the adoption and to take 
part in the ceremony of giving. Ido not 
think on ihe evidence on record it can 
be held that Ramakrishna was incapable 
ofeither giving hisconsent or giving the 
boy in adcption. 

Referenze has been made to the evidence 
of Major Niblock, But Major Niblock says ` 
that he attended on Ramakrishna on the 
13th February and subsequently. The 
negotiations for the adoption took place 
long before. The evidence of Mr, P. V. 
Krishnasrami Ohetti shows that Rama- 
krishna was quite capable of exercising 
his discre;ion. I see no grounds to dis- 
believe the evidence of this very respectable 
witness. 

As rega-ds the actual part taken by 
RamakrisEna on the 15th February the date 
of the adoption it simply consisted in hand- 


-ing over the boy tothe lst defendant. 


16 is not suggested that any ceremonies had 
to be periormed by Ramakrishna beyond 
handing over and there is nothing in 
Major Niklock’s evidence to show that he 
could not have done this. 

lam of opinion that the plaintiffs re- 
fusal to give his consent was inüuenced 
by purely personal motives. 


I have already given my reasons for 
holding trat theadoption was not merely 
& device for dividing the estate between 
the first defendant and the adopted son, 
and that the adoption was not made for 


. the purpose ofenabling the first defend- 


ant to raise money to help her brothers 
in purchasing the Voratla estate but that 
the debts to discharge which half the 
estate was given were her debts contract- 
ed by her either personally or by her 
brothers and nephew at her request. I 
am ofopirion that the plaintiff's withhold- 
ing his consent was not justified. 


The only next reversioner was Rama- 
krishna. There is no authority for hold- 
ing that tbe fact that his son was going to 
be adopted would render him incapable of 
giving his consent. On this point both 
the trial Judge and Justices Krishnan and 
Venkatasubba Rao on appeal agree, 
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- In Venkammal v. Namasivaya- Cheitiar 
(12) there was only one sapinda whose boy 
was adopted and it was held that his consent 
was sufficient to validate the adoption. 
This case was decided so long ago as 1896. 
In Parasara Bhattar v. Rangaraje Bhattar 
(7) there were only two reversioners and the 
assent of one of them was_held to be 
sufficient when the other refused consent 
on grounds which were improper. So far 
as I am aware, the validity of the consent of 
a sapinda whose son is adopted has never 
been doubted. 

lagree with Venkatasubba Rao, J., in 
holding that the adoption of the second 
defendant by the first defendant is valid. 
I would allowthe appealand dismiss the 
suit with coste throughout. 

However, as my learned brothers Odgers, 
Jand Jackson, J., have taken the opposite 
view, the appeal will under s. 95, Civil 
Procedure Code, be dismissed with costs. 

Odgers, J.—I regret to be unable to 
agree. I pronounce my own view of this 
case with some diffidence. 

-This Letters Patent Appeal comes 
to us in consequence of a difference 
of opinion between the late Mr. Justice 
Krisbnan and Mr. Justice Venkata- 
subba Rao. The suit O. S, No. 34 of 1919 
on the file of the District Judge of Godavari 
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was filed by the plaintiff for a declaration 
that the adoption of- the second defendant 
by the arst was invalid and not binding on 
the plaintiff and that it does not affect his 
rights either as reversioner under the 
Hindu Law or as the Zamindar of Pittapur 
entitled to a vested reversion in the 
Gollaprolu, Estate on the death of the first 
defendent. 

Two main questions were raised for 
decisior on the pleadings: (1) as to whether 
the plaintiff is the legitimate or aurasa 
son of Baja Gangadhara Rama Rao and (2) 
whether the adoption of the second defend- 
ant bz the first defendant is true and 
valid. The decision of the first of theeeques- 
tions depends on the admissibility in 


-evidenca of certain documents tendered in 


evidenea by the defendant inthe Oourt of 
the District Judge. This will be dealt 
with ab the end of the judgment. The 
main eontention before us has been on the 


-second ‘issue affecting the adoption of 


the second defendant by the first defend- 
ant. | C 

The zenealogical tree set out in the 
judgmeat of Mr. Justice Krishnan has been 
accepted as correct and frequently referred 
toin the course ofthe argument. It will, 
therefore, be convenient to set it out here 
in order to show the relationship of the 
persons concerned:— 


NILADRI RAO : 
NICHE EM AB Ta Na 


! 
(2) Surya Rao, 
died 1850 


| 
(9) Surya Rao, 


(3) Lakshmi Venkayamma. 


(4) Venkat Rao, 
died December, 1869 


| 
(10) Dharma Rao, 


died 1887 (no issue) died in 1881, 
widow (no issue). 


Chellayamma. 





| 
(5) Niladri Rao, (6) Gangadhara (7) Surya Prakasa Rao, (8) Venkata Rao, 
died 1854 Rama Rao, born 1844, adopted to - died 4th November, 1871, 
(no issue). died 1820 Bobbil- (no issue), 
widow first defendant 


(another widow 
Venkayamma Rao, 
= who died 1889). 





Adopted 
(11) Ramakrishna, 1873 
died April, 1914 


| u 
(12) Paintiff 
born 1885 


several minor children. 


LL ML ————————————— 


| |. 
(13) Gangadhara (14) Rajagopal. 
Rama Rao. 


(12) 6 M, L, J, 99. 


(15) Rajamannar, 
adopted. 


| 
(17) Mural Ka; hpa; 


| 
716) Sri Krishna, 
(minor). 


second defendant 
adopted by 
first defendant. 
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[His Lordship set out the history of the 
case and proceeded :—] 

In this case it is not contended that the 
first defendant possesses any authority to 
adopt from her late husband Venkat Rao 
which the widow set up in the former case, 
but her authority is founded on the consent 
of sapindas; nor is the factum of adoption 
now disputed. 


It was contended before the District _ 


Judge that Ramakrishna No. 11, the father 
of No. 16 who is alleged to have given his 
consent to the adoption of his son by the 
lst defendant was not in such a state of 
health or mind to enable him to validly 
take part in the ceremony of adoption on 
the 15th February, 1914. There isno doubt 
a good deal of medical evidence including 
that of Lieutenant-Colonel W. J. Niblock, 
I: M. 8, as to Ramakrishna's state of mind 
and body. He certainly appears to have 
been a very feeble old gentleman suffering 
from paralysis and probably phthisis also, 
It is unnecessary, however, to pursue this 
topic further since there has been no real 
contention before us that the factum of 
adoption is not proved. The question 
remaining then is as toits validity, 

It has been established in this Province 
since the Ramnad case, Collector of Madura 
v. Mottoo Ramalinga Sethupathy (6) that a 
widow may by custom adopt with the 
consent of her husband’s sapindas. Their 
Lordships say in that case that it is not the 
consent of every kinsman, however remote, 
that is essential, but that their assent seems 
to be required by reason of the presumed 
incapacity of the woman for independence 
and they continue: 

"All that can be-said is that there should 
be such evidence of the assent of kinsmen 
as suffices to show that the act is done by 
the widow in the' proper and bona fide 
performance of a religious duty and 
neither caprieiously nor from a corrupt 
motive.” 

This was affirmed in Sri Viradu Pratapa 
Raghunada Deo v. Sri Brozo Kishoro Paita 
Deo (13) in which the Privy Council said: 

“It may be the dutyof a Court of Justice 
administering the Hindu Law, to consider 
the religious duty of adopting a son as the 
essential foundation of the law of adoption, 
and the effect of an adoption upon the 
devolution of property as a mere legal 
consequence. Butit is impossible not to 
see that there are grave social objections 

(13) 1 M. 69; 3 I. A. 154; 11 Mad. Jur. 188; 25 
. W. R. 291; 3 Sar, P. O, J, 583; 3 Suth, P, O. J, 263 
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to making ihe succession of property, and, 
it may be in the case of collateral succes- 
sion, as in z3e present instance, the rights 
of parties iz actual possession, dependent 
on thecaprize of a woman, subject to all 
the pernicizus influences which interested 
advisers aratoo aptin India to exert over 
women posssssed of,or capable of exercis- 
ing domir-on over, property. It seems, 
therefore, ta be the duty of the Courts to 
keep the power strictly within the limits 
which the law has assigned to it.” 

This seers to be the first expression of 
opinion that the rights of property must. 
be considered even though it is the duty 
of the Courts to investigate the reasons of 
an adopticr from a religious standpoint. 
The Ramnad case (6) was explained in the 
Guntur casa, Vellanki Venkata Krishna Rao 
v. Venkata Rama Lakshmi (14), in which 
their Lordstips say that they consider it 
dangerous io introduce ‘considerations of 
the particular motives operating on the 
mind of the widow and that what the 
Oommittee in the Ramnad case (6) 
meant to -ay down was that the assent 
of the sapindas should bs sufficient 
"to support the inference that the 
adoption wee made by the widow, not from 
capricious or corrupt motives, or in order 
to defeat the interest of this or that sapinda, 
but upon a fair consideration, by what 
may be c&led a family council, of the 
expediency of substituting an heir by 
adoption to the deceased husband.” 

To this must be added Venkatakrishnamma 
v. Annapurzimma (8) of this Court, that 
the consent cf the majority of sapindas will 
suffice. In Veerabasavaraju Pantulu v. 
Balasurya Prasad Rao (5) the Privy 
Council affirmed the validity of an adoption 
made with the consent of sapindas, but 
laid down that .the consent of remote 
sapindas wisiout asking for the consent of 
the neares: is ineffectual and that it ig 
immaterial -f the widow knew that the 
nearest sapitda, if consulted, would have 
refused his consent and in Kristnayya v. 
Lakshmipats: (15), the Privy Council 
quoted the pessage from Sri Viradu Pratapa 
Raghunada Deo v, Sri Brozo Kishoro 
PaitaDeo (157 set out above and stated that 
the conser! required is that of a 


(14) 1 M. 172 41.°A. 1; 1 Ind. Jur. 63; 96 W, 
R. 21; 3 Sar. = O. J. 669; 3 Suth, P. O. J. 353 
d ` 


(15) 56 Ind. Cas. 391; 43 M. 650; 18 A. L. J. 601; 
($20) M. W. N 385; 240. W. N. 905; 39 M. L.J 
70; . M, L. T, 70; 12 L. W, 625; 47 L A. 99 
P, Q.). PL . 
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"substantial majority of those agnates 
nearest in relationship who ere capable 
of forming anintelligent and bonest judg- 
“ment in the matter and that save in ex- 
` eeptional cases the consent of the nearest 
'sapindas must be asked, and if not asked 
-it is no excuse to say that they would have 
: refused. M. 

à The first.defendant accordingly consulted 
No, 11 Ramakrishna, the father of the boy 
.she designed to adopt, and No. 12 the 
plaintiff. As to how exactly she consulted 
‘them will be explained later on. Of these 
‘Ramakrishna No. 11 consented and the 
plaintiff No. 12 refused. There is, there- 
fore, prima facie no majority of the nearest 
sapindas such as is required by the decision 
of the Privy Council in Kristnayya v. 
Lakshmipatht (15) though, I imagine, that 
if for any reason we are entitled to dis- 
regard the dissent of the plaintiff it would 
be difficult to hold the adoption invalid 
- on the ground that there is only subsisting 
. the consent of Ramakrishna himself. There 
is one passage inthe judgment of the 
Privy Council in Sri Viradu Pratapa 
Ranghunada Deo v. Sri Brozo. Kishore 
. Patta Deo (13) viz., at page 82*, which might 
possibly be taken to imply that the con- 
“gent of the natural father ofthe boy to be 
adopted when he is a near sapinda stands 
on a somewhat lower plane from the con- 
sents of other near sapindas. lam, how- 
ever, doubtful if their Lordships - really 
meant to make any such distinction. It is, 
therefore, necessary.in this. case to canvass 
the refusal of consent to this adoption on 
the partof the plaintiff, for, if we are 
satisfied that the plaintiff withheld his con- 
sent from personal or malicious or other 
improper motive, we should,on the case 
law, which will be cited on the point 
hereafter, be justified . in excluding his 
refusal and weshould, therefore, be left with 
the consent of Ramakrishna. If, on the 
other hand, the plaintiff was justified in 
refusing his consent there is clearly no 
majority of consents as required by law 
and the adoption must be declared invalid. 
There isanother possible line of enquiry 
and thatis,. into the motives which actuated 
the widow, the first defendant. This is, no 
doubt, anenquiry of some nicety, as the 
Privy Oouncil has said and thereis, I 
think, no case which has declared invalid 
an adoption depending direcily on the 


motives of the widow alone unless those’ 


motives amount toa. desire to adopt for 





the sole purpose of. practically dividing: 


- *Page of 1 M.—[E..] : 
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As pcinted out by Mr. Justice Krishnan 
though there is authority in Bombay, which 
will 2ereafter be referred to, for Lolding 
that a corrupt motive in the widow may be.- 
insufficient to invalidate the adoption 
‘though it may render a corrupt bargain in-. 


. effectaal, the position is different when we ~ 


areconsidering the question whether there 
is sufficient evidence of assent on thé part 
ofthe kinsmento support “an adoption as - 


dn the present case. Mr. Justice Krishnan: 


‘held that there was no such assent and that 
this edoption must, therefore, be declared 
invalid. Mr, Justice Venkatasubba Rao 
held thatthere was such sufficient assent 
‘as the plaintiff's refusal wag bad and 
must be discarded on the- ground thathe ` 
had refused by reason of groundspersonai. 
to himself. I proceed, therefore, first to . 
deal with this question of the consent of. 
the scpindas. Itmaybe said in passing - 
that is was faintly argued that even ifthe ` 
plaintiff's dissent was. found to be valid 
there was a consent by a remoter sapinda,. 
one of the younger sons of Ramakrishna’ 
which combined with Ramakrishna’s assent 
‘would amount to,a majority. Next after 
the plaintiff the senior sapinda is undoubt- 
edly Eamakrishna’s elder son Gangadhara 
Rama Rao. His -consent was admittedly 
nobassed. So there is nothing in this point, 

Itis not quite clear when the decision to 
adoptthe second defendant was taken by the 
first defendant. MN 

Some ofthe witnesses. e. g., D. W. No.1 . 
and D: W, No. 8(who isthe 1st defendant), 
say that she . wished to adopt the Znd 
defendant about a year before the adoption ` 
was madeas she fell ill. Mr. P. V. Krishna- 
swamy Chetty (D. W. No. 9) now deceased 
who wasaVakilof this Court and iiex- 
iensiva Chamber practice said he was : 
consulted about two months before the 
adoption by D. W. No. 27 and D. W. No. 1. 
He seems te havebeen consulted in order 
io getthe consent of Ramakrishna who is 
said to have been objecting through the 
Raja of Venkatagiri, the brother of Rama- 


` krishra, whose adviser he (Mr, Chettiar) ` 


was. Three or four weeks before theadpotion | 
Ramazrishna himself interviewed Mr, - 
Ohettiar on the subject of this adoption. 

-The formal letter asking for the con- 
sent of Ramakrishna to adopt and also for 
permission to adopt his fourth son, the 
second defendant, is dated 27th January, 
1914, (Ex. XV). One phrase in the letter 
is possibly important: ‘So,as I have ta 
adopt with the permission of the supindas, 
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I write this letter, eto." 
plied on the 30th January, giving his con- 
sent to both the requestsof the first de- 
fendant. First defendant then approached 
the plaintiff whom she addresses as the 
"Zemindar of Pittapur" (Hx. EE 9). It 
recites that she is anxious to adopt for 
' securing a good end to her late husband, 
performing his ceremonies, etc., 
petuating the progeny. It also recites 
that it had been previously decided that 
she had no authority from her husband 
` to adopt and concludes "I, therefore, write 
this letter to you earnestly requesting 
your permission for me to adopt the said 
boy", It will be observed that there is no 
reference inthe letter to the plaintiff 
beinga sapinda, and we find fromthe 
evidence that the letter was written under 
legal advice owing to the fact that it might 
some day turn out that thelegitimacy of 
the plaintiff was formally established, In 
the meantime the first defendant was 
. obviously unwilling to address him in any 
“way which might show that she admitted 
his legitimacy. There wasno reply to this 
letter and it may be mentioned in passing 
that the first defendant came to Madras in 
anticipation of the adoption ceremony on 
the4th February. From Madras she wrote 
a reminder to the plaintiff (Ex. EH 10) on 
the 7th February. On the 11th, the plaint- 
iff sent a reply (Ex. EE-1ll) in whichhe 
sets out seven reasons for refusing. The 
letter seems to be very important and in 
fact itis the point on which,in my opin- 
ion, the decision of this case turns. I, there- 
fore, set itout at length. 

"(1) Ihave cometo know that you are 
not adopting with an honest purpose either 
for the spiritual salvation of your deceased 
husband'or the perpetuation of his line 
but bearing spite against me for my not 
rendering pecuniary help to your brothers 
as requested by them and you and with 
aview to put me to loss and for the selfish 
gain of all of you, you have intrigued with 
Rajah Rao Venkata Surya Mahipathi Rama- 
krishna Rao Bahadur Garu who has been 
my long standing enemy. and arranged 
to adopt his son. 

"(2) That you have resolved upon mak- 
ing the adoption with the motive men- 
tioned in para. 1 supra and have not 
applied for my consent with an honest 
mind willbe evident from the very fact 
that instead of asking for permission to 
adopt a suitable boy, you wrote to me to 
say that you wanted to take in.adoption the. 
fourth gon of Sir Rajah Rao Venkat Surya 
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Mahipathi Ramakrishna Rao Bahadur Garu 
and were very desirous of having my con- 
sent for the same. 

"(3) Had you come to me and told me 
the necessity that has arisen for you to 
make an adoption and the reasons for 
adopting that boy, I would have been in 
a position to- discuss with you about it 
in person and express my opinion to 
you, : 

(4) You, your brother :and Sir Rajah 

Rao Venkata Surya Mahipathi Ramakrishna : 
Rao Bahadur Garu having joined hands 
in the manner set forth above in order 
to put me to loss, you and your brothers 
having made some arrangements for your- 
selves, as consideration for your agreeing 
to adopt his son to make an’ adoption, 
and having thus decided upon the arrange» 
ment, you and your brothers went to 
Madras and being bent upon adopting 
that bcy, you wrote to me the letter merely 
for ths sake of formality and not 
with am honest desire to obtain my con- 
sent. 4 . 
“(5) In pursuance of the arrangement 
that was made by our late husband and 
my fataer, the late Sri Raja Rao Venkata 
Mahipsthi Gangadhara Rama Rao Bahadur 
Garu, rou were precluded by your husband 
from making an adoption, 

“(6) The consent given by Sir Raja 
Rao Venkata Surya Mahipathi Ramakrishna 
Bahadur Garu, for his own gain, to your 
adopting his son is not valid. 

“(7) Further, I being the aurasa son, 
Sir Razah Rao Venkata Surya Mahipathi 
Ramakrishna Rao Bahadur Garu, who is 
an ado»ted son, has no authority to give 
the corsent. It is, therefore, not possible 
to giva you consent as desired in your 
letter." 

As szated, the adoption took place on the 
15th February, 1914, and was evidenced 
by an edoption,deed, Ex. XVI, attested by 
several respectable witnesses. The day 
after, cœ the 16th what has been called a 
Settlement deed, Ex. XVII, was executed 
by -the now adopted son to the first de- 
fendant giving her one half: of the Golla-. 
prolu Estate. This is another important 
document and I, therefore, reproduce the 
essential portion of it: 

“So, we settle and confer on you, by 
means of this document, one-half of the 
Gollap-olu Estate, described in the schedule. 
hereun:o annexed and situate in Pittapuram 
Sub-Division, Godavari District, and worth 
about cng lakh of rupees, for liquidation 
of your debis and for” meeting the ex- 
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penses of your pilgrimage, etc; you may, 
therefore, enjoy the said one-half estate 
undisputedly with rights of gift, sale, etc. 
As per agreement entered into between 
regarding my conveyance to 
youofthe said property- as aforesaid you 


- ghall yourself liquidate your debts and we 


shall have no concern therein.” 

On the samé date,a maintenance deed, 
Ex. XVII (a), wasexecuted by the adopted 
son to the first defendant charging his 


‘half of the Gollaprolu estate with the pay- 


ment of Rs. 500 a month as first defendant's 
maintenance. 

The first and very important considera- 
tion is whether these settlement and 
maintenance deeds were the consideration 
‘for which the adoption was made . . . 

I agree with the learned District Judge 
that these two witnesses practically admitted 


- that what they called the first defendant's 


debts were really borrowed for their 


‘own family purposes and the bonds for 


them were executed by these two witnesses. 
It is, on the probabilities as well as on the 
actual evidence, extremely unlikely that 
the first defendant had any serious amount 
‘of debt of her own. It may be remarked 
that any debts she had were, of course, not 
binding onthe estate and the reversion 
and there is no explanation of her alleged 
‘desire to clear off her own debts by the 
arrangement that she entered into. In 
this connexion, it may be mentioned that 
the second defendant admits that the 
amount of debt was not mentioned to him 
nor was the value of the half share of the 
estate which it was arranged that he should 
keep. : It is also noteworthy that the first 
defendant admits thatin Ex. XVIII the 
mortgage executed to the Raja of Venka- 
tagiri in July 1914, the debts are described 
“as our debta” and lands belonging to the 
brothers of the first defendant were also 
included in the mortgage. This seems to 
me to put the question beyond doubt. 

- With regard to the terms of the settle- 
ment, these, it will be remembered, are 
alleged to have been arranged subsequent 
to the adoption, in order to counter the 
suggestion, that the terms were the condi- 
tion on which the adoption was made. 

[His Lordship discussed the evidence and 


continued as folows:—] . | 
Taking the evidence as a whole, I 
think it is impossible to escape from 


by Mr. Justice 
Krishnan that “it is too much to ask 
one to believe that the settlement 
and maintenance arrangements had na 
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intrinsic connexion with the adoption.” 
We have seen the first defendant's keen 
desire to reise money for her brothers from 
the plaintiff which ended in failure. No- 
thing is more likely than that, having 
failed in this respect, sheshould entertain 
the idea of adopting this boy, the son of 
Ramakrishna, the sworn enemy of the: 
plaintiff and of dividing the Gollaprolu 
Estate with him and thereby defeat the 
plaintiff's reversionary right as to that half. 
If that is so, these arrangements were 
conditions to the adoption and by that I 
mean that but for such arrangements the 
adoption would not have been made. We 
are asked to consider that the first defend- 
ant had been ill since about 1912 of which 
there is very little evidence and that, as an 
old lady of 63 or 64,she felt that her days 
were numbered and that she was actuated 


-by a desire for her husband's salvation and 


to perpetuste his line, I am bound to say 
that in my view this is difficult to believe 
in the case of this lady who waited 15 years 
from 1871 to 1886 to attempt to adopt to 
her husband and then produced a forged 
authority aad waited another 28 years in 
order to attampt the same thing. As in the 
case of surrender by a widow to a rever- 
sioner, so in an adoption the operation 
must not b» a mere device to divide the 
estate witk the reversioner. Rangasami 
Gounden v. Nachiappa Gounden (10). It 
is, however, said on the authority of cer- 
isin cases to be referred to, that the 
widow's mozives cannot be canvassed and 
that there ie a presumption that the widow 
has performed her duty from proper mo- 
tives. The onus lies heavily on him who 
seeks to seb aside the adoption on the 
ground of corrupt motive. Patel Vandra- 
van Jekisan v. Patel Manilal Chunilal, (17). 
Further, in Hahableshvar Fondba v.Durgabat 
(4) it was heid that if the motives of a widow 
are ofa mixed character the presumption 
that she performed the ceremony from 
proper motives is not rebutted and the 
adoption is not invalid if the ceremony has 
been proved to have been performed from 
corrupt motives, e.g terms arranged be- 
tween the adopter and the father of the 
adoptee. Ir that case, the District Judge 
did not find that the widow had not the 
spiritual benefit of her deceased husband 


in view when she made the adoption. It 
(16) 50 Ind. Das. 498; 42 M. 523; 36 M. L. J. 493; 
17 A. L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 640; 
230 W. N. 777; (1919) M. W. N, 262; 26 M, L. TT. 
5; 10 L. W. 105; 46 I, A. 72; 1U, P. L. R, (P. O.) 66 
(P. ©.), ; 
(17) 15 B, 565 
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must be remembered thatin Bombay a 
widow may adopt provided she is not pro- 
hibited expressly or impliedly by her hus- 
band himself from doing so. There is no 
such thing there as an adoption with the 
consent of sapindas and the Fall Bench of 
the Bombay High Court that considered 
the matter of the widow's motive in Ram- 
chandra Bhagavan v. Mulji Nanabhai (3) held 
that any discussion of her motive was irrele- 
vant; Parsons, J., observes thatsuch enquiry 
would be irrelevant because the action 
of the widow is that of a person who does 
what she has the right to do, but where she 
has not this full power but is obliged to 
obtain the consent of other persons to her 
action, the case is very different, He, there- 
fore, held that the language of the Privy 
Council in the Ramnad case (6) was in- 
applicable to the case of a widow who had 
in herself full and free power to adopt. 
Ranade, J, also stresses this distinction 
and notes that the “Ramnad case (6) came 
from the Province of Madras where the 
restrictions on the widow's choice are 
more strictly enforced.” > 

. Fulton, J., observed : 

"In Southern India, we know on the 
authority ofthe Ramnad case (6) that the 
assent of kingmen is heid sufficient to evi- 
dence the correctness of the widow's mo- 
tive. Here, however, no such settled rule 

prevails.” 

' Indeed, it would seem that .no such de- 
cision as that in the Ramnad case (6) 
would be possible ina matter of this kind 
arising in Western India. I am, therefore, 
prepared to hold that this adoption is in- 
valid because it was made with a corrupt 
motive, namely, the sole desire of dividing 
the inheritance with the adopted son. 
It has been pointed out more than once 
that secular motives very largely enter into 
this question; for instance, in Veerabasa- 
varaja v. Pantulu Balaswrya Prasada Rao 
(5) the Privy Oouncil has set out a number 
of secular reasons which should guide the 
sapindas in considering a contemplated 
adoption, such as succession to the estate, 
its protection, and the introduction of a 
new co-parcener; and their Lordships refer 
to their decision in Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(14) which shows clearly that rights to pro- 
perty cannot be left out of consideration 
jn the determination of the question. In fact, 
Mr. Justice Ramesam in a recent case 
Anne Brahmayya v. Chelasdmi Rattayya (18) 


(18) 83 Ind. Cas. 59; 20 L, W, 503; (1924) M. W.N. 
pdt; A L Rm 1929 Mad, 87, 
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asserts shat temporal consideration should: 
have as much weight as spiritual in these 
cases, referring with approval to the pas- 
sage ex;raeted above from Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi 
(14) quoted together with a passage from 
Golap Chandra Sarkar’s book that adop- 
tion is more a temporal than a spiritual in- 
stitution—Veerabasavaraju Pantulu v. Bala- 
surya Prasada Rao (5). Under the circum- 


“stances set out, itseems tome itisimpossible 


to say that this widow wasin truth actuat- 

ed by any spiritual motive whatever. It is 

sugges:ed that in this case we should hold 

that tte conditions are bad or voidable, 
but thet the adoption must stand, reliance 
‘being placed on Bhaiya Rabidat Singh v. 

Indar Kunwar (2) and the latest case of 

the Privy Council Krishnamurthi Ayyar 
v. Krishnamurthi Ayyar (1). . In the former 
the adoption was not fraudulent or corrupt. 
and there were no conditions attached to 
the adoption, the alleged agreement with 
the natural father being that the widow 
should retain the whole estate for her 
life. It appears to me that that case is very. 
different from the one before us, and I 
have already held that the terms were a 
condition on which the adoption in: ques- 
tion tcok place, In the latter, their Lord- 
ships, while upholding an arrangement on 
an adoption whereby the widow was to 
enjoy the property during her lifetime or 
for a lass period, that arrangement being 
consemtedto by the natural father before the 
adopt.on, as valid by custom, held that 
an ag-eement by the natural father is not 
effectual to validate any other disposition 

taking effect after the adoption, Where 
the acoption takes place before such an: 
agreement, of course, matters are different. 

It seems to me that this case is not affect- 
ed by the decision in Krishnamurthi Ayyar 
v. Krishnamurthi Ayyar (1), because the 

settlement here preserves to the widow an 

absolute estate in a half,a state of things 

expreasly referred to by their Lordships 

at the end of the judgment and for which 

they shought no custom has been proved 

to exist and that such arrangements are 

against the radical view of the Hindu 

Law. . 

Thz would be enough to dispose of the 
appeal were it not that I think an equally 
strong case may be made on the refusal 
of the plaintiff to consent. It is said that 
therefusalis bad because it is based en- 
tirely on personal motives, that, im the 
words of Parasara Bhattar v. Rangaraja, 
Bhattar (7), the consent ia refused from in. 
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terested or improper motives or without 
a fair exercise of discretion. Cf. also 
Nagarampallt Kanesam v. Nagarampalli 
Batchamma (10), Venkatapathi Somayajulu 
v. Punnamma (9). The law has set up what 
may be called a domestic tribunal, namely, 
the sapindas, who are to judge as to the 
contemplated action of the widow in mak- 
ing the adoption. Their decision or at 
least their refusal, since there is some 
authority to the effect that an assent of a 
sapinda cannot be scrutinized [Vadreva 
Ranganayakamma Garu v. Ryali Somasun- 
dara Rao (19) dissented from, however, in 
Anne Brahmayya v. Chelasami Rattayya 
(18)] is only to be canvassed if the refusal 
is obviously improper. I shall shortly take 
each of the seven points contained in 
.Ex BE-11. 


No. 1. The plaintiff sayshe has come to 
know that the first defendant is not really 
actuated by any honest or spiritual purpose 
but from spite owing to his own refusal to 
advance money. The plaintiff evidence 
is that he caused enquiries to be made 
through his Diwan who is now dead and 
from what has been said it appears that 
the plaintiff was justified in making these 
accusations. He then goes on to say that 
the adoption is being made “with a view 
to put me to loss and for the selfish gain 
of all of you.” Now it is said that that is a 
pure personal ground and ought to be dis- 
counted. It only sets out, be it noted, the 
object or one of the objects with which 
the adoption is being undertaken and it 
seems to me that a sapinda is entitled to 
show that if the adoption is not under- 
taken with any honest or spiritual purpose 
it is undertaken out of spite with a view 
to put him to loss and makea gain for the 
adopter since he is thereby merely amplify- 
ing or explaining his grounds for asaert- 
ing that there is no honest purpose in the 
adoption. ; 

No. 2. He objecta to the boy. 

No. 3. He points out that if the first 
defendant had come and seen him and con- 
vinced him of the necessity of adopting at 
all and the reasons for adopting Rema- 
krishna's son he would have been in a 
position to discuss the situation. Itis said 
that this is unreasonable because the 
plaintiff in cross examination could not 
suggest exactly on what line the discus- 
sion would have proceeded. It seems to 
me à reasonable request. Here is a-lady 


(19) 59 Ind, Cas, 609; 42 M. 876, 
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up to a very shorttime before this date on 
close and affectionate terms with the plaint- 
iff and his family suddenly turning 
round and proposing to adopt the son of 
Ramakrishra who had impugned in Oourt 
plaintiff's legitimacy. I think that point 
No. 3 is a fair, and, as far as I can see, honest 


proposal. 


As to No. 4, it alleges that D. W, No. land 
her brothera and Ramakrishna have joined 
hands in orcer to put the plaintiff to loss, 
“You and ycur brothers having made some 
arrangemen:s for yourselves as considera- 
tion for your agreeing to adopt his son.” 
That I think is proved. 

The next allegation is that Ramakrishna 
received a bribe for giving his consent. 
We have not been directed to any evidence 
as to this and the point was not argued. 

The next complaint in the paragraph is 
that the letter (HE-9) was sent merely 
formally, that his consent was requested 
formally and with no honest desire to 
obtain his consent as a sapinda. As 
remarked above, first defendant does not 
address him asa sapinda and she did not 
consult him asa sapinda and she had no 
idea of consalting him as a sapinda, In 
fact, one is rather led to the conclusion that 
she would not have consulted him at all 
had it not besn for the advice of her law- 
yers that it might turn out that the plaint- 
iff was reall” the aurasa son of the old 
Raja and that, therefore, it would be as well 
to consult him. There is some evidence 
that the first defendant had made up her 
mind to mak» this adoption whatever the 
plaintiff said No reply was received till the 
llth, that ig to say, one week after she 
had set out from Undoor to Madras in 
order to be present at the adoption. The. 
adoption was made in Madras. In Ex. 
EH-12 a letter sent to the plaintiff after 
the adoption on the 16th February, 1914, 
she says she vas advised that her asking 
forhis permission was unnecessary, ridi- 
culous and objectionable, that she neverthe- 
less asked for the permission “regardless 
of the truth about it, fearing that you 
might because of the wealth you have 
secured accomplish anything at any time,” 
She also points out that as to the sug- 
gestion that she should have adopted a 
son of the plaintiff she was unwilling to 
adopt him, due to your auspicious aurasas- 
thwam (or pacentage)" Venkayya (D. W.No. 
22) in his evidence (page 87) says that the 
adoption of the 2nd defendant had been- 
settled 10 or -5 days before the lettér Ex. 
ER-9 was written. He also states that 
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the ist defendant decided to adopt the 
2nd defendant whether the plaintiff con- 
sented to the adoption or not, and the lst 
defendant admits that she did not apply 
to the plaintiff as sapinda but simply 
because he was an influential man and 
o save trouble (page 474), To the same 
effect is Ramayya's (D. W. No. 27) evidence 
that Ist defendant did not think plaintiff's 
consent was necessary but the vakil advised 
that his consent should be obtained. 
With regard to point No. 5, it is said that 
there was an agreement by Venkat Rao 
and the old Raja not to adopt. It is 
difficult to see how this could bind 
the first defendant and there is no doubt 
that thatis a bad reason. 

Point No. 6 alleges that the consent of 
Ramakrishna is invalid. This point as 
stated was strenuously contested before 
the District Judge but was not persisted 
in at either of the hearings in this Court. 

No. 7 is also a bad reason, viz., that 
Ramakrishna, the adopted son of the old 
Raja, had no power to. give consent 
while the plaintiff as aurasa son is in exist- 
ence. 

Iam therefore unable to say upon the 
best consideration that I can give to the 
terms of Ex. ER-1l that the plaintiff has 
refused his consent from dishonest or im- 
proper motives or without a fair exercise 
of discretion. Under the circumstances 
I thinkit was the duty of the plaintiff to 
refuse, because itis the duty of the do- 
mestic tribunal, the sapinda, to see that the 
act done by the widow should be “in the 
proper and bona fide performance of a 
religious duty" as the Rammad case (6) says 
“and neither capriciously nor froma corrupt 
motive.” This duty, though it has been 
explained, does not seem to me to have been 
abrogated, by the decision in Vellanki 
Venkata Krishna Rao v. Venkata Rama 
Lakshmi (14): 

“There should be such ‘proof of assent 
on. the part of the sapindas as should 
‘be sufficient to support the inference 
that the adoption was made by the widow, 
not from capricious or corrupt motives, or in 
order to defeat the interest of this or that 
sapinda, but upon a fair consideration, 
what may be called a family council of the 
expediency of substituting an heir by 
adoption to the deceased husband.” 

Itappears to me that applying this as 
the test it is impossible to say that this 
adoption was bona fide made by the widow 
from a proper motive andj;that: therefore, the 
refusalof the plaintiff to assent to this proce- 
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eding was justified. If thatisso, wehave one 
consentand one refusal, and, in my opinion, 
there ie no such majority of sapindas as is 
required by the Privy Council judgments 
above referred to. I do not think it was 
intended that where of: two sapindas, one 
consente and the other refuses you are 
merely to disregard the latter and eay that 
as you have one consent that is enough to 
validate the adoption. I, therefore, agree 
with the conelusion of Mr. Justice Krishnan 
that there is here not such an assent of 
kinsmez as would support the adoption. 

As to the point of legitimacy, Mr. Grant 
for the appellant contends that the deposi- 
tions in O. S. No. 6 of 1891 ought' to have 
been received in evidence in this case in 
order tc prove the illegitimacy of the 
plaintiff under s. 33 of the Evidence Act on 


‘the ground that the old Maharaja is dead, 
-Ramakr:shna is dead, and that the doctors 


who gave evidence in O.S. No, 6 of 1891 
and to whom certain admissions are said 
to have been made are also dead. It will 
be remembered that in O. S, No. 6 of 1891 
Ramakrishna was the plaintiff and he died 
in 1914 and the defendant there is the 
plaintiff in this suit. The question is, was 
Ramakrishna the representative-in-interest 
of the second defendant, the alleged adopt- 
edson? The appellant is claiming as the 
represen-ative of Venkat Rao. He has 
obviousl7 never been a legal representative 
of Ramesrishna. The contention apparent- 
ly was that Ramakrishna represented the 
whole body of the reversioners and the suit 
was not personal to himself. Both the 
District Judge and the learned Judges of 
this Court have held against these conten- 
tions and have given very full reasons for 
their decisions. Nothing has been shown 


-to me to cause me to come to any other 


conclusim than that arrived at by the 
learned Judges. Theappeal must, in my 
view, be decided in favour of the plaintiff 
on both ;he grounds argued and, therefore, 
must be cismissed with costs. 

Jackson, J.—Suit to declare an 
adoption invalid. The lower Court 


-decreed the suit and defendants appeal. 


Venkat Rao, brother of the Maharaja of 
Pittapur,. died in 1871. His widow, the 
first defendant, and another widow surviv- 
ed him until 1889, fromwhich date first 
defendan; was sole survivor, enjoying the 
life-interest in the Gollaprolu Estate, She 
lived with her own three brothers, one of 
whom is D. W. No. 27, and as he says, she 
paid alf household expenses, and made him 
gifts,so taat incomefrom Rs, 2,000 ancestral 
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property, rose to one of Rs. 40,000. In 1886, 
fifteen years after her husband's death she 
took her sister's son in adoption, claiming 
to have authority from her husband. This 
authority based on an alleged copy of a 
document in the Collector's Office -was 
found to be a forgery andthe adoption was 
set aside in asuit brought against the first 
defendant by plaintiff's father, Hxhibit 
SSSS-4. His father died in 1890, and 
plaintiff succeeded to the Pittapur Estate 
by virtue ofa Will. His adoptive brother, 
the second defendant’s father, challenged 
his claim to be the son of the Raja ia 1891; 
a point which was never finally determined 
by tke Courts, because the Will gave 
sufficient title to the property. The Privy 
Council pronounced judgment in this 
matter in 1889. Sri Raja Rao Venkata 
Surya Mahipati Ramakrishna Rao v. Court 
of Wards(20). The first defendant accept- 
ed the plaintiff as her nephew, and wason 
terms of affectionate intimacy with him 
and his family during the next fourteen 
years, throughout which she continued 
to live with her brothers. This brings us to 
1913, when in about June, her brother D, 
W: No. 27 cameto the Diwan of the Pitta- 
pur Raja, P. W. No. lll, page 756, and 
suggested that the Raja should give him 
‘Rs. 24 lakhs, The brother denies this 
(page 651) though he admits (page 650) 
that he required Rs. 22 lakhs. All the 
Courts’ so far have accepted the statement 
of the Diwan as true and as this brother 
in the previous suit tried to affirm the 
forged authcrity to adopt, he may fairly 
be described’ as an unscrupulous man. 
There are several notes from the first 
defendant to the plaintiff in the matter of 
this Rs. 23 lakhs which the trisl Court 
(para. 106) accepted rightly, in my opinion, 
as genuine; Hx. HE—EHE-8, pages 
1071—1085, They are not dated but the 
plaintiff's statement that they cam» in 1913 
may be accepted. The last is pui by the 
District Judge to 3rd January, 1914 (para, 
105). In November, the plaintiff saw the 
first defendant and did not accede to her 
request to help her brothers. On 4th Feb- 
ruary, 1914, he got the letter Ex. EE-9, 
dated 2nd February, in which the first 
defendant announces to him for the first 
time (as he states and may. be accepted) 
that she had decided to adopt the son of 
the adoptive brother who challenged the 
plaintiff's succession in 1891. 


(20) 22 M. 383; 26 I. A. 83: 30. W. N. 415; 1 Bom. L, 
_R, 211; 1 Sar, P, O, J.481 (P, O.), 
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Somewhsre about the Ist of Decem- 
ber (more than twe months before Feb- 


‘ruary 15) the first defendant took legal 


advice about this adoption from Krishna- 
swami Ohstti, D. W. No. 9. Venkatasubba 
Rao, J. observes that his evidence carries 
much weight from the fact that he at one 
time was a greatfigure in legal circlesat Mad- 
ras. The trial Judge on a perusal of his de- 
position taken on commission thought him 
shuffling and evasive. Except for a certain 
vaguenese about medical details which 
were no 2oneern of his, I do not find his 
evidence intrinsically bad, and though its 
extrinsic claim to credibility is not fully 
upon the record, I accept Krishnaswamy 
Chetti’s statement that he is a retired 
Vakil of this Court as sufficient guarantee 
of probity, and prefer to regard him asa 
trustwortay witness, Presumably as a 
result of his advice, letters were sent to the 
nearest sapindas, the plaintiff and his 
adoptive brother, on 2nd February and 27th 
January respectively, and the adoption was 
fixed for 8th February (psge 507). On 7th 
February no reply had come from the plain- 
tiff and ha was sent a reminder Ex. EE-10. 
On llth February he replied refusing his 
consent, tx. EE-11: On 15th February, the 
adoption was nevertheless performed, and, 
I may add, that I see no reason to hold 
thai the performance itself was other than 
valid. But three, four or five days before 
the cerenony Krishnaswami Ohetti had a 
surprise. He suddenly came to know that 
the boy's father had agreed to make a gift 
of some part of the property to Rama- 
yamma, the first defendant, and with that 
deed of gift he had nothing to do, The 
stamp-peper for it was bought on the 6th 
Februarr, so the parties had kept their 
secret well. Over this episode of the gift 
there is much contradiction and prevarica- 
tion which to my mind is unaccountable 
if the parties are speaking to a plain, 
honest iransaction. Pakam Kuppiab, D. 
W. No.1, a servant of the Raja of Ven- 
katagiri-who was instructing Krishnaswami 
Chetti aad acting generally as go-between- 
says, "first defendant said that in case of 
tha adoption, half of the estate should be 
given to her to liquidate her debts which 
amounted to two lakhs or that the adopted 
son shauld take the whole estate and dis- 
charge -hese debts. First defendant asked 
ms to speak about this matter to Rama- 
krishnayya and Ididso. Ramakrishnayya 
seid to me that the boy should also be 
consult2d as he wasa major. I, therefore, 
asked the boy. The boy said that he would 
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give away half the estate, The first de- 
fendant accepted this proposal.” The first 
defendant herselfdeposes: “ After the ad- 
option was made, I proposed to the second 
defendant to take the whole estate and 
clear off my debts and he said he would take 
half........ ;..l made this proposal through 
D. Ws. Nos. 27 and 1." Theadoptee, second 
defendant, D.W. No. 49, denies that he spoke 
to the first defendant before the adoption. 
He bears out D. W. No. 1, that the latter 
came to him after consulting his father, 
but he does not agree that the proposal 
came originally as an alternative, that he 
Bhould pay the debts or give half the estate. 
He says "I replied it would be better if I 
were given half the estate free of debts.” 
He admits, however, that he knew neither 
the amount of the debts nor the value of 
the estate so it is hardly likely that he 
himself made the alternative proposal and 
it may be noted that Krishnaswamy Chetiy 
gays “the boy's father had agreed." Ven- 
katasubba Rao, J:, finds that the sugges- 
tion that the first defendant was to take 
half the estate emanated from the second 
defendant who was anxious to retain his 
half unencumbered by debt, a fact which 
shows that the arrangement was not and 
could not have been a device planned by 
the widow, There is no doubt at all that 
the suggestion that the adoptee should pay 
the debts came first from the other side, 
the widow. Whereas D. W. No. 1 says, 
the alternative that half the estate should 
be gifted also came from the widow, or 
whether the adoptee’s father confronted 
with this claim for payment of indetermi- 
nate debts suggested the alternative of an 
outright gift, does net much matter; but 
in any case I see no reason to suppose that 
the adoptee who knew nothing about the 
figures and value (cf. D. W. No. 27 page 
653) himself originated the proposal; and 
the suggestion that he originated it because 
he wanted to an unencumbered estate may 
be simply met by the fact that these debts 
were in no possible sense an encumberance 
upon the estate. Venkatasubba Rao, J., 
himself concedes that Pakkan Kuppiah, 
D. W, No.1, gives very clear evidence on 
this point; and that is the evidence that I 
prefer to accept. A super-subtle argument 
has been advanced that this transaction 
was not a bargain upon which the adoption 
proceeded, but an entirely independent 
arrangement. I agree with Krishnan, J., 
that there is no force in this, even on the 
defence's own showing. The first defend- 
ant was concerned about debts which were 
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urilikel7 to be repaid if she went on with the 
adoption, so obviously she was not pre- 
pared fo adopt unless some satisfactory 
arrangement was made. The second de- 
fendant made an offer which she thought 
satisfactory, and so she adopted him. The 
second defendant said “she wished to 
adopt me on condition of my discharging 
her debts myself.” When this was read 
over to him he demurred to the word “con- 
dition", but, taking the evidence on this 
matter s a whole it can only be described 
as a condition, and not as an independent 
arrangement. If it had been a spontaneous 
outburs! of generosity on the part of second 
defendant for which theory there is really 
no evidence, why was not the whole world’ 
told of <1? And if the defendant and her 
brothers felt embarrassed at this compro- 
mising gift, surely it would have been 
natural, if not inevitable, for them to consult 
their legal adviser. That they chose on 
the conizary to keep him in the dark points 
to the conclusion that it was their own 
proposal and a proposal which they felt 
should be concealed until concealment was 
no longs»r possible. Importance seems to 
attach i> a theory that the first defendant 
may have determined to adopt, and then 
some time afterwards thought that she. 
might a3 well get something substantial 
from the adoptee; the idea being that the 
original purpose was religious and it sub- 
sequently received a slightly secular tinge. 
I may say here at once, though this con- 
clusion has only been reached after a 
ecnsideration of all the facts, that I should 
put the transaction exactly the other way. 
This lacy who made no adoption from 
1871 the date of her widowhood till 18t6 
when on the strength of a forged document 
she adopted her sister's son, and again 
took no decisive step till 1914 after she 
had qua-relled with the reversioner over 
the 92 lakhs which her brothers wanted, 
was, in my opinion, entirely actuated by 
mercenary motives when she proposed the 
adoption and the religious motive only 
made its appearance when it was requisite 
for the suit. There is no need to assume 
that an adoption must invariably import 
an atmosohere of religion. In a case where 
after long delay the widow adopted under 
an arrangement with the adop'ee's natural 
father by which she got absolutely one- 
fourth 0? the estate, Sankaran Nair, J., 
remarked: 

"In meking an adoption under such 
circum&tences the widow would be doing 
an irreligious act.” l - 
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Rao Rama Rao v. Narasimha Nayanini 
Varu (21). And in Anne Brahmayya v. Chela- 
samt Rattayya (18) Ramesam, J., observes: - 
` "No widow's adoption can stand scrutiny 
if her motives are important." j 


But even assuming (what in fact I cannot 
assume) that the widow at first proposed 
this adoption from pure motives, and other 
counsels prevailed, I do not find that it 
affects the question which we have to 
decide. The vital point to consider is, 
what were the terms on which the adop- 
tion_was performed on February 15. That 
on January 15 or thereabouts the gift of 
half the estate may not have bean yet 
arranged seems to me to be immaterial. 

Venkatasubba Rao, J., finds on the 
evidence that it unmistakably shows that 
the adoption had a distinct origin inde- 
pendent of the terms; the transaction as 
originally conceived was pure: but asthe 
day of adoption approached the lst defend- 
ant wanted to have an arrangement for the 
payment of her debts. I would remark in 
passing that there is no logical reason for 
separating by anintervalof time ths idea 
of adoption and the idea of payment. As 
soon as Ist defendant thought of adoption 
she must have known that her power of 
paying the debts would by that very adopt- 
ing be materially affected. Buteven if she 
only woke up later to the fact that she 
would be comparatively a poor woman 
after the adoption, I cannot see that it 
makes the slightest difference. Before she 
actually adopted, and that is the point, the 
plan was cut and dried, and the papers 
- bought and prepared for her taking over 
as absolute owner half her life-estate. I 
may note herethat the defence attaches 
great importance tothe circumstanesas that 
the EE series of letters concludes at the 
beginning ofJanuary, and Ist defendant 
was already consulting her Vakil about an 
adoption early in December, when as Mr, 
Grant puts it, she went over tothe enemy's 
camp. Itis argued that till January, she 
still hoped to get Rs. 21 lakhs from: Pitta- 
pur, and, therefore, in December, her idea 
of adoption was untainted by any thought 
of other gain. But ifin December she still 
cherished hopes from Pittapur, why did 
she go into the othercamp, and why did 
she not take the plaintiff with whom she 
was still, itis argued, on intimate terms 
into her confidence? To my mind the 


simple answer is that after the interview ` 


(21) 28 Ind, Cas, 392; 28°M, L., J, 363 at > 366; 2 L. 


"KRISHNAYYA RAO V. RAJA OF PITTAPUR, 
with the plaintiff in November she knew - 


116 I. O. 1928 


that she had no hope of the money so her’ 
brothers proceeded to take other measures, 
and the idaa of adoption which may have 
beenmooted even previously took practical 
Shape. Of course it cannot be positively 
found that a religious motive never at any 
time crossed her mind; but, in my opinion, 
any such passing glimmer was entirely 
extinguishad by material considerations. 
On the facts I hold that the material 
considerations were the only substantial 
motive from the first. She adopted the 
second defendant in order to obtain half 
the estate in order to pay off the debts. 
Much unnecessary mystery attaches to 
these debts. They were subsequently paid 
off to the tune of 2,40,000 rupees by moneys 
obtained on the mortgage of this estate 


and of property of first defendant's brothers ` 


from the Raja of Venkatagiri. The 
Raja's agent, D. W. No. 1, says that he dis- 
charged a registered bond for Rs. 10,000, 
pro notes for Rs. 40,000 and there were some 
pledges ofjewels. After liquidating the lst 
defendant's debts there was a balance of 
Rs. 10 000. First defendant says (D. W. No. 
8) “my debts, my brothers had no debts at 
any iime. 


brothers for acquiring properties. They 
got into debts on account of me. ‘They 
were acquiring some properties,” Ist 


defendant's brother, D. W. No. 27,- says “I 
was always borrowing for the purpose of 
getting lands” and then (page 651) after 
detailing various transactions, "the Ist 
defendant discharged most of the above 
debts. Most of the documents were execut- 
ed by me or by my ‘brother or Venkayya 
(the nephew). Inthe documents we exe- 
cuted there would be no reference to Ist 
defendant”. Venkayya, D, W. No. 22, says 
Rs, 25 to 30 thousand debts of 1st defend- 
ant were discharged with the Venkatagiri 
loan (paga 583). As mortgagee the Ven- 
katagiri Raja must have the vouchers 
for the loans he discharged, and lst 
defendant swears that she did not. I have 
not the least doubt that the reason why 
the vouchers are not forthcoming is that 
they will show thatthe bulk of the debts 
are the brothers’ debts and not those- of 
the first defendant. Thatis the vell-con- 


sidered finding of the trial Courtin para, ' 


412 of the judgment, which I endorse. 
Venkatasubba Rao, J, finda that when 
moneys were borrowed by the brothers it 
was the credit of Ist defendant that was 
usually pledged. That seems hardly borne 
out by the passagein theevidence of D. W. 


I never give moneys to my ~ 


x 
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No. 27 which I have just quoted; but in any " made over to you, an order (for pecuniary 


case I should be inclined to think it a dis- 
tinction without a difference. It is agreed 
on all sides that the persons who benefited 
by these debts were the brothers. It may 
have pleased defendant No. 1to help them 
to the extent of the income from her /‘life- 
estate and “to treat the debts as her own 
debts.” But she can hardly have regarded 
such debts as morally binding upon her 
except in the sense that she engaged her- 
self to help her brothersto the utmost of 
her power, which to give the lady her due, she 
hasundoubtedly done. It may have beena 
natural desire on her part to have the debts 
discharged by the adoptee on whom they 
were not legally binding; but I fail to see 
how it wasa proper desire. The payment 
of debts loses the odour of sanctity when 
they are defrayed from another's pocket. 

- It seems more than a coincidence that in 
1913 the lst defendant and her brother 
were soliciting, deny it as they may, the 
plaintiff for 25 lakhs, and before the next 
year was out, they had obtained precisely 
this sum, after the adoption had gone 
through. Thisis sought to be discounted 
by the circumstances that they first wanted 
the money in regard toa speculation over 
the Voratla Estate and then when they got 
the money they applied it to other pur- 
poses, First defendant's brother, D. W. No. 
27, admits that herequired ks, 24.lakhs to be 
deposited if the Raniof Tuni agreed. No 
doubt, he says that he had that sum on 
hand, but he produced no account and his 
pare statement is worth nothing. Then he 
found he had to deposit 7 instead of 25 
lakhs and gave up the idea; but that does 
not prove that he didnot want the money 
in November. | Besides, the Dewan, P. W» 
No. 111, whose varacity has not been sus- 
pected, says that it wasfor the Tuni busi- 
ness that the money was required. 

On this view of the facts, the law appears 
to be too plain to afford room for a question 
` of law. The first defendants’ brothers and 
nephew who frankly admit that they were 
battening on her life estate apprehended 
that this source of income would be lost 
to them if first defendant died, and she 
had been ailing since 1912 (page 463). 
As D. W. No. 27 says, she feared she 
would notlive long. It seemed tothem 
only fair that the Pittapur Raja who would 
get the reversion should make them some 
recompense. The letter, Ex. EE, expresses 
the sentiments of the family. “As they 
and myself depend entirely on you and as 
my estate at some time or other will be 


help) is recuested." The plaintiff refused 
this help, s> the brothers decided to help 
themselves making the adoption their in- 
strument to this end. The first defendant, 
as ever since the death of herhusband, fell 
in with theirdesign, and the second defend- 
ant wasadcptedon the understanding that 
he alienated to the first defendant half the 
estate. : 

Naturally, therefore, the plaintif, as 
sapinda to she widow, refused his consent. 

An endezvour has been made to discount 
his refusal because his letter, Ex. EE-1I, 
does not display the pure judieial attitude. 
The analogy between a sapinda in these cir- 
cumstances and a Court of law may be 
pressed too far. Obviously if he were a 
Oourt he would apply to have the case 
transferred because his personal interests 
must always be involved. But on account 
of this personal interest it cannot be said’ 
that his judgment is vitiated from the 
outset. So long as he has exercised a 
reasonable -udgment, and is not actuated 
by motives of fraud or corruption, his 
decision mtst.be respected. His reasons, 
as set forth in Ex. EE-11,- may be taken 
seriatim. ‘Not with an honest purpose 
either for tLe salvation of your husband or 
for the perpetuation of his line” but 


(1) “bearing spite against me, for my 
not rendering pecuniary help to your 
brothers”—shat, in my opinion,is true and 
points to caprice. ' 

(2) “With a view to put me to loss.” ` 
This, too, [think true. There can be no doubt 
that first defendant who had been on very 
affectionate terms with the plaintiff (cf. 
EE-3) was completely estranged when he 
refused help. T'he whole style of her letter 
asking his sanction, and' her deliberately 
fixing the adoption for a date which showed 
that she did not care whether she obtained 
that sanction or not, proves that she was 
largely actuated by spite, one of the motives 
included in the general term “caprice.” 

An adoption may not be made in order to . 
defeat the interest ofa sapinda. Vellanki 
Venkata Krishna. Rao v. Venkata Rama 
Lakshmi (14). 


This be it noted refers to purpose not to 
consequences. It was argued that the 
plaintiff had noright to give asa reason 
that the adoption would result in loss to 


-himself. Taat may be quite correct ; but 


it is not what the plaintiff writes. He says 


'* with a vi»w to put me to loss"; not 


merely “so as to putme to loss.” And as- 
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a sapinda it is his duty to consider the 
lady’s motive. 

(3) “For the selfish gain ofall of you.” 
Tt does not lie in the defendants’ mouths to 
complain that this should be more specific, 
They had carefully concealed from the 
plaintiff the arrangement to which they 
had come,and it was only, thanks to his 
Diwan (who died before the trial, page 760), 
that he knew as much as hedid. Now that 
the arrangement has come to light the ob- 
jection is fully justified. 

(4) “ You have intrigued with my long- 
standing enemy and arranged to adopt his 
son.” 

This may not be a fatal objection in law; 
but it cannot be said, on the other hand, 
that it wasa consideration to which the 
plaintiff was bound to shut his eyes. 
Assuming as the plaintiff naturally assumed, 
and the first defendant had certainly 
accepted till January 1914, thet he was 
the rightful son of the late Maharaja, it 
was very undesirable to have as owner 
of the important offshoot of the zemindari, 
Gollaprolu Estate, a man who denied the 
legitimacy of the chief branch. It meant, to 
put itno higher, very great unpleasantness 
in the family. 

Nor did the plaintiff make thisa ground 
for vetoing an adoption altogether; he had 
been open to having a friendly discussion 
(para, 3) and probably even then would 
have been ready to discuss the matter with 
first defendant. It is argued that his 
prejudice was such that under ro circum- 
stances would he ever have conseated. This 
is the region of hypothesis; but suppose 
the first and second defendant had come 
to him and assured him that they fully 
recognized his birthright, and at the same 
time had allayed his reasonable suspicion 
of corruption, it is quite likely that he 
would have consented. Paragraph 4 
correctly, though roughly, states the cir- 
cumstances which led up to the adoption, 
and complains that the letter for permission 
was sent merely as a formality and 
not with an honest desire to obtain the 
plaintifi's consent. 

That is true; but is not, in my opinion, 
a valid point of law. Solong as defendant 
had asked plaintiffs consent we are not 
concerned with her animus in doing so. 

That the adoption was barred by previous 
contract with the widow's husband 
may-not have been a good legal point; 
but his thinking that it was, certainly does 
not vitiate the whole of the plaintiff's 
refusa]. : 
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i consider this letter to be a valid refusal 
of conseat on valid grounds. 

Ido not consider it necessary to plaintiff's 
ease to invalidate the consent given by 
the other sapinda, the second defendant's 
father. But I find that he colluded with 
tha firs; defendant and her brother D. 
W.No. 27, in order to alienate half the 
estate in plaintiff's despite. No doubt, he 
himself neither gained anything nor lost: 
much. Had there been no adoption a 
moiety of the reversion would have fallen 
to his share; by the adoption a moiety 
went tc one of his sons; but, and this I 
conaside- to have been the motive underlying 
his consent, after the adoption nothing 
went to the plaintiff. 

I infer collusion from the fact that he 
never informed Krishnaswami Chetti or 
indeed anyone else of the proposed 
alienation. 

No doubt if the consent of a substantial 
majority of the agnates nearest in 
relationship had been obtained, this Court 
nsed not trouble about the motives 
underlying the adoption. But such consent. 
has noi been obtained, and the refusal of 
consen; is on valid ground. In such 
circumstances the adoption must be held 
to be void. | 

Considering that adoption is only a 
method by which a married couple can 
have a child, it may seem incongruous 
that a Court of law should concern itself 
with the underlying motive, and question 
whether it was caprice or corruption. That 
incongruity, however, disappears when the 
other aspect of adoption is considered, 
namel”, a method by which the holder 
of a Lfe-interest can interrupt the normal 
succession, and confer an absolute estate. 
Then the question of caprice or corruption 
becom3s very relevant. So in the leading 


“Madras case, The Collector of Madura v. 


Mootteo Ramalinga Sathupathy (6) the Judi- 
cial Committee assumes that the Court is 
seeking for relevant evidence of motive 
and cbserves that an inference of pro- 
per motive may be founded upon the 
consemt of the sapindas. In Bombay, on 
ihe other hand, where what may be called 
the religious, as opposed to the secular, 
aspeec; has been given greater prominence, 
it has been ruled that the widow's motive 
is not a relevant consideration, Ram- 
chandra Bhagavan v.  Mulji Nanabhat 
(3). Obviously such a ruling could never 
have deen laid down, if Collector of Madura 
v. Mo:too Ramalinga Sathupathy (6) was an 
authority in Bombay, a point which was 


116 I. O. 1929 


clearly apprehended by the learned Judges 
who start on the assumption that Collector 
of Madurav. Moottoo Ramalinga Sathupathy 
(6) can be distinguished as not referring to 
the Presidency of Bombay: cf. page 565. 
In Bombay, the consent of sapindas is not 
necessary, and the motives of the widow are 
not relevant and in Madras this divergence 
from Bombay has by no means diminished 
in the course of time. [t might be said 
that the sanction of sapindas referred to in 
Collector of Madura v. Moottoo Ramalinga 
Sathupathy (6) is merely evidentiary, and if 
for some reason that evidence failed (as in 


our case where the sapindas are equally. 


divided) presumably the Court would 
have sought elsewhere for material on 
which to ground an inference regarding the 
widow's motive. But by 1876in Sri Virada 
Pratapa Raghunada Deo v. | Sri 
Brozo Kishoro  Patta Deo (13) we find 
"It is admitted on all hands that an 
authorization by some kinsmen of the 
husband is required.................. Itmay be 
the duty of a Court of Justice administer- 
ing the Hindu Law to consider the 
religious: duty of adopting a son as the 
essential foundation of the law of adop- 
tion and the effect of an adoption upon 
the devolution of property as a mere 
legal consequence (what I have named the 
religious as opposed to the secular aspect). 
But it is impossible not to see that there 
are grave social objections to making the 
succession of property... depend- 
ent on the caprice of a woman.............-. It 
seems, therefore, to be the duty of the 
Courts to keep the power strictly within 
the limits which law has assigned to it (the 
secular aspect)". 

Then in  Veerabasavaraju Pantulu v. 
Balasurya Prasad Rao (5) it is observed at 
page 272*. 

"Division does not affect her (the widow's) 
personal dependence or give her an 
independent status to alter by her own 
authority the succession to the estate. The 
father's) authorization is, therefore, essential- 
ly requisite to the validity of an adoption by 
her to her husband If there is no father, the 
.divided brothers take his place. They also 
have an interest in the protection of the 
inheritance". 

In fact the sapindas’ sanction which at 
first seemed no more than evidentiary, is 
now regarded as requisite. sapindas do 
not merely affirm the conduct of the widow; 
they pronounce a decision in their own 


right as persons having an interest in the 
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protection o the inheritance. And in this 
view of the _aw if no such decision has been 
pronounced owing to an equal division 
between the sapindas, there can be no 
adoption and there is no need for the 
Court to go ‘urther and inquire itself into 
the widow's motive. While if the only 
view of the law was that to be obtained from 
Collector of Madura v. Moottoo Ramalinga 
Sathupathy :6) presumably the Court itself, 
in the absence of evidentiary sanction, 
would consider the widow's motive. But 
by no view of law in Madras can it be said 
that the widow's motive is entirely 
irrelevant, either as guiding the sapindas 
or, in their absence, as guiding-the Oourt. 

I may observe that, in my opinion, the 
sapinda does not function as: the protector 
of the adoptee, but as the protector of the 
inheritance, taking a longer view than one 
confined tc the personal advantage of a 
single individual. So I see nothing 
paradoxical in the plaintiffs objecting 
to the bargain while he equally object- 
ed to the boy who had been chosen. 
No doubt, the bargain injured the im- 
mediate adoptee, but it also injured the 
inheritance for alltime: cf. the judgment 
of Venkatasubba Rao, J., page 32. 

This insistence upon the secular aspect 
has led to a suggestion that this Oourt 
should hesitate to pronounce as void an 
adoption which according to their religion ` 
is essential for the future happiness of the 
adoptive parents; and from this point of 
view--presumably plaintiff was asked in 
cross-examination whether he did not . 
believe in the efficacy of Hindu ceremonies. 
But, of course, that is a region into which the 
Courts of law do not intrude. We decide 
that the adoption isone which cannot be 
upheld by the Law of British India, and is 
ineffective wherever our writ may run. But 
a pious Hindu may hold, nevertheless, that 
according to the precepts of his religion the 
adoption is valid. He may kold that the 
proper pereon was selected and the proper 
ceremony performed, and regard “the effect 
of (such) an adoption upon the devolution of 
property 3s a mere legal consequence." 
We, on the other hand, ‘‘must keep the 
power stristly within the limits which the 
law has assigned to it,” that ie to say, the 
law as ercbodied by the reports of the 
Judicial Committee which govern our 
decision. But these reports are not the 
authority which will guide a pious Hindu 
or his religious advisers; for no one 
pretends oshat they have attained the 
character of sacred Books. It. is quite 
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conceivable that a man whom the judgment 
of this Court has deprived of all status as 
an adopted son, may nevertheless consider 
himselfsuch, and may beso considered by 
his co-religionists, Exactly the same situa- 
tion may beseenin Europe where a woman 
who in the eyes of the State and the secular 
law is duly married, isintheeyes of her 
church and her co-religionists not married 
at all. 

If we held otherwise, and, in our opinion, 
those people who faithfully believe that the 
avoidance of an adoption consigns the 
adopting parents to perdition, must also 
believe that our act of avoidance has this 
dire effect, we might feel constrained to 
take some such course as that adumbrated 
in Bhaiya Rabidat Singh v. Indar Kunwar 
(2) and merely avoid the condition while 
affirming the adoption. But I.seeno reason 
for taking a course which, in my opinion, 
would not follow the law of tha Madras 
decisions. Ifa sapinda has for good reason 
refused his consent, it isnot for the Oourts 
to ge behind his action, by introducing 
principles of equity which in other cir- 
cumstances may prevail in England, And, 
of course, supposing an adoptee to bea 
man of his word, the result of our decision 
would be to re-affrm terms which the 
sapindas . had justifiably found to be 
corrupt; and the sapindas function as 
protectors of theinheritance would be gone. 
The adoptive mother as a device for turning 
her life-estate into an absolute estate 
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consent. Presumably a wide latitude- will 
be allowed to the judicial discretion of a 
sapinda in such cases, but nice questions 
on the border line between pure and 
corrupt motive may possibly arise in future. 
No such question, however, arises in this 
cage because the Judicial Committee has 
indica:ed one form of contract which is not 
permiesible (and which, therefore, would 
justify a sapinda'srefusal of consent), t.e., 
terms which give the widow property 
&bsolu:ely, or give the property to strangers. 
Such arrangements are against the 
radical view of the Hindu Law, page 
528. . 
As regards the point takenin the opening 
paragraphs of the judgmentof Krishnan, 
J. (page 3), whether certain evidence is 
admissible, I agree with ths finding of the 
learnec Judge for the reasons therein set 
forth. Mr. Grant conceded in the light of 
that dacision that he would not further 
press the question of the plaintiff's birth, at 
least ia this Court, though reserving his 
right to raise the whole matter, if necessary, 
on appaal should the Appellate Court take a 
different view upon the point of law. There- 
fore or the question of his birth I find for 
the plaintiff, 

For the above reasons,I would dismiss 
this appeal. 


Y. N. Y. Appeal dismissed, 


makes & corrupt bargain with & future , 


adoptee. The sapindas decline their assent 
holding the motive for the adoption to be 
corrupt. This Court nevertheless affirms 
the adoption, with the forlorn hope that if 
it avoids the terms the adoptee may be 
trusted not to renew the contract by virtue 
of which alone he gained his position as 
adopted son. 

The recent decision of the Judicial Com- 
mittee in Krishnamurthi Ayyar v. Krishna- 
murthi Ayyar (1) does not, in my opinion, 
help the defendants. Besides discussing 
the validity of a pre-adoption contract by 
the natural father, a point not now in ques- 
ticn this case is authority for the proposi- 
tion which surely cannot be described as 
novel that all bargains between the adopt- 
ing widowand the adoptee are not necessari- 
ly corrupt. Having regard to the particular 
circumstances Of each bargain which may 
be called in question, our Courts will have 
to decide whether the bargain was or was 
not so corrupt or, capricious aseto justify 
the sapindas in refusing or according their 


^ 


MADRAS HIGH COURT. 
FULL BENCH. 
O.P. Nos. 130, 131 AND 132 or 1928, 
September 19, 1928. 
Preser.t :—Sir Murray Coutts-Trotter, KT., 
Chie? Justice, Mr. Justice Beasley and 
Mr.Justice Mackay. 
In the matter of tas INOOME TAX ACT 
XI or 1922 8. 66 (2) AND 8. 4 (2). 

In the matter of AssgssuENT oF V. E.K. R, 
KARUPPIAHKANGANI alias 
KUMARAVELU AMBALAM. 

Tgg COMMISSIONER or INOOME TAX, 

MADRAS—PETITIONER 
versus 
KARUPPIAH KANGANI alias 
KUMARAVELU AMBALAM— 
RESPONDENT. 

- Income Tax Act (XI of 1922), ss. $, 4 (£) — Income 
accruing outside British India to person residing in 
British India—Amounts received in 3 subsequent 
years—Assessment later on—Actual residence at time 

of remittance or assessment, whether essential, 
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Under s. 3 of the Income Tax Act of 1922, the 
income of the year previous to the year of assess- 
ment is not tobe taken as merely a guide tothe 
ascertainment of the income of the year of assess- 
ment but as the actual sum which is subject to 
taxation, 

In the matter of Behari Lal Mullick (1), followed. 

Brown v. National Provident Institution (2), dis- 
tinguished. 

An assessee who owned a house in Ramnad Dis- 
trict where his wife and children lived was carry- 
ing on a business in Ceylon. Profits and gains 
accrued to him or arose there outside British India 
during the periods 1922-23, 1923-24 and 1924-25. 
They were received in British India subsequently in 
3 different years 1924-25, 1925-26,1926-27 and were 
assessed to income-tax in 1925-26, 26-27 and 27-28 
respectively. In all the three cases the assessee was 
physically present in British India at the time when 
the profits sought to be taxed accrued in Ceylon; 
though in two of the cases he was not physically 
present in British India when the remittances were 
received; and in two similarly he was not physically 
present during the year of assessment: 

Held, that the assessee was liable to be assessed in 
respect of all these sums, 


Mr. M. Potanjali Sastri, for the Peti- 
tioner. 

Mr. V.V. Srinivasa Ayyangar, for the 
Respondent 

JUDGMENT.—These are three refer- 
ences made by the Commissioner of In- 
come Tax, under s.66 (2) of the Income 
Tax Act (Xlof 1922) at the instance of an 
assessee, Kuruppiah Kangani alias Kumara- 
velu Ámbalam. 

The assessee is a native of the village of 
Kakkattiruppudur in the Distriet of Ram- 
nad. He migrated to Ceylon many years 
ago and prospered, He now owns tea es- 
tates and factories in that Island and 
carries on money-lending and other forms 
of business in the Oolony. He owns a 
house on one of the estates and there his 
first wife and her children live. 

He hasa second house in his native vil- 
lage in which his second wife and his 
children by her live. He has land inthe 
vicinity and carries on money-lending in 
that village on a limited scale ; and he has 
a local agent to conduct his affairs. Up 
to the year 1924-1925, he frequently visit- 
ed Kakattiruppudur, his last visit at 
that period being from August to October, 
1924. His next visit wasin October, 1927, 
and it would appear that from that date 
he continued to reside there until the 
dateof the reference in O, P. No. 131 of 
1928, 11th April, 1928. : 

The common question of law referred for 
adjudication is whether in the circum- 
stances of these cases the  assessee can 
be lawfully taxed underthe provisions of 
sub-s. 20f s, 4 ofthe Income Tax Act in 
respect of three different sums as having 
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accrued or arisen as profits and gains of a 
business without, British India to a person 
resident in British India, These sums 
were,.in O. P. No.130 of 1928, Rs. 21,639 
(or perhaps more accurately, Rs, 51,639); 
in O, P. No. 132 of 1928, Rs. 4,798, and in 
O. P. No. 131 of 1928, Rs. 62,291. 

We agree with the decision in Im the 
matter of Besari Lal Mullick (1) that, under 
the Indian Income Tax Act XI of 1922, the 
income of the year previous to the year of 
assessment is not to be taken as merely a 
guide to the ascertainment of the income of 
the year of asgzessment, but as the actual sum 
which issutject to taxation. This seems 
clear onthe languageof s. 3 of the Indian 
Income Tax Act Xlof 1922, and differen- 
tiates the cases under the Indian Act from 
those under the Englieh Act, .so that 
Brown v. Nazional Provident Institution (2) 
is not an autLority that binds us. 

In O. P. Nd. 130 of 1928, the profits and 
gains sough; to be taxed accrued or arose 
outside British India during the periods 
1922.23, 1923-24 and 1924-25 when the 
assessee resided at different times in British 
India; the profits and gains were remitted 
to British India in 1924-25, during which 
period he was resident therein ; the year 
of assessment was 1925-26, when he was 
nof resident. | 

In O. P. No. 132 of 1928, the profits and 
gains accrued or arose outside British 
India in 1922-23, 1923 24 and 1924-25, 
when the asseesee was residentin British 
India as stated above; they were received in 
British Indie in 1925-26, when he was not 
resident. Ths year of assessment was 1926. 
27, when also he was not.resident. 

In O. P. No. 131 of 1928, the profits and 
gains accrued or arose outside British India 
in 1924—25, when the assessee was for part 
of the per:od physically resident in 
British India; they were received in Bri- 
tish India in 1926-27, when he was not so 
resident. The year of assessment was 
1927—28, when he was so resident. 

That brinzs the question we have to 
decide down to this short point: Was the 
assessee a resident within the meaning of 
the Statute in British India at the material 
dates—whica we think must be taken to 
be the dates when the profits and gains 
sought to be taxed accrued to the assessee 
in Ceylon (Income Tax Act XI of 1922), s, 
4 (2. Thera can be no doubtas to what 

(1) 103 Ind. Jas. 609; 54 O. 630; 31 O. W. N, 557: 
A, I. R. 1927 Ocl 553. z 

@) (1921 )2 4. O. 222; 90 L. J, K, B, 1009; 125 L, T, 
417; 37 T. L, R. 804, are 


702 
the answer mustbe; in all the three cases 
before us he was physically present in 
British India at the time when the profits 
sought to be taxed accrued in Oaylon ; 
though intwoof the cases he was not 
physically presentin British India when 
the remittances were received ; and in two 
similarly he was not physically present 
during the year of assessment. But we en- 
tertain no doubt that he could properly be 
described as “ residing © here: he owned 
a house in the Ramnad Districs where his 
second wife and her children by him lived. 
and he stayed in that house whenever he 
came to British India. The assessse will 
pay the costs of these references Rs. 250 
consolidated for all three. 

V. N, V. Reference answered. 


MADRAS HIGH COURT. 
Civit Suits Nos. 229 or 1926 AND 376 
oF 1926. 

August 10, 1928. 

Present :—Mr, Justice Kumaraswami 
Sastriar. 

IN Civic Eurr No. 229 or 1926, 

T, UNIKANTA MENON AND ANOTHER 
— PLAINTIFFS 
versus 
Tua BOARD or COMMISSIONERS 
rog THE HINDU RELIGIOUS 
ENDOWMENTS, MADRAS-—-DEFENDANTS 
O. S. No. 376 oF 1926. 
KUTHIRAVATTATH APPUTHAMBAN 
Styled PUTHIAKODE MOOTHA NAIR 
AND ANOTHER— PLAINTIFFS 

a versus 

Tus BOARD or COMMISSIONERS 
ror Tas HINDU RELIGIOUS 
ENDOWMENTS, MADRAS— 

: DEFENDANTS. 

Madras Hindu Religious Endowments Act (I of 
1925 as amended by II of 1927), s. 84—Assertion by 
Board that institution is public temple—Inguiry by 
Board under s. 84, whether incompetent—Opinion 
expressed by some members of Board, whether dis- 
qualifies other members from conducting inquiry— 
Remedy of party—High Court (Original Side), whe- 
ther can issue injunction against vnquvry. 

The mere fact that the Endowments Board has 
in the exercise of itsgpreliminary jurisdiction given 
to it by s, tof the Madras Hindu Religious Endow« 
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. ments Act asserted that a temple is a publie 


temple would not take away its right toact under 
the said section. [p. 704, col, 1.] 

Frone United Breweries v. Bath County Borough 
Justices (1) and R. v. Hssex Justices, Ex parte 
Perkin: (2), considered. 

In any case the fact that one-member of the 
Board acted in a particular matter and asserted his- 
opinior in respect of the character of the temple 
would not disqualify the other members of the 
Board who did not take part in the matter from 
acting :n proceedings under s. 84 of the Act. [ibid.] 

Where a dispute arises whether a temple in a 
mofuss-l place isa public temple under the Madras 
Hindu Religious Endowments Act, and the trustees 
of the temple apprehend that the members of the 
Board >r some of them have by a premature ex- 
pression of opinion before inquiry rendered them- 
selves anfit to conduct the inquiry under s. 84 of 
the Ac, the remedy of the party aggrieved is to 
file a suit or application under s 84 (2) of the Act. 
In such a case the High Court will not in its 
Origins] Jurisdiction issue any injunction prevent- 
ing Du Board from conducting the inquiry. (p. 704, 
col. 2. 


Mr. L. A. Govinda Raghava Iyer, for the 
Plain;iffs. 

Mr. Venkataramana Row, for the Defend- 
ants. 

JUDGMENT.—These are two out of 
a number of suits filed against the Madras 
Hindt Religious Endowments Board for 
a dec.aration that Madras Act I of 1928 
(The Madras Hindu Religious Endowments 
Act) vas not legally passed by the Legis- 
lature and is invalid and inoperative, and 
that the Board had no authority or power 
to act under the provisions of that Act and 
for ac injunction restraining the Board 
from exercising allorany of the powers 
conferred on it by the Act. ; 

After tbe institution of these suits, Mad- 
ras Act IL of 1927 was passed and by 
8.7 tbe Board constituted by and the acts 
done by it under the Act of 1925 were 
validated. 

In Pandarasanadhy of Tiruvadamaradur 
v. Sir T. Sadasiva Iyer (1)and the other 
eonneeted suits 1 held that s. 7 of Madras 
Aet Iof 1925 is valid and within the com- 
petence of Legislature and that under s. 84 
of the Act in cass of dispute as to whether 
an endowment is public or private it is 
the Board that should in the first in- 
stance give a decision which will he 


“final subject to the right given by the 


Act itself to the other side to have the 
order set aside by a competent Court.: 

I heve given my reasons in those suits 
for arriving at that decision. 

These two suits were not ready when 
those eases came on and they are posted 
to-day for settlement of issues. 


(1) 115 Ind. Cas. 561; 28 L, W. 535; 55 M, L.J. 605; 
A. I. R. 1928 Mad, 1272, i 4 
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Mr. Govindaraghava Iyer who appears 
for the plaintiff in Civil Suit No.376 stated 
that in view of my decision in Pandara- 
sanadhy of Tiruvadamaradur v. Sir 
T. Sadasiva Iyer (1) etc., he did not 
without prejudice to his right of 
appeal propose to argue the ques- 
tions decided in those suits over again 
but that in the present suit there was one 
additional circumstances, namely, that even 
assuming thats. 7 is intra vires and under 
8.84 it is the Board that has to decide in 
ease of dispute whether a temple is public 
or private, still in this case as the Board 
has in its written statement denied the 
allegation in the plaint that the temple 

- is a private temple and stated that it is a 
publie temple, it has precluded itself from 
exercising the functions ofa tribunal and 
deciding the question and therefore an 


injunction ought to be granted restrain- ` 


ing the Board from exercising its powers. 

In Oivil Suit No. 229 also the Advocate 
for the plaintiff adopts the same argu- 
ments. 

Idonotthink this contention is sound. 
These two suits were filed to question the 
validity of the Aet under which the 
Board purported to act and also to ques- 
tion the competeney of the Board to 
act because the temple is a private 
temple. . 

Section 2 of the Act applies to all publie 
religious endowments save as expressly 
provided by the Act. The exception with 
which we are concerned is that the Act 
.does not apply to private temples. 


Section £4 states that when any dispute 
arises as to whether atemple is a public 
temple or a private temple, the Board shall 
decide the question that the person affect- 
ed by the decision may apply within a 
year from the date of the Board's order 
to the Court to set it aside, and that sub- 
ject to the result of such application, the 
order of the Board shall be final. Sec- 
tion 84, therefore, pre-supposes that the 
Eadowments Board on the one side should 
‘affirm that the temple is a public temple 
and the Dharmakartha on the other taat 
itisa private temple. It is only then that 
a dispute will arise under s. &4 and for 
some resson or other which the Legis- 
lature thought sufficient, it enacted s. 84 
which says that the question as to the 
public or private nature of a temple shall 
be decided by the Board, and it gives 
the party affected by the decision right 
to apply to a Civil Court and get the order 


temple is & private temple. 
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of the Board set aside. Ifthe Board had 
before any suit was filed against it said 
that in its cpinion the plaint temple isa 
publie temp.e and called on the plaintiff 
to contributs and the plaintiff denied it, 
it cannot be disputed that the Board which 
had asserted that it is a publie temple- 
would be the tribunal to decide the ques- 
tion. I think it makes no difference if 
that statemsnt should be made by the 
Board in its written statement in a suit 
filed against it questioning its jurisdiction. 
The piainti in his plaint said that the 
The Board 
which had certain information before it 
when it proceeded to call upon the plaint- 
iff to render an account in regard to the 
temple says in its written statement that 
it has jurisdiction over the temple that 
itis a public temple. I find it difficult to 
see hcw it 2an be said that the Board has 
made up its mind already and is, therefore, 
disquzlified from deciding the question 
unders. t4 The Legislature has given 
prelininary jurisdiction to the Board 
which can only be exercised when the 
Board is of opinion that the temple is a 
publie tem»le. I am, therefore, unable to 
see hcw having regard to the express pro- 
visions of iae Act (ss 2 and t4) there can 
be any question as. to the Board being 
incom Deten; to act because it is of opinion 
that the temple is a public temple and has 
called on the plaintiff to act on that foot- 
ing. As I 3aid before, if before any suit 
was filed, tae Board had made a statement 
thatit is a publie temple s. 84 would apply 
and i: is difficult to see how it would make 
any difference if in a suit against the 
Board in order to meet the allegations 
in the plamt it repeats the same state- 
ment. 


Refsrencs has been made to Frome 
United Breweries v. Bath County Borough 
Justices () and R. v. Essex Justices, Hx > 
parte Perkins (3), as authority for holding 
that where a body having judicial or 
quasi judicial powers has decided against 
a party, that body would not be qualified 
to act in its judicial or quasi judicial 
capacity in deciding any questions affect- 
ing the orposite party. That may have 


(2) C826) A. C. 586; 95 L. J. K. B. 730; 135 L. F, 
482; 90 J. P. "21; 94 L. G. R. 261; 42 T. L. R. 571. 

(3) 927) 9 K. B. 475; 96 L. J, K. B. 530; 137 L 
„458: 28 Cex, O. O. 405; 91 J. P. 94; 43 T. L, R, 
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been a very good ground for opposing 
the passing of s. 84 in the Legislative 
Oouncil. But I do not think in the face 
ofs. 84 I eam hold the mere fact that the 
Board has in the exercise of its preli- 
minary jurisdiction given to it by s. 84 
- asserted that the temple is a public temple 
would take away its right tc act under 
8.84. Otherwiss s. 84 would be a dead 
letter as in every case the Board has to 
call on the trustee of the temple to sub- 
mit to its jurisdiction on the footing that 
the temple is a public temple and it 
can be said that it has made up its 
mind. 


There is another answer to the plaintiff's 
contention which is this, The Board con- 
sists of five members, Under the notifi- 
cation andrules it is not necessary that 
all the five members should act in a 
particular matter, Any two of them could 
act and come toa decision in any matter 
which, no doubt, goes in the name of the 
Board. It is not suggested in this case 
that all the five members of the Board 
met together and decided upon any evi- 
dence that the temple is a public temple. 
As I said, the rule is that only two mem- 
bers act in any particular matter. They 
constitute as if were a Bench and give 
their decision. The written statement in 
the present case is only verified, by one 
of the members of the Board, Mr. Ohen- 
gayya. In Frome United Breweries Co. v. 
Bath Justices (1) it was held that the 
fact that one member of a Board acted 
in a particular matter woulc not dis- 
qualify the other members of the Board 
who did not take part in the matter from 
acting in the same matter. I do not think 
that even if there was an encuiry there 
is anything in the Act to prevent other 
members of the Board, who did not take 
part in the enquiry from deciding the 
questions under s, 84, 


The next question is what power the 
Original Side of this Court has got to 
interfere inthis matter. No doubt, the 
Board has its office in Madras but the 
temple is situate in Malabar and the Court 
which would have any jurisdiction to act 
under s. 84 would be the District Oourt 
of South Malabar. It is admitted that no 
enquiry has been held under s, 84 and the 


matter is pending as an injunction was. 


issued against the Board procesding with 
the enquiry. If the Board under s. 84 
should proceed “with the enquiry it is 
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open to the plaintiff to object to all or 
any particular members of the Board 
holding the enquiry and if in spite of 


‘the cbjection the Board should decide the ` 


quest.on, remedy is given to the plaintiff 
to appeal to the District Court under s. 84 
cl. (2) and it may be a good ground of 
appeal that the Board is not competent 
to acf having made up its mind before. 
The -emedy being open to the plaintiff 
I do not think the High Court on the 
Original Side could interfere in the matter 
and grant an injunction restraining the 
Board from acting under the powers given 
by th» Aet. If the Board is prohibited 
from holding an enquiry I find it difficult 
to ses who else can be deputed to do 
it. The High Oourt cannot transfer the 
enquiry to anybody else as no other body 
has jurisdiction under the Act. 


I am, therefore, of opinion that even 
if the plaintiff's objections are well found- 
ed (which I do not think, they are) this 
is not & ease where an injunction should 
be grented. ; 


There is no other question of fact or 
law raised before me in these two suits. 


For the reasons already given by me 
in Pwndarasanadhy of Tiruvadamaradur 
v. Ser Sadasiva Aiyar (1), and 
for the reasons given in dealing with 
the additional point raised in these two 
suits, 1 am of opinion that the plaintifis 
suits must fail. I dismiss both the suits 
with costs, 


V. N. Y. Suits dismissed, 
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LAHORE HIGH COURT. 
Orrmrnat Revision Petition No, 1854 
or 1928. ) 
December 8, 1928. 
Present :—Mr. Justice Addison 
CHUHAR AND OTHERS —ÁCCUSED— 
PETITIONERS 


i - Versus 
EMPEHROR—Opposite Parry. 

Penal Code (Act XLV of 1860),ss. 268, 291—8lau- 
ghtering cattle in enelosed area—Public nuisance— 
Convietion under s. 291, when proper.. 

Slaughtering of cattle in an area surrounded by 
walls, in itself, is not necessarily a public nuisance as 
defined in s, 268, Penal Code. [p. 706, col. 2.) 
. Fora conviction under s. 291, Penal 
it must be proved that the accused had on some 
previous occasion committed a particular nuisance 


and had been personally enjoined not to repeat or . 


continue 'it- and had repeated or continued it. [p. 
706, col. 1.] | 


Oriminal revision from an order of the 
Sessions Judge, Jullundur, dated the 22nd 
September, 1938. 

Mr. Zafrulla Khan, forthe Petiticners. 


Mr. J. L. Kapur for the Government 
Advocate, for the Crown. 


was made against Ohuhar and others, 
butchers of village Dhogri, that they were 
slaughtering cattle outside the village and 
creating a nuisance by reason of the 
stench. Sardar Autar Bingh, Magistrate 
Ist Class, on lst November, 1926, directed 
notice under s. 133, Oriminal Procedure 
Oode, to issue and in the meantime he 
directed the persons complained against 
not to slaughter any cattle pending decision 
of the complaint. The notice which actual- 
ly issued to the persons complained against 
was that they were slaughtering cattle in 
thoroughfares, flelds and Abdul Majid’s 
house by, reason of which there was danger 
of an epidemic. The persons complained 
against lodged their-defence. The matter 
was tried with the aid of a Jury of five 
persons. The final order, dated 22nd 
January, 1927, under s. 140, Oriminal Pro- 
cedure Vode, was as follows: 

“It is accordingly ordered that my order, 
dated Ist November, 1926, be made final 
under s. 139, Oriminal Procedure Code, 
and the second party should be, stopped 
from slaughtering cattle. and that if they 
disobey the order proceedings\under s. 
188, Indian Penal Code, will be taken 
against them." 

it is not clear whether this Magistrate, 
First Olass, acted under cl.1, or cl. 2 of 
S. 133, Criminal Procedure Code. Clause 1 
would apply to the slaughter of cattle in 
thoroughfares aa creating a nuisance but 
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it would appear that cl. 2 would apply 
as regards the slaughter of cattle in the 
fields and Abdul Majid’s house. It is, 
however, not necessary for me to decide 


' in this case what the effect of this order 


under s. 14C, Criminal Procedure Code, is 
as the proceedings before me have not been 
had for dis»beying that order. Disobe- 
dience of that order can only bé punished 
under .s. I88, Indian Penal Code, 
whereas tne  petitioners before me 
háve been convicted under s. 291, Indian 
Penal Code. i 
The same complainant Abdul Majid on 
28th Februsry, 1927, put in a second 
complaint uzder s. 143, Oriminal Procedure 
Code. He sad in it that the Magistrate's 
order had beən violated in that the accused 
continued to slaughter cattle in thorough- | 
fares, fields etc. The prayer was that 
they might bs directed under s. 143, Crimi- 
nal. Procedure Code, to stop this nuisance. 
Another Magistrate, Mr. Pool, enquired — 
into it. He inspected the spot on 2nd 


. March, 1927, and he has made it clear that 
JUDGMENT.—In 1926 a complaint . 


no slaughtering was going on anywhere 
except in the house of Abdul Majid. On 
9th March, 1927, Mr, Pool passed an order 
to the effect that. Sardar Autar Singh had : 


‘entirely forbidden the slaughtering of 


animals inside the village and he directed | 
that this order should be obeyed. He 
did not direst inso many words that the 
persons complained against should not 
repeat or cortinue a public nuisance, and 
this should have been the order under s. 
143, Criminal Procedure Code, It may also 
be noted that Mr. Pool did not mention 
that he passed the order under s. 143, 
Oriminal Procedure Code. Nor has he found 
that at the zime in question the persons 
complained against were committing a 
public nuisance as defined in the Indian 
Penal Code or any special or local law. 
The same Abdul Majid instituted a 
complaint against 13 persons under s, 291, 
Indian Penal Code. He asked that action 
should be taken againtst them as twelve 
of them had obtained a lease of a small 
area of lanc from one Amir Khan in 
which they aad started slaughtering cattle 
from 28th Saptember, 1927, that is, the 
day before the complaint was put in, The 
complaint wes sent to the Police and a 
Head Constable on 2nd October, 1927, went 
to the spot and found that the placa 
newly leased had wallsround itand henoticed 
in it some signs of blood anda few boneg 
lying about. Thereaftere these 13 persons 
were sent upfor trial under s, 291, Indian 
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Penal Code. Three of them were discharged 
nine were convicted under s, 291, Indian 
Penal Code, and one of them, namely, 
Amir Khan, was convicted under s, 291 
‘read-with s.-109, Indian Penal Code. The 
Sessions Judge dismissed the appeal and 
two revision petitions on behalf of the 
convicted persons have been preferred to 
this Court. - à 
Amir Khan who has been convicted of 

abetment of the offence, must be acquit- 
ted. It was he who leased the new ihata 
for slaughtering to the others. It is not 
said that he himself has slaughtered any 
‘cattle, Admittédly he was not enjoined 
by any public servant not to repeat or 
continue any nuisance. For a conviction 
under s. 291, Indian Penal Code, it must 
be proved that the accused had on some 
previous occasion committed a particular 
nuisance and had been personally enjoined 
not to repeat or continue it and had 
repeated or continued it. This is clear 
from the section itself. Amir Khan was 
never 80 enjoined, nor can it be said that 
he had previously committed any particular 
ni p horor, po his revision 
and direct his acquittal, The fine, if pai 
villberefunded, I ee 
‘The learned Sessions Judge seems 
have decided the case on fhe order of 
Sardar Autar Singh which, he held, pro- 
hibited the slaughtering of cattle through- 
out the village. He also said that Mr. 
Pool made it quite clear that the order 
ef Sardar Autar Singh did not apply merely 
to thoroughfares, fields and Abdul Majid's 
house: but applied to the slaughter of 
kine throughout the, village and. Mr. Pool 
directed that the order as interpreted by 
him should be obeyed, Thatis the correct 
‘effect of Mr. Pool's order but as already 
pointed out by me, what Mr. Pool should 
have done under s. 143, Oriminal Procedure 
Code, was to find that a public nuisance was 
being committed and heshould havedirected 
that it should not be repeated or continued.” 
“Mr. Pool a mot find that a public nui. 
sance was being committed 

P ue is pras. pee nay M 

.The Sessions Judge has now 

that a publie nuisance was a 
ied. All he has foundis that Mr, Pool 
order and that of Sardar Autar Sin h 
were not obeyed. This is not -suficit 
for a conviction under s. 291, There must 
bea finding that there was a public 
nuisance and that the accused were enjoin- 
ed by a public gervant not te repeat or 
oontinue if and that they did 80, It ig 
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not sufficient tocome toa general finding 
that cettle were slaughtered in disobedience 
of the two orders referred to. 

I have gone through the evidence 
which is of an interested nature for the’ 
most part. The Head Constable who was 
examined as prosecution witness No. 3 said 
that he saw no slaughtering though he 
saw signs of slaughter but did not see. 
any bones or blood in any publie place 
or thoroughfares. The complaint itself 
also -shows that what was complained of © 
was slaughtering of cattle in the area leased 
from Amir Khan which is surrounded with 
walls. That in itself would not necessrily 
be a public nuisance as defined in s. 268, 
Indian Penal Code. ) : 

For ihe reasons given it is clear that 
no offence has been established against 
any of the petitioners under s. 291, Indian 
Penal Code. I desire again to repeat that 
Iam not here concerned with the effect 
of the order passed under s. 139, Criminal 
Procedure Code, as a prosecution for 
disobedience of that order would be under 


. 8.188, Indian Penal Code. That is not the 


case against the petitioners, I, therefore, ac- 
cept ths petition of the nine petitioners con- 
victed under s. 291, Indian Penal Code, 
and direct their acquittal also. 


A. Conviction set aside, 


LAHORE HIGH COURT. 

Crviz Revision Penton No. 262 or 1928. 

January 12, 1929. — : 
-Present:—Mr. Justice Bhide. 
TIRATH RAM—JvreuzNr-DEBTOR— 
PETITIONER 
; f versus 
DEOKI AND OTHERS— DEOBEE-HOLDERS— 
: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 115, 
152—Compromise of suit—Decree wider than compro- 
mise—Hxcess of  jurisdiction—Reviston—Interfer- 
ence, p 

Where the parties to a suit arrived at a compromise 
in accordance with which the plaintif wasto be 
granted a decrée against the assets of a deceased 
person in the hands of the defendant, but the Court 
made a further provision in the decree that the 
defendant would be personally liable if the amount 
was not realised from the assets: MU 

Held, that the Court had no jurisdiction to go 
behind the compromise and pass a decree contaming 
Such an additional direction, and the decree could 
be set right in revision under s. 115, Civil Procedure 
Code. 
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Oivil Revision from an 
the Senior Sub-Judge, 
the llth January, 1928. 

Mr. Anant Ram Khosla for Mr. I. C. 
Chopra, for the Petitioner. 

Mr. Sundar Das, for the Respondents. 

JUDGMENT.— in this case the parties 
. arrived at a compromise in accordance 
with which the plaintiff was to be granted 
a decree realizable from the assets of the 
deceased Babu Ram in the hands of the 
defendant Tirath Ram. The learned Sub- 
ordinate Judge, however, in passing the 
decree added the following words : . 

“basurat adam wasuli kul ya baqgaya 
zat wa jaidad Tirath Ram mudaalih se 
wasul kare,” 

In other words, he made Tirath Ram 
` personally liable for the sum dueto the 
plaintiff in case it was not realized from 
the assets of the deceased. This was wholly 
unwarranted inasmuch as there was no 
such provision in the compromise arrived 
at between the parties. The defendant, 
Tirath Ram, applied to the Subordinate 
Judge for correction of this error in the 
decree under s. 151, Oivil Procedure Code, 
but the application was rejected on 
the ground that he had no jurisdiction 
to do so. 

Tirath Ram has now presented an ap- 
plication for revision to this Court. It 
seems to me perfectly clear from the terms 
of the compromise which had been admitted 
by the parties before the Subordinate 
Judge that the decree was to be realized 
only from the assets ofthe deceased and that 
Tirath Ram was not to be personally liable. 
The Subordinate J udge could only pass 
a decree according to the terms of the 
compromise and had no jurisdiction to go 
beyond it. The learned Counsel for the 
appellant had relied chiefly on s. 152, Civil 
Procedure Code, and contended that the 
learned Subordinate Judge himself could 
have corrected the error as it was merely 
due to an accidental slip that the words 
“basurat adam wasuli......... kare” quoted 
above were added by the Subordinate 
Judge. I am inclined_to hold that this 
contention is sound, but even if there were 
any doubt on this point, it seems clear to 
me that the order of the Subordinate 
Judge was without jurisdiction and can, 
therefore, be revised under s. 115, Civil 
Procedure Code. The record of the case 
is before me and the learned Counsel for 
the respondent was unable to say how 
the ardet passed by the Subordinate J udge 


order of 
Hoshiarpur, dated 


in the terms stated above could be justified, 
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I, therefore, accept this application and 
delete the words referred to above from 


the decree. The parties will bear their 
own costs, j í 


A. Revision allowed. 


LAHORE HIGH COURT. 
OriMINAL APPEAL No. 201 or 1929. 
April 16, 1929. 
Present :—Mr. Justice Fforde and 
Mr. Justice Hilton. 
BISHAN SINGH-—OCoNvIoT—APPELLANT 
versus ` 
EMPEROR-—RnzsrPoNDzNT, 
Penal Code (Act XLV of 1860), s. 85—Drunkenness 
—Degree of drunkenness negativing criminal intent, 
Evidence of drunkenness falling short of 2 
Proved incapacity in the accused to .form the ‘intent 
necessary to constitute the crime and merely esta- 
blishing chat his mind was affected by drink 
so that he more ‘readily - gave ^ way to some 
violent passion does, not rebut the presumption that a 
man intends the natural consequences of his aet. [p. 
708, col. 2.) ^ 
R. v. Beard (1), followed. 
‘Appecl from an order of the Sessions 
Judge, Ferozepur, dated the 21st J anuary, 
1929. ' i 


‘Messrs. B. R. Puri and Gullu Ram, for the 
Appellaat. f 

Messrs. Des Raj Sawhnei , Public Prosecu- 
tor, for the Respondent. : 

EH JUDGMENT, : 

Fforde, J.—The appellant has been 
convictel under s, 302 of the Indian 
Penal Code of having murdered three per- 
sons, nzmely, Uttam Singh, Narain Singh, 
and Ranaaqi, and has been sentenced to 
death, - 

The admitted facts of the case are that 
on the evening of the 26th of October, 1928, 
a number of villagers including the appel-- 
lant, had'gathered together for the Purpose of 
discussing the manner of the distribution of 
canal vater which was to be given to 
persons who some days before had assist- 
ed in repairing a breach in 9 canal bank. 
The aprellant claimed a share in this dis- 
tributior but it was objected by the deceas- 
ed Uttam Singh that as the appellant 
had dozeno part of the work he was en- 
‘titled to no share inthe water. Hot dis- 
pute seems to have followed, mainly be. 
tween Uttam Singh and the appellant. 
From this point on the prose^ution story 
varies iz some particulars from the defence: 
case. According to nearly all the prosecu- 
tion witzeessea the appellant incensed at the 
opposition presented to his claim, went away, 
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returned with a gun and fired four shots 
at the assembled villagers who at that 
time were sitting grouped closely toge- 
ther. These four discharges of the gun 
resulted in the three persons being killed 
and seven others injured. : 

The defence is that the appellant ap- 
prehending violence from the threaiening 
actions ofa certain number of the villagers 
fired his gun once for the purpose of 
frightening them and that by mischance 

the shot lodged in the bodies of the 
^ vietims causing the three deaths and the 
others injuries. A further defence is that 
the appellant at the time that he fired was 
in such a mental state from excessive 
alcohol that he was not capable of farming 
any intent and that, therefore, the intent 
to. kill must be negatived. n id 

There can, in my judgment, be no doubt. 
at allthat the appellant did fire at least 
twice, One ofthe prosecution witnesses, 
whose evidence lias been relied upon by. 
Mr. Puri who appears for the appellant, 
‘although giving evidence to some extent 
in support of the appellant's version, has 
stated that two shots were fired. This 
witness alleges that he ran away after the 
first shot but later on heard another report. 
The rest of the prosecution witnesses are 
unanimous that four shots were fired. But 
whether the appellant fired two shots or 
four is not of very great importance. He 
is the only man in his village who is 
licensed to carry & gun and he is apparent- 
ly accustomed to the use ofa shot gun. 
The shots which he fired were discharged, 
according to the medical evidence, at a 
distance of from four or six yards and 
judging from the fact that of the shots 
which struck Narain Singh four penatrated 
the skull and entered the brain, and having 
regard to the fact that the shots ware No. 
9, it seems fairly obvious that the gun must 
have been fired from a fairly close range. 

The only evidence that the appellant 
has produced thathe was under the in- 
fluence of drink at the time, is supplied 
by Kikar Singh, defence witness No. 1, 
who has nearly made a bald statement 
that- the accused was very drunk at the 
time. The other defence witness, Zora 

Singh, has merely stated that when he got 
to the panchayat people were telling Uttam 

Singh not to quarrel with the accused as. 
he was drunk. Mr. Purihas very strong- 
ly urged that we should accept the evi- 
dence that the appellant was in advanced 
state of drunkenness and that the pre- 
sumption of intent to kill when he fired 
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the gun in the manner proved by the pro- 
secution witnesses is. rebutted. It has 
been held by the House of Lords in R. V. 
Beard (1) thatevidence of drunkenness 
falling shat of a proved incapacityin the 
accused to form the intent necessary to 
constitute she crime and merely establish- 
ing that his mind was affected by drink - 
so that he more readily gave way to some 
violent passion, does not rebut the pre- 
sumption that aman intends the natural 
consequences of his act. This observation 
of their Lordships has been followed in 


.more than one case in this Court and must 


be deemec to bea final statement of the 
law on this point. I am, however, satisfi- 
ed that th» appellant was notin such an 
advanced state of intoxication as not to be 
fully aware of whathe was doing and not 
to be perfectly cognizant of the probable 
consequences of his act, In my judgment 
when firing at the persons inquestion he 
must at least be deemed to have intended 
to cause such injuries as he knew were 
likely to result in death, and accordingly 
he must ke held guilty of murder within 
the terms of s. 302, Indian Penal Code. I 
may add shat even if hedid not intend 
to fire at any particular individual at the 
time but merely fired at the general mass of 
villagers, his act would still come within 
the category of murder as defined in cl. 
4 of s. 300 of the Indian Penal Code. In fir- 
ing the gun as he did he must have 
known that his act was so imminently 
dangerous thatit must in all probability 
cause death or such bodily injury as was 
likely to cause death. There can be no 
doubt tha; he committed that act without 
any excuss for incurring the risk of caus- 
ing death or such injury as was likely to 
cause deata. 

Mr. Puri has further contended that the 
cause atleast falls within Exception 2 
to 8.300 of the Indian Penal Code. His 
argument is that the appellant must be 
held upor the evidence to have acted in 
good faith in theexercise of the right of 
private defence and in so doing exceeded 
the powergiven to him by law and caused 
the death of the person against whom he 
was exercising such right of defence with- 
out premeditation and without any inten- 
tion of doing more harm than was neces- 
sary for the purpose-of self defence. As 
against the argument I can find no evidence 
fo indicate that the appellant was in any 


(1) (1920) A. O. 47% 89 D. J. K. B. 437; 122 L. T 


‘625; 14 Or. £pp. R. 159; 84 J, P, 129; 64 S.. J.. 340;. 


36 T, L, Re 379. 
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real apprehension of serious injury at the 
hands of the villagers on the occasion in 
question, or at least he could not be said 
to bein any apprehension of imminent 
danger tohis own life. In my opinion the 
circumstances which would give rise to 
the plea of self defence have not only not 
been established by the appellant but 
are negatived by all the circumstances of 
the case. 

Being in agreement with the conclusion 
arrived at by the learned Sessions Judge, 
which issupported by the unanimous view 
of the four assessors who assisted at the 
trial, I would dismiss this appeal and con- 
firm the sentence of death. 

Hilton, J.—I agree. 


R. L, Appeal dismissed. 


LAHORE HIGH COURT. 
GOnrMINAL Reviston No. 476 or 1928. 
December 12, 1928. 
Present:—Mr. Justice Fforde and 

' Mr. Justice Skemp. 
GOPAL SINGH—Peritionne . 
f versus , i 
- ~EHMPEROR—Opposits: PARTY. f 
- Civil Procedure Code (Act V of 1908), 0. XXXVIII, 


rr. 1, 8—Penal Code (Act XLV of 1860), s. 225-B— ' 


Escape from arrest—Arrest illegal—0O ffence— Arrest 
before judgment—Application by surety for gis- 
charge—Duty of Court to give time to find fresh 


security, 

A surety who had given 
O. XXXVIII, r. 1, Oivil Procedure Code, applied to 
the Court for his discharge. The Court discharged 
the surety and ordered arrest and detention ofthe 
judgment-debtor until he produced another surety. 
The judgment-debtor] was orally directed not to 
leave the Court but he left the Court. In 2 pro- 
secution of the judgment-debtor under s. 225-B, 
Penal Code: : 

Held, that the accused was not guilty of an offence 
under the said section inasmuch as an order to 
find fresh security was a necessary and proper pre- 
liminary to his arrest under O. XXXVIII,r. 3, Civil 
Procedure Oode, and the detention in the absence of 
such an order was illegal. 

Criminal revision against an order of the 
Additional Sessions Judge, Lyallpur, dated 
the 28th February 1928. - 

Mr. Mukand Lal Puri, forthe Petitioner. 

Mr. M.Saleem for the Government Advo- 
cate, for the Crown. 


JUDGMENT. 

Skemp J,—In -1922, Gurdip Singh 
gave security under O. XX XVIII, r. 1, Civil 
Procedure Gode, for the attendance of the 
defendant in the suit against Gopal Singh. 


security under 


In 1925 a decree was granted against Gopal. 
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Singh. In 1927 the surety, Gurdip Singh, 
applied .o the Court that heshould be dis- 
charged from his-surety bond in accordance 
with O, XXXVIII, r. 3, Civil Procedure 
Code. The Subordinate Judge issued a 
vernacw_ar notice to Gopal Singh which 
may betranslated as follows: 

'“In ths case noted above the surety has 
filed ar application for cancellation of 
security It is hereby ordered that you 
should present yourself in this Court on 
17ih Oc:ober, 1927, to give a reply. On the 
date fid the Subordinate Judge passed | 
tha follcwing order: “Gurdip Singh surety: 
is discharged from to-day. Gopal Singh 
will remain arrested unless he can produce 
another surety, Gopal Singh was orally 
directec not to leave the Court. He did so 
in defiance of this order. l'orthis he has 


been tried and convicted under 8.225 (b), . 


Indian 2enal Code, and the conviction was 
the Additional Sessions 
Judge.’ 

The 3ole question which it is necessary: 
for us t€ decide is whether Gopal Bingh's: 
escape was “from: any custody in which he 
(was) lawfully detained.” 


The lew dealing with the point is set forth 
in ©. X X XVIII, r. 3, Civil Procedure Code, 
Sub-r. is as follows: 


“On ihe appearance of the defendant in. 
purauareeof the summons or warrant, or on. 
his volantary surrender, the Court shall 
direct ire surety to be discharged from his 
obligation, and shall call upon the defend- 
&nt to ftnd fresh security." L 

The order of the learned Subordinate 
Judge, already quoted, is not in accordance 
with th-s sub-rule inasmuch as it does not 
direct the defendant to find fresh security 
—a necessary and proper preliminary to 
his arrest and detention. Therefore the 
detention of the petitioner was not in 
accordaace with law and the conviction can- 
nut be naintained. I would accept this revi- 
sion- end set aside the conviction and 
sentenca, - ! 

Fforde, J.—I agree, The learned Sub- 
ordinate Judge obviously did not direct 
his mind to the provisions of r. 3, O. 
XXXVLI, Civil Procedure Code, when 
making his order. Statutory rules which 
involve penal consequences for infringe- 
m»nt must be strictly interpreted. The 
rule in question has not been correctly 
applied and the order made under it is, 
tharefor, bad and it follows that the convic- 
tion myst be quashed. 

A. ^. Conviction set aside, 
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LAHORE HIGH COURT, 
URIMINAL Reviston Oase No. 890 oF 1928, 
September 21, 1928. 

Present :—Mr. Justice Fforde. 
ABDUL MAJID-——CoMPLAINANT—- 

| PETITIONER 


F i versus 
MEHR CHAND AND 0OTARRS— ACOUSED | 

: — RESPONDENTS. 

Civil Procedure Code (Act V of 1898), ss. 256, 257 
—OCriminal trial—Complainant failing to produce 
witness for further cross-ezamination—Order saddling 
complainant with costs, legality of. 

A complainant cannot be ordered to pay costs to 
the accused after charge has been framed for failing 
to’ produce prosecution witnesses for re-cross-exami- 
nation. ' . 

Oase reported by the Sessions Judge, 
. Sialkot, with his No. 185-J of 21st April, 
' 1928, . 


" REPORT.—The complaint in this case 
was under 5. 500 of the Indian Penal Code. 
The complainant produced 34 prosecution 
witnesses and closed his evidence on 17th 
August, 1927. The accused were examined 


on 28th August, 1927, Oharge-sheets were 


framed on ist September, 1927. On 2nd 
September, 1927, the accused stated 
before the Magistrate that they had to 
. further cross-examine all the prosecu- 
tion witnesses. The case wasadjourned to 
19th September, 1927, and the prosecution 
witnesses were ordered to be recalled. 
On 19th September, 1927, though the 
~parties were present the case was not taken 


up by the Magistrate because it was too 


late to take it up that day. On 20th 
September, 1927, eight prosecution witnes- 
ses were further cross-examined and the 
remaining prosecution witnesses were again 
summoned for 9th October, 1927, because 
they were not present. On 9th October, 1927, 
only one prosecution witness was present 
who was further cross-examined. The case 
was adjourned for further cross-examina- 
tion of the remaining witnesses to 12th 
October, 1927, but the Magistrate recorded 
in his order that there was no reason why 
the complainant had not. brought with 
_him more witnesses, that there were five 
accused who were being subjected to 
useless éxpense and trouble and, that, 
therefore, the complainant should pay Rs. 10 
as costs to the accused subject to the pay- 
ment of which his evidence would be taken 
at Baddomali. On 12th October, 1927, when 
the case came up before the Magistrate at 
Baddomali where he was in camp, the 
parties with their Counsel were present 
and the costs ordered by the Magistrate 
were paid by theecomplainant "to the 
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aceused ard the Magistrate ordered that 
the case be proceeded with. The prosecu- 
tion witnesses who were in attendance on 
that day were further cross-examined and 
the case was adjourned to 20th October, 
1927, for farther cross-examination of the 
remaining prosecution witnesses who had 
not attended. On 20th October 1927, the 
complainart produced two more prosecu- 
tion witnesses with him. They were 
further cross-examined. The case was again 
adjourned to 4th November, 1927, and the 
Magistrate ordered that if complainant 
would pay Rs. 10 again for costs to the 
accused the case would be heard on the 
adjourned date. On 14th October, 1927, the 
complainart put ina list of his witnesses 
who were t5 be re-called. But the Alhmad 
of the Magistrate refused to take this list 
on the groind that by order of the Magis- 
trate the complainant was bound to bring 
his witnesees with him for 20th October 
1927, The complainant did not pay the 
costs to the accused the second time and 
filed a revis:on application against the order, 
dated 20th October, 1927, of the Magistrate 
by which ae was directed to pay costs to 
the accused. In this Court notice was given . 
tothe accuced but no one appeared on 
their behali. y 

. It appears that the complainant paid pro- 
cess-fee and the expenses of his witnesses 
that wére t» be further cross-examined. But 
it was the Jourt official who refused to re- 
call them. Moreover, the order of the 
Magistrate directing the complainant to 
pay costs to the accused after charges had 
been framed was not warranted. by law. 
In warrant cases prosecution witnesses are 
re-called for further cross-examination un- 
der s. 256 of the Oriminal Procedure Code. 
This section does not lay down who is to 
pay for. re-calling these witnesses, In 
Amin Chand v. King Emperor (1) it was 
held that presumably the prosecution wit- 
nesses wers to be recalled at the public 
expense fo> cross-examination after charge 
had been framed, when a case was not 
heard on consecutive days and the pro- 
secution witnesses had been allowed to 
leave before the charge was framed, if the 
accused so demanded after the charge was 
framed. The facts in Faiz Muhammad 
v. Nabu (2) were that the accused after the 
charges were framed requested to re-call 
the prosecution witnesses for further cross- 


` (1) 12 P. R. 1807 Or.; 32 P. W. R. 1907 Or; 6 Cr. 
L. J. 339; 45 P. L. R. 1908. < 


(2) 106 Ind. Oas. 436; A. I. R. 1928 Lah. 175; 29 Or, 
L. J. 20; 9 A, I, Cr. R. 295. 
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examination. The complainant stated that 
the witnesses were won over by the accused 
and thus he was unable to produce them 
in Court. But he was willing to pay the 
process-fee for their production. There- 
upon the Magistrate ordered him to pay 
the process fee and costs of witnesses and 
also a certain sum of money to ba paid to 
the accused as costs. It was held that the 
order directing the complainant to pay the 
costs to the accused was quite unjustifiable, 
that it was doubtful whether it was the 
duty of the complainant to pay the expenses 
of his witnesses over again for farther 
cross.examination and that the language 
of s. 257 of the Oriminal Procedure Code 
seemed to imply that it was the accused 
who applied for re-calling the prosecution 
witnesses for cross-examination and it was 
he who should pay the expenses and not 
the complainant. Both the orders of the 
Magistrate dated 9th October, 1927,and 20th 
October, 1927, by which each time he order- 
ed the complainant to pay Rs, 10 to the 
accused for costs were wrong. The record 
of the case is submitted under s. 438 of 
the Criminal Procedure Code to the High 
Oourt with the recommendation that both 
the orders awarding costs to the accused 
referred to should be quashed. 

ORDER.-I am in entire agreement 
with the view of the learned Sessions 
Judgethatthe orders of the 9th October, 
1927, and the 20th October, 1927, have been 
made without jurisdiction so far as these 
orders direct the complainant to pay costs 
to the accused. 

Both orders must, therefore, be quashed 
and the costs, if paid, .refunded. . 

R. L. Order accordingly. 


LAHORE HIGH COURT. 
OrIMINat Revision PETITIONn No. 1908 
oF 1928. 

January 31, 1929. 
Present:—Mr. Justice Bhide. 

HARI RAM—ACCUSED—PETITIONER 
versus 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 210 —Fraudulent 
intention, necessity of proving—Criminal Procedure 
Code (Act V of 1898), ss, 489, 476—Sanction for pro- 
secution when to be granted—Civil Court sanctioning 
prosecution— Revision, competency of —Discretion, 
failure to exercise—Revision. 

An order of a Oivil Court sanctioning the pro- 
gecution of a decree-holder under s, 210, Penal Code, 
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is open. to re-ision under s. 439, Criminal Procedure 


‘Code. [p,711 col. 2.] 


Har Prasad Das v. Emperor (1), In the matter of. 
the petztion c; Bhup Kunwar (2) In re Chennana- 
goud (X), Raku Singh v. Emperor (4) and Nawab Ali 
v, Madauri Sxran (5), dissented from. s ` 

Bishen Sia3h v. Amritsaria (6), Inre Balganga- 
dhar Tilak (^ and Shankar Rao v. Shaik Daud (8) P 
followed. y 

In sanctioning a prosecution under s. 476, Oriminal 
Procedare Oe, the Court has not only to consider 
whether ther= is a prima facie case but also whe- 
ther it is exoedient in the interests of justice to 
sanction prosesution. [p. 713, col. 1.] 

‘Failtre to =ercise judicial discretion properly is 
a good zroun for interference in revision. [ ibid:] 

Inthe mar of the petition of Alamdar Husain . 
(9) and In c Parshotamdas M. Shah (10), referred 
to 


For sustairing a charge under s. 210, Penal Code, ' 
it is necessar? to establish that the person charged 
acted fmudulaatly. [p. 719, col. 2.] 

Petition fr revision of an order of the 
Senior Subordinate Judge, Gujrat, dated 
the 5th October, 1928, reversing that of the 
Suborlinate Judge, Fourth Class, Gujrat, 
dated the 2_st March, 1928. < 


Mr. M. L. Puri, for the Petitioner. 

Mr. Ram Lal, Assistant Legal Remembr- 
ancer, for 326 Orown. " 

Mr. Mukammad Munir, for the Com- 
plaingnt. 


JUDGIENT.—This is an application 
for revisio- of the order of the Senior Sub- 
ordintte Judge, Gujrat, sanctioning the 
prosecution of theapplicant; Hari Ram, 
under s. 21L, Indian Penal Code. 


A p-elinmmary objection was raised that 
no application for revision lies under s. 438, 
Oriminal Exocedure Code, as the sanction 
was granted by a Civil Court. In support 
of ths coniention the following authorities 
were cited:—Har Prasad Das v. Emperor 
(1), In the matter of the petition of Bhup 
Kunuar 12), In re Chennanagoud (3), 
Raktu Sings v. Emperor (4) and Nawab Ali 
v. Madhuri Saran (5). There is, however, 
a Full Ben= ruling of the Punjab Chief 
Oourt whica takes the contrary view, vide 
Bishaz Singh v. Amritsaria (6). The view 
of the Pur;ab Chief Court seems to be in 
aecora with that of the Bombay High Court 
and the Court of the Judicial Commissioner, 


(1) 19 Tad. Cas. 197; 40 0.477; 17 0. Lu 1. 845; 14 


` Or. L.J 197; U C.W, N 


(2) 26 A. 248 A. W. N. (1904) 15; 1 Cr. La J. 73. 

(3) 26 M. 133 

(4) 6L Ind. Cas. 013; 6 P. L. J. 178; (1921) Pat. 240; 
22 Or. L J. 40 2 P. L. T. 609. 

(9) 99 Ind. “as. 48; 3 O. W. N.905; A. IR, 1997 
Oudh 14; 28 Cz. L. J. 16. 

(6) 5 2. R 4108 Or.; 7 Cr, L.a. 281; 7 P, W. R. 1908 
Or.; 103 P. L, E. 1908. ' 
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Nagpur, Vide Im ve Balgangadhar Tilak 
(7) and Shankar Rao v. Shaik Daud (8). 
There is no ruling of the Lahore High 
Gourt bearing on the point raised but it 
was’ conceded that the, practice of this 
High Court has been the same as that of 
the Chief Court. . It was urged that since 
Bishan Singh v. Amritsaria (6) was.decided 
some of the authorities referred to therein 
have been overruled; but it seems to me, 
that.the main arguments. for and against 
the preliminary objection now raised have 
all - been considered inthe Full Bench of. 
the Chief Court. It is true that the Cri- 
- minal Proceduré Code has. since been 
amended, butit does not appear io me that 
the amendment of the Code furnishes any 
good ground for a. fresh reference to a Full 
Bench. The only alteration in the Code to 
which my attention has been drawn is the 
fact that 8.195 has been omitted from the 
sections enumerated in s. 439, Oriminal 
Procedure Code, but this omission. was 
evidently due to the fact that sanction 
under s: 195 has new been abolished and 
it is left to the Court to initiate proceed- 
‘ings. Following the Full Bench ruling of 
the Punjab Chief Court referred to above 
I overrule the preliminary objection. 

‘The facts of the case are briefly these. 
Hari Ram had obtained. a dacree: for 
Rs. 578-12-0 and Rs. 83-4-0 as costs on the 
31st October, 1913, against cne Umar 
Baklish. Several times execution was 
taken out. Eventually in the year 1917 a 
sum of Rs. 276-12-0 was recovered in two 
instalments. Fresh applications for execu- 
tion were made in the year 1921 but proved 
infructuous. On the 29th of October, 1925, 
Hari Ram put in another application for 
execution of his decree claiming the full 
decretal amount, 2. e.,-Rs, 578-12-0 -with 
costs, Thesum of Rs. 276-12-0 which he 
had realized in part satisfaction of the 
. deeree was not shown in the eppropriate 
column, Eventually a house was sold in 
satisfaction of the decree and. the .full 
amount was thus realized by the applicant, 
The judgment-debtors subsequently dis- 
‘covered that the applicant had recovered 
more than what was really due on the 
hasis of the decree and applied to the exe- 
` guting Court for sanctioning -prosecution 
of the applicant under s. 210, Indian Penal 
Code. The executing Court thought that 
there had been a bona fide mistake on the 
-part of the applicant and refused to sanction 
the prosecution. On appeal, however, the 
| (7) 26 B.785; à Bom. L. R. 618. ^ ° — 

(8 8.0r. L, J, 359472 N. L, R. 140. e — 
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learned Senior Subordinate Judge has 
sanctioned the prosecution as stated 
above. 
It is urged on behalf of the applicant 
that tha view taken by the executing Court - 
was correct and that this was not a fit case 
for sanction of prosecution of the applicant 
under s. 210, Indian Penal Code. It was 
alleged that there was a bona fide mistake 
on the part of the applicant and the mistake 
was not unnatural in view of the fact that 
eight years had elapsed since the sum of” 
Rs. 27€.19-0 had been realized. It was 
further ‘argued that the judgment-debtor 
raised 20 objection for nearly two years. 
After considering all the facts of the cese, 
I have come to the conclusion that this was 
not a fit case for sanctioning prosecution of 
the applicant under s. 210, Indian Penal . 
Code. For sustaining a charge under s. 210, 
Indian Penal Code, it is necessary to 


‘establich that the person charged acted . 


‘fraudulently.’ In.the present instance 
there is no doubt that the applicant omitted 
to stats the amount realized in his applica- 
tion for execution, but it seems very doubt- 
ful, ifhe acted fraudulently. The decree 
was passed as long ago as 1913, and execu- ` 
tion was taken from time to time, 
sum of Rs. 276-12-0 had been realized about 
eight years before the application now under 
consideration. It is true that there were two 
or threa intervening applications, in which 
also the amount realized had not been cor- 
rectly shown, but no objection had been: 
taken by the judgment-debtors on those 
occasions. In the present instance the 
judgment-debtors did not raise any-objec- 
tion as to the excess claimed by the decree- 
holder for nearly two years, although they 
yaised various other objections in the 
meantime. The judgment-debtors are illite- 
rate men, but they are assisted by Counsel 
and were opposing the execution on various 
grouncs. 

It seems to me ecarcely likely that the 
decree-holder would have attempted to 
commit fraud in a matter, where the fraud 
would have been at once exposed by the 
record of the case. It is remarkable that 
the Court official who checked the applica- 
tions slso failed to detect any mistake. 
When the judgment-debtors raised the pre- . 
sent objection, the decree-holder still per- 
‘sisted in saying that there had been no 
realizations and asked the Court to verify 
the fect by a reference to the record of the 
case. This suggests that the decrec-holder 
was probably under abona fideimpression , 
that nothing had been realized in respect 
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of this decree. The decree-holder had 
apparently one other decree at any rate 
against the judgment-debtors and it 18 pos- 
sible that there was some mistake. 

In view of the above’ facts, it seems 
scarcely just that the decres-holder should 
be dragged into a Criminal Court after such 
along time to explain the circumstances, 
under which he omitted to show the amount 
. realized in his application for execution of 

the year 1925. The chances of 
success of the prosecution are doubtful. 
Moreover, in “sanctioning a prosecution 
` under s. 476, Criminal Procedure Code, the 
Court has not only to consider whether 
there is à prima facie case, but also whether 
it is expedient in the interests of justice to 
sanction prosecution. Thelearned Senior 
Subordinate Judge has remarked that it is 
in the public interest that the rapacity of / 
decree-holders should be curbed. But this 
case seems to me to be remarkable not for 
the rapscity of a decree-holder, but for the 
difficulties which he has to facein realizing 
his decree from elusive judgment-debtors. 
More than fifteen years have now elapsed 
' gince he obtained his decree. Oa the last 
occasion he purchased a house ofthe judg- 
. ment-debtors in execution of the decree, 
but objections have been raised by a 
. Stranger who claims it as his own. In my 
opinion, the learned Senior Subordinate 
Judge has not, exercised proper judicial 
discretion in sanctioning prosecution in 
this case, and failure to exercise such dis- 
' cretion has been held to be a good ground 
for interference in revision. Vide In the 
matter of the petition of Alamdar Husain 

(9) and In re Parshotamdas M. Shah (10). 

'  T accept the application for revision and 
set.aside the order of the learned Senior 
Subordinate Judge sanctioning his prosecu- 
tion under s. 210, Indian Penal Code. 


R. Le Application accepted. 
n 23 A. 249; A. W. N. (1901) 50. 

10) 72 Ind. Cas, 359; A. I. R. 1923 Bom. 201; 25 
Bom. L..R. 282; 26 Or. L. J. 359. : 





LAHORE HIGH COURT. 
Orvin Revision Petition No. 378 or 1928. 
January 21, 1923. i 
Present:—Mr. Justice Dalip Singh. 
ABDUL RAHMAN-—PLAINTIFF— 
PETITIONER 
" versus 
RAHIM BAKHSH —DEFENDANT— 
j RESPONDENT. 
‘Minor —Failure to perform contract to sell property 


'ABDUL/RABMAN V. RAHIM BAKHSH. 
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—Refund of earnest money and money spent on pur 
chasing stamp——Stamp Act (II of 1899), ss. 49, 50— 
Refund, persons entitled to claim. 

- Under ss. 19 and 50 of the Stamp Act a person 
other than the purchaser may apply for refund of 
stamp. š ey 

"Where a minor fails to perform a contract to sell 
certain property he is liable to refund the earnest 
money received by him. but not the money spent 
for purchase of stamp as the minor does not derive 
any benefit Ly the purchase of such-stamp. ‘ 


Petition for revision of the decree of the 
Judge, Small Oauss Court, Lahore, dated 
the 14th Fabruary, 1928, 


Mr. A. A. Kapur, for the Petitioner. 
Mr. Obeauliah, for the Respondent. 


JUDGMENT.—These two cross-revi- 
sione can be disposed of in one judgment. 
The plainiiff entered into a. contract with 
the defendant for the purchase of certain 
land and gave him Rs, i00 earnest money 
and Iis. 90 for the purchase of a stamp. 
Subesquertly the defendant refused 
to perform the contract. The plaintiff 
brought a suit for specific performance 
which failed on the ground that the plaintiff 
wasg minor and, therefore, there was’ no 
mutuality between the parties and, therefore 
a suis for specific performance did not lie. It 
was also held that a previous agreement 
that she dsfendant had made to sell the 
property to a third party, was,. contrary to 
the ellegazions ‘of the plaintiff, really ante- 
cedeat in iime and, therefore, also the suit 
for specific performance failed. The plaint- . 
iff now sues to recover Rs, 100 advanced as 
earnest money and Rs. 90 given tothe de- 
fendant fo- purposes of stamp. The allega- 
tion on this point is that the defendant was 
given this money for stamp and that a stamp 


' was purchased through one Gian Singh by 


the defendant and the deed of sale was 


‘actually written out on the stamp paper but 


was aot executed orsigned either by the 
defendantor by the plaintiff. The stamp 
paper remained with Gian Singh. The 


: learred Judge of the Oourt of Small Causes 


decrsed tke plaintiff's suit to the extent of 
Rs. 100 with interest at 6 per cent, that is, 
he gave him a decree for Rs.112 with pro- 
portionate costs. 7 

Tke plaintiff has come in revision urging 
that he isentitled also to a further'decree for 
Rs. 90 and the defendant has conie in revi- 
sion urgirg that the plaintiff is not entitled 
even to Rs. 100 with interest granted by the 
trial Oourt. qt. ra 

The case for the defendant can be dispos- 


-ed o£ at once, The learned Counsel for the 
defendant has admitted that Parangodan | 
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Nair v. Perumtoduka Illot Chata (1) is 
against him. He relies, however, on the 
commentary of Oollet at page 257 on 
g. 29 of the Specific Relief Act and on 
Raghu Nath Sahay v. Chandra Protap 
Singh (2). Raghu Nath Sahay v. Chandra 
Protap Singh (2)! is against the defendant 
for that ruling approves of Parangodan 
Nair v.-Perumtoduka Ilot Chata (1). I, 
. therefore, hold that the defendant's peti- 
' tion fails and it is dismissed with costs. 
Asregards the petition of the plaintiff 
his learned Counsel contends that as the 
defendant had purchased the stamp he 
alone could apply for a refund and he 
refers to es. 49 and 50 of the Stamp Act. 
Ido not see that these sections support his 
contentions on this pointatall. 1t is not 
stated in those sections that only a purchas- 
er of the stamp can apply, for a refund 
and if it had been intended that only a 
purchaser of a stamp could apply for a 
refund nothing was easier than to say so 
in the sections. On the contrary the fact 
that it is provided that evidence may be 
led so far as may be necessary shows to my 
mind that the Legislature did contemplate 
a person other than the purchaser noted 
applying for a refund. No authority has 
been cited by Mie learned Counsel for the 
itioner on the point. 
Peet the amel Counsel contends that 
the defendant has put the plaintiff to loss 
because he failed to fulfil the contract for 
which stamp was purch ased and that, there- 
fore, the defendant is liable to retund the 
money to the plaintif, In support of this 
proposition he has relied on the recent 
Full Bench case of this Oourt [Khan 
Gul v. Lakha Singh (3)] qua. restitution 
by a minor. l 
the principle that the minor must restore 
any benefit that he has derived by the con- 
tract with the opposite party. As pointed 
out by the learned J udge in this case the 
defendant derived no benefit from Rs. 90 
for the stamp was d 
recori cf the suit in the specific performance 
case. lam, therefore, not convinced that 
the decision of the learned J ud ge of Smali 
Cause Court is incorrect on this point. J, 
therefore, dismiss this petition also but in 
the circumstances Imake no order as to 


s of his revision. LL A 
i L. . ` Petition dismissed. 

7 M. 380. 
"€ jo i5 Ind Oas. 268; 17 O. W. N. 100. 

3) 111 Ind, Oas. 175; A. I. R. 1928 Lah. 609; 10 Lah. 
LJ 413; 9 Lah. 701; 30 P, L, R. 60 (F. BJ. 

7. 
e. 


GURDITTÀ SHAH V, MUHAMMAD KBAN, 


But that case proceeds on. 


as purchased and is on the . 
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LAHORE HIGH COURT. 
LETTERS Patent APPEAL No. 154 or 1927, 
April 18,.1929. : 
Present:—Bir Shadi Lal, Kr., Ohief 
Justice, and Justice Sir Alan 
Broadway, Kr. 
GUEDITTA SHAH-—DzocsEz- HoLpER 
— APPELLANT ~ 
versus 
MUHAMMAD KHAN AND ANOTHER 
JUDIMENT-DEBTORS— RESPONDENTS. 
‘Review—Party absenting deliberately, application 
for review by—Notice to opposite party, necessity of 
—Restoration of suit. ` 


A Cour: should not pass an order in review to 
the prejudice ofa party without giving him notice 
and affording him an.opportunity to show cause 
against such order being passed. : 

No litigant has any right to delay or obstruct 
the proceedings’ of the Court by absenting himself 


‘deliberately and then asking for re-consideration of 


the order >assed in his absence. 


Letter3 Patent Appeal from an order of 
Mr. Jus-iee Jai Lal, passed in Oivil Appeal 
No: 237 of 1927,0n the 22nd June, 1927, 
reversing that of the Senior Subordinate 
Judge, Attock at Oampbellpur, dated the 
27th Ocsober, 1926. 

i Mr. Mehr Chand Mahajan, for the Appel- 
ant. 
Mr. Kishan Dayal, for the Respondents. 

. JUDGMENT. —Thbis appeal arises out 
of proceedings in execution of a decree 
which’ was granted on the 26th April, 1922. 
The land of the judgment-debtor could 
not be oldin execution of the decree, 
and the Oollector consequently made a 
proposal on the 28th August, 1926, that 
one-half of the holding at Ratwal belong- 
ing to the judgment-debtor should be 
farmed out to the decree-holders in full. 
satisfaction of their decree. It appears 
that .a warrant for the arrest of the 
judgment-debtor had also been issued by 
the Oourt executing the decree, and on 
the 4th October, 1926, the matter came 
up before the Subordinate, Judge. On 
that daze the Counsel for both the - 
parties were present, and in their presence 
the Court ordered that the question of 
the arrest of the judgment-debtor should 
come up on the llth October, along with 
the orig-nal execution proceedings: There 
can be mo doubtthat the Court intended, 
and the Counsel: for both the parties 
understood, that the question of the lease 
of the land, of the judgment-debtor as 
well as that relating to his arrest would 
be decided.on the 11th October, but on 
that date both the judgment-debtor and 
his Counsel absented themselves from the 


. order, passed on the 25th October, 


` 
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Oourt. The learned Judge, thereupon, 
postponed the case to the 25th October, 
when he passed an-order directing that 
the land should be leased tothe decree- 
holders for 19 years in full satisfaction 
of their decree. : 

The decree-holders were not satisfied 
with this order, and they accordingly 
represented to the Court that the period, 
for which the lease had been made, was 
inadequate. Thereupon, the Subordinate 
Judge Mir Ghulam  Yazadani, passed a 
fresh order on the 27th October, 1926, 
increasing the period of lease from 19 
years to 20 years. This order, which 
amounted to a review of the previous 
was 
made without issuing a notice to the 
judgment-debtor, and we consider that 
the learned Judge was not justified in 
passing an order to the detriment of the 
judgment-debtor without giving him an 
opportunity to show cause against it. The 
order made on the 27th October must, 
therefore, be cet aside. : 

No valid objection can, however, be 
taken to. the order made on the 25th 
October. As pointed out above, Counsel 
for boththe parties had been informed 
on the 4th October that the caserelating 
to the decree would be heard on the 
llth October, 1926, and if the judgment- 
debtor abstained from appearing on that 
date or onthe subsequent date, he had 
only himself to blame forit. No litigant 
has any right to delay or obstruct the 
proceedings of the Court by absenting 
himself deliberately and then asking for 
re-consideration of the order passed in his 
absence, - 

: While discharging the order of the 
27th October, we are of opinion that the 
order of the 25th October should be con- 
firmed. We accordingly accept the appeal 
pro tanto and direct the parties to bear 
their own costs in this Court. 

"RL Appeal allowed in part. 


GOVIND LAL 9, PUNJAB NATIONAL BANK, LTD, 
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LAHCRE HIGH COURT. 

LETTERS PATENT APPEAL No, 71 oF 1928, | 

April 18, 1929, 
Present :—Sir Shadi Lal, Kr., Chief Justice 
and Justice Sir Alan Broadway, Kr. 

GOVIND LAL—AvcrroN-PUROHA8BR— 

APPELLANT 
versus 
PUNJAB NATIONAL BANK, LiuITED, 
BHERA BRANOH AND OTAERS — 
- - RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI 
v. 98—Salz in ececution set aside—Court's discretion 
to award intere-t on purchase-money to auction-pur- 
cnaser. " 

When an exesution sale has been set aside it; is 
within the discretion of the Court to award interest 
to the auzbion-rurchaser on his purchase money for 
the perioc durirg which he was deprived of the use 
thereof but the discretion must proceed upon sound 
judicial principles, : 

Letters Patent Appeal from an orderof Mr. 
Justice Harrison,passed in Civil Miscellane- 
ous Appeal: No. 1419 of 1927, on 3rd January, 
1928, reported as 111 Ind. Cas. 506, modi. 
fying that of the Subordinate Judge, First 
Olass, Sargcdha, District Shahpur, dated 
the 11th April, 1927. 

Mr. M. L. Batra, for the Appellant, 

Mr. Ear Gepal, for the Punjab National 
Bank. : 

Mr. Xisher Dyal, for the Judgmeht-. 


‘Debtor, Respondent 


JUDGMENT.--On the 27th December 
1926, the appellant, Govind Lal, purchased 
certain immoveable property for Rs. 15,050 
at an auction held in execution of a decree 
obtained by the Punjab National Bank 
against Bakhshi Sain Das Sethi, and paid 
one-feurth of the price on the 28th Decem- 
ber, 1£26, end the balance on the llth 
January, 1927. On the 28rd April, 1927, the 


decree-nolde-s realised the sale price in 


part satisfaciton of their decree. The 
sale was, ho'vever, set aside subsequently 
on account of material irregularity in 
publishing the sale, with the result that 
the decree-holders refunded, on the 3lst 
January, 1923, to the auction-purchaser the 
money zealissd by them. 

The question, which requires determi- 
nation in this appeal, is whether the 


. quondam austion-purehaser is entitled te 


recover interest on the purchase-money for 


'the period curing which he was deprived 


of the use thereof. The learned Judge, 
from whose judgment this appeal under 


. cl. 10 has been preferred, stated the-claim 


of the auction-purchaser in the following 
trems :— 

“Counsel Hr the auction-purchasers have 
represented that their clients have lost the 
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interest on their money for a considerable 
time and they ask to have restitution made 
by the decree-holder." ip ee 

The learned . Judge did not, however, 
record any finding on this point, and Mr. 
M. L. Batra for one of the auction-pur- 
chasers contends that O. XXT, r. 93, Civil 
Procedure Oode, empowers the Court to 
make an order for repayment of the pur- 
chase-money “with or without interest" 
against any person to whom it has been 
paid. 

There can be no doubt that it is within 
the discretion of the Court to award in- 
terest to the auction-purchaser but the 
discretion must proceed upon sound judicial 
principles. Now, what are the facts in"the 
present case? The decree-holders un- 
doubtedly kept the money of the auction- 
purchaser for nearly nine months, and 
there is no valid reason why they should 
not pay interest for that period. It is to 
be observed that they are entiiled to re- 
cover interest on the decretal amount from 
the judgment-debtor, and they do not 
suffer any loss if they are required to re- 
fund to the purchaser, not only the pur- 
chase-money, but also interest thereon ata 
reasonable rate. : 

We accordingly accept the appeal and 
direct the decree-holders to pay to the 
appellant interest on Rs. 15,050 for nine 
months at 6 per cent. per annum, namely, 
Rs. 677-4-0. The decree-holdere must pay 

: to the appellant costs on that sum in this 
Court. | 


R. L, Appeal allowed, 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 2134 or 1928. 

s Mareh 21, 1929. 
Present:—Mr, Justice Jai Lal. 
Firm BHAMBA RAM-GIRDHARI LAL 
THrouaH GIRDHARI LAL—Derenpant— 
APPELLANT 
Versus 
RAM PYARA MAL-— PLAINTIFE, KHUDA 
* BAKHSH AND ANOTHER—DEFENDANTS— 

RESPONDENTS. S 


Estoppel—Attestation of document —Person attesting, 


estoppel of--Transfer of Property Act (IV of 1882),s. 
58— Fraudulent transfer—Transfer to satisfy creditors 
—Subsequent creditor's right to challenge transfer on 
ground of fraud. 

Where & person attesting a document asserts the 
facts that are stated in the document which he is 
attesting, he is fixed with the knowledge of the 
contents of the document and is estopped from 


FIRM BHAMBA RAM-GIRDHARI LAL V. RAM PYARA MAL, 


-Judg3, 
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asserting that he has no knowledge of the contents 
ofthe document or that he is not bound by the 
recitals in the document. - 

Thoagh it is not necessary for a person who 
asseris that a transfer is fraudulent to prove that 
he wa3 a creditor on the date when the document 
was executed or the transfer was made, yet where 
there were no creditors except those who were 
satisfied out of the funds raised by the transfer, a 
subsecuent creditor cannot challenge such transfer 
as being fraudulent, as there could be no intention 
to defeat a creditor who did not exist. 


Second appeal from a decree of the 
District Judge, Multan, dated the 7th May, 
1928, affirming that of tthe Subordinate 
Fourth Olass, Multan, dated the 
14th February, 1927. 

Messrs. Jagan Nath and Hem Raj for the 
Appellant. P. 
Mr. Mehr Chand Mahajan, for the Respon- 

dent& 


JUDGMENT.—In my opinion the 
learned Distriet Judge has come to a right 
conclasion and there is no force in this 
seconi appeal which is hereby dismissed 
with costs. 

The suit was by the respondent fora 
decla-ation that he was the mortgagee of 
the rroperty attached in execution of a 
decres, the judgment-debtor being 
defendant No. 2 and the mortgagor being 
defendant No; 3. The defendants Nos. 2 
and 3are brothers and it was alleged by the 
plainziff that defendant No. 2, who original- 
ly ovneda two-fifths share in the house, 
sold it to defendant No. 3 who in his turn 
mortgaged the four-fifths share in the 
house to the plaintiff. No sale-deed by 
defendant No. 2 in favour of defendant 
No. 3 was produced, but it was alleged that 
the sale was effected orally. Reliance was 
placed on two mortgage-deeds executed 
by defendant No. 3 in favour of the plaint- 
iff which were attested by defendant No. 2. 
It waa contended by the decree-holder that 
the mere attestation of the deeds by defend- 
ant No.2 was not sufficient to prove that 
defendant No. 2 had knowledge of the 
contents of the mortgage-deed. This view 
was sought to be supported by some . 
authorities in which it has been held that 


. the mere attestation of a deed by a party 


does not estop him from asserting that he 
had rot the knowledge of the contents of 
the decument or that he was not bound by 
the recitals in the document. That, 
howerer, is quite a different proposition 
and does not affect the present case where 
the parson attesting asserts the facts that 
are sated in the documents which he 
attested, The authorities, therefore, which 
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were cited by the appellant, have no bear- - 
ing on the present case. 

It has been found that the property was 
originally mortgaged by both the brothers, 
defendants Nos. 2 and 3, jointly, and that, 
after the sale, it was redeemed by defend- 
ant No. 3 who mortgaged it in 1920 to the 
plaintiff. The money borrowed by him on 
that occasion was applied to the discharge 
of all the debts that existed against him or 
defendant No. 2 on that date. It isimpos- 
sible, therefore, to hold that when he 
executed the mortgage-deed in favour of 
the plaintiff he had only fraudulent inten- 
tion in effecting the mortgage, that is 
to say, an intention to defeat the creditors 
who did not exist on that date. I have no 
quarrel with the proposition that it is not 
necessary for a person, who asserts that a 
transfer is fraudulent, to prove that he 
was a creditor on the date when the doeu- 
ment was executed or the transfer was 
made, if there were other creditors in 
existence who were intended to be defraud- 
ed by the transfer but as I have already 
Stated in the present case there were no 
creditors except those who were satisfied 
out of the funds raised by the mortgage 
effected in favour of the plaintiff, The 
decree-holder, therefore, on. whom the 
burden of proof, lay, has totally failed 
to prove that the sale by defendant No. 2 
in favour of defendant No. 3 was fraudulent 
and without consideration or that the 
mortgage by defendant No. 3 to the 
plaintiff was fraudulent without considera- 
tion. 

R. L, 


BANSAR CHAND V. 


Order accordingly. 





LAHORE HIGH COURT. 
ORIMINAL Revision Petition No. 1691 
oF 1928. 3 
January 21,1928. 
Present:—Mr. Justice Bhide. 
MANGAL SINGH—Oonvicr— 
PETITIONER 
versus 
EMPEROR- RESPONDENT. 
Penal Code (Act XLV of 1860), s. 498—Marriage, 
00f of, among J ats. . 
Amongst Jats, according to custom, cohabitation 
for a long period as husband and wife is sufficient 
to furnish prima facie evidence of marriage. 
Petition for revision of the order of the 
District Magistrate, Ludhiana, dated the 
14th March, 1928, affirming that of the 
Magistrate,Second Olass, Samrala, dated the 
3lst January, 1928. 


UGGAR BAIN, 717 


Mr. Ram Lal Anand, for the Petition- 

er, 

. Mr. H. D: Bhalla, for the Respondent. 

" dUDGMENT.—This is an application 
for revision by one Mangal Singh who 
has been convicted under s. 498, Indian 
Feng) Code, and sentenced to fine of Rs. 75 
only, - ; 

The main contention put forward on 
behalf of the petitioner was that no lawful 
marriage between the complainant and 
Musammat Thakri was proved. Accord- 
ing to the complainant’s statement he was 
married to M-ssammat Thakri about a year 
after the death of her first husband, which 
took place in the year 1905. His witnesses, 
however, have deposed that the marriage 
took place same 24 or 25 years ago. This 
would mean that the marriage took place 
about the year 1904 or 1903. I do not 
attach any importance to this discrepancy 
for the witmesses cannot be expected to 
remember the exact dates of ^the marriage 
after such a .ong time. 

It is not disputed that; Musammat Thakri 
was living w-zh the complainant for many 
years and gare birth to as many as seven 
children. Tze complainant is a Jat and 
according to custom even cohabitation for 
a long period as husband and wife is suffici- 
ent to furn:sh prima facie evidence as 
regards marriage (cf. rulings cited at page 
267 of Punja- Custom by Ellis). 

I do not think there are adequate reasons 
for interferenze in revision and, therefore, 
reject this application. 

R. L. Application rejected. 


amana 


LAHCRE HIGH COURT. 
SECOND ONIL APPEAL No. 2661 or 1928, 
February 25, 1929. 
Present:—Mr. Justice Tek Chand. 
SANSAR OHAND-—PLAINTIFF— 
APPELLANT 

j versus 
UGGAR SAIN AND ANOTHER—DEFENDANTS 
— RESPONDENTS, 

Costs—Plaintz;f driven to Court by defendant— 
Plaintiff's right “0 costs—Civil Procedure Code (Act 
V of 1908), s. 1CC—Second appeal—Successful party 
deprived of costs—Interference. 

Where the pla.ntiff is driven to Court by an un- 
justifiable attitude on the part of the defendant, he 
is entitled to the 2osts of the case. . 

Where the su-sessful party has been deprived of 
his costs for no =ufficient reason the High Court will 
interfere even oin second appeal, 


. 38 
Second appeal from the decree of the | 
District Judge,  Hisear, dated the 9th 


August, 1928, affirming that of the Sub- 
ordinate Judge, Third Olass, Hissar, dated 
the 7th May, 1928. : 
` Mr. J, R. Agnihotri, for the Appellant. 
Mr. Nanwan Mal, for the Respondent. 
JUDGMENT.—The only question 
: involved in this second appeal is whether 
the plaintiff-appellant, who was successful 
.in his suit, ought to have been allowed his 
costs in the trial Court and in the lower 
Appellate Court. 
' The relevant facts are that the parties are 
Shown as jointowners of certain land situate 
in Hissar. The plaintiff applied to the 


Revenue Authorities for partition of this _ 


land but the defendant objected that it had 
fallen to his share in a private partition. On 
this the Revenue Authorities directed the 
plaintiff to establish his joint’ ownership 
in a Civil Oourt. The plaintiff accordingly 
instituted the present suit for a declaration 
- that he was -aco-sharer in tha land in 
question. The defendant raised a large 
number of pleas again urging, inter alia, 
that the land had fallen to his share ona 
private partition. The Subordinate Judge 
held that the alleged private partition was 
not proved and decreed the suit,. but 
directed that the parties should bear their 
own costs as the plaintiff, was “to blame 
for the uncompromising spirit he showed 
in this Court.” The plaintiff appealed to 
the District Judge with regard to costs 
only, but his appeal was rejected on-prace 
tically the same grounds. 

On second appeal I have heard Counsel 
for both parties and examined the record, 
and am of opinion that the learned Judges 
of the Courts below have iliegally dis- 
allowed costs te the plaintiff. From the 
statement of facts given above it is clear 
that the defendant-respondent alone was 
responsible for this litigation.. Before the 
Revenue Authorities he set up exclusive 
title tothe land on the basis of a private 
partition. He repeated this plea in the 
Civil Courts, but failed to substantiate it, 
‘In these circumstances there is no reason 
why the "plaintiff, who was driven to Court 
by the unjustifiable action of the defend- 
ant, should not have been allowed the costs 
of the suit. : E: 

It appears that at the suggestion of the 
defendant the Subordinate 
asked certain questions to the plaintiff 
relating to lands which were not in dispute, 
but he refused to answer these , questions, 
and this has bean considerel by the 


\ 


KARAM SINGH V, EMPEROR, 


Judge . 


learred District Judge, as tantamount ta 
“flouting the authority of the Subordinate 
Judge in a deliberate manner". After 
examining the record I have no doubt 
whatsoever that the intention of the 
defendant in suggesting these questions 
to tke Court was to get an admission from 
the plaintiff which might be of use to him 
in subsequent litigation between the 
partias relating to that other land. The 
plainfiff was in no way bound to answer 
those questions and thus to assist the 
defendant in a claim which he intended to 
put “orward with regard to those lands. I 
do not think that the refusal of the plaint- 
if t» be drawn in makig admissions 
helpful to the defendant relating to matters 
which were not directly involved in this 
suit was in any way improper. 
- Mr. Nanwan Mal for the respondent 
further laid stress on the -fact that the 
Subordinate Judge had directed the plaint- 
iff to amend the plaint but he had refused 
to do so, and that this also showed dishonesty 
on his part. The Subordinate Judge,who ul- - 
timately decided the case, has, however, de- 
finitely held that the suggested amendment 
was rot necessary. The refusal to comply 
the order of amendment was, therefore, not 
objectionable in any way. . 
Fo- the foregoing reasons I am of opinion 
that the plaintiff was entitled to his costs 
in ths trial Court and that the decree-sheet 
should be amended accordingly. I, there- 
fore, direct that the decree of the trial 
Cour; be amended accordingly and that 
this eppeal be accepted with costs. The 
plaintiff will have his costs in the lower 
Appellate Oourt also. 


R. L, Apreal allowed, 


LAHORE HIGH COURT. 
OzIMINAL Revision PETITION No. 2084 
or 1928. : 
January 21,1929. | 
Present:—Mr. Justice Bhide, 
KARAM SINGH-Cenvrior— PgrITIONER 
1 versus p 
EMPEROR— RESPONDENT, 

Arne Act (XI of 1878), s. 19 (f)—Joint family— 
Article found in family house—Head of family, 
presumption as to possession of—Rebuttal of pre- 
sumption. 

In tke case of a house occupied by a joint family 
there is an initial presumption that an article 
found therein is in the possession of the head of 
the fanily and this presumption is not rebutted by 


. the fac: that the head of the family ig a very old 


man. 
Dula Singh v. Emperor (1), referred to, 


uë E.O 1928... 
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Petition for revision of theorder of the 
Sessions Judge, Lyallpur, dated the 3lst 
October, 1928, affirming that of the 
Magistrate, lst Class, Lyallpur, dated the 
15th October, 1928, - 

Mr. Basant Krishna, for the Petitioner. 

Mr. Muhammad Munir, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—The petitioner, Karam 
Singh, was convicted in this case under 
s. 19 (f) of Act XI of 1878 for being in pos- 
session of a chhavi and was sentenced to 


rigorous imprisonment for six months.” 


His appeal having been rejected by the 
Sessions Judge, he has applied for revision 
of the order. i 

The prosecution story was that the house 
of the petitioner was searched on the sus- 
picion that the petitioner wasin possession 
of illicit liquor, During the course of the 
search the petitioner's wife, Musammat 
Indi, sneaked out of a room concealing 
something under her armpit, This was 
noticed by two constables who were con- 
ducting the search and it was discovered 
that the concealed article was a chhavi 
blade, Musammat Indi herself was first 
convicted unders.19 (f) ofthe Arms Act 
and was sentenced to imprisonment till the 
rising of the Court, anda fine of Rs. 100. 
The petitioner was then sent up for trial 
on the ground that, he as the owner of the 
house was also liable. 

The facts are not disputed. It is also 
conceded that Musammat Indi’s possession 
as a wife would not be sufficient for con- 
viction of the petitioner. The only ques- 
tion requiring decision is whether the 
chhavi can be said to have been in  posses- 
sion of the petitioner for the purposes of 
the Arms Act. The house was admitted- 
ly occupied by three persons, namely, the 
petitioner, his father and Musammat Indi. 
In the case of à house occupied by a joint 
family there is an initial presumption that 
an article found therein isin the possession 
of the head of the family [cf. Dula Singh v. 
Emperor (1)], but the learned Sessions 
Judge has held that this presumption 
is rebutted by the fact that the petitioner's 
father is an old man aged about 80. I am 
of opinion that this fact alone is not suffi- 
cient to establish that the petitioner was in 
possession of the chhavi, for the peti- 


tioner’s father although now about 80. 


years of age may have been keeping the 
chhavi for years. I think the petitioner's 
(1) 109 Infd. Cas. 209; 9 Lah. 531; A. I. R. 1928 Lah. 


202; 29 Or. L. J. 481; 10 A, I, Or, R. 235; 10 Lah. L, J, 
408; 29 P. L, R, 629, 
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guilt cannot be said to be established 
beyond dcubt, in the absence of further 
evidence on the point. 

I, therefore, accept this application and 
seting asice the conviction and the sentence 
acquit the petitioner. 


R. T, Application allowed, 


LAHORE HIGH COURT. 
Sgconp Orvir. APPEAL No. 248 or 1924, 
March 20, 1929. 

Preseri :—Sir Shadi Lal, Kr., Chief 
Justice and Mr. Justice Agha Haidar. 
SUNDER SINGH AND oTHERBS—PLAINTIFFG 
— APPELLANTS 
versus 
Musammat HARO AND ANOTHER 
— DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), s. 2—Consideration— 
Dispute rega-ding succession, compromise of. 

The rule law is well established that an agree- 
ment in the nature of a compromise of & bona fidé 
dispute as to the right of succession cannot be held 
to be withous consideration. 

Second appeal from a decree of the 


District Judge, Lahore, dated the 3rd 
November. 1923, reversing that ofthe 
Munsif, First Olass, Ohunian, District 


Lahore, dated the 27th July, 1922. 
Mr. Tircth Ram, for the Appellants. 
Mr. Amar Nath Chopra, for the Respond- 


ents. 

SJUDGMENT.—The dispute in this 
appeal relates to the occupancy of one 
Bhan Singh, who died in April, 1919, and 
the question for determination is whether 
the plaintiffs, who are his nephews, are 
entitled tc recover possessionof the pro- 
perty from Musammat Haro the widow of 
his pre-dezeased son. The mutation pro- 
ceedings relating to the holding make it 
clear that on the 18th July, 1919, when the 


‘matter came up before the Revenue Officer, 


Musamma: Haro claimed the property but 
her claim was resisted by the collaterals. 
No final decision was arrived at on that 
date and, onthe 6th August, 1919, when 
the parties were to produce evidence in 
support o2 their respective claims, it was 
stated, inthe presence of the collaterals ` 
that atte instance of the members of 
the brotherhood and of a panchayat they 


720 
‘had entered into a compromise with the 
widow by which she was to succeed to 
the estate and receive batai from thecol- 
laterals who had agreed to cultivate the 
land as tenants under her, It was also 
agreed that, in the event of the collaterals 
refusing to give her batai she would be 
entitled to recover possession of theland 
and. make other arrangements for its 
cultivation. 

The compromise was embodied inthe 
order of the Revenue Officer by which. he 
effected mutation in favour of Musammat 
Haro, and it appears that this arrangement 
was acted upon by the collaterals for 
nearly two years. It-is, therefore, futile 
for them to urge that they did ‘not enter 
into a compromise. As regards the con- 
tention that the compromise was void for 
want of consideration it is sufficient to 
say thatthe rule of law is well-established 
that.an agreementin the nature ofa com- 
promise of a bona fide dispute as to the 
right of succession cannot be held to be 
without consideration. Whether the col- 
laterals are entitled to cultivate theland 
as tenants in accordance with the com- 
promise or whether they have committed 
a breach of the condition asto the pay- 
ment of produce-rent is a matter which is 
not before us, and we cannot pronounce any 
opinion upon it. 


The suit for possession brought by the 


collaterals has been rightly dismissed by 
the learned District Judge, and we accord- 
ingly affirm his decree and dismiss the 
appeal with costs. 


RL Appeal dismissed, 


LAHORE HIGH COURT. 
Seoonp Orvrr, ArPaarn No. 2550 or 1928, 
March 4, 1929. 

Present:—Mr. Justice Dalip Singh 
BUTA SINGH AND oTHERS—DEFENDANTS— 
APPELLANTS 
versus 
ARJAN SINGH AND OoTBERS—PLAINTIFFS 
LABH SINGH AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Co-sharers—Suit against trespasser by one co-owner, 
Mi bagi of. f os 3 
co-owner can sue a trespasser ub joini 
his other co-sharers in hf. : Tib goma 


BOTA SINGH V. ARJAN SINGH. 
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Second appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the 24th September, 1928, affirming that 
of the Sibordinate Judge, Fourth Class 
Amritsar. dated the 18th October, 1927. 

Dr. Nand Lal, for the Appellant. 

Mr. Bazant Krishna, for Mr, L, Saunders, 
for the Eespondents. 

JUDGMENT.—The plaintiffs sued: 
for possession of certain property alleg- 
ing thatthey were owners ofthe same. 
The Oourts below have decreed thesuit 
against the defendants. 

The defendants have come in second 
appeal ard the following relevant con- 
tentions have been raised by the learned 
Counsel Zor the appellants. He contends, 
firstly, that the Oourt is wrong in stating 
that the defendants had admitted in the 
trial Oou-t that if the plaintiffs were 
proved to be occupancy tenants, the 
defendan:s would have no objection to 
surrender the land to them, I find on 
the record that there is such a statement 
on behal? of the defendants and, there- 
fore, this point of the learned counsel 
fails. Secondly, the learned Oounsel con- 
tends that even if this were so the 
Courts were not bound and in fact 
could not decree the suit merely on this 
Statemen;, The learned Counsel has cited 
no authority for this proposition and 1 
repel this contention also. 

The next point raised by the Counsel is 
that the learned Additional District Judge 
was wrong in not allowingthe new point 
as to shares being raised. A co-owner, 
in my opinion, can sue a trespasser with- 
out joining his other co-sharers in the 
suit and I donot see that the defendants 
have anyreal grievance on this point. 

In any event I am not prepared to 
interfere in this case with the discre- 
tion of the Appellate Court. 

The ap eal, therefore, fails and is dismise- 
.ed with costs, 


B, L, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
URIMINAL Revision No. 1004 or 1928. 
December 19, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 

: AJOY KRISHNA SARKAR— PETITIONER 
i versus 
S. Q. BOSE—Opposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 96, 
202—Search warrant, legality of —Complainant's right 
to inspect articles—Omission to state reasons for post- 
ponement of process, effect of. 

Once a Magistrate has taken cognizance of an 
offence it is within his power to issue a search 
warrant under s.96, Criminal Procedure Code. It 
is not material to consider whether he will eventu- 
ally deside to make an order for investigation by 
the Police or whether. he will call upon the peti- 
'tioner to stand his trial or whether he will dismiss 
the complaint. 

Once the articles are brought before the Court in 
execution of the search warrant, inspection thereof 
may be allowed to the complainant. 


Mahomed Jackariah & Co v. Ahmed Mahomed (1), 
referred to. 

Per Graham, J.—Failure to give reasons for post- 
.poning the issue of process against the accused as 
required by s. 202, Criminal Precedure Code, is at 
the most an irregularity. 

Criminal revision from the orders of the 
Chief Presidency Magistrate, dated the 10th 
and 13th September, 1928, respectively. 

Messra. N. K. Basu, Rishindra Nath 


Sarkar and Sukumar Dey, for the Peti- 
tioner, 
Messrs. B. C. Chatterji, D. K. Basu, 


Mohendra Kumar Ghosh and Satyendra 
Kumar Ghose, for the Opposite Party. 


JUDGMENT. 

Mukerji, J.—This Rule has been issued 
to show cause why two orders passed on 10th 
September, 1928, and the other on 13th 
September, 1928, by the Ohief Presidency 
Magistrate should not be set aside, By the 
former, he ordered a search warrant to 
issue for certain documents and by the 
latter he allowed inspection thereof to the 
complainant, -who is the opposite party in 
this Rule. 

The validity of these orders is challenged 


in this Rule mainly upon two grounds, ose" 


questioning its legality and the other its 
propriety. 

The legality of the orders would depend 
primarily on the question whether s. 96, 
Oriminal Precedure Oode, would warrant 
the issue of the search warrant in this parti- 
cular case. Now the documents in respect 
of which the search warrant was asked for 
were “challans, counterfoil-books, bill- books 
and account-books for 1927” of the firm of 
Messrs.. Sarkar Brothers, the petitioners. 
What was seized in exeeution of the warrant 


46 
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were “2 account-books, 2 challan 
counter-oil-books, 1 second part of challan, 
2 chal ans with 2ndand 3rd parts, 1 bill 
bcokandil challan, all of Messrs, Sarkar 
Bros: vide petition of motion, para. 10." 

It is not complained that what was seized 
wes noi justified by the warrant, but 
that ths issue of the warrant itself was 
illsgal. 

-t would appear that this search warrant 
wes issued upon an applicationin which 
ce-tain offences, to wit forgery and forgery 
fo> the purpose of cheating, were disslosed 
as having been committed by the petitioners, 
though no very definite particulars of the 
ofEnces were given and the sectionsof the 
Penal Code under which the said offences 
wculd come were not mentioned, and the 
prayer was for the issue of a search warrant 
ani for an order upontheO. I. D. Police 
to invesiigateinto the matter. The applica- 
tion cortained allegations of offences, and 
asked for an order tobe passed without 
which, >y reason ofsub-s.(2),8.155 the 
Po.ice would be incompetent to hold an 
investigation. Before passing that order 
the Mag.strate necessarily would have to 
take cognizance of the offence, and this he 
dic in the regular way on examining the 
conplairant. Once he took cognizance of the 
offence, he was quite within his powers in 
issuing the search warrant unders. 96 of the 
Code. The articles recovered on the search 
are evidently necessary for the inquiry or 
tricl that the learned Magistrate is con- 
teicplatiag to hold. It is not material to 
consider whether he will eventually decide 
to make an order for investigatien by the 
PoBee or whether he will call upon the 
pet tione: to stand his trial or whether he 
wil disniss the complaint. It is clear, 
hovever, that once the articles are brought 
before tha Gourt in execution of the search 

. Warrant, nspeetion thereof may be allowed 
to the complainant: vide Mahomed Jackariah 
& Co. v. Ahmed Mahomed (1). 

A further argument has been advanced 
namely on the question of the propriety of 
the proceedings in the Criminal Court in 
viev of she result of the suit in the Court 
of Small Oauses. I think itistoo early 
now to pronounce any opinion on* this 
mat.er, sasing that the offences in respect 
of which ihe trial may have to take place, 
have not yet been definitely specified, 


Graham, J.—I do not think there ig 
any substance whatever in the contention 


EDI die, 


122 
that the order of the learned Ohief Presi- 
dency is illegal or without jurisdiction. 

The facts shortly stated are. that the 
Spposite party S. G. Bose, a builder and 
contractor filed a complaint making ĉer- 

tain allegations amounting to the com- 
mission of offences under ss. 468 and 477-A, 
Indian Penal Code, against the petitioner 

. Ajoy Krishna .Sarkar. The Magistrate 
thereupon examined the complainant and 
issued a search warrant under s. 96, 
Criminal Procedure Code, for the produc- 
tion of certain booksof account. The pro- 
cedure adopted was according to law and 
it is difficult to understand how it can be 
said to be contrary to law or without 
jurisdiction. g 

The examination of the complainant was 
obviously made under s. 190 (a), Criminal 
Procedure Code. The Magistrate then 
having taken cognizance of the complaint 
as he was bound to do, issued the search 
warrant and ordered that the complaint 
should be put up with the counter-petition. 
Three courses were open to the Magistrate. 
He could (1), -Issue summons to the 
accused or (2). Hold an inquiry, or direct 
inquiry to be made or (3), Dismiss the 
complaint. 

It seems to be clear that the Magistrate 
adopted the second of these alternatives, 
Section 202, Criminal Procedure Code, 
requires that reasons should be given 
when the issue of process is postponed. But 
the failure to do so would at most bean 
irregularity and would not justify the 
setting aside of the order. Moreover, the 
order which was made directing that the 
case should be put’ up with the counter- 
case, isin itself a reason for postponement 
of process. It seems clear that the learned 
Magistrate desired to have both versions 
before him and also such assistance as he 
could get from the books of account before 
taking further action. 

In my opinion the grounds on which the 
Rule. was issued are without any substance 

,&ud I agree that the Rule should be dis- 

charged. 
A 0c Rule discharged. 


^ 
ee 
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CALCUTTA HIGH COURT. 
ORIMINAL Revision No, 930 or 1928, 
December 5, 1928. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Graham. 

ANIL KRISTA DAS—Acoussp— 
PETITIONER 

. versus A 
BADsAM SANTRA—CoMPLAINANT— 
' Opposite PARIY. 

Criminal Procedure Code (Act V of 1808), ss. 200, 
222 (2), 587 —O mission to examine complainani—Mere 
drregularity—J oinder of charges, legality of. 

Omission to examine a complainant before issuing 
process aga.nsí the accused is not an illegality but . 
a mere irregularity which will not vitiate the trial 
in the abseace of any prejudice to the accused. 

A trial involving offences under s. 406, Penal Code, 
committed on five distinct dates is not bad, in view 
of the provisions of s.222 (2), Criminal Procedure 
Code. 

Mr. Brreswar Chatterjee, for the Peti- 
tioner. . - ' 

JUDGMENT.—The petitioner- has 
been corvicted under s.- 406/75, Indian 
Penal Code, and has been sentenced to 
undergo rigorous imprisonment for gix 
months and to pay a fine of Rs. 35. | 

The two grounds upon which this Rule 
was issued are (1) that the proceedings are 
illegal as the Sub-Divisional Officer issued 
summons against the petitioner without 
examining the complainant under: s: 200, 
Criminal Procedure Code, and (2) that the 
trial was bad involving as it did offences 
committed on five distinct dates.- 

As regards the first of these grounds it 
is true that the Oourt which issuéd sum- 
mons against the petitioner did not examine 
the complainant Badam Santra before 
issuing such process, but this defect, in our 
opinion amounts only to an irregularity 
which eannot be held to have vitiated the 
trial in the absence of any prejudice having 
been caused to the petitioner. We find 
also that the said complainant Badam 
Santra has been examinedas & witness for 
the prosecution in the case itself: As 
regards the second ground the learned 
Advocate appearing in support of the Rule 
is unable to support it in view of the 
provisions ois. 222 (2), Criminal Procedure 
Oode. Thetwogrounds upon which the 
Rule was issued, therefore, fail. We have 
been esked to consider the question of the 
sentence, But having given the matter our 
best consideration we are unable to hold 
thatthe sentence is jn any way too severe, 
The Ruleis accordingly discharged. $ 

Kasi Rule discharged, 


1161. 0.1929 sUPDT, AND REMEMBRANGER OFJLEĠANL APFAIRS t [DARBERSR ALT, 


CALCUTTA HIGH COURT. 
Government ORrIMINAL Appsats Nos, ll : 
; f AND 12 or 1928, $ 
December 11, 1928, 
Present:—Sir George Olaus Rankin, ET., 
Chief Justice, and Justice Sir Philip 
Buckland, Kr. 
SUPERINTENDENT ano REMEN- 
BRANOER or LEGAL AFFAIRS, 
BENGAL— APPELLANT 


VETSUS 
DARBESH ALI AND oTHERS—A COOSED— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 46, 
80—Penal Code (Act XLV of 1860), s. 225-B—Arrest 
—Forcible resistance or. evasion—Arrest without 
Showing warrant—Illegal obstruction—Offence. 

Where a parson forcibly resista the endeavour to 
arrest him or attempts toevade arrest, a Police 
Officer would be entitled to act under s. 46, Crimi- 
nal Procedure Oode, and- the apprehension of such 
person without showing him the warrant of arrest as 
required by s. 80, Criminal Procedure Code, would not 
be invalid or unlawful. ` 

Intentional resistance or illegal obstrueticn to 
arrest in such a case would be punishable under 
8. 225-B, Penal .Code, even if s. 80, Criminal Pro- 
cedure Code, has not been complied with. 

Criminal appeals from the acquittal judg- 
ment of the Additional Sessions Judge, 
Noakhali. 

Mr. D. N. Bhattacharjee, tor the Crown. 

Mr. Mohendra Nath Ghose, for the Res- 
pondents. 


JUDGMENT, 

Buckland, J.—These are two appeals 
preferred by the Local Government against 
the acquittal on appeal of- seven persons 
who had been convicted by the’ Sub-Divi- 
sional Officer at Feni of offences under 
B8. 147 and 225-B, Indian Penal Oode, and 
sentenced each to six months’ rigorous im- 
prisonment three months under each section. 
The facts of the case, which I take from 
the judgment of the Sub-Divisional Officer, 
were that a Police Officer had been entrust- 
ed with a warrant for the arrest of a 
witness. He found her in the house of a 
man named Yusab and he stated the objact 
for which he hadcome. Yusab asked him 
to wait and after going away returned with 
the other accused persons and endeavoured 
to remove the witness. Then as she was 
being removed the Police Officer seized her, 
The accused persons thereupon assaulted 
him and rescued the person who was re- 
quired as a witness from the custody of the 
Police Officer. The accused persons were 
put on their trial before the Sub-Divisional 
Magistrate at Feni with the result which I 
havestated. On appeal before the Additional 
Sessions Judge at Noakhali they have besn 
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acquitted, the ground being that the pro- 
visions o5 s. 80, Uriminal Procedure Code, 
hac not >een complied with. The learned 
Jucge o3serves:;— 

“There is absolutely no evidence to show 
tha: the substance of the warrant of arrest 


was notified to Nasibonnessa or that the l 


warrant zas shown to her.” 
Consequently he held that the arrest was 


illegal azd that she was not in the’ legal 


cussody cf the Police Officer and, therefore, 
there could not be and, in fact, there was 
notany offence under s. 225-B, Indian 
Penal Ocde. The common object under a. 147, 
Indian -enal Code, being to commit an 
offence tnder s, 225-B, as, according to the 
learned Judge, there was no offence com- 
mit:ed uxder that section and their object 


- was not to commit any such offence, he 


acquitted the accused of any offence under 
8.1-7. In support of the view he has taken 
of & 80, Driminal Procedure Code, he has 
relied onthe judgment of this Court in Abdul 
Gafar v. Queen-Empress (1). Our atten- 
tion has 2lso been drawn on behalf of the 
respondents to another decision of this 
Court, Sc ish Chandra Rai v: Jada Nandan 
Singh (3). These cases are clearly dis- 
tinguishasle upon the facts. For the 
determinztion of this appeal reference must 
be made to s. 46, Oriminal Procedure Code. 
Tha; is to be found in Chap. V of the Code 
in the par; which deals with arrest generally, 
and says: 

' “E such person forcibly resists the 
endeavour to arrest him,or attempts to evade 
the arrest, such Police Officer or other person 


may use all means necessary to effect the | 


arrest.” 

Ncw, ik is obvious and indeed only 
comnon sense that to an occasion within 
that section, 8. 225-B, Indian Penal Code, 


,also spplizs. Omittingso much as isunneces- 


sary for toe present purpose "whoever...in- 
tentionally offera any resistance or illegal 
obstructica tothe lawful apprehension of 


himself or of any other person,...or rescues’ 


or attempts to rescue any other person from 
any custody in which that person is lawful- 
ly detaired, shall be punished ete." 
To sey the; the apprehension or custody is 
unlawful im a case where efforts have been 
made to evade or prevent the arrest and 
because of the 
provisions of s. 80, Oriminal Procedure Code, 
woulc brirg the law into ridicule. So to 
insist would merely givemoretime and 
opportunity to the obstructioniststo effect 
(1) 23 OP ge, ° ; 
(2) 23 0,123; 3 0. W, N. 741, 


724. 
their purpose. A Police Officer who has 
made an arrest without having ohserved the 
provisions of s 80,Oriminal Procedure Code, 
may be able to justify his action under the 
provisions ofs.46 (2), Criminal Procedure 
Code. I must not be taken as expressing 
any opinion on the facts of these cases. The 
learned Additional Sessions Judge, over- 
looking s. 46, appears to nave thought that 
no arrest can be lawfully made without 
compliance with the provisions of s. 80. In 
my judgment the Additional Sessions 
Judge was wrong in the view he took of 
the law and I would set aside his judgment 
and direct that tha cases be remittad to the 


Bessions Judge tore-hear the appeals 
himself on the merits. 

Rankin, C. g,—1 agree. 

A. Case remitted. 


CALCUTTA HIGH COURT. 
Orvin, AppeaL No. 1796 or 1925. 
May 15, 1928. 

Present : —Mr. Justice B. B, Ghose 
and Mr. Justice Garlick. 
KAILASH OHANDRA DUTT— 
DzrENDANT No. 2—APPELLANT 
versus 
JOGESH OHANDRA MAJUMDAR 
.AND OTHERS —PLAINTIFF AND REMAINING 
DEran DANTS—RESPONDENTS. 

Specific Relief Act (I of 1877), s.428—Court’s power 
to grant pure declaration, source of—Essentials for 
grant of declaration—Suit for declaration that direc- 
tors of Company are no more directors, maintainabil- 
ity of—Courts discretion to refuse te grant such 
declaration—Declaration when to be granted—Com- 
pany Law—Company without directors, possibility of 
— Articles of Association providing election of direc- 
tors annually-—Directors not re-elected after year 
from previous election—Continuance. in office of pre- 
vious directors, 

The Court's power to make a declaration withdut 
consequential relief is derived from s. 42, Specific 
Relief Act, and in suits for declaratiohs pure and 
simple regard must be had to its precise terms. A 
plaintiff coming tnder this section must, therefore, 
be entitled to a legal character orto a right as to 
property. Therefore, a suit by a share-holder of 
a Company for a declaration that the directors 
elected in a particular year were no longer its 
.dixectors and that all the acts done by them were 
illegal and void is not maintainable. But even if 
such a suit were maintainable the Court would 
refuse to grant the declaration in exercise of its 
discretionary powers. ([p. 725, cols. 1 & 2.] 

Deokali Koer v. Kedar Nath (1) and Sheoparsan 
Singh v. Ramnandan Prashad Narayan Singh (2), 
referred to. : 

Jurisdiction to give a declaratory judgment should 
be exercised sparingly, with great care,and jealousy 
and with extreme cautgon. [p. 725, col#2.] ~ 

Russian Commercial & Industrial Bank v. British 
Bank for Foreign Trade, Lid. (3), followed. 
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Though*a Company may go in without directors 
in certain special cases, yet in such cases the Gom- 
pany itsel- must determine that it should have no 
directors and that the work should be carried on 
by some ozher agency. [ibid.] 

Even if the Articles of Association of a Company 
provide tkat directors should be elected annually at 
a general meeting, so long asa general meeting is 
not held after the expiry of a year from the pre- 
vious election, in which directors are to be elected, 
the directors elected at the previous general meeting 
would continue in office. [ibid.] 

Appeel from adecree of the Addi- 


tional District Judge, Oachar, dated the 
4th Mareh, 1925. 
; Mr. Hzmendra Kumar Das, for the Appel- 
ant. 


Messr3. Gunada Charan Sen and Priya 


-Nath Dutt, for the Respondents. 


JUDGMENT. 

B. B. Ghose, J.—This is an appeal 
by defeadant No. 2 one of the directors of 
a limited Oompany at Oachar. The suit 
out of which this appeal arises was by one 
of the share-holders. The learned Judge 
states she facts as follows: There is an 
Insurance Oompany with a registered 
office a; Silchar. This Company has a capi- 
tal of over a lakh of rupees and according 
to the opinion of the learned Judge every- 
thing Joes not appear to have gone on well 
with this Oompany and internal faction has 
been causing a good deal of trouble. The 
directcrs of the Company were elected in 
1921. According to the Articles of Associa- 
tion of the Company the directors are to be 
elected annually. A general meeting was 
converted on 22nd June, 1922, at which 
among other things it was proposed to 
elect new directors. Before the election 
of the directors was completed the meet- 
ing came toan end and, therefore, there was 
no general meeting for election of direct- 
ors. The old directors apparently continu- 
ed to act, and the present suit was brought 
for a declaration that the directors elected 
in 1921 were no longer the directors of the 
Company and that all acts done by them 
were illegal and void. The Subordinate - 
Judga made the declaration asked for. 
The cefendants appealed and the learned 
Judgə has affirmed the decision of the 
Subo-dinate Judge. 

Tha first question that arises in this case 
is whether such a suit fordeclaration is 
mainsainable under the provisions of s. 42, 
Spéc fic Relief Act. There cannot be any 
doubt that in order to obtain a declaratory 
decree the plaintiff must bring his suit 
with.n the provisions of s. 42, Specific 
Ralief Act. With regard to the question 
of declaratory decree it is useful to refer 
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to the observations of Sir Lawrence Jen- 
kins, O. J., in the case of Deokali Koer v. 
Kedar Nath (1). At page 708*, the learned 
Chief Justice says with reference to s. 42, 
Specific Relief Act as follows:— 

“Itis in this section (apart from particular 
legislative sanction) that the law as to mere- 
ly declaratory decrees applicable in the 
circumstances of this case, is now to be 
found. The terms of the section are not a 
precise reproduction of the provision con- 
tained in the Act of 1859 and the English 
Law: in one direction they are more com- 
prehensive, in another more limited, It is 
8 common tradition that the section was 
designed to be a substantial reproduction 
of the Scotch action of declarator, but 
whether this be so or not is of no great 

‘moment. We have to be guided by its 
provisions as they are expressed. The sec- 
tion does not sanction every form of declara- 
tion, but only a declaration that the 
plaintiffis ‘entitled to any legal character 
or to any right as to any property’; it is 
the disregard of this that accounts for the 
multiform and, at times, concentric declara- 
tions which find a place in Indian plaints. 
If the Courts were astute—as I think they 
should be—to see that the plaints presented 
conformed to the terms of s, 42, the difficul- 
ties that are to be found in this class of cases, 
would no longer arise. Nor would plain- 
tiffs be unduly hampered if the provisions 
of s. 42 were enforced, for it would be easy 
to frame a declaration in such terms as 
would comply with the provisions of the 
section where the claim was one within its 
policy, à 

Sir Lawrence Jenkins when a member of 
the Judieial Committee again observed in 
delivering the';judgment of the Judicial Com- 
mittee inSheo Parsan Singh v. Ram Nandan 

Prashad Narayan Singh (2), as follows: 

“The Court's power to make a declaration 
without more is derived from s. 42, Specific 
Relief Act, and regard must, therefore, be 
had to its precise terms”. 

After reciting the terms of s. 42 the 
judgment goes on:— 


(2) 33 Ind. Cas. 914: 43 I. A. “91 at 97; 43 O. 694; 14 

; 200 W..N. 738; 18 Bom. L. R. 397; 23 
O. L. J. 621; (1916) 1 M. W. N. 419; 20 M. L. T. i; 3 
L. W. 544; 31 M. L. J. 77 (P.G). - 
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entitled to any legal character or to any 
right as to any property which has been 
denied by the defendants. It follows, there- 
fore, that such a declaratory suit is not 
maintaineble under the provisions of s. 42, 
Specific kelief Act, and as there is no other 
special legislative sanction such a suit 
would not, in my opinion, be at all tenable. 
The next question is, even assuming that 
such a gui; was maintainable, should such 
declaration be made by the Court in the 
exercise or its discretion. It need hardly be 
pointed out that s. 12 provides that the 
Court may in its discretion make a declara- 
iion with regard to certain matters. What 
would be the effect of such a declaration 
as the praesent even if the plaintiff was 
entitled to-ask for it? “The effect would be 
that, the d-rectors who were acting as such 
would be ceclared to be no directors at all. 
In effect thare would be no directors of the 
Company t carry on the business of the 
Company. The learned Judge, says in one 
part of his judgment that a Uompany may 
go in withcut directors. No doubt it may 
be in certain special cases, but in sucha 
case the Company itself must determine 
that it should have no directors; but some 
other agency should carry on the business 
of the Company. In this case the Oompany 
has not s» determined; and, therefore, 
assuming tat the Court may have juris- 
diction to make such a declaration, in 
my judgment, such declaration ought not 
to be made in the exercise of its discretion, 
I may refer z0 the observations of Viscount 
Finlay in th» case of Russian Commercial 
& Industrial Bank v. British Bank for 
Foreign Trade Ltd. (3), at page 445*, where 
his Lordship stated that jurisdiction to give 
a declaratory judgment should be exer- 
cised, sparingly with great care and jea- 
lousy, and with extreme caution, citing 
authorities fcr each of these statements. 
* With regard to the merits, the Articles 
of Association provided that the directors 
should be e:ected annually at a general 
meeting. It follows, therefore, that 80 
long as the general meeting is not held in 
which the direetors are to be elected the 
directors elected at the previous general 
meeting would continue in office. It, is 
contended by the learned Advocate for the 
respondent that according to the true in- 
terpretation of the articles the directors 
would hold office only for one year from 
the date of their appointment, and if no 


(3) (1921) 2 A. C. 438; 90 L. J. K.B. 1089;765 S. J. 
733: 31 T. L. R. 919, 


“bago of A921) À.O—- [Eh ———— — . 7 


726 


general meeting is held at the lapse of one 
year the directors would automatically 
vacate their office and the Company would 
goon without any directors at all. I am 
unable to sccept this contention of the 
learned Advocate as it seems to me that it 
would be unreasonable to hold that this is 
the true meaning of the Articles o? Asso- 
ciation. : 

Onallthese grounds, I am of opinion 
that the judgment and decree of both the 
Courts below should be discharged and the 
plaintiff's suit dismissed with costs in all 
the Courts. 

Garlick, J.—I agree. 


R. L. Suit dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÅPPELLATE Deores No. 1266 
oF 1926. 

November 29, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, KT., and Mr. Justice Mallik. 
HASON ALI AND GTAERB— DEFENDANTS— 
AFPE£LLANTS 


2 versus 
GURUDAS KAPALI AND OTHE8— 


PLAINTIFF3— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 18, 22—Fraud— 
Onus of proof—Addition of proper party after limi- 
tation —Limitation of suit against added party—Evi- 
dence Act (I of 1872), ss. 68, 71—Attested documents— 
Mode of proof. 

Section 22 ofthe Limitation Act does apply to a 
ease even where a person is not anecessary party 
but only a proper party to a suit and such a person 
cannot be added asa party after the expiry of the 
period of limitation as provided for by that section. 


Mathewson v. Sri Ram Kanai Singh Deb (4), fol- 
lowed. ‘ 

Before a plaintiff can avail himself of the pro-, 
visions of s. 18 of the Limitation Act itis incumbent 
on him to show that he had been kept out of know- 
ledge by fraud. 

` Itis not incumbent on a person who wants to 
prove a mortgage-deed to call all the attesting wit- 
nesses who are alive before resorting to other evi- 
dence to prove the deed. When one of the attesting 
witnesses is called and he resiles itis open to the 
party calling him to adduce other evidence. 


Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Tippera, 
dated the 23th January, 1926, affirming 
that of the Munsif, Third Oourt at 
Chandpur, dated the 20th December, 1924, 

Mr. Nasim Ali, forthe Appellants. 

Mr. Ramgatt Sarkar, for’ the Respon- 
dents. ge. VISTA EUR REN 
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. JUDGMENT. 

Mallik, J.—This appeal arises out of 
a suit for recovery of money ona mortgage 
bond. Bo:h the Courts below decreed the - 
suit in fvll. Defendants Nos. 2, 4 ka, 4 
kha, 4 ghc and 4 wma have appealed to this 
Court, 

There veretwo points taken before us on 
behalf ofthe appellants. First of all it was 
said that the decree was not sustainable 
inasmuch as the mortgage bond had not 
been proved in accordance with law, It 
appears shat at the time of the trial of the 
suit three of the attesting witnesses were 
alive and it appears also that the plaintiff 
called one of these three witnesses and 
when this witness resiled the plaintiff 
proceeded to prove the document by other - 
evidence. It was contended before us that 
as there were other attesting witnesses alive 
at the time it was incumbent on the plain- 
tiff to try them before he was allowed to 
prove execution of the document by other 
evidencs. I do not think there is much 
substan»e in the contention. As observed 
before, she plaintiff did actually call one of 
the attesting witnesses then alive andit 
was only when that attesting witness resiled 
the plaintiff proceeded to prove the docu- 
ment Sy other evidence. This, in my 


: opinion, was a full compliance with the 


provisions of.es. 68 and 71 of the Indian 
Evidence Act. The first contention raised 
before us must, therefore, fail. 

The second point that was taken on 
behalf 5f the appellants has more substance 
in it. lt was said that the suit ought to 
have b2en dismissed as against defendants 
Nos. 4 ka, 4 kha, 4 gha and 4 uma (who 
were cubsequent transferees) inasmuch as 
they vere brought on the record after the 
period of limitation of 12 years was over. 
This contention seems to me to besound 
and must prevail; under s. 22 of the Indian 
Limitation Act when a party is added after 
the irstitution ofa suit the suit shall, as 
regarcs him, be deemed to have beeu 
instituted when he was zo madea party. 
It aprears that the defendants Nos.4 ka,4 
kha, 4 gha and4 uma were brought on the 
record and made defendants in the case 
after the defendant No. 2 had filed his 
written statement and this was admittedly 
more than 12 years after the money had 
become due and after the statutory period 
of limitation of 1% years. A considerable 
amount of argument was advanced on bebalf 
of th» respondent to show thats. 22 of the 
Indian Limitation Act could not apply to a 
case like the present one and a number of 
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cases among which i may mention the cases 
of Mahamed Ishaq v. Sheikh Akramal Huk 
(D, Jagzeswar Dutt v. Bhuban Mohan Mitra 
(2) and Imdad Ahmad v. Pateshri Partab 
Narain Singh (3) were cited before us. 
But the point that has been decided in all 
those cases ia that when a person who isa 
necessary-party to a suit is brought on 
the record after the period of  limi- 
tation the whole suit must fail. These 
cases, however, are no authority for the 
proposition that when a party who is 
not a necessary party is brought on the 
record after the period of limitation no 
part of the suit not even the part as regards 
the party who is brought on record after 
the period of limitation can fail, On the 
other hand the cass of Mathewson v. Sri 
Ram Kanai Singh Deb (4) isa clear author- 
ity against the point contended for on 
behalf of the respondent. In this case it 
has been laid down thats. 22 of the Limi- 
tation Act does apply to a case even where 
a person is not a necessary party but only 
a proper party to a suit and such -a person 
cannot beadded as a party after the expiry 
of the period of limitation as provided for 
by that section. On the authority of this 
Mathewson v. Sri Ram Kanai Singh Deb (4) 
case, I am of opinion that s. 22 of the Indian 
Limitation Act must be held to apply to 
the present case and ifs. 22 of the Indian 
Limitation Act does apply to the present case 
there can be no getting over the difficulty 
about limitation so far as defendants Nos. 4 
ka, 4 kha, 4 gha and 4 uma are concerned. 
without invoking the aid of some of the sav- 
ing sections of the Indian Limitation Act. 
An attempt has been made by the respond- 
ent to show that the limitation in the 
present case as against these defend- 
provisions of 


GOKULDAS t, OHAGAN LAL, 


127 


But that alone will not do for bringing 
in the aid of the provisions of s. 18 of the 
Act. Before the plaintiffcould avail himself 
of the provisions of that section it was 
incumbeat upon him to show that he had 
been kep; out of that knowledge by means 
of fraud But in the present case there 
was no allegation of any fraud of any kind 
much less any evidence to substantiate 


- such fraud. Section 18 of the Indian 


Limitation Act could not, therefore, in my 
judgmens, be of any help to the plainitff 
and holding asi do thats. 22 applies to 
the case the suit as against defend- 
ants Nos. 4 ka, 4 kha, 4 gha and 4 uma 
must be held to have beeh barred by limi- 


tation. . 
The result, therefore, is that the 
appeal is allowed in part. The decree 


of the lower Oourt as against defend- 
ants Nos. 4 ka, 4 kha, 4 gha and 4 wma are 
set aside and the suit as against them 


_will stand dismissed. The rest of the 


decree of she lower Court will remain intact. 
Defendanis Nos, 4 ka, 4 kha, 4gha and 4uma 
will get iheir costs from the plaintiff 
throughott. The plaintiff-respondent 
will getfrom defendant No. 2 his costs of 
this appesl. ` 


Cuming, d.—1 agres. 
4. Appeal allowed in part, 


—— 


CALZUTTA HIGH COURT, 
CivcL ArPEAL No. 55 or 1927. 
November 18, 1927. ; 
Present:—c ustice Sir Oharu Ohunder Ghose, 
Kr., and c ustice Sir Philip Buckland, Kr, 
GOKULLAS AND ANOTHER—PLAINTIFF8— 


ants was saved. by the 

s. 18 of the Limitation Act. It was APPELLANTS 

urged that the plaintiff came to knowof , versus 

the existence of the subsequent transfers in CHAGAN LAL AND ANOTHER 


favour of these defendants only after the 
written statement of defendant No. 2 had 
been filed and these defendants were 
brought on the record within a short time 
after the plaintiff came to know of these 
transferees. It may be that the plaintiff 
had come to know of these transferees 
only a short time before these defend- 
ants were made parties to the suit. 


(1) 12 G. W. N. 84. 
(2) 33 C. 425; 3 C. L. J, 205. : 
(3) 6 Ind. Cas. 981; 32 A. 241; 14 O. W. N. 842; 12 


Bom. L. B. 419; 7 M. L., T. 414; (1910) M. W, N, 118; 


37 I. A. 60 (P. O). - 
(4) 1 Ind. Cas. 626; 36 O, 675; 9 0. L. J. 523, 


—D2renpanT3s— RESPONDENTS. 
TTort—Jointtort-feasors—Plaintiff's right to proceed 


against any o7 them. 
A suit for damages for wrongful conversion of 


property beirg a suit in tort, can be maintained 
against any ore or more ofthe body of tort-feasors 
at the option cf the plaintiff. [p. 730, eol. 2.] 

Appeal from the judgment and deerge of 
Mr. Justice Page, dated the 3lst March, 
1927, in Suit No. 900 of 1923 reported as 104 
Ind. Cas. 721. 

Mr. Sirea-, for the Appellants. 

Messra.N. N. Bose and S. K, Dutt, for the 
Respondents. 

JUDGMENT. 
C. OfGhose, J.. This is an appeal 
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Against a decision of my learned brother 


-Mr:Page, J., by which he dismissed the : 


plaintiffs’ suit in the circumstances here- 
inafter mentioned. The suit was insti- 
tuted on 23rd March, 1923,and the plaint 
-as.it stood was filed against five defend- 
ants, namely Ohagan Lal, Sohan Lal, 
Kanya Lal, Rukmani and Mathura Bai. 
Shortly stated the plaintiffs! allegations 
were these: They stated that there was a 
dwelling -house in Bhawalpore in the 
Punjab in which they were interested 
as part owners and that the said house 
had been sold by the defendant Ohagan 
Lal acting for himself and as the consti- 
tuted attorney of the other defendant 
. by several conveyances in the’ months of 
March and April, 1920. They further 
alleged that the sales were effected with- 
out the consent and knowledge of the 
plaintiffs or any of them aad that 
Chagan Lalhad realized a sum of Ra. 19,476. 
They stated also that they were entitled 
to one-third of the sum of Rs. 19,476, 
that is to say, to the sum of Bs, 6,492. 
In the prayer portion of the plaint the 
reliefs prayed for were as follows: For 
leave under cl. 12, Letters Patent to 
institute the suit in this Oourt for. a 
decree for the said sum of Re. 6,492; if 
necessary fora declaration of the shares 
of the parties in the sale-proceeds of the 
said house and premises and fora direc- 
tion upon the defendants to psy to the 
plaintiffs their share of the said sale 
proceeds and if necessary for, an account 
by and under the direction of this Court 
ofthe dealings of the defendants of the 
moneys realized by them from the said 
sales and for a direction upon them 
to pay to the plaintiffs whatever might 
be found to be due to them on the taking 
of such accounts. 

In their written statement the defend- 
ants 
that the suit as framed was one for lands 
outside the jurisdiction of this. Court and 
was not maintainable. They further denied 
that the plaintifs had any title to the 
said house. : 

It appeared that some time in May, 1926, 
an, order was made by imy learned 
brother Buckland, J., when he was sitting 
‘on the Original Side ofthis Court to the 
‘effect that the plaintiffs’ application for 
issue of & commission of which. notice 
had been’ given should stand to trial, that 
at the hearing of the suit the plea as to 
jurisdiction taken by the defendants 
should be heard agd decided Arst, that 


GOKULDAS t, OHAGAN LAL 


Chagan] Lal and Kanya Lal statef the leerned Judge that 


116 I. ©. 1928 


Such plea would be decided on the basis 
of the piaint having regard to the conten- 
tion of the defendant Ohagan Lal and 
Kanya Lal, that the plaintiffs had no title 


‘to the horse and premises in Bhawalpore in 


the Punjab and that in the event of the 
plea of jurisdiction being deeided in 
favour oi the plaintiffs, the application 
for issue of commission was to be brought 
on before the Judge hearing the case. 
This order as stated above was made on 
18th Maz, 1926. Thesuit came on for . 
hearing before Page, J., on 2nd March, 
1927, when Sircar who appeared on behalf 
of the plaintiffs intimated to the Oourt 
that his clients were not willing to proceed 
against defendants Nos. 3, 4 and 5. Defend- 
ants Ncs. 3,4and 5 were thereupon dis- 
missed trom the suit the necessary orders. 


asto their costs being made at the same 
time. The case thereafter proceeded as 


against the two remaining defendants 
who were residents in Oalcutta namely 
Ohagan Lal and Sohan Lal. 

When. the appeal came on for hearing 
before us this. morning Mr. Sircar on be- 


‘half of she appellants stated that so far 


as defendant No. 2 Sohan Lal, was con- 
cerned, the matter had been settled with 
him anc that he was to be dismissed from 
the suit and the appeal and that, so far as 
his cosis in the first Court were concerned, 
the order made by that Court was not 
to be disturbed but,so far as his costs of 
appeal in this Court were concerned, 
one Oo.insel]'s-fes was to be allowed. 


-Upon this statement being made by Mr. 
.Birear snd upon an order being made as 


prayed for, Counsel for Sohan Lal retired. 
Thereupon, there was only defendant- 
respondent No. 1 left and that is Ohagan 
Lal for whom Mr, N. N. Bose, 


. with Mr. S. K. Dutt (Advocate) appears, 


Now, it appears from the judgment of 
two points were 
taken 2efore him, (1) that, having regard 
to the allegations in the plaint the suit - 
wasa suit for land and that no portion 
of the land being situate within the juris- 
diction of this ‘Oourt, the suit was- not 
entertainable, and (2) that having regard 
to the decision of the Court of Appeal in 


-thecaae of Hadjee Ismail Hadjee Hubeeb 


v. Hadjee Mahomed Hadjee Joosub (1) and 
it appearing that all the defendants were 
not cCwelling or carrying on business with- 
in the jurisdiction of this Court the present 
suit.was not maintainable, 


(1) 13 B, L. R. 91; 21 W. R. 303. 
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Page, J; held,on an exhaustive review 
of the cases relating to what is a suit 
for land, that the -present suit was not 
a suit for land and he thereupon ne- 
gatived the first contention raised on 
behalf of Ohagan Lal. As regards the 
second of the two contentions referred to 
above, he held, on a consideration of the 
facts ofthis case as appearing from the 
plaint, that this case was covered by 
authority, namely the case reported as 
Hadjee Ismail Hadjee Hubeeb v, Hadjee 
Mahomed Hadjee Joosub (1) and that, in- 
asmuch as all the defendants were not 
dwelling orcarrying on business within 
the jurisdiction of the Oourt, the present 
suit would not be maintained at the 
instance of the plaintiffs. The learned 
Judge thereupon dismissed the entire suit. 

On appeal before us it has been con- 
tended by learned Counsel for the appel- 
lants that onthe facts of the present 
case it can be distinguished from the case 
reported as Hadjee Ismail Hadjee Hubeeb 
v. Hadjee Mahomed Hadjee Joosub (1) in 
this way, namely, that whereas in that 
case the account prayed for could not 
be taken and the case finally determined 
because of the fact that allthe defend. 
ants were residents outside the jurisdic- 
tion of this Court and that, therefore, the 
suit could not possibly be maintained, in 
the present case the plaintiffs proceeded 
on the footing that a tort had been com- 
mitted, namely, that there had been a 
wrongful conversion of the property in 
which they were interested without their 
knowledge and assent and that, in law, 
the plaintiffs were entitled to proceed 
against one tort-feasor or against all the 
tort-feasors jointly. In this case one of 
the tort-feasors, namely, Ohagan Lal, i. e., 
the person who had sold the property for 
himself and acting as the attorney of 
some of the other parties interest- 
edin the property, was dwelling or 
residing within the jurisdiction of this 
Court, and that, therefore, the suit could 
properly be maintained in this Court. Mr. 
N. N. Bose on behalf of the respondent 
Chagan Lal argues that the case is covered 
by authority, namely, the case reported 
as Hadjee Ismail  Hadjee  Hubeeb v. 
Hadjee Mahomed Hadjee Joosub (1), and 
further that his client does not admit that 
ihe plaintiffs had any share whatsoever in 
the property in Bhawalpore referred to in 
the plaint and that, both on law and on 
facts, the suit could not be maintained in 
this Court. - 
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So far as the last point is concerned, that 
is dependent upon an investigation of facts 
and this inveszigation hasnot yet beenheld. 
But for the purposes of this appeal,we must 
proceed upon this footing, namely, whether 
it being concezed that no part of the’ cause 
of action had ezisen within the jurisdiction 
of this Court, the suit is maintainable in 
this Court beczuse of the fact that one of 
the tort-feascrs, namely, the defendant 
Chagan Lal, is residing within the juris- 
diction of this Court. Now, the case has 
been decided cn demurrer and the matters 
referred to in Buckland, J.'s order of 
lsth May, 1926, have not been gone into, 
The position, t-erefore, is that the case hag 
been decided ir the Court of first instance 
on the footing that what is stated in the 
plaint must be jaken to be correct. Now, 
it is stated in the plaint that the sale of 
the house in Bzawalpore was an unautho- 
rized sale so far as the plaintiffs were 
concerned. Itis, therefore, clear that the 
suit is one in tort and, if it is a suit in tort, 
it is elementarz that the suit can be main- 
tained at the o-tion of the plaintiffs against 
one tort-feasor or against the entire body 
of tort-feasors. Itis, therefore, not a case 
in which it was3ssential thatall the defend- 
ants who had been originally made parties 
should be befors the Court at the time the 
suit is heard; in other words, in my 
view, the case is different from the case 


reported as, Hadjee Ismail Hadjee 
Hubeeb v.  Hadjee Mahomed Hadjee 
Joosub (1). The facts in that case 


were as follows: The plaintiff sued Hy; 
resident in Bombay but-carrying on busi- 
ness by his agert in Oalcutta and others 
resident in Bombay, to set aside a release 
of his interest in a certain property in 
Bombay. The ` plaintiff prayed also for 
inventory and secounts. The learned Chief 
Justice held that the real object of the suit 
was that an accoint might be taken of the 
property and she share of the plaintiff 
ascertained anz provision made for hig 
recovering it. Ihe greater portion of the 
property was in moveable property in Bom- 
bay. Itwas held that full and complete 
relief could not be given to the plaintiff in 
the absence of any of the defendants theres 
and that the suit could not be maintained 
in the absence ci leave under cl. 12, Let- 
ters Patent, as tLe whole of the cause of ac- 
tion had not arizsn in Calcutta. Therefore, 
so far as the present appeal is concerned, 
speaking for myself, I should be inclined 
to allow it because the question that is 
raised in the’plemt is onee whether or not 
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there had been a conversion by Chagan Lal, 
who is resident in Calcutta, of the property 
in which the plaintiffs were interested and 
there is nothing in law to prevent the in- 
atitution of a suit in the present circum- 
stances against a tort-feasor who was resi- 
dent within the jurisdiction of this Court. 

Mr. Bose has, however, argued that in 
this case also having regard to the prayers 
in the plaint the question of accounts would 
have to be gone into. I express no opinion 
on the matter at the present moment but 

` it ig curious that if that was the view taken 
by the defendant Ohagan Lal, he should 
not have raised the matter at the time 
when the other defendants were dismissed 
from the suit. Ido not, however. wish to 
say anything which will preclude Mr. Bose’s 
client from raising the questions relating 
to the plaintiffs’ title to the property and 
to the other matters referred to in “his 
written statement. They are questions 
which it will be open to ihe defendant 
Chagan Lal, to raise, if so advised, at a 
subsequent stage of the suit. 

The result, therefore, is that, in my 
opinion, the present appeal should be al- 
lowed with costs and the case sent back 
to the Court of first instance for trial upon 
the issues arising on the pleadings. All 
earlier costs will follow the event. 

Buckland, J.—A suit against several 
defendants all of whom are neeessary for the 
determination of the questions which have 
to be decided in the suit must be disting- 
ished from a suit against several defend- 
ants in which all the defendants are not 
necessary for the purpose of giving the 
plaintiff the relief which he’ prays and 
against any one or more of whom it is 
open to the plaintiff at his option to pro- 
ceed. Thecaseof Hadjee Ismail Hadjee 
Hubeeb v. Hadjee Mahomed Hadjee Jgosub 
(1) was a case of the former description. 
Defendant No. 1 in that case was a resident 
of Bombay and was carrying on 
business by his gomastha in Oalcutta. But 
for that, as I understand the case, there 
was no ground upon which the Oourt could 
possibly be asked to hold that it had juris- 

‘diction. From the judgment of the learn- 
ed Chief Justice it appears that the learned 
Counsel for the respondents suggested 
that the suit should be abandoned against 

- the parties other than defendant No. 1 but 
as the learned Chief Justice pointed out, in 
order to set aside the release against defend- 
ant No, 1 thatcourse could 
‘because merely *to set aside the release in a 
suit against defendant No. 1 would leave all 
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the material questions to be decided in 
andher suit. The real object of the suit 
is that an account may be taken of the 
property left by the deceased and the share 
of ;he plaintiff ascertained and provision 


- made for his receiving it. 


"[ hé present appeal has been argued upon 
the footing that the suit as framed is a 
suit for damages for conversion in which 
itis open to the plaintiffs to proceed against 
any one or more of the joint tort-feasors 
as they may elect, They elected to proceed 
aginst five but eventually proceeded 
ageinst two—those two who reside in Cal- 
euiia. Though the suit was dismissed in 
the cireumstances stated by my learned 
btcther against the other defendants, 
nerertheless the learned Judge has held 
that, upon the authority cited, this Court 
haz no jurisdiction. In my judgment, 
the case cited has-no application in the 
ciraumstances, treating the suit as one for 
corversion. 

The matter, however, has not been argued 
from this standpoint on behalf of the res- 
pondent, The argument on behalf of the 
respondent is that this is not a suit for 
damages for conversion as stated by the 
learned Counsel for the appellants but that 
itis a suit to which the five persons who 
originally were made defendants to the suit 
are necessary parties. If this is a correct 
view to take of the situation, then the point 
wtich the learned Judge has decided 
cold not arise because, on 2nd March when 
thesuit came on for hearing and the plain- 
tifs by their Oounsel stated that they 
wculd not proceed against defendants Nos. 


“5,4 and 5, it would have been open to the 


learned Counselon behalf of defendants 
Nos. 1 and 2 then and there to have made a 
protest and pointed out that, ifthat course 


"were adopted, the suit was nof properly 


ecnstituted and could not proceed. As I 
read the minutes, that point was never 
taken and, on behalf of the defendants Nos. 
land 2 the courss adopted on behalf of 
tke plaintiffs was acquiesced in. Had the 
matter been discussed before the learned 
Judge, I cannot conceive that there would 
not have been some reference to it in the 
manutes and the learned Judge must have 
dealt with it in his judgment because, as 
T have endeavoured to point out, it goes to 
tte root of the whole case and arises be- 
fare any question of jurisdiction has to be 
decided. Mr.. N. N. Bose for the respon- 
dant has assured us that the point was 
seken. I must, however, for the present 
parpose, treat the suit as though it were, a8 
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hpparently the learned Judge did and as 
Mr. Sircar argues it is, a suit for damages 
forconversion and, in that view, I agree 
that the appeal must succeed. 

. As regards the point taken on behalf of 
the respondent, it is not, as it appears to 
me, an answer to this appeal. It isa point, 
however, which notwithstanding the mat- 
ters which I have pointed out, we have 
been assured was taken. In the circum- 
stances, I agree that the defendant will be 
entitled to object that, on the plaint ‘as 
framed, the suit is not properly constituted 
and that the plaintifis cannot succeed. 
But, on the question of law, treating this 
suit as a suit for damages for conversion 
in which the plaintifis have proceeded 
eventually exclusively against one of the 
tort-feasors, I am of opinion that the judg- 
ment of the learned Judge cannot be sus- 
tained and the appeal must be allowed and 
the suit sent back for trial as my learned 
brother has directed. 


R. L. Case remanded, 


CALCUTTA HIGH COURT. 
Letrexs Patent ÁPPEAL No. 2299 oF 1925. 
May 17, 1928. 

Present:—Sir George Claus Rankin, Kr, 
Chief Justice, and Mr. Justice Mukherji, 
SRIJAN GAZI— DEFENDANT—ÅPPELLANT 


tersus 
ABDUL SATTAR AND OTHERS—PRELAINTIFES 


— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1886), s. 48, applica- 
tion of. 
- The application of s. 48, Bengal Tenancy Act, is not 
confined to cases where the holdings are absolutely 
co-extensive. [p. 732, col. 2.] 


Letters Patent Appeal against the 
judgment of Mr. Justice Mitter, dated the 
26th January, 1928, 

Messrs. Atul Chandra Gupta and Radhika 
Ranjan Guha, for the Appellant. 

Messrs. Abinash Chandra Guha and 
Bhupendra Nath Das, for the Respondents. 

JUDGMENT.’ 

Rankin, C. J.—This is a Letters 
Patent Appeal from à decision of my learn- 
ed brother Mr. Mitter, J., sitting in second 
appeal. The suit was brought by the 
plaintiff against the preseat appellant for 
rent. The position is this. The plaintiff 
isa raiyat who, for a holding of two plots, 
pays, a rental of Rs. 9-8-0 He has let one 
of those two plots to the défendant-appel- 
lant who is an under-raiyat and he has 
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let that at a rent of Rs, 32 per annum. 


The  ftenant-defendant's contention is 
that under 3. 48, Bengal Tenancy Act, the 
plaintiff cannot recover the rent at the rate 
claimed. He says that although there has 
been let to kim only a part ofthe plaintiff's 
holding, nevertheless the plaintiff cannot 
under s. 48, Bengal Tenancy Act, 
recover mor3 than the total rent which he 
pays for his total holding plus 50 per cent. 
on that. In other words, the defendant's 
contention is that Rs. 14-4-0 is the maximum 
amount which _ the plaintiff can claim from 
him, That contention has been negatived 
by ‘the lower Appellate Court and by 
Mitter, J., on second appeal, the view 
taken being that e, 48, Bengal Tenancy 


-Act, does noi apply atall except in a case 


where the ratyat’s holding and the under- 
raiyat’s holding are co extensive, Now, it 
is quite clear that,as a matter of common 
sense, and as a matter of presumed inten- 
tion of the Legislature with reference to the 
mischief of she section, the view taken by 
these learned Judges involves a certain 
paradox. I do not say that this consi- 
deration is conclusive, but it is certainly 
paradoxical to be told, that if the plaintiff 
had let both these two plots to the defend- 
ant, the utmost he could have got by 
way of rent from the defendant is Rs. 14-4-0, 
but because, of these two plots, he has let 
only one tc the defendant, he can for 
that one recover as much asRs.32, We 
have, therefore, tosee whether it is really 
true that 8. 48, Bengal Tenancy Act, 
must be read as limited to cases where the 
holdings are absolutely co-extensive, 

Now, the acthority which has been cited 
to us on behalf of the appellant is the case 


. of Nim Chand Saha v. Joy Chandra Nath 


(1). That waz a case where the raiyat held 
land under a lease and by this lease certain 
clesses of land were specified and certain rates 
of rent were prescribed for certain classes of 
land. Apart >f that land, he let out to the 
defendant, the under-raiyat,and the under- 
raiyat’s contention was that, as it was 
ascertainable which class of land had been 
sublet, the utmost that under s. 48, Bengal 
Tenancy Act could be claimed would be 
50 per cent. in excess of the amount of the 
raiyat'S rent which was referable’ upon 
apportionment to the land which he had 
sublet to the defendant. With that con- 
tention the Court had to deal In an 
ordinary case, it would be too plain for’ 
argument that 8, 48 could not be applied 


(1) 15 Ind cas. 256; 16 Q.W. N. 857; 39 O. 839. 
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by a mere rule of three; in other words, on 
the assumption that all lands of a tenancy 
are of equal value. But the case before 
the Court was more reasonable than that 
because there the tenant prayed in aid the 
circumstance that his land could be shown 
to be of acertain class and the plaintiff 
under his lease was paying sc much rent 


very bigha of that certain class. 
the Tennad Judges Harington and 
Mookerjee, JJ., were not faced with the 


hich is presented by the case 
before us. It was not suggested that it 
would be of any service to tha defendant 
there to offer to pay as much reni as would 
equal the amount of rent paid by the raiyat 
for the total holding plus 50 per cent. of 
that. What the learned Judges were 
struggling with was the contention that, in 
the special circumstances of that case, the 
class of land being known, the amount 
paid by the plaintiff with respect to the 
defendant's land could be taken as 
ascertainable. The learned Judges there said 
that that argument was based on a fallacy. 
then say’: : 
TR cannot s affirmed that the raiyat pays 
go much rent for any particular parcel. No 
doubt, for the purposes of the assessment of 
the aggregate rent certain rates were taken 
as the basisof the calculation by the superior 
landlord. Nevertheless the raiyat holds the 
entire lands of the holding for the aggre- 
gate amount”; and then they go on to point 
‘out that the whole rent issues out of every 
part of the land demised. Having given 
that which if taken by itself, is an accurate 
and adequate statement of she law, the 
learned Judges said : | j 
"In our opinion, 8. 48, applies to cases in 
which the land held by the raiyatis co- 
extensive with the land held by the under- 
raiyat. The section was never intended 
to apply to cases of the class now before us”. 
That case was followed by Digambur Chat- 
terjee and Chapman, JJ.in an unreported 
case* Second Appeal No. 2839of 1911 (Akram 
Ali v. Anwar Ali) decided in this Oourt on 
22nd April,1914. We donot find that this 
latter case differed in any way from the 
case already dealt with. There, too, there 
was no question of the tenant being con- 
tent to pay 14 times the rent paid by his 
landlord for the whole of the landlord 5 
holding. But in Second Appeal No. 3310 
of 1915, [Natibullah Akanda v. Badi Bepari 
(2)| decided in this Court on 15th August, 


(2) 42 Ind, Cas. 243, 
` *gince reported as 24 Ind. Cas. STET] 
T e . . 


question W 
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1917, by Teunon and Shamsul Huda, JJ., 
a case arose presenting exactly the same 
featurs as it presented in this case, and 
there the learned Judge pointed out that the 
decision of Harington andMookerjee, JJ.,in . 
Nim Ghand Saha v. Joy Chandra Nath (1) 
was perfectly right if it was understood with 
refereace to the facts with which they had 
to deal, but that, if it was taken that only 
where the two plots were absolutely co- 
extensive was the section to be, applied at 
all, that would be a construction which 
woulc defeat the policy of the Legislature. 
It seems to me that that case is exactly on 
all fcurs with the present case and I agree 
entirely with the judgment whieh was 
given therein. This is what was said: 

“In applying the case reported as Nim 
Chand Saha v. Joy Chandra Nath(l) toa 
case euch as this the learned District Judge 
has fallen into an error, and to hold that s. 
48 applies and ean be applied only where the 
whole of the raiyat's holding is sublet 
would be to defeat the policy and inten- 
tion cf the Legislature. Inthe case cited, 
as a matter of fact, the rent for the whole 
holding was Rs, 21-14-0. The plaintiff 
elainced in respect of the portion sublet 
a rent of Ra. 14. To have applied in that 
case “he principle for which the appellants 
before us now contend would have been to 
decree arent higher than the rent claimed." . 

Reference is madein the judgment of 
Nim Chand's case (1) at page 843* to certain 
observations of Geidt, J., in the case of 
Akhü -Chandra Biswas v. Amjad Ali, 
(Seecnd Appeal No. 415 of 1903). We have 
sent for that judgment and have perused 
it ard there is nothing in that judg- 
meni which militates against the view 
whical have expressed. Thereisa great 
deal in that judgment which shows that you 
cannot apply s. 48, Bengal Tenancy Act, 
by assuming that all lands areof equal 
valus and proceeding upon a simple rule 
of three. The truth is that the proposi- 
tion that rent: issues from every part of 
the land demised and the proposition that 
lands are of different quality are insuffi- 
cien: to base a conclusion to the effect that 
8. 48 can only apply where the two holdings 
are co-extensive. These considerations afford 
nọ objection to applying s.48 in the way 
which is contended for by the appellant 
in tae present case. Accordingly I am of 


opirion that this appeal should be 
allowed. 
Tae result is that the decrees of the 
*Page of 39 O.—[Ed.] Í 
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learned Judge of this Court and of the 
lower Appellate Court are set aside and 
the decree of the Court of first instance 
is restored. The defendant must have 
his costs in the lower Appellate Court in 
the second appeal to this Court and in 
the appeal before us. 

It was contended before us that the 
rent in this case was not a money rent, 
but on this point, the decision of the learn- 
ed Judge of this Court in second appeal 
18, I think, clearly right. 

Mukherji, J.—I agree. 

R. L. Appeal allowed. 


' CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Deorne No. 2261 
' or 1926. 

April 20, 1928. 

Present :—Mr. Justice Mitter and 
Mr. Justice Mallik. 
LAKSHMI OHARAN MAJUMDAR— 
PLAINTIFF—ÁPPELLANT 


versus 
NABADWIP OHANDRA.PANDIT— 
DEFENDANT—RZESPONDENT. 

Evidence Act (I of 1872), s. 92 (iv) —Registered in- 
strument—Hvidence to show variation.of terms—Acis 
and conduct of parties, admissibility of—Long non- 
enforcement of rights, whether gives right to inference 
of abandonment--Waiver—Question of legal inference 
from facts. 

Evidence of the acts and conduct of the parties 
is not admissible for the: purpose of showing that the 
main or essential terms ofa registered instrument 
have been varied. [p. 735, col. 1.) 

Dattoo v. Ramchandra Totaram (11) and Maung Kyin 
v. Ma Shwe Lal (10), relied on. ` 

Kelis Chandra Saha v. Darbaria sheikh (2), treated 
as no longer law. 

In order to establish an abandonment of right which 
is created by ‘a document which is explicit and un- 
ambiguous in its terms, something more than a mere 
non-enforcement of right over a number of years is 
necessary. [p. 735, col. 2.] 


The question of waiver or relinquishment is a ques- . 


tion of legal inference from facts found and can. be 
examined in second appeal. [ibid.] 

Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the 23rd 
June, 1926, modifying that of the Munsif, 
Lakhipur, dated the 25th August, 1923. 

Babu Pannalal Chatterjee, for the Appel- 
lant. j : 

Babu Ramesh Chandra Sen (with him 
Babu P. C Sen), for the Respondent. 


JUDGMEN T. 

' Mitter, J.—This is plaintiffs appeal 
against the decision of the Additional 
Subordinate Judge of Noakhali, dated the 
23rd June, 1926, modifying a decisien of 
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the Munsif,  Lakhipur, dated the 25th 
August, 1923. The suit in which this 
appeal arises’ was commenced by the plaint- 
iff for recovery of Rs. 57-8-9 as arrears of 
rent together with cesses and interest for 
the years 1325 to 1328 B.S. in respect ofa 
holding which the principal’ defendants 
hold ander the plaintiff. The case of the 
plaintiff is that the defendant was holding 
the disputec land at a jama of Rs. 7-15 a 
year. He szates that the rights between 
the perties were created by a kabuliyat 
which was executed on the 28th Chaitra, 
1293, and that the plaintiff did not realise 
through mistake thejama at the rate of- 
Rs. 7-I5 a year but realised it at the rate of 
Rs. 5ayear. The defence ofthe defend- 
ant in substance was that the defendant 
was holding this jama at a fixed rental of 
Rs. 5a year. This defence did not prevail 
with the Court of first instance and the 
Munsii decreed in part for the rents of the 
period in sut at the rate of Rs. 7-15a year 
and only veried the amount of interest. 
An appeal was taken tothe Court of the 
Subordinate Judge of Noakhali and the 
learneG Subordinate “Judge held that the 
plaintiff was entitled to get rent at the 
rate of Rs. 5 a year. Before the Subordinate 
Judge it was contended by the defendants, 
now respondents, that although in the 
kabuliyat of 28th Chaitra, 1293, there was 
a stipulation that after the Bengali year 
1296 rent was to be realised atthe rateof 
Rs. 7-15a year, rent had been realised.at 
the lowsr rata of Rs.5 ever since that date 
end, consequently, there has been a waiver 
of the stipulation in the kabuliyat that 
the fixed rertal was to be at the rate of 
Rs, 7-15 a year. This contention of the 
Gefendent prevailed with the lower Appel- 
late Court ard the lower Appellate Court 
came to the finding that the explanation 
given by the plaintiff that the 
rent at the rate of Rs. 7-15 was not 
realised thrcugh mistake was not an 
explanation’ which he. would accept 
and from zhe fact of non-realisation 
of rent at the rate of Rs. 7-15 the Oourt of 
Appeal came to the conclusion that there 
has been a waiver of this stipulation paid 
a higher rate and that consequently the 
plaintiff could not claim rent at that rate. 
The Court of Appeal also held that on the 
construction DË the kabuliyat. the defend- 
ant was hold:ng a permanent mokarrari 
lease under ihe plaintiff. In other words, 
the effect of the lower Appellate Court's 
decision is that all (the terms of the 
kabuliyat must be given effect to except 


434 


the term which referred to the progressive 
increase of rent up to the limit of Rs, 7-15 
which was to be the fixed rental for all 
times to come after the. year 1296. In 
support of this decision, the lower Appel- 
late Court relied on three decisions of this 
Oourt in the cases of Beni Madhub Gorani 
v. Lalmoti Dassi (1) and Kalis Chandra 
Saha v. Darbaria Sheikh (2) and Manindra 
ae Nandi v. Durga Sundari Dassya 
3 


. A second appeal has been taken to this 
Oourt against this decision of the Sub- 
ordinate Judge andit has been argued by 
the learned Vakil for the appellant that 
the decision of the lower Appellate 
Court in so far as it decreed the plaintifi's 
suit at the reduced rate of Rs. 5 is wrong; 
firstly, because it was not permissible to 
the lower Appellate Court to rely on the 
evidence of the acts and conduct of parties 
for the purpose of varying the terms of the 
original kabuliyat, and secondly, because 
in any event the mere fact of non-realisa- 
tion of rent for a large number of years 
does not necessarily give rise to the legal 
inference that there has been a waiver of 
the right to receive a fixed rent of Rs, 7-15 
.& year after 1296.. We think that both 
these contentions are well-founded and 
must prevail. The case of Beni Madhub 
Gorani v, Lalmoti Dassi (1) relied on by the 


lower Appellate Court is cbviously dis-. 


tinguishable. It will appear from the 
report of that case that there the question 
was as to whether the kabuliyat was ever 
acted upon. The kabuliyat stipulated a 
rate of rent to be Rs, 27 at the inception 
and after a certain number of years to be 
Rs. 30 and the rent which was paid was 
neither Rs, 27 nor Rs. 30 and it was held that 
as the rent mentioned in the kabuliyat had 
“not been paid fora large number of years, 
an inference might be drawn that dhe 
kabuliyat was not intended to be acted 
upon. In the present case, it is common 
ground that the kubuliyat was acted upon, 
so far as the realisation of rent at the rate 
of Rs. 5 up to the year 1296 was concerned. 
It is not the case of the defendant that 
there was any contemporaneous agreement 
at the inception of the tenancy which was 


created by the kabuliyat thet, although it . 


was stipulated that after 1296 the rent 

to be paid was Rs. 7-15, yet it was agreed 

that that stipulation was not to be given 

effect to. The case of the defendant is that 
(1) 6 C. W: N. 242, 


(2) 32 Ind. Cas. 251; 20 O. W. N, 347.9 
(3) 32 Ind, Cas. 185,920 O. W. N. 680... 
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by rezson of non-realisation of rent from 
1296, there has been a variation of that 
particular stipulation in the kabuliyat and 
as the kabuliyat was created by a registered 
instrument, such a variation or reduction of 
rent could only be 
regis;ered instrument. In this connection, 
refersznce may be made to the provisions 
of s. 32, cl, (tv) of the Indian Evidence Act 
and to two decisions, one of a Full Bench 
ofth.s Court in the case of Lalit Mohan 
Ghose v. Gopali Chauek Coal Co. Lid. 
(4) and to the case of Durga Prasad Singh 
v. Rajendra Narayan Bagchi (5) which 
went before the Judicial Committee of the 
Privy Council. The case of Kalis 
Chardra Saha v. Darbaria Sheikh (2) does 
undcubtedly lend some support to the 
contantion raised by the learned Vakil 
for she respondent and support the view 
takea by the Oourt of Appeal below. To 
this case Mr. Justice Nalini Ranjan 
Oha-terjea was a party and he considered 
the case of Kalis 
Dar»aria Sheikh (2) in a later case, namely, 
in the case of Narendra Lal Khan v, Bhola 
Nata Bhuya (6). At page. 335* Mr. Justice 
Oheiterjea in delivering the judgment of 
the Oourt observed as follows:— 


"It may be open to doubt, -however, 
whether there can be a waiver of the 
essential terms of a registered lease except 
by a registered instrument having regard 
te the decision of the Full Bench in the 
ease of Lalit Mohan Ghose v. Gopali Chauk 
Cocl Co., Ltd. (4) where, however, the 
variation was sought to be effected by 
documénts, But in the cases mentioned 
abcve,the Court held, upon the evidence 
of the subsequent acts and conduct of 
the parties, that certain terms of the 
contract were never intended to be acted 
upon. On the other hand, in the case of 
Lachatullah Sheikh v. Bishambar Roy (7) 
Jenkins, O. J, and Doss, J., held that an 
ag-eement is nonetheless oral because ‘it 
is to be inferred from the conduct of the 
parties, " 

“he learned Judge then referred to the 
fact that this question was raised before the 
Judicial Committee in the case of Maung 


Q) 12 Ind. Cas. 723; 39 0.284; 14 C. L,J. 411; 16 
Q. 37. N. 55. i 


©) 21 Ind. Cas. 750; 41 C. 493; 40 I. A; 223; 18 O. W. 
N. 66; (1914) M. W. N. 1; 15 M. L. T. 68; 19 0, L. Je 
95- 26 M. L. J. 25; 16 Bom. L. R. 42 (P, O 


r6) 77% Ind. Cas. 154; 27 O. W.N. 3360; A. LR, 
1923 Cal. 417 


Mm) 6 Ind. Cas. 577; 12 C. L. J. 646. ° : 
"Pago of 97 0. W, N.—[Ed.] 
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made by another 


Chandra Saha v. . 
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Kyin v. Ma Shwe La (8) but was not decided 
and he held again at page.339* that 
although the decisions of some of the 
other High Courts took a view contrary 
to that taken by the Full Bench of this 
Oourt in Preonath Shaha v. Madhu Sudan 
Bhima (9) the question so far this 
Court is concerned was not free from 
difficulty nor settled, although the weight of 
authority was in favour of the admissibility 
of evidence of the acts and conduct of 
parties and this Court has held in some cases 
upon the subsequent acts and conduct of 
parties that certain terms of a contract 
were never intended: to be acted 
upon, i.e. from the very beginning. At 
the time of this decision in Narendra Lei 
Khanv. Bhola Nath Bhuya (6) the Judicial 
Committee, as the learned Judge points 
out, expressed no opinion on the question 
with regard to the admissibility of the 
evidence of the kind with which we have 
to deal. It appears, however, that the 
Judicial Committee did decide the ques- 
tion in 1917, as will appear from the report 
in the case of Maung Kyin v. Ma Shwe Lal 
(10). Apparently, the attention of 
the learned Judges who dealt with the 
case of Narendra Lal Khan v. Bhola Nath 
Bhuya (6) was not drawn to the case. Be 
that as it may, it seems to me from a 
reading of this decision that evidence of 
the kind with which we have to deal in the 
present case, namely, the acts and conduct 
of parties for the purpose of showing that 
the main or essential terms of an instru- 
ment have been varied is not admissible. 
Reference might be made inthis connection 
to the following observations of Lord Shaw 
in that case: — 

"Founding upon this section, the res- 
pondents maintain that the whole of the 
evidence led must be rejected. On the 
contrary, the appellants maintain that, 
notwithstanding the terms of the section, 
they are entitled to set up and prove the 
acts and conduct of the parties as incon- 
sistent with the transfer of property and 
only consistent with the true nature of the 
transaction having been one of mortgage 
or transfer of mortgage. They found upon 

(8) 12 Ind. Cas. 39; 38 C. 892; 38 I. A. 146; 15 O. W. 
. N. 958; 10; M. L. T. 103; (1911) 2 M. W. N.30; 14 0. L. 
J. 216: 13 Bom. L. R. 797; 8 A. L. J. 1184; 21 M. L. J. 


20 Bom. L. 
114; 11 Bur. L. T. 21 (P. OJ. 
*Page o£ 21 C. W, N.—[Ed.] 
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aconsidera-le body of authority to that 


effect, ete eio," | 
Their Lordships pointed out at page 331* 


‘that the true rule seems to have been laid 


down in the case of Dattoo v. Ramchandra 
Totaram (1!) decided by Sir Lawrence 
Jenkins, We think that, having regard to 
the observations which I have quoted, it 
is extremely doubtful if the decision in 
Kalis Chanc-a Saha v Darbaira Sheikh (2) 
to which ref=rence has already been made 
can be regarded as good law. Mr. Sen 
who has appeared for the respondent had 
to concede that in substance the effect of 
thisrelinquishment is really to vary the 
right of the plaintiff which was a right to 
receive the higher rate of rent. There has 
really been'a 3ubstraction from that right 
and that variation can only be made by -a 
registered irstrument. We think the deci- 
sion of the lower Appellate Oourt is wrong. 

With regerd to the second ground 
taken by the learned Vakil for the appel- 
lant, as I have already stated, that also is 
a substantial ground and should. be given 
effect to. It lay on the defendant to es- 
tablish that shere has been a permanent 
relinquishment of the right by the plaintiff 
to receive the higher rent. The fact of 
non-realisaticn ofrentfor a large number 
of years might be consistent with a tem- 
porary abatement although the temporary 
abatement right extend over a large 
number of years. The question of waiver 
or relinquistment is a question of legal 
inference from facts found. The question 
of waiver, acquiescence or estoppel is a 
question which -can be examined by this 
Court in seeond appeal, In this con- 
nection, reference may be made to the 
case of Beni Ram v. Kundan Lal (12). 
We think that in order to establish an 
abandonment of right which is created by 
a document waich is explicit and unam- 
biguous in ite terms, something more than 


-a mere non-enforcement of right over a 


number of yezrs is necessary. It is con- 
ceded that there is nothing more in thiscase 
than the fact c£ non-realization of rent for 
a number of years. That alone would not 
justify us in hclding that there has been a 
permanent acandonment of the right -to 
receive a high=r rent. 


The result is that the decree of the lower 
Appellate Corrt must be set aside and 
that of the Munsif restored, but in the 

(11) 30 B. 119; 7 Bom. L. R, 669. 

(12) 91 A. 496; £6 I. A. 58; 30. W. N. 502; 1 Bom, 
L. R. 400; 7 gar. E. O. J. 523 (P. 0.). 
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circumstances of the present case there will 
be no order as to costs. ` 
Mallik, J., concurred. , 

A. Appeal allowed. 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 8 or 1928. 

April 27,1928. . 
Present :—Sir George Olaus Rankin, Kn, 
_Chief Justice and Justice Sir Charu 
Chunder Ghose, Kr. . 
MANMOTHA KINKUR BOSE—PLAINTIFF 
—APPELLANT 
versus 
ABU JAFER MAHOMED HASHIN ALI— 
DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXVII, 
v. 2—Presidency Small Cause Courts Act (XV of 1882), 
s. 22—Swmmary suit on negotiable instrument— 


Suit triable by Small Cause Court instituted in High 
Court—Costs—Order as to costs—Interference in 


appeal. 

It is settled law that the Court of Appeal will 
never interfere with the order of the Judge in the 
trial Court as to costs unless the order offends 
against some well recognised principle or "unless 
the Cour of Appeal feels that it would be unjust 
to the party against whom itis mada ifthe order -be 
allowed to stand. 

Ordinarily, a plaintiff who avails himself of the 
procedure indicated in O. XXXVII, Oivil Procedure 
Code, in the event of O. XXXVII, r. 2, sub-cl. (2), being 
held applicable, is entitled to his costs, but where the 
guit is cognizable in the Small Cause Court and where 
it is instituted in the High Court, the provisions 
of s. 22 of the Presidency Small Cause Courts Act 
are attracted and no costs are allowable to the plaintiff, 
unless the Judge who tries the suit certifies that 
it was one fit to be brought in the High Court. 

Mr. B. K. Chaudhuri, for the Appellant 


JUDGMENT. 

C, C. Ghose, J.—This appeal relates 
to a question ofcosts. It is settled law that 
the Court of Appeal will never interfere 
with the order of the Judge in the trial 
Court as to costs unless the order offends 
against some well recognised principle or 
unless the Court of Appeal feels that it 
. would be unjust to the party against whom 
itis made if the order be allowed to stand. 

In this case the plaintiff's suit was for 
recovery of asum of Rs, 705 and it was in- 
stituted under O. XXXVII ofthe Code of Civil 
Procedure. The claim arose on a promissory 
note executed by the defendant on the 23rd 
December, 1926, for Rs. 600 with interest 
thereon at 24 per cent. per 
Justice Pearson made a decree on the 9th 
January, 1928, for the amount claimed but 
he did not allow any costs to the plaintiff. 

On appeal itis contended on behalf of 
the plaintiff that having regard to 
the words used in O.XXXVII, r. 2, &ub-el. 
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(2), Civil Procedure Code, the plaintiff was 
entitled asa matter of right to a decree for 
costs on the prescribed scale,?. e., costs on 
Seale No. 1. The plaintiffargues that O. 
XXXVII, Oivil Procedure Code, does not 
applz to the Small Cause Oourt and that, 
therefore, he having instituted the suit in 
the High Oourt, ought not to be held 
diseatitled to costs. f 
The question of procedure under O. 
XXXVII,Civil Procedure Code, and the ques- 
tion of the right to institute a suit for the 
recovery ofa sum of Rs. 705 in the Smail 
Cause Court are entirely different. Ordi- 
narily, the plaintiff who avails himself of the 
Prozedure indicated in O. XXXVII, in the 
event of O. XXXVII, r. 2, sub-cl, (2), being 
helc applieable, is entitled to his costs, but 
where the suit is cognizable in the Small 
Cause Court and where it is instituted in 
the High Oourt, the provisions ofs. 22 of 
the Presidency Small Oause Oourts Act 
are attracted. In cases governed by the 
last mentioned section, no costs are allow- 
able to the plaintiff, unless the Judge who : 
tries the suit certifies that it was one fit to 
be brought in the High Court. I am un- 
abl» to see why the provisions of s. 22 of the 
Presidency Small Cause Courts Act should 
not be held applicable to this case. The 
plaintiff was not bound to avail himself of 
the procedure indieated in O. XXXVII, 
Oiril Procedure Code, but he having chosen 
to avail himself of that procedure ina suit 
for the recovery of a sum less than the 
amounts mentioned ins. 22 of the Presid- 
enzy Small Cause Courts Act, took the 
rick of having no costs allowed to him un- 
lees he could induce the Judge to certify 
that it was a fitand proper case to be 
brought in the High Oourt. In this case 
jt would appear from the minutes of the 
trial before Mr. Justice Pearson that the 
learned Judge considered the matter of 
costs and being apparently of opinion that 
tha case was,not one fit to be brought in 
ths High Court, disallowed costs to the 
plaintiff. It may be that in some instances 
of like nature costs have been allowed to the 
pkaintiff, but on fuller consideration I am 
of opinion that the question of costs ina 
cese of this description is regulated by the 
provisions of s. 22 of the Presidency Small 
Cause Oourts Act. j 
The result is that this appeal fails and 
must be dismissed. As the respondent 
des not appear, there will be no order for 
costs. | 
Rankin, C.J.—I agree. ° 
A. ` Appeal dismissed. 
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' ALLAHABAD HIGH COURT. -` 
~-SEoonp Oivi AepzAu No. 1203 oF 1927, 
so + +s February 21, 1929. I 

` Present; —Mr. Jüstice Boys. . . 
‘RAM SAR UP—DRFENDANT —APPELLANT 


- There is a 
houses in a 
daries’ and gateway and in the absence of evidence 
to the contrary, effect should be given to that pre- 
sumption. 

-The transfer of a house and a mohalla would carry 
with it the right to a joint share in the 'sehdaries' 
and gateway unless a different intention is expressed 
or necessarily implied, 


` Becond appeal from a decree of the Ad- 


ditional Subordinate J udge, Bulandshahr, 


dated the 19th of April, 1927. 


Mr. Panna Lal, for the Appellant. 


Mr, Benod Behari Lal, for the Respond- 
ent. i 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit by anumber of 
owners of houses constituting what is des- 
cribed as a mohalla, The mohalla appears 
. fo be éelf-contained with on one side a 
large gateway with two "sehdariés", one on 
each side. A person, Man Singh, who 
formerly owned one of the houses inside 
the mohalla but who sold it 10 or 12 years 
ago, has recently claimed to sell the two 
"selidaries" to one of the defendants who 
has proceeded to convert one or both of 
them into kothas. He is also alleged to 
have obstructed the flow of water through 
the gateway. But that is not now in dis. 
pute. The plaintiffs brought this suit for a 
declaration that they had joint rights of 
ownership in the two "sehdaries," These, 
before one set of the: defendants had pro- 
ceeded to alter their nature? were apparent- 
ly in the common form of what are known 
as “sehdaries”, i, e., theyare largely open 
rooms with three doors to them—rooms such 
48 are commonly occupied by watchmen or 
chaukidars, The mohalla apparently took 
its name originally from the firstset of 
occupants who used to inhabit it, and who 
parted with their rights ‘to a second set. 
There is, as might be expected in sucha 
case as this, no very definite evidence ag 
to who actually built the “sehdaries” and 
the gateway. There is evidence that the 
individual houses in the mohalla have been 
transferred. The question that arose in 
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> the gateway, e 
. Tightin tze “sehdaries” 


: of passing in the property, 


231 


this case was whether the transfer of an 
individus. house carried with it any right 
to a join; sharein the two "sehdaries" and. 
and whether, if it did not, the 
and the gateway 


remained :n the original persons, whoever 


" they might be, who were responsible for 
- their construction; and, thirdly, whether the 
DEFENDANTS—RESPONDENTS, y 
. inshowinz 


defendan:s or any of them had succeeded. 
that they or their predecessors 


built and that they had a title in the 


' "sehdariez'and the gateway, It has also 


been suggested by Counsel for the appel- 
lant that this last question would.not arise 
at all unless the plaintiff had given evi- 
dence whkh required to be rebutted by 
the defence, In other words, that it lay 
upon the 3laintiffs to prove that they had 
some title zo interfere with the defendants 
before the defendants could be called on to 
explain their actions. Thatisto put in a 
simple way the simple issue that has arisen. 
The lower Appellate Court has held- that 
from the nature of the neighbourhood and 
the buildings, there would, in the absence 
of any other evidence, arise a presumption 
that the owners of the existing houses had; 
a joint rigotin the “sehdaries” and the 
gateway. “his appears to me undoubtedly 
a reasonab.e presumption, always bearing in 
mind that-: may only be effective, in the 
absence of ther reliable evidence to the 
contrary and might perhaps be easily rebut- 
ed, 

Counsel for the appellant first argued 
that no interest could accrue to any of the 
present own2rs of houses by virtue of their 
sale-deeds ualess. there was a specification, 
in those salz-deeds that the vendees were 
acquiring some right in the “sehdaries” 
and the gateway. The argument . appears 
io me rathe> to beg the whole question.. 
fe ie made to s. 8 of the Transfer of 

roperty Acz, That section says: “Unless. 
a different intention is expressed or neces-, 
sarily implied, .a transfer of property, 
passes forthwith to the transferee all the in- 
terest which che transferor is then capable 
f and in the legal. 
incidents thersof”. It appears to me that. 
if the transferor had at the time of the- 
transfer of his house actually, by virtue of 
owning that 30use, a joint interest in the 
“sehdaries” and the gateway, that interest 
in the "'sehdazies" and the gateway would 
be part and percel of his interest in the pro- 
perty transferred and we should, therefore,- 
only be brquett ‘back to the original. ques- 
tion: Did'the owner ofea house in-that 
mohalla own. by- virtue of his ownership of- 
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that house also a right in the "sehdaries" 
and the gateway? ` 

I have stated that it appears ‘to me a 
most reasonable presumption in the circum- 
Btances of the case that the owners of the 
houses in the mohalla had a joint right in 
"sehdaries," and the gateway, and that in the 
- absence of reliable evidence to.the contrary 

effect would have to be given to that pre- 

sumption, The defence have endeavoured 
to meet this by trying toset up ownership 
in the transferor of the "sehdaries" and the 
gateway, i.e, by leading evidence of their 
title. Theevidence led by them has been 
disbelieved and it has been characterised 
by the lower Appellate Court as rubbish. 
The result is that there is no evidence on 
the record to rebut the presumption to 
which I have referred. Ithink, therefore, 
that the lower Appellate Court was right 
in giving weight to that presumption, and 
I dismiss the appeal with coste. : 
The cross-objection, if there is one 
but neither Connsel can tell me whether 
there is one or there is not, though its 


- existence is suggested by the cause- list is. 


«dismissed with costs, 
A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Srconp Civin APPEAL No. 2149 or 1927. 
February 20, 1929. 

Present :—Mr. Justice Ashworth. 
Musammat RAFIQ-UN-NISA BIBI— 
DEFENDANT— APPELLANT 
versus 
ABDUL SHAKUR KHAN AND OTHERS— 
PLAINTIFF AND ABDUL GHAFFAR KHAN 

AND OTRERS—DEFENDANTS— RESPONDENTS. * 

Civil Procedure Code (Act V of 1908), s. l1l1— 
—Litigating under same ‘title’, meaning of — Cause 
of action’ and ‘title’, difference between—Suit as 
assignee of mortgagee—Dismissal of suit—Subsequent 
suit as sub-mortgagee—Res judicata. 

The expression ‘title’ as used in s. 11 of the Civil 
Procedure Code, refers to the “capacity or interest of 
a party, that is to say, whether he sues or is sued 
for himself, in his own interest, or fcr himself as 
representing the interest of another or as representing 
the interest of others along with himself. It has 
nothing to do with the particular cause of action on 
which he sues or is sued. [p. 739. col. 1.] 

Where failure to plead a specific cause of action, 
either as the sole course or asan alternative course, 
ig due to a wrong view of the law, Explanation 4 
will certainly apply. Where such failure, however, is 
due to the plaintiff having an hones: bglief as to a 
fact or series of facts, Ibing sufficient to entitle him 
to the relief claimed, it Will seldom de held that he 


RAFIQ-UN-NIGA BIBI v. ABDUL SHAEUR KHAN. 


118 I. C. 1929: 


was bound to raise a different cause of action or an 
alternative cause-of action. Each case must be decided 
on its merits, [p.740 cols, 1 & 2.] 

Where a person sued for recovery of money by 
sale of a property alleging that he had obtained an 
assignment of the mortgage rights held by another 
over the property, and the suit was dismissed on 
the ground that the deed obtained by him did not 
amount to an assignment but created only a sub- 
mortgage o2 the mortgagee rights, and he instituted 
a fresh swt for sale as a sub-mortgagee: 

Held, (1) that he was not litigating under & 
different ‘title’; [p. 740, col. 1.) 

(2) that the second suit was barred by res judicata 
as he ough- to have made his rights as a sub-mortgagee 
a ground o2 attack in the previous suit. [ibid.] 


Seconc appeal from a decree of the Second 
Additioral Subordinate Judge, Gorakhpur, 
dated the 12th of September, 1927. 

Dr. K, N. Katju and Mr. Haribans Sahat, 
for the Appellant. ? : 

Mr. A. P. Pande, for the Respondents. 


JUDGMENT.—This second appeal 
arises oct of a suit brought by the plaint- 
iff-respondent for recovery of a sum of 
Rs. 359. principal and interest on foot of a 
mortgage-deed, dated the 20th June, 1922. 
This mcrtgage-deed wasadeed by which 
Musamnat Rafiq-un-nissa, defendant No. 1 
had mo-tgaged her mortgagee rights. The 
plaintif, therefore, sues on what is known 
as aBu5-mortgage.  Musammat Rafiq-un- 
nissa had become mortgagee under a mort- 
gage executed on 4th April, 1915, by one 
Abdul Razzaq. The plaintiff asks to re- 
cover his money by sale, if necessary, of 
the actual property and not merely by sale 
of the mortgagee rights. In his plaint he 
has incicated that he desires a decree in 
form No. 9 of Appendix (d), of the First 
Schedule of the Civil Procedure Code, that 
form being made a statutory form imposed 
by O. XLVIII, r. 3, which provides that 
the form given in the appendices shall be. 
used or the purposes therein mentioned. 
Both the lower Courts have decreed the 
suit. The objection was taken in those 
Courts that this suit was barred under the 
rule cf res juditata by a previous suit. It 
appears that in a former suit the plaintiff 
sued for recovery of the money under his 
mortgage-deed by sale of the mortgaged 
property, and set up then that the mortgagee 
rights bad been actually assigned. to him 
under the deed of 20th June, 1922. Of 
cours3, if he was assignee of the mortgagee 
rights, he was exactly in the same posi- 
tion Bs if he was mortgagee and could do 
so. That suit was dismissed on a finding 
that the plaintiff was not an assignee of 
the mortgagee rights but only a sub- 
mortgagee. Inthe judgment. of the Sub- 
ordizate Judge inthe previous suit dated 
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the 20th of October 1926 the Subordinate 
Judge went on to consider whether the 
plaintiff could have got the relief he 
claimed by suing asa sub-mortgagee and 
not as an assignee of the mortgagee rights, 
and held that he could, if his suit had 
been so framed, and if the proper Court- 
fee had been paid, 
. . Now, the lower Appellate Court care- 
fully considered whether s. 11 of the Civil 
Procedure Code did bar the present suit. 
It held that it did not for two reasons. 
. One. reason was that the causes of action 
of the two suits were different, This 
reason appears to me to have no force, 
Nowhere ins. llis the term used "cause 
of action.” The other reason given is 
that the plaintiff was not suing under 
the same title in each suit.. It is clear 
from the judgment ‘that the Subordinate 
Judge considered that the person suing 
aS an assignee ofa mortgagee right was 
a person litigating under a different 
title from a person suing as a  sub- 
mortgagee. If he was right, then there 
was no bar, 
The expression “title” has been con- 
stantly misinterpreted. That term, as used 
ius. 11 of the Civil Procedure Code, refers 
to the capacity or interest of a party, that 
is to say, whether he suesoris sued for 
himself, in his~own interest, or for him- 
self as representing the interest of an- 
other or as representing the ‘interest of 
others along with himself. It has nothing 


to do with the particular cause of action. 
on which he sues or is sued. The in-. 


stance given in the well-known authority 
on res judicata by Bower, 198 of the 1994 
edition, is thatof a man suing on one 
occasion as an individual,in his personal 
interest, and on another occasion suing in 
a representative character where his in- 
terest is shared with that of other persons. 
It appears to me desirable to quote the 
whole passage :— FM 

“A party who, though identical in name, 
litigates in different characters in the two 
proceedings, is, in contemplation of law, 
and in the correct sense of the civilians, 
two separate and distinct persons; so that 
a decision for, or against, a man who 
appears ina representative character, is 
not conclusive in favour of or (as the case 
may be) against, the same man appearing 
in subsequent proceedings as an individual, 
or in a different representative character. 
Oonversely, two persons distinct in name, 
but substantially identical in title and 
interest , constitute in law one and the 
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‘same partr for the purposes of 


739 - 
estoppel 

by res judecata, as for all others,” f 
Thst th=. Legislature attached the same 
meaning zo the word "title" in s. 11 


appeers tome tobe perfectly clear from 
Explenation 4. This explanation enacts 


that hers a representative sues, the per- 


son that bh» represents shall be bound: by 
a decisior against the representative. 
This explznation thus uses as an instance 
of “title” the same instance as is used by 
Bower, i 

Tha question of the cause of action is 
imméteriel to a question of title, though . 
it has ecoostantly been confused with it 
in text-books in this country. One in- 
stanca is io be found in Agarwala's Indian 
Practice, 1326, page 90, There a case is 
discussed where on the death of K. A. 
claimed land as its real owner on the 
allegation that K. was a mere benamidar 
for him, and the suit was dismissed. A. 
then sued to recover the same land as the 
heirof K The suit was held not to be. 
barred ina single Judge's decision of the 
Panjab High Court on the ground that 
the two. titles were inconsistent. The 
commentaior disagreed with this decision, 
but not cn the ground that “a cause of 
actin” vasa different thing to “title.” 
He invoked Explanation 4 of s, ll ag 
an exp-anation which qualified the 
meaning of title, Explanation 4 runs: 
"Aur metter which might and ought to. 
have been made ground of defence or 
attack ir such former suit shall be deemed 
to have teen à matter directly and sub- 
stantially in ‘issue in such suit.” But it 
is clear that Explanation 4 is an expla- 
nation atíaching to the word “matter” 
used in Ehe inducement to the section and 
ig nobar Explanation that can affect the 
wora “bise.” The correct ground for dis- 
senting Ím the Punjab decision should 
have beem that whether a man is suing 
on the basis of a transaction, where the 
purehase- was acting for him, or whether 
heis suirg as an heir of K, in each casá 
he is sung as an individual, and there- 
fore his title is the same. It would, of 
course, ba different if he had brought 
the second suit as representing all the 
heirs. 

Ocunsel for. the respondent maintained 
that in tte former suit the plaintiff sued 
as nortgagee and in the latter suit as sub- 
morigage>. He, therefore, urged that the 
decision of the first suit that the plaintiff 
had no z.ght as mortgagee was a decision 
on & diffrent matter fo that involved in 


“action, 


- 
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ihe present ‘suit, the present suit being 
concerned with the question whether the 
plaintiff had any rights as sub-mortgagee. 
He appears to meto be correct in this 
contention; but his contention ignores Ex- 
planation 4 of the section. The question 
is whether the plaintiff should in the 
former suit have raised the contention 
that he had a right to sell the property 
as: sub-mortgagee and not as mortgagee. 
His failure to claim as sub-mortgagee 
rather than as mortgagee in the former 
suit can only beascribed to want of proper 
legal advice. His mortgage-deed of the 
20th June, 1922, clearly was a sub-mort- 
gage and not an assignment of the mort- 
gagee’s interest. Now it seems to me 
impossible to hold that a person, who, if 
he had received proper legal advice, would 
have brought a suit on one cause of action 
but has brought it on a wrong cause of 
that such person ought not to 
have sued in the proper way, Explanation 
4 will, therefore, apply and render his 
second suit barfed. 

The Counsel has put before me certain 
decisions as favouring his contention that 
this suit was not barred by s. li. One 
of these was a case where an owner had 
sued a person for possession of a property 
on the ground thatthe lease had deter- 
mined. The suit was dismissed on the 
ground that there was no lease proved. 


` jt was held that he was not barred from 


bringing another suit as owner against 
ihe^ same defendant as trespasser. It 
may well have been in this case that 
there was no duty on the part- of the 
plaintiff in the suit based on the lease 
to. raise an alternative plea for possession 
as owner against a trespasser. To have 


done so might have weakened his case. 


based onthe lease, It might have involved 
a large amount of extra evidence. The 
guit on the lease was of a simpler character 
than one which would raise the question 
of the plaintiff's title. There was no- 
thing, therefore, inExplanation 4 which 
would apply. 

. Generally speaking, where failure to 
plead a specific cause of action, either as 
the sole course or as an alternative course 
is due to a wrong view of the law, Ex- 
planation 4 will certainly apply. Where 
such failure, however, is due to the plain- 
tiff having an honest belief as to a fact 
or series of facts, being sufficient to ent- 
itle him to the relief claimed, it will 
seldom be held that he was Wound to 
raise a different céuse of action or an 
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alternative cause of action. Each case must 
be decided on its merits. j 

For the above reasons, I hold that the 
bringing of this suit was barred, and I 
allow this appeal with costs throughout. 

The respondent's Counsel has asked for ; 
leave to appeal. I think he should be. 
given leave. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Sgceur CIVIL APPEAL No. 140 or 1928. 
February 20, 1929. 

Present :~Mr, Justice Ashworth. 
JAIDEO SINGH AN» ANOTRER— PLAINTIFFS 
— APPELLANTS 

" versus 
Munsii DHUM SINGH AND OTBERS— 
DEFENDANTS— RESPONDENTS. 
Hindu Lew ~Widow—Adverse possession commenc- ' 
ing before death of owner—Omission by widow to sue 
within 12 years—Reversioners, whether barred— 


Practice—Pleadings—Admissions to be taken as a 
whole. 

Where the original owner has ceased to be in pos- 
session and for a period of 12 years his widow and his 
reversioners successively take no steps to recover 
possession, the reversioners will be barred by limita- 
tion. [p. 741, col, 1.] $ 

. Where a defendantsets up a plea which will give 
him all the interest in property which he isactually 
enjoying, tat plea cannot be construed as an admis- 
P pat ha is entitled to something less. [p. 742; 
€ol. 1. 


Second appeal from a decree of the Dis- 
trict Judge, Bareilly, dated the 15th of 
September, 1997; 

Messrs. S. B. Johariand Badari Narain, 
for the Appellants. 

Mr. N. P. Asthana, for the Respond- 
ents. 


JUDGMENT.—These four appeals 
arise ous of two suits brought by Jaideo 
Singh and Kunj Behari against Dhum 
Singh and others for partition of a certain 
house in Bareilly. It is common ground 
that the two plaintiffs are the grandson 
and son respectively of one Bahadur Singh, 
who was the uncle of one Dilsukh Rai. It 
is also common ground thatthe house in 
question was at one time the joint proper- 
ty of Champat Rai and Dilsukh Rai, 
although it was a question whether Dilsukh 
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Rai represented himself alone or the whole 


branch of the. family to which he belong- 
ed, -The suit was resisted by members of. 
Dilsukh Rai's branch and others, but one 


of them.Nityanand, the son of Dileukh Rai, 


admitted theclaim for partition, provided 
that he was given his father’s share in the 
house,-whieh he said was one-half. 

The trial Court decreed the suit. 

On appeal the District Judge found that 
although the plaintiffs’ branch of the family 
or asingle member of that branch had 
been joint with Ohampat Rai as owners of 


the house (see the pedigree in the trial 
Oourt's judgment), yet that more than 12, 


years before the date of suit Ohampat Rai 
had ceased to have possession, and con- 
sequently the plaintifis claiming as heirs of 
Ohampat. Rai were barred by limitation. 

In this second appeal this finding of the 
lower Appellate Oourt is impugned on the 
following grounds. Firstly, when Ohampat 
Rai died, his. widow Musammat Jamna 
Kunwar. came into. possession, and the 


plaintiffs could not sue as reversioners of. 


Champat Rai during her lifetime; nor 
could limitation run againstthem during 
that lifetime. As regards this plea, the 
lower Appellate Court has found that limi- 
tation "began to run in the lifetime of 
Ohampat Rai, and, secondly, it would not 
be interrupted by Champat Rai's death and 
the right of the widow to possession. 
This appears tome to be correct. Where 
the originalowner has ceased to be in 
possession and his widow and his rever- 


: gioners successively take no steps to re- 


cover possession, the reversioners will be 
barred by limitation. The widow would 
represent the estate for the purpose 


of taking action, and the reversioners can- ` 


not set up the faet of her being a widow as 
saving limitation. : 

The next plea is that the lower Appel- 
late. Oourt should not have accepted cer- 
tain documents as proving a partition be- 
tween Ohampat Rai and Dilsukh Rai, be- 
cause the Munsif regarded these documents 
as suspicious. The appellant is not en- 
titled to. question in appeal the fact of the 
lower Appellate Court finding that the 
documents were properly executed. This 
is-a finding of fact, No misdirection on 
the part of the lower Appellate Court has 
been shown to me, nor does it appear from 
the judgment, 

The appeal has chiefly been argued on 
a ground not taken in the memorandum 
of appeal. Itis this. A remark of the 


District Judge is relied on, namely, that 
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“I also find that the partition relied om 
by the appellants did not in fact take 
place." 4t careful reading of the judgment. 
will sho that the insertion of the word 
“not” was a mere clerical error. The 
appeal wes allowed by the District Judge. 
If, there-ore, the appellants’ case rested on 


' an alleges partition, it would be impossible. 
- that the sppeal would have been allowed 


ifthe Judge had meant to find against 
that partition. Again, itis said that the 
Judge hzs in one part of his judgment 
propounced the question whether the par- 
tition wes ever given effect to, and it is 
alleged tzat that question was never an- 
swered. ‘This again is to misread the judg- 
ment. Tte Judgehas clearly stated that 
in a prer.ous suit brought by Kunj Bihari 
plaintiff &a regards the estate left by Cham-. 
pat. Rai ha never claimed any interest in 
this house. Again we find, "it is clear 
that even in Champat Rai’s time he eeased 
to have any interest in the house, and the 
heirs of &heo Sahairemained in exclusive 
possession thereof". These remarks clearly 
show thatthe Judge held the partition to 
have beer given effect to. The partition 
then shoved that the suit for partition 
now was unsustainable, Further, the 
Judge seems to have considered whether 
the suit zs a suit for possession could ba 
maintained. He held in effect that he 
believed esrtain evidence whereby Cham- 
pat Rai after the partition had removed 
the mater:als on his apportioned share of 
the land end had taken asum of money 
from Dils_kh Rai in exchange for the site. 


- awarded to him, From thatdate the Judge 


held that Champat. Rai ceased to be in. 
possession, and consequently the suit was 
barred by limitation, Of course, on this. 
finding the Judge might further have’ 
held that Champat Rai from this date 

‘Ceased to haveany title to the property 

and perhaps his remark “itis clear from 

that day Champat Rai ceased to have any 

interest in the property " was intended to 

mean this. Anyway it is above all ques- 

tion that the District Judge did find facts 

showing Champat Raiceased to have pos- 

session fram a date before his death, and 

on this fiac-ng he was entitled to hold the 

suit barred. Dy limitation. 

I, therefore,find there is no force in this 
appeal. It is based partly on aslip of the 
pen in the judgment and partly on the 
judgment not having been asclearly and 
definitely expressed as was desirable. 

T ‘now cme to the tgo appeals of Nitya. _ 
nand, It wcald appear, prima, facie, on the 
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finding in the other two appeals of the 
District Judge that no decree eculd be 
given against Nityanand. The reason why 
the District Judge has given .a decree 
‘against him is because he found that 
Nityanand admitted that the plaintiffs 
were entitled as heirs of Ohampat Rai to 
joint ownership of the house with himself 
but he demanded that he should be given 
his half share. It is said by his Counsel 
ihat his meaning in his written statement 
was that he was the sole heir ofDilsukh 
Rai, the joint owner with Ohampat Rai, 
and that he would be satisfied if h2 retain- 
ed Dilsukh Rai's half share without any 
one sharing init. Now it is elsar that 
where a defendant sets up & ples which 
will give him all the interest in property 
which he is actually enjoying, that plea 
cannot be construed as an admission that 
he is entitled tosomething less. 
be that thearguments or facts on which 
he based his claim are wrong, but if his 
claim is rejected, certain portions of the 
statement on which itis based cannot be 
accepted and the rest disregarded. The 
lower Court having found that the suit was. 
barred by limitation could not use Nitya- 
nand's written statement to avoid that 
conclusion, or decree the suit against 
Nityanand toa greater extent’then Nitya- 
nand was willing to confess judgment. 
In other words, itis not a confession of 
judgment forone defendant among many 
to say “I do not care what the plaintiff 
gets provided thathe gets nothing from 
me.' 

For the above reasonsI dismiss the ap- 
peals Nos. 139 and 140 with costs and 
allow the appeals Nos. 2296 and 2297 with 
costs throughout. . 

Appeals Nos. 189 & 140 dismissed. - 
Appeals Nos. 2296 & 2297 allowed. 


ALLAHABAD HIGH COURT. 
Szponp Orvin APPEAL No. 1207 or 1926, 
December 10, 1928. 
Present:—Mr. Justice Niamat Ullah, 
Khawaja MOHAMMAD ISHAQ— 

Ds FENDANT—APPELLANT 
versus 
Bibi JAFRI BEGAM—PrAiNTIFF— 

Res PONDENT. 

Agra Tenancy Act (II, of 1901), s. 298 (8)— ‘Suit 
for profits—Presumption of correction of Revenue 
Register, whether rebuttable—Previous decree of Civil 
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Court, effec of—Lambardar's right 
charges—Lambardari dues, nature of. 

The presimption enjoined by s. 201 (3). of the 
Agra Tenarcy Act of 1901 is conclusive and 
absolute, amd entries in the Revenue Register must 
be given eect to in a suit for profits, in so far as 
they record the plaintiffs proprietary rights, how- 
ever clear and incontrovertible the proof to: the 
contrary mey be. [p. 743, col.1.] 

Oonsequeatly, unless it operates as res judicata, a 
judgment cr decree previously obtained declaring 
rights which are inconsistent with the entries should 
be ignored like any other evidence offered to prove 
the incorrectness of those entries. [ibid. 

Durga Pcrshad v. Hazari Singh (1), followed. 

Mubarak Fatima v. Muhammad Quli Khan (2), dis- 
tinguished- 

Lambardari dues have no reference to costs 
incurred Ey a lambardar in course of village 
managemert and a lambardar is entitled to such 
dues wholty apart from what he is entitled to 
recover as his out of pocket expenses in making 
collections. [p. 744, col. 1.] 

Where tae exact amount whicha lambardar has 
to spend in making collections is not easily 
ascertainakle, as for instance, where a common staff 
is employed ‘to manage a number of properties of 
heterogeneous character of which” only one is in 
dispute in a suit for profits or where .a lambardar 
engages ro karinda or mukhtar and personally 
works, as such, he is entitled to a reasonable 
percentage as costs of collection, [ibid.] ; 

There is no hard and fast rule as to what per- 
centage sLould be allowed and the circumstances 
of each case have to be considered in fixing: ‘the 
amount. [p. 744; col. 2.] 

Hiria v. Ram Adhin Singh (4) and I abal Narain v. 
Suraj Narzin (5), referred to. 

Second appeal from a decree of the Dis- 
trict Jujge, Aligarh, dated the 30th of 
March, 1326. 

Mr. M.A. Aziz, for the Appellant. 

Messre. Uma Shankar Bajpai and S. 
Majid Ali, for the Respondent. 


JUDGMENT.—Plaintiff-respondent 
brought the two suits out of which these 
consolidated appeals (Nos, 1207 ‘and 1208 
of 1926) have arisen, for recovery of profits 
from ths defendant-appellant for the years 
1329-1322 F'asli. She claimed to be a recorded 
co sharer of khatas Nos. 1 to 4, Mahals: 
Umri and Ghain Khwastgaran in village 
Pikhlauni, District Aligarh. The defend- 
ant-app2llant who is the lambardar ad- 
mittedl= collected the rent of these mahals 
during the years in suit.  . 

The defendant contested the claim on 
the ground that the plaintiff has no pro- 
prietary right left in the aforesaid mahals 
as by a Civil Court decree passed in a suit 
for pariition between her and other co- 
sharersincluding the defendant ashare in 
village Basti Kazi (not in dispute) was 
allotted to her in lieu of her sharein the 
mahals in dispute and other préperties, 
That suit related to ^ revenue-paying pro- 
perties and other immovable: properties, - 


to ' collection 
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The Courts below have decreed the suits 

awarding Rs, 131-11-0 as the plaintiff's 
share of profits. Except as regards village 
expenses, to be hereafter noticed, no ques- 
tion has been raised before me concerning 
the amount of profits decreed. 
. The principal contention in second ap- 
peal is that the plaintiff's rights having 
been determined by a decree of acompetent 
Court the entries in the revenue records 
should not be allowed to prevail so as to 
override the terms of that decree. I may 
mention at the outset that the parties are 
not agreed as regards the effect of the 
decree and as to whether it can prove to 
demonstration that the existing entries in 
the revenue record are erroneous.. Unless 
the Court is preeluded from going behind- 
such entries it should examine and construe 
the decree to ascertain if the plaintiff lost 
her right to recover the profits claimed by 
her, as contended. by the defendant. 


I think the Oourts below have rightly 
held that the entries in the Revenue Re- 
gisters for the years insuit are decisive of 
the plaintiff's claim for profits. There was. 
at one time a great divergence of judicial 
opinion in this Court as-to whether the 
presumption enjoined by s. 201 (3) of the 
Agra Tenancy Act IL of 1901 is conclusive 
and absolute, s0.a8 to exclude all evidence 
to the contrary, or, is only rebuttable, in 
which ease the correctness of entries can be 
the subject of investigation in a suit for 
profits. The Full Bench case, Durga Par- 
shad v. Hazari Singh (1), heard by all the 
Judgesof the Court, as then constituted, 
has finally set the controversy at rest and 
it must be held, as ruled in that case, that 
entries in the Revenue Register must be 
given effect to in a suit for profits, in so 
far as they record-the plaintiff's proprie- 
tary rights, however clear' and incontro- 
vertible the proof to the contrary may be. 
Unless it operates as res judicatà, a judg- 
ment or decree, previously'obtained, declar-~ 
ing rights which are inconsistent with the 
entries, is no more than a piece of evidence 
rebutting the entries subsequently called in' 
. question and as such shouli be ignored like 
: any other evidence offered to prove the in- 
correctnéss of those entries. The - decree 
relied on by the defendant bears the date 
95th October, 1920 (1327 Fasli) and was pass- 
ad in a suit instituted on the 10th July,1920. 
The profits claimed are for 1329-1332 Fasli 
(1922-1925) for which years the entries 
record tke plaintiff as a co-sharer. The. 


~ (1) 11 Ind. Cas, 116; 33 A. 799; 8 A. L. J-1025, - 
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decree carnof operate as ves judicata inas- 
much as the question directly and sub- 
stantially in issue now is whether the plaint- 
iff-appellaat had certain proprietary rights 
in the yea-s 1329-1332 Fasli, which was not, 
and could not, bein issue in the suit in 
which ths deeree was passed two years 
previously by a Civil Court. which is not 
eompetent to try the present suit. It is 
concsivab-_e, (I do not suggest that such is 
tha case) that some events happened in 
the interval which altered the rights deter- 
mined by :he decree and which justify the 
entries. If, therefore, the decree be allowed 
tocontrad:et the entries, evidence relating 
to what happened since cannot be excluded. 


-Suck a course will make the rule contained 


in s: 201 (3) as interpreted in the Full 
Bench ruling, above referred to, quite nuga- 
tory and i? once the inquiry is opened the 
mischief sought to be avoided by the rule 
will be let in.- The learned Counsel for the 
appellant has referred me to a number of 
cases bearing on the point. I do not con- 
sider it nacessary to discuss those decided 
before the Fall Bench case already men- 
tioned. In Mubarak Fatima v. Muhammad 
Quli Khan (2) the entries existing at the 
date of suit were accepted as correct and 
the amendment during the pendency of the 
suit, which was found to be manifestly 
erroneous was rejected. Reference was also 
mada toa Civil Court decree passed before 
the institation of the suit for profits but as 
it did not go the whole length of the con- 


'troversy in the profits case it was not con- 


sidered to be of any assistance. It is nof 
an authority for the proposition that the 
presumption arising from 8-201 (3) of the 
Tenancy Act should yield to the force of a 
decree passed before the suit for profits in 
so far as the entries weére inconsistent with 
it. : 


* In Surjcn Singh v, Chatura Kunwar (8) ` 


a Oivil sut was instituted and a decree 


obtained in the interval between the deci- © 


sion of tha Court of first instance (which 
awarded profits to the plaintiff, a recorded 
co-sharer, on the strength of the entries in 
the Revenue registers) and the. hearing of 
the appeal when the decree of the Civil 
Court was produced and acted upon.—The 
Oivil suit was directed against the entries 
themselves and was one contemplated 
by the proviso to-s. 201 of the Tenancy 
Aot. Ene PORE 


(2) 63 Ind. Jas. 976; 19 
3) E4 Indi Jas. 964; 20 A, 


732; 43 A. 697. 
61; 44 A. 250; A. I. 
} 


A.L. J.. 
L. J. 
v. 


444. 


- .In. the case before me we have only the 
decree of the Civil Oourt of which mention 
has.already been made. Without being 
supplemented by other documents, and pos- 
sibly. some: oral evidence, it .cannot be 
affirmed with precision that it covers all 
ihe khatas in question. There is some 
reason to believe that it does relate to two 
' at least of the khatas lying in one of the 
mahalsin question but it is impossible to 
give effect to it. without instituting -an in- 
quiry as to what the claim was, how adjust- 
ment was made and what was allotted on 
partition to each. The entries relied on by 
the.plaintiff were not, and coule not, be 
directly and specifically in question in the 
Civil suit, It may, hereafter, turn out that 
the plaintiff is taking unfair advantage of 
the appellant's omission to obtain correction 
of entries in the Revenue Registers in due 


time, but if such isthe ease the appellant : 


has. no one but himself to thank for his 
negligence, i f f : 
. Another question raised in the appeal is 
that the Courts below did not allow any 
village expenses, including collection char- 
ges. --In dealing with this matter she lower 
Appellate Court remarked that “there was 
only vague evidence that a mukhiar-am and 
a ziladar were maintained by the defendant- 
appellant.and their salary was noi proved. 
Lambardari dues were allowed to the de- 
` fendant.” I think this view is not aquitable 
or correct. Lambardari dues have.no refer- 
ence to costs incurred by a lambardar in 
course of village . management. It is a 
statutory right of a lambardar to recover 
from his co-sharers, 5 per cent. on the Go- 
vernment Revenue, wholly apart from what 
he is entitled to-recover as his out of 
pocket expenses in making collections. In 
many cases the exact, amount which he 
spends in that connection may not be 
easily ascertainable, as for instance, where 
a common staff is employed to manage a 
number of ‘properties of heterogeneous 
character of which only one isin dispute in 
a suit for profits or where a lambardar 
engages no karinda or mukhtar. and per- 
sonally works as such, in which case he is 
` entitled to a reasonable remuneration. 
‘Such was the casein Hiria v. Ram Adhin 
Singh (4), decided by a learned Judge of 
this Court. In such cases a reasonable per- 
centageoughtto beallowed as coste of collec- 
‘tion, In Iqbal Narain v. Suraj Narain (5), 
Sir Benjamin (then Mr.) Lindsay considered 
10 per cent. as a reasonable basis of allow- 
= 2 75 Ind. Cas. 553; A: IR. 1923 All. 365) - 
“ (5) 24 Ind, Cas, 673; 1. L, 9.156. 7 ! 
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ing collection charges in the absence. of 
evidence to prove actual costs incurred by 
the lamtardar, There is no hard and fast 
rule and circumstances of each case have 
to be considered in fixing the amount. In 
the case before me thelower. Courts have 
awarded profits on gross rental, that is, on 
the assumption that the lambardar has 
managed to collect to the last pie.. It is 
not, therefore, unreasonable to allow him 
Rs. 11-11-0 so as to reduce the decretal 
amount ;o the round figure of Re. 120. The 
cost of collection works out of roughly at 
10 per zent. on the amount collected. I 
would, tierefore, modify the decrees of the 
lower Ccurts as indicated above and dismiss 
the app2al in other respects. The respond- 
ent will get nine-tenths of her costs in all 
Oourts from the appellant. "e 
A. c |. Decree modified. 


d 


— 


ALLAHABAD HIGH COURT, 
SEcoaD OiviL APPEAL No. 337 or 1926. 
July 3, 1928. 
Preaent:—Mr. Justice Niamatullah.-- 
BHARAT SINGH—Dzrenpant— 

APPELLANT i 
we versus . 
GANGA AND OTBRERS—PLAINTIFFS— 
` RESPONDENTS, * i 

Agra Tenancy Act (II of 1901), s. 164 (2)—Suit for 
share of profits~Gross rental—Actual collection— 
Onus. f : 

Ordinary, accounts between co-sharers of a mahal 
are settled on actual collections. But under s. 164 (2) of 
the Agra Tenancy Act the Court can award a’sum that 
may be proved to.have remained uncollected owing 
to the negligence or misconduct of the defendant, 
The initiel onus lies on the plaintiff in such a ‘case, 
but the onus may be discharged by proof of cir- 
cumstances from which gross negligence or miscon- 
duct may be inferred. [p. 745, col. 2. ; 

Mithan Lal v. Mizaji Lal (1), referred to. 4 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 3rd 
of November, 1925. f 


. .Dr. E.N. Katju, for the Appellant. - 


Mr. Haribans Sahai, for the Respondents.. 

JUDSMENT.—Parties to the suit 
giving rise to this appeal are co-sharers 
in Mahal Dwarka Prasad, village Sumer- 
pur, ParganaAkberpore, District Cawnpore. 
The plaintiffs sued the defendant who is 
the lambardar of the Mahal for recovery 
of Re. 225 odd, being principal (Rs. 192) 
and interest(Rs. 33 odd), as their share 


. of profits for the years 1328 to 1381 Fasli. 
: The claim for 1331 Fasli was subsequently 


(1161, O. 1920 


‘dropped as it was discoveréd to be pre- 
"mature. The Court of the first instance 
:decreed the plaintiffs’ claim for Rs. 98-2 0 
for the years 1328 to 1330 Fasli carry- 
‘ing interest as claimed. This amount was 
‘found to be the plaintiffs’ share of profits 
‘calculated on gross rental. . 

The main pleas in defence which were 

urged before this Oourt are (1) that the 
rental of the plots Nos. 103 and 108 with 
‘an aggregate area of 8 bighas 5 biswas 
:Bhould be set apart asexclusively belong- 
ing to” the defendant under a deed of 
relinquishment dated 8th November, 1888, 
‘executed by the predecessors-in interests 
‘of the plaintiffs and (2) that the profits 
‘should be calculated on the basis of actual 
‘collections, The Court. of first instance 
‘overruled both of these pleas but on appeal 
-by the defendant, the learned District 
‘Judge gave effect to the second, reducing 
the amount decreed.to Rs. 36-10 0, 

.The defendant has appealed te this Court 
as regards the first of the pleas and the 
plaintiffs have filed cross-objections in 
respect of the second. The deed of re- 
linquishment, dated 8th November, 1888, 
evidences, in my opinion, no more than 
an arrangement entered into by co-sharers 
adjusting their claims against each other 
regarding the enjoyment of common lands 
in, proportion to their shares. The deed 
was executed by Bikram and others, who, 
it is admitted, are now represented by 
the plaintif-respondents, in favour of 
Hamanchal and Lachman predecessors-in- 
interests of the defendant-appellant. It 
recites that the common sir land amount- 

“Ing to 45 bighas 14 biswas was recorded 
‘in the name of Hamanchal and - Lachman, 
-out of which three plots: Nos,-105, 111 
.and 112 were held rent-free by the 
mother of the executants in lieu of her 
“maintenance. To compensate. Hamanchal 
and Lachman plots. Nos. 103 and 1056 
were set apart for them rert-free, It does 
not appear that the plots in lieu of which 
the two plots in question were thus allot- 
ted to defendant's predecessors-in-title 
continue to be held by the lady referred 
.to.in the deed; it is very likely that they 
ceased -to be so held long ago and 
thereafter they became part of common 
lands, in which case the arrangement 
embodied in the deed of relinquishment 
would automatically fall through. It is 
not suggested by the defendant appellant 
that plots Nos. 105, ILI and 112 are now 
held in séveralty by the plaintiffs so as 
to entitle the defendant to hold plots 
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Nos. 108-1C6 as their exclusive holding 
in lieu thereof, The Court of first in- 
stance has referred to a number of cireum- 
stances on which it based the conclu- 
sion that tre document was not ‘acted 
upon.’ The learned District J udge thinks 
in view of those circumstances. that “if 
it was acted upon, it must at some time 
have faller. into abeyance’. In other 


‘words the arrangement is not a subsisting 
‘one. Some of-the circumstances which 


led to thie finding are that a partition 
was made after 1888 and that portions of 
these plots are in possession of other co- 
sharers some of whom have parted with 
their propr.etary. rights retaining. only 
ex-proprietary tenants’ rights. There is no 
evidence thatin making up accounts of 
profits in previous years these plots were 
treated as exclusive holding of the de- 
fendant. Ir view of these circumstances 
I think thelower Courts have rightly re- 
jected thedefendant'splea, - 

."The défendant has raised in his appeal 
a subsidiary question as to costs of 
collection aad claims the salary of a 
peon. This is out of all proportion to 


- the entire -ental of the Mahal. The lower 


Courts hava suitably. dealt with thia 
matter. I do not see any reason to 
interfere with their order on this com- 
paratively unimportant matter. 

The plaintiffs have preferred cross- - 
objeetions claiming their share of profits 
on the basis of gross rental. Ordinarily 
accounts between co-sharers of a Mahal 
are settled on the basis of actual collec- 
tions. Section 164 (2) ofthe Tenancy Act, 
however, provides that in a suit for pro- 
fits “ the Ccurt may award to the plaint- 
iff not only a share of the profits actually 
collected; but also of such sums as the 
plaintiff mar prove to have remained un- 
cdilected owing to the negligence or mis» 
conduct of tte defendant”. - It is contended 
that the pla-ntiffs should prove that a par- 
ticular sum remained uncollected owing to 
gross. negligsnce or-misconduct of the de- 
fendant. It is true that the initial ‘onus 
lies on the rlaintiff in such a suit, but 


. Such onus may be discharged by proof -of 


cireumstances from which gross negligence 
or misconduct may be inferred. It will 
then befor the defendant to explain by 
satisfactory svidence that his inability to 
collect is referable to some excusable 
cause. The facts found or admitted in this 
case clearly saift the burden of proof on the 
defendant.e3C per cent of the rental is said to 
hayé. remained uncollected .during normal 
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years. He hasnot produced any accounts. 
No suits for arrears of rent were brought. 
“No proceedings of distraint- were taken. 
The Patwari whose evidence has been be- 
.lieved states that the tenants of this vil- 
.lages are good pay-masters. The defend- 
ant has offered no explanation as to why 
.he failed tocollect this large percentage 
of . rent if he made reasonable 
eflorts to make collections, I think 
that Mithan Lal v. Mizaji Lal (1)is appli- 
cable -to the facts of this case and that 
.the Court of first instance took the right 
view in decreeing profits on the basis of 
gross rental, The cross-objeciions must, 
therefore, prevail. The decree of the lower 
Appellate Court is set aside and that of 
the Court of the first instance i8 restored. 
The appellant must pay his own costs and 
those of the plaintiff-respondents awarded 
by the Court of first instance and also 
“ those incurred by them in this Oourt and 
the lower Appellate Court. | 

-NB oO 0v o. 7 Decree set aside, 

(1) 17 Ind, Cas. 914;-10 A. L. J. 529 at p. 530.. 


. ALLAHABAD HIGH COURT, 
SzooND CiviL APPEAL No. 1630 or 1928. 
March 12, 1929. 

Present: —Mr. Justice Dalal. 
NANKOO AHIR-—APPLICANT 

. ^ versus ^ 
‘BHAGELU AHIR AND.O0THERS— OPPOSIIE- 

a . , PARTES, ` 

Civil Procedure Code (Act V of 1908), O. XXII, 
vr. 2, 8, 4—Death of party—Right to sue surviving to 
other parties—No abatement—Duty of Court to make 
entry on record. | 
. There can be {uo abatement’ under r. 2, O. 
XXI, Civil. Procedure Code, where there are 
‘more plaintiffs or defendants than - one. and 
‘any of them dies, and the right to sue 
' survives to the surviving plaintiff or plaintiffs 
alone or against the surviving defendant or defend- 
ants alone. In such a case no application by any 
party is necéssary but it is made incumbent on the 
Court to cause an entry to that effect to be made 
. onthe record without any application. ` 
` Dr. M. Waliullah, for the Applicant. 
.JUDGMENT.—There appəars to be a 
. lot of misapprehension as regards the pro- 
visions of O. XXII, In the present ease, the 
statement before the Court is that Ohilar 
Ahir deceased respondent died and a re- 
quest is made that the abatement as against 
. him beset aside, At the same time it is 
. submitted that the right to sue survives 
against the existigg respondents. This is 


to misunderstand the provisions of O, XXT;. 
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Abatement arises only under.r. 3 when .oné 
of two or more plaintiffs dies and theright 
to sue does not survive, orunder r. 4 when 
one oz two or more defendants dies and the 
right so suedoes not survive. Therecanbe no 
&batement under r. 2 where there are more 
plaintiffs or defendants. than one, and any 
of them dies, and where the right to sue 
survires to thesurviving plaintiff or plaint- 
ifs alone or against the surviving defendant 
or defandants alone. In sucha case no appli- 
eatior by any party is necessary but it is 
made incumbent on the Court to cause an 
entry io that effect to be made on the record 
without any application. The present 
case ialls under r. 2 in which there is 
neither abatement nor any question of li-: 
mitatcon. An entry shall be made on the 


_record that Ohilar Ahir is dead and the : 


right to sue survives -against the other re- 
sponcents. Chilar's name shall be removed 
from the record. 

A. Order accordingly. 


ALLAHABAD HIGH COURT. 
Ssoonp CIVIL APPEAL No. 513 oF 1926. 
June 22, 1928, ] 
Present :—Mr. Justice Bennet. 
Musammat BALI KUAR—DEFENDANT— 
APPELLANT 
versus ». ` 
KHAMANI RAM— PLAINTIFF AND 
NABAIN LAL AND ANOTHER— DRPENDANTS 
— RESPONDENTS. 
Co-sharers—Unrealized arrears, suit for—Limitation, 
operatzon of—Limitation Act (IX of 1908), Sch. I, 
Art. 164. s 
The period of limitation fora suit fora share of 
unrealzed arrears against the lambardar by a co- 
sharer under Art. 164 of Sch. I to the Limitation 
Act runs from the date when the arrears become” 
payab.e. [p. 747, col. 2.) : "e 
Shec Ghulam v. Salik Ram (1), distinguished. 
Second appéal from a decree of the Ad- . 
ditional District Judge, Aligarh, dated the 
15th of December, 1925. f 
Mr. S. K. Dar, for the Appellant. 
: Mr Panna Lal, for the Respondents. 
4 JUDGMENT.—This. is a second ap- 
peal by the defendant lambardar. The 
plaintiff co-sharer sued for profits for the 
year Fasli 1329 and obtained a decree on 
gross rental from the Court of first in- . 
stanco. The plaintiff also sued for a share. - 
of: arrears of rental of the previous years. 
The lower Appellate Court granted the. 
plain;iff a share based on the gross arrears 
of rental due in Fasli 1329 for the years 
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Faslis 1326, 1397 and 1328, in addition to 
the decree on gross rental for Fasli 1329. 
It was argued in the first place that 
because the plaintiff had previously ob- 
tained a decree for profits on actual collec- 
tions for the years Fasli 1326 to 1528, 
therefore, it was not open to the lower 
Appellate Court to find that the defendant 
‘lambardar was negligent in regard to the 
arrears for those years. But in the pre- 
vious suit the question of negligence was 
for negligence during the period Fasli 
‘1326—1328. The finding ofthe lower Ap- 
pellate Court is in regard to negligence in 
Fasli 1329. These are separate matters end 
I am bound by the finding of fact of the 
lower Appellate Court that the lambardar 
was negligent in Fasli 1329, in regard to 
these arrears. The second point urged by 
the learned Vakil for the appellant is one 
of limitation in regard to these arrears. 
He relies on the 4th Schedule of Act 11 of 
1901. No.16 of that schedule gives the 
‘period of limitation of a suit like the pre- 
sent under s. 1640f that Act as three years 
and states that time begins to run when 
the share of the profits become payable, 
That date is as follows :— 
- Fasli 1326, profits became payable on 1st 
August, 1919. - 
Fasli 1327, profits became payable on 1st 
August, 1920, 
Fasli 1328, profits became payable on ist 
- August, 1921. 
The suit was filed on October 24, 1924. 
This is more than three years after the 
three dates, on which profits became pey- 
able for these years Fasli 1320, 1328. - The 
argument, therefore, is that the suit is 
time-barred in regard to these arrears. 
The learned Vakil for the respondents 
alludes to a Full Bench ruling of this 
Court in Sheo Ghulam v. Salik Ram (1). In 
that ruling: the questions decided are 
given on page 807*, The queation of limita- 
tion was ‘‘ whether the period of limitation 
for a suit under s. 164 for a share of pro- 
fits in respect of arrears collected sub- 
sequently, begins to run (a) from the Ist 
of August, immediately following the year 
` to which ‘these arrears relate, or (b) from 
the lst of August, following the year in 
which: the arréars are realised". It will be 
seen that the question in this Full Bench 
ruling was in regard to the collection of 
‘arrears, and it was held that for such coal- 
lection the period of limitation begins to 
(1) 84 Ind, Uas. 158; 46 A. 791;.22 A. L. J. 610; A.T. 
R. 1924 All. 481; L. R. 5 A. 189 Rev. E 
. "Page 46 A. —[Ed.] - - A 
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run from tke lst of August following the 
year in whic the arrears are realised. The 
question in 51e present case is the converse, 
as it. conce-as arrears which are not. col- 
lected. No light is thrown on the pre- 
Bent question by the Full Bench ruling. 
The mere fast that the arrears of previous 
years formed partof the demand for the 
year in suit does not, in my opinion, en- 
title me to Fold that the period of limita- 
tion should >ethesame. In fact if this 
argument were applied, there would.never 
be any period of limitation, because if the 
period was the same for the arrears as the 
year in suis, then the year ‘in suit in turn 
has a period of three years, which would 
be again extended and an infinite series 
would arise. It appearsto me that the 
basis of the Fall Bench ruling was that a . 
share ofprofts in respect of the arrears 
was not payable ‘until the arrears were 
collected, ani, therefore, the period should 
be three yea-s from the date of collections. 
That argument cannot be applied to arrears 
which are not collected. Accordingly I 
consider ths: the objection of limitation is 
well founded. The decree of the lower 
Appellate Court was for Rs. 6130n gross 
‘rental arreare. The lower Appellate Court 
found that tke share of the plaintiff of ar- 
rears actually collected was Rs. 120. The 
appeal before me is for the difference, 
i.e,, Re.493. I allow the appeal in this 
Court with ests. 

' The parties will obtain their costs in the 
lower Appellate Oourt in proportion to their 
success and feilure, 


N. H, Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND CIL APPEAL No. 40 oF 1929. 
February 19, 1929. : 
_Present —Mr. Justice Ashworth, 
Sheikh KALLU-——DEFENDANT—A?PPBLLANT 
versus . i 
GANESH AND OTBHERS—PLAINTIFFAND , 
Musammat 3ATULAN AND ANOTHER— 
DEFENDANTS —RESPONDENTS. ` 
Transfer of Property Act (IV of 1882), ss. 62, 76— 
Usufructuary mcrigage—Expenses incurred by mort- 
gagee for repairs and re-building, whether recoverable 
from mortgagor. 7 
Section 76 of th» Transfer of Property Act applies : 
only to a case woen during the continuance of the 
mortgage thg mortgagee takes possession of the 
mortgaged prope-.y. It does ndt apply to the cass when 
the mortgage is usufructuary at'its inception,- 


. 4148 
^ A` usufructuary mortgagee is bound to pay all 
normal expenses of upkeep of the property, and has 
no right to claim from his mortgagor the cost of 
re-building the property. 

Section 63 of the Transfer of Property Act only 
allows a mortgagee to recover the price o? the acces- 
sion where he can prove that the accession was 
necessary to preserve the property from destruction. 


` Second appeal from a decree of the 
Additional Subordinate Judge, Jaunpur, 
dated the 3rd of December, 1928. 

-Mr. H.C, Mukerji, for the Appellant. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintifi-respondent 
for redemption of certain mortgaged pro- 
perty. The Courts below have held that 
the property was first mortgaged by one 
Bhawanidin to Kallu on ‘the 7th November, 
1890, for Rs. 90, a provision of the mortgage 
being that the mortgagor should repair the 
house. A second mortgage. was made by 
Jokhu, Bhawani’s son, in favour of 
Musammat Batul, wife of Eallu. This 
was dated the lst of July, 1901. Part 
of the mortgage-money was assigned for 
the. redemption of the mortgage and 
Res. 58 for cost of repairs during the previous 
éleven years. The Oourts have found that 
Kallu was in effect the mortgagee under 
the second deed, and consequently that 
gecond deed must be deemed to` cancel 
the first deed and amount to a fresh mort- 
gage in favour of Kallu. This finding 
has been objected to in grounds 3 and 4 
óf the memorandum of appeal, but these 
grounds are not pressed by the appellant's 
Counsel. Consequently we are only concerr- 
ed with the deed of 1901. The present 
plaintiff is the purchaser of the equity of 
redemption from Jokhu by a deed dated the 

"November 5,1927. A 

The only question that arises in this 
appeal is whether the lower Appellate Court 
was justified in refusisg to add to the 
mortgage-money as money to be paid before 
redemption was allowed (a) sums alleged 
to bespent by Kallu for re-building the 
house six or seven years ago and (b) sums 
spent from time to time by Kallu for keeping 
the house in repairs. As regards (6) the lower 
Court has held that as the mortgage-deed 
of 1890 placed the duty of doing the repairs 
on the mortgagor, the mortgagee was not 
entitled to spend money on repairs except 
go far as he could pay for such repairs out 
of therentsand profits. It applies s. 76 (d) 

' of the Transfer of Property Act. It is 
sufficient to say thats.76 of the Transfer 
of Property. Act ds not appliéable to a 
cusufructuary mortgage, That section ap- 
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plies, and is expressed as applying to -@ 
case when during the continuance’ of the 
mortgage the mortgagee takes possession 
of the mortgaged property. It cannot apply 
to a case where the mortgage is in its 
incepzion usufructuary. In the case of a 
usufractuary mortgage the mortgagee is 
bound to pay all normal expenses of up- 
keep, it being a condition of such a mort- < 
gage that the rents and profits areto be 
receired in lieu of interest, and that the 
property is to be redeemed on payment of 
the nortgage-money. The same remarks 
apply to the sums spent for re-building, 
A usufruetuary mortgagee has no right- 
to claim from his mortgagor the cost of 
rebuilding the property. Section 63 only. 
allows the mortgagee to recover the price 
of an accession where he can prove that 
the a»cession was necessary to preserve the 
property from destruction. Whena house 
has fallen down, it is impossible to preserve 
it from destruction. The only remedy of 
the mortgagee would be under s. 68, as- 
suming that that section can be made 
applicable toa usufructuary mortgage. I 
hold. therefore, that the decision of the 
lowe- Oourt was right although on different 
grouads to that advanced. The appeal, 
therefore, fails and is dismissed. la 
A Appeal dismissed, 


ALLAHABAD HIGH COURT. 
CRIMINAL MISOELLANEOU3 Case No. 33 | 
7 oF 1929. d 
January 22, 1929. 
Present:—Mr Justice Dalal , 
FATEH SINGH-—APPLICANT 
versus 


EMPEROR— Opposite Party, f 

~ Criminal Procelure Code (Act V of 1898), ss. 497; 
498—Bail—Prosecution of rival parties— Member o 
one party released on bail—Application by member of 
opposte party-—Applicant required to instruct Counsel 
—Grenting of bail. | 

Where members of two parties are being prose- 
cuted and a member of one of the parties appliesfor 
bail, the fact that a member.of the opposite party has 
been zeleased on bailand that that party will thereby. 
have a better chance of their case being properly 
represented in Court and that the applicant is re- 
quirel to instruct his Counsel is a matter which 
Shouli be considered by. the Court. 4 

Criminal Miscellaneous Application for. 
bail under s. 497 (2) and 498 of the Crimi- 
nal. >rocedure Code. . E . 

Msssrs. Saila Nath Mukerji and Girdharü 


Lal Agarwala, for ihe Applicant, 
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J UDGMENT.—This isan application - 


for bail of one Fateh Singh against whom 
an investigation-is being made by the 
Police on a charge under s.304 of the 
Indian Penal Oode punishable with 
transportation for life. The Magistrate guid- 
edas he was by the provisions of s. 497 of the 
Oriminal Procedure Code, expressed his 
inability ta grant bail in such a case as 
there appeared to be reasonable grounds 
for believing that Fateh Singh was guilty. 
The Sessions Judge, however, had wide 
powers under s, 498 of the Oriminal Pro- 
cedure Code and has not considered the 
petition of appeal with care. , It is represent- 
ed that Fateh Singh is required to instruct 
his Counsel that members of two parties 
are being prosecuted, and that a member 
_of the other party is released on bail and 
that, therefore, the other party will have 
a better chance of their case being pro- 
perly represented in Court. It is true that 
against the other party there is no charge 
under s. 304 of the Indian Penal Code. At 
the same time these reasons must weigh 
with a Court, and if there is no danger of 
theapplicant Fateh Singh absconding if 
released on bail, I think that he should be 
so reléased. It was necessary for the 
Sessions Judge to consider all these points 
under s.498 of the Oriminal Proceduré 
Code. 

The trying Magistrate is directed to 

release Fateh Singh on bail if he is satisfi- 
“ed that there is-no apprehension of his 
absconding on proper sureties being ordered 
and secured, The trying Magistrate will 
‘please fix a bond and security according- 
-Jy if, in- his opinion, such & bond and 
security will be sufficient to prevent Fateh 
Singh from absconding. 

A copy of this order shall be sent to the 
trying Magistrate through the District 
Magistrate for necessary orders. 

A. . Order accordingly. 


—— 


ALLAHABAD HIGH COURT. 
Sxconp CIVIL APPBAL No. 230 or 1929. 
March 15, 1929. 
Present :—Mr. Justice Ashworth. 
SADHO KANDU--DEFE£NBANT— 
APPELLANT 
versus 
: Musammat JHINKA KUER PLAINTIFF 
AND MANGROO KANDU AND ANOTHER 
~—DEFENDANTS— RESPONBENTS. 
Contract “Act (IX of 1872), s. 23—Compounding 
-flon-compoundable case~sConsideration opposed ‘to 


_Oourt acted according to law, 
-presumptjon is that. the criminal case was 
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public policy—Compounding and withdrawal, differ 
ence between—EHurden of proof, 9 


-It is contrary to public policy to compound a 
non-compoundable criminal case, but before this 


‘principle of law can be invoked it is necessary to 


prove that the case was compounded, that is to 
say, settled bya quid pro quo and not that it was 


- withdrawn merely as unsustainable and where a com- 


plaint allegins circumstances constituting a com- 
poundable anc also other circumstances constituting 
a non-compounZable offence is preferred, it has to 
be seen what are the essential circumstances. [p. 
750, cols. 1 & 2.) B 4 

“In second asveala Court will not take up a point 
of law for the satisfactory determination of which 
there is no matzrial in the pleadings and judgments 
of the lower Oozrts. [p. 750, col. 1.] 

Second azpeal from a decree of the 
District Juzge, Azamgarh, dated the lst 
of November, 1928. 

Mr. Mukhier Ahmad, for the Appellant. 

JUDGMENT.—This second appeal 
arises out ofa suit. brought by the plain- 
tiff-respondert against the defendant- 
appellant fcr-arrears of maintenance fixed 
by a panckiyat at Re, 8 a month. It 
appears thatthe plaintiff, who is gister- 
in-law of th2 defendant, claimed from him 
Rs. 10 a manih as maintenance, and that 
there was a quarrel over the matter. The 
plaintiff then made a criminal complaint 
under ss, 373 and 323 of the Indian Penal 
Code. This .induced the appellant to 
agree to the matter being decided by a 
panchayat, Zhe award recites that the 
criminal case had been compromised. 

The deferáant set up in defence the 
plea that his assent to the reference to 
the panchayztin pursuance of which the 
award was cade was obtained because 
the plaintiff agreed to compromise the 
criminal cor alaint, and that this was an un- 
lawful consid=ration. ioe. 

The trial Oourt rejected the plea on 
the ground that itis not unlawful to con- 
tract witha person for the compounding 
of a comporndable offence, The lower 
Appellate Court does not consider the plea 
now taken that this was not a compound- 
able offence. The plea does not a&ppearto 
me to have been taken in the grounds of 
appeal to the lower Appellate Court. It 
is true that the second ground of appeal 
in that Cou-- was that the compromise 
was entered into on account of undue 
pressure and “ear of conviction. . 


In the presznt appeal the point taken is 
that it is urlawful to compound a non-' 
compoundable offence. There is no evi- 
dence that the offence was compounded. 
It is to be presumed that the criminal 
and the 


? 


750 l | 
withdrawn ‘and not compounded. The 
question then-is whether it is unlawful 
to agree to withdraw a criminal complaint 
of an offence which is not cómpoundable 

' under the Criminal Procedure Code. 


- A party may withdraw a complaint on- 


"more than one ground. It may withdraw- 
it on the ground that it has been given 
Some consideration to withdraw it or has 
been given some compensation for the 
injury caused by the offence. In either 
of.these cases it would appear that the 
withdrawal is contrary to law where the. 
offence is a non-compoundable one, But 
it may . withdraw on another ground, 
namely, that the party has little chance of 
establishing the alleged offence or cannot 
prove it, or indeed on the ground that 
the complainant repents having brought 
a false or exaggerated complaint. In this 
case it cannot possibly be said. that the 
withdrawal is unlawful. In the present 
case no attempt has been mace to show 
the reason of the plaintiff for withdrawing 
the complaint so far as it was a com- 
plaint unders, 379. Iam asked to pre- 
sume that the reason was a promise by the 
appellant to have the matter of maia- 
tenance settled by a panchayat. This pre- 
sumption it is, of course, open to a Oourt 
‘to make, but in the circumstances of this 
case .I should not be prepared to make it, 
because I think that itis quite likely that 
the. complaint under s. 379 was one not: 
likely in the circumstances to succeed. 
Tt was for the appellant in the lower Courts 
to make out quite clearly that the com- 
plaint; of an offence under s. 379 was with- 
drawn -for the improper reason and not 
for the proper reason. Further, the point 
was not raised before the lower Appellate 
Court except so far as it would come under 
the vague plea that there was undue in- 
fluence. In second appeal a Court will 
mot take up a point oflaw for the satis- 
factory determination of which there is no 
material in the pleadings and judgments 
of the lower Courts. 

No doubt, there is authority that it is 
contrary to public policy tocompound a 
non-compoundable criminal case, but be- 
fore this principle of law can be invoked 
it is necessary to prove that the case 
was compounded, that is to say, settled 
by a quid pro quo and not that it was 
withdrawn merely as unsustainable, 
Where acomplaint alleging circumstances 
constituting a compoundable and also 
other circumstances constituting & < non- 
compoundable offence is preferred, it 
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has tc be seen what are the essential. 
circumstances. 7 

Accordingly I hold ‘that the appellant 
failed to show that the lower Appellate 
Court was wrong in finding the panchayat 
award to be free from taint on the ground 
that the appellant’s assent to the arbi- 
tration was induced by a consideration 
opposad to public policy. 

The appeal fails and is 

A. 


dismissed, 
Appeal dismissed. 


ALLAHABAD HIGH COURT. -' 
JRIMINAL APPEAL No. 300 or 1928. 
Mareh 22, 1928. . 
Present:—Mr. Justice Sulaiman. 
HARJAN-—ACOUSED—A PPELLANT 
tersus 
EMPEROR--O»rosriTE PARTY. 
Criminal Tribes Act (XXVII of 1871), s. 28, scope 
of—Ccnviction under s. 28—Previous convictions, 
nature of. : 
Sect.on 23, Criminal Tribes Act, does not lay down 
any substantive offence and it is, therefore, in- 
accurete to speak of a conviction under that sec- 
tion. -All that it provides is minimum sentences in 
certain contingencies unless there are special reasons 
to tke contrary. Moreover, the section does not 
requi that the two previous convictions should 
have been convictions “under s. 23, Criminal Tribes 
Act." It only ‘requires that the member of a 
Orimmal Tribe should have been previously con- 
viotec of any of the offences in the Penal Code, 
specified in Sch. I of the Act and should 
again be convicted of the same or of any other such 
offence. 


Oriminal appeal from an order of the 
Sessions Judge, Azamgarh. ` 

JUDGMENT. —The accused was charg- 
edjwith the‘offence under s. 457 of the Indian 
Penal Qode read with s. 23 of the Criminal 
Trikes Act. There can be no doubt 
as to the facts. They are proved by the direet 
evidence of no less than four witnesses. The 
complainant while sleeping inside his house 
at right heard a noise and woke up. He 
noticed a thief lifting paddy tied in a cloth 
on his head, which had been kept in the 
house. The complainant at once got up 
and captured the thief and shouted for 
help. On this three of his neighbours came 
in and secured thethief. It was the accused 
himself, who was recognised by the 
villagers. A report to the Police was duly 
made and the accused with the bundle of 
paddy was banded over to the Sub-Inspector 
whe immediately took him under arrest. 
All the’ four assessors who heard the 
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®vidence: unanimously .agreed that the 
Case was fully proved. There can be no 
manner of doubt as to the propriety of the 
conviction. . 

The accused is admittedly a registered 
member of the Criminal Tribe. In Octo- 
ber, 1925, the accused was first convicted 
under s. 457 of the Indian Penal Code and 
sentenced to fifteen stripes. In April, 1926, 
he was again convicted under s. 456 read 


with s. 75 ofthe Indian Penal Code and’ 


sentenced to eighteen months’ rigorous im- 
prisonment. This time he is again found 
guilty of an offence under s. 457 of the 
Indian Penal Code, There can be no doubt 
ihats.23 of the Criminal Tribes Act is 
applicable. ‘ 

. The learned Sessions Judge, however, 
treats the present conviction not as a third 
conviction making the accused punishable 
with transportation for life but as a second 
conviction. His reason is as follows:— 
“But as there was no second conviction 
under s. 23 of the Criminal Tribes Act this 
should be considered for the purpose of s. 
£3 his second conviction." 

In my opinion the learned Judge is in 
error. In the, first place, s. 23 does not lay 
down any substantive offence and it is, 
therefore, inaccurate to speak of a convic- 
tion under that section. All that it pro- 
vides is minimum sentences in certain con- 
tingencies unless there are special reasons 
to the contrary. Inthe second place this 
section does not require that the two pre- 
vious convictions should have been con- 
victions “under s.23of the Criminal Tribes 
Act". It only requires that the member of 
a Oriminal Tribe should have been previ- 
ously convicted of any of the offences 
in the Indian Penal Oode specified in Sch. 
I ofthe Act and should be again convicted 
of the same or of any other such offence. 
In my judgment, therefore, the present con- 
viction of the accused isa third conviction 
and not merely asecond cenviction even 
though the accused was not given an en- 


hanced punishment under this section on- 


the last occasion. . 
_ It now remains to consider whether there 
&re any specialreasons for not imposing 
ihe minimum punishment of transportation 
for life. f : < 
The first conviction wasof an offence 
apparently not of a very serious nature and 
the accused was not sentenced to any term 
of imprisonment. On the second conviction 
he got rigorous imprisonment for 18 months 
‘though he*might have got seven years. In 
the present case the subject-matter of the 
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theft was only a bundle of paddy though 
the offence vas serious inasmuch as there: 
was an entryinto the house at night. The 
learned Sessions Judge has thought that a 
sentence of seven years’ rigorous imprison- 
ment would meat the ends of justice. In 
view of thess circumstances I have come to 
the conclusicn, with some reluctance that a 
notice for ar enhancement of the sentence 
of the revisional side isnot called for. I 
would, therefore, content myself with dis- 
missing the eppeal summarily. 

R. L. : Appeal dismissed. 


aa! 
L——À 


ALLAHABAD HIGH COURT, 
Oximinat Revision No. 30 or 1928, 
March 22, 1928. 

Present :—Mr. Justice Dalal. 

Seth KISHORI LAL AND ANOTHER — 
AcausEp—APPLIOANTS 
: versus . E 
EMPEROR-—-—OrrosrTE Party, 

Criminal Procedure Code (Act V. of 1898), s. 528 (2) 
—District Magiztrate and Sub-Divisional Magistrate, 
powers of trans?er of— District Magistrate, whether 


The provisions of s. 528 (2), Oriminal Procedure 
Code, provide that the District Magistrate and the 
Sub-Divisional Magistrate shall have equal authority 
in withdrawing cases from a Subordinate Magis- 
trate. The District Magistrate, therefore, cannot 
exercise powers of an Appellate Court as regards 
orders passed by the Sub-Divisional Magistrate. 


Criminal revision from an order of the 
District Magisirate, Etah. 
- Messrs. Kumuda Prasad and Benod Behari 
Lal, for the Applicants, 
The Assistant Government Advocate, for 
the Crown. 


JUDGMEN T.—The provisions of s. 528 
(2)o0f the Coce of Criminal Procedure ap- 


` pear to provids that the District Magistrate 


and the Sub-Livisional Magistrate shall have 
equal authority in withdrawing cases from a 
Subordinate Magistrate and that the Dis- 
trict Magistrete shall not exercise powers 
ofan Appellate Court as regards orders 
passed by tke Sub-Divisional Magistrate. 
It is laid down there that any District 
Magistrate o- Sub-Divisional Magistrate 
may withdraw any case from, or re- 
call any ease which he has made over 
to any Magis=zate subordinate to him and 
make inquiry into, or try such case himself, 
or refer it for inquiry or trial to any other 
such Magistrete competent to inquire into 
or try the'sar:e, In the present case the 
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Sub-Divisional -Magistrate transferred. the 
hearing of a case from the Court of the 
Tahsildar of Kasganj to the Court of Pandit 
Manna Lal, Deputy Magistrate. Lalman there- 
upon applied to the District Magistrate, 
who, without issuing notice to ihe accused, 
cancelled the order of transfer, and direct- 
ed that the file be returned to she Court of 
the Tahsildar of Kasganj for decision. 
If Lalman had any objection io the Court 
of Mr. Manna Lal he would certainly have 
been entitled to apply to the District 
Magistrate- for a transfer from that Court. 


The District Magistrate did not pass orders. 


on 22nd December, from that point of view. 
What he did was to hear: the application 
as an appeal from the order of the Sub- 
Divisional Magistrate. He was of opinion 
that the order of the Sub-Divisional Magis- 
trate was not justified and was liable to 
reversal. Such power of reversal is not 
given to the District Magistrate under. 
the law. If he had considered the Court 
of Mr. Manna Lal not the proper Court 
for the trialof thecase for reasons to be 
stated by him and transferred the.case to 
the Tahsildar of Kasganj there would 
have been nothing to object to in his'order, 
providedit had been passed after notice to 
the accused., This view is supported by a 
ruling of a Single Judge of the Madras 
High Oourt in Raghunatha Pandaram v. 
Emperor (|), The order of the District 
Magistrate dated 22nd December, 1927, was 
passed without jurisdiction and is hereby 
set aside. The order of the Sub-Divisional 
Magistrate, dated 14th December, 1927, is 
restored, and the case shall be tried by thé 
Court of Pandit Manna Lal, or hi8 successor 
if he has left the district. ` 


BL DNE Order set aside. 
(1:28 M. 130; 2 Weir 689. 
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‘ALLAHABAD HIGH COURT. 
Crvin Revision No. 312 oF 1928, 
January 16, 1929. 

Present: —Mr. Justice Dalal, 

MUL OHAND —PLAINTIFF —ÁPP?LIOANT 

. versus 

PIARE LAL AND aNoTsER -DEFENDANTS 

— OPPOSITE PARTIÉS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 8, 
0. XVII, r. 3—Plaintiff absent—Decision on merits 
—Dismissal of suit. ; 

To pass a' decree under O. XVII, r. 3 of the Civil 
Procedure Code, there must be circumstances which 
would-bring the caso under the previsions of that. 
rule, s e c ; 
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Where.the. plaintiff is persistently absent, -the 
Court cannot deeide the suit on the merits. Jn such 
a case even ifthe Court hears thé deféndant's evi- 
dence and passes a decree under O. XVII, r. 3 of 
the Oizil Poocedure Code the suit must be taken to 
be dismissed under O.IX, r. 8 of the Code. í 


Civil revision trom an order of the Sub: 
ordinate Judge, Etah, dated the 8th of 
August, 1928, | 

Mr. Gopi Nath Kunzru, for the Ap: 
plieaat. : 
, Mr. Panna Lal, for the Opposite Par. 


` ties. 


JUDGMENT.—The lower Appellate 
Court was mistaken in refusing jurisdic- 
tion. The suit of the plaintiit applicant 
was really dismissed under O. 1X, r.8, 
whatever the trial Court may have thought: 
The suit came up for hearing on the 16th 
of February, 1928, when it was adjourned 
to the 16th of March. At that time there was 
no order that the plaintiff was granted 
time io produce evidence, or to cause the 
attendance of his witnesses or to perform 
any other act necessary for the further 
progress of the suit. 16th March was. a 
holiday and the case was taken up on 17th 
March, The plaintiff was not present on 
that date also and the suit ought to have 
been dismissed in the presence of thé 
defendant under O. IX, r.8. Instead of 
doing so, the Court granted time to the 
defendant to produce his witnesses and on 
19th March heard the witnesses of the de- 
fendant again in the absence of the 
plaintiff. When the plaintiff is persistent: 
ly absent, the Oourt cannot decide a.suit 
on the merits. To pass a decree under 
O. XVII, r. 3 there must be circumstances : 
which would bring the case under the pro: 
visions of that rule. In the present case 
all that is known is: that the plaintiff was 
absent. There is no order granting him 
time {to produce evidence or to perform 
any act. Under the circumstances though 
the cecree purports to have been passed 
under O. XV, r. 3 it was really one 
under O. IX, r. 8 and the lower Appel- 
late Court had jurisdiction to hear the 
appealfrom an order refusing to restore 
the suit. I set aside the decree of the 


` lower Appellate Court and direct it to try 


Miscellaneous Appeal No. 21 of 1928 on the - 


merits. (Costs here and hitherto shall abide 
the result. P 
N. H, Decree set aside, ` 


1 
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-PATNA HIGH COURT. 
CRIMINAL APPEALS Nos. 178 anp 210 or 1938; 

January 7, 1929. Í 
Present :—Justice Sir J wala Prasad, KT., and 


' Mr. Justice James. 
RADHE KISHUN-—APPELLANT 


; versus 
EMPEROR—Opposire Parry, 
Penal Code (dct XLV ef 1860), s. 107—Wrong 


` identification on assurance of stranger—Omission to 


4 


.made-by the Manager of the 


state that identification is made on such assurance 
alone—Abetment of cheating by false personation. 

A and B entered into a conspiracy that B should 
falsely personate X, and withdraw money held in 
deposit at the Collectorate. A wrote a letter to C 
saying that B was X, and C onthe faith of this 
assurance and in good faith identified Bas X at the 
treasury and B withdrew the amount : 

Held, that the mere failure on the;part of C to 
inform the treasury offieer that he was identifying 
X only on the a8surance of A did not amount to 
an illegal omission within the meaning of s. 107, 
Penal-Oode, and C could not be convicted for abet- 
ment of cheating by personation in the absence of 


. a definite finding that he knew that these offences 


were being committed, that is to say, that he knew 
that Ti man whom he identified was not X. [p. 754, 
col. 2. 


Criminal appeals against a decision of 
the Assistant Sessions Judge, Ranchi, dated 
the 21st July, 1928, 

‘Sir Ali Imam, Messrs Mehdi Imam and 
Guru Saran Prasad, for the Appellant. 

The Assistant Government Advocate, for 

the Orown. » 
JUDGMENT, 

James, J.—It appears that three bro- 

thers of the T'eli caste, Bhukhan, Lachuman 


and Gulab, had transactions with the 
zemindar of Parba in Ranchi District, 
When the zemindari came under the 


- management of the Encumbered Estate Do- 


partment, a considerable amount was owing 
to this family from the estate and the 
Manager paid part of the debts direct, 
while he deposited the balance in the treaz- 
ury by various instalments, some in the 
name of Bhukhan Sahu alone and some to 
the credit of the three brothers, The three 
brothers died many years ago, between 
1962 and 1967 Sambat but a sum over four 
thousand rupees was lying to their credit 
at the Ranchi Treasury. Between 1422 and 
1926, these sums were withdrawn on eight 
applications filed by men who presented 
the deceased, Bhukhan Sahu and his two 
brothers, A Pleader’s clerk named Banwari 
Lal procured these withdrawals, and in 
several instances a mukhtar named Radhe 
Kishun made the formal identification of 
the applicants. In the case with which ws 
are immediately concerned, a deposit of 
two sums df Rs. 268 and Rs. 331-4.) was 
Encumbered 
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Estate on 3th July, 1919, to the credit of the 
three brothers On 29th J uly, 1925, a peti- 
tion purp=tting to be of the three brothers 
was filed at the Ranchi Oollectorate, pray- 
ing for the withdrawal of the sum of 
Rs. 599-4-0 and payment was in due course 
made to tks applicants who were identified 
‘by the mzthtar Radhe Kishun. The fraud 
came to light in 1927, when the real sur- 
viving members of the Teli’s family applied 


forthe money in deposit. When the mat- 


ter was then investigated it was discovered 


that one c_the men who obtained the pay- 
ment of Es. 599 4-0 in 1975, was a certain 
Deolal Akir who had. personated Gulab 
Sahu. Tkis man was prosecuted and in due 
course he was committed for trial on char- 
ges framed under ss, 419, 420, 466 and 468, 
Indian Penal Code, while the Pleader’s clerk 
Banwari Laland the mukhtar Radhe Kishun 
werecharged with abetment. Banwari Lal 
died after commitment and before trial, 
but the Assistant Sessions Judge of Ranchi 


. convicted Deolal Ahir and Radhe Kishun. 


He senter:esd Deolal Ahir to five years’ ri~ 
goreus imprisonment, and Radhe Kishun. 
to two yezrs'simple imprisonment and a 
fine of elean hundred rupees, : 

It has Læn proved that the petition for 
withdrawel of the money was prepared at 
the instanze of Banwari -Lal who himself 
wrote a portion of it, that Danwari Lal 
signed the p»tdar's payment- register, and 
that the eum of Rs, 599-4-0 was paid to the’ 
man who personated as Bhukhan Sahu, 
Lachumar Sahu and Gulab-Sahu, The man 
who persznated Gulab Sahu 
thumb-imoression on the voucher (Ex. 11) 
the refund register (Ex. 10) and on the 
petition (Ex. y). These thumb-impressions 


were identical with the thumb-impression . _ 


given by Daolal Ahir on a bond which he 
executed in 1916 (Ex. 7). Deolal Ahir stat- 
ed in Court, that he had given his thumb. 
impressions to Munsai Banwari Lal on 
some pap= to obtain the purchase for cer- . 
tain land, znd he denied that he had given 
his thumb-impression before the Treasury. 
Officer, Hut it is clear-that the money was 
actually paid to these men at the treasury, 
and that the man who perscnated Gulab 
Sahu gaze his thumb-impression at the 
time, and elso that he gave his thumb-im- 
pression ir the refund register when the - 
voucher was issued by the clerk Lachmi- 
narain Singh. Deolal Ahir was personating 
Gulab Sahu, he knew very well that he was 
not Gulab Sahu and the inference is clear’ 
that he wasa principal ip -the conspiracy 
with Banwari Lal to commit this fraud ly 


gave his - 
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personation of Gulab Sahu. There is no 


merit in his appeal. The sentence is not 


eevee and his appeal must be dismiss- 
à : 


The appeal of Radhe Kishun raises a- 


different.question. This man is apparently 


“tan old mukhtar of a kind known in the 


Courts as an identifying mukhtar, that is 


to say, he makes his income by' identifica- 


tion of persons who need to be identified 
by some parson known at tbe Coilectorato 
in order to enable them to withdraw money 
held in deposit, or to do other business in 
the Revenue Courts. His defence was that 
be made the identification of the false 
Gulab Sahu at the request of Banwari Lal 
who informed him that the man was Gulab 
Sahu. Ali the assessors were of opinion 
that Radhe Kishun made the identification 
in good faith on the representation of Ban- 
wari Lal, Babu Sishir Kumar Kaviraj 
Deputy Magistrate, who was Treasury 
Officer at the time when this refund was 


.. made, says that he issued the voucher on 


the identification on this mukhtar, who said 
on being questioned that he knew the ap- 


plicant. If he had said that he had 
‘merely identified the ^ applicants on 
the assurance of  Banwari Lal, the 


Treasury Officer would not have issued 


the voucher. It is conceded by Sir Ali’ 


Imam that the mukhtar ácted 
making this identification on 
assurance of Banwari Lal. 
difficult to say exactly in 


wrongly in 
tha mere 
It may be 
what circum- 


‘stances a mukhtar may be justified in 


treating an introduction from a person in 
whom he has confidence as the basis of a 
formal identification, but the Deputy Com- 
missioner of Ranchi may well consider 


whether: proceedings under the L 
Practitioners Act should not be ren 
against this mukhtar. But that is quite 


another question from the questi 

whether it must be inferred Ghat ths 
mukhtar acted in collusion with Banwari 
Lal for the purpose of defrauding the 
treasury. Mr. Agarwala suggests that 
whether Radhe Kishun was actually 
member of the conspiracy to cheat by 
personation or not, his failure to tell the 


- Treasury Officer that he only identified the 


man on the assurance of Banwari Lal 
amounted toan illegal omission within the 
meaning ofs. 107, Indian Penal Code, and 
as he thereby facilitated the commission of 
the offence, he should be held to have 
abetted it. This would amount to an ap- 
plication of the principleof constructive 


- felony which in English Law is strictly 
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limited, and finds no placein the Indian 
Penal Code. 

We are satisfied that the conviction cf 
Radhe-Fishun for abetment of the offences 
of cheat ng by personation and of forgery 
cann.! 23 upheld unless it is definitely 
based oa a finding that Radhe Kishun 
knew tkat these offences were being com- 
mitted, that is to say, that he knew that the 
man waom he identified was not Gulab 
Sahu. The learned Assistant Sessions 
Judge based his finding that Radhe Kishun 
conspire1 with Banwari Lal on the fact 
that in 1322 he had acted as identifier in a 
similar application in which the person. 
who represented Gulab Sahu was another 
man than  Deolal Ahir.. This mukhtar 


. after the identification in 1922 identified a 


false Bhukhan Sahu on three occasions in 
1924 and he made the identification with 
which we are here concernedin 1925 but 
apart frcm the identification of 1922, we do 
not know whether the person identified in 
1924 ana 1925 were continuously the same 


/ persons crnot. Therefore, the argument of 


the learred Assistant Sessions Judge rests 
on the assumption thai the mukhtar must, 
in 19:5 have remembered the name of 
Gulab Sahu as that ofa person whom he 
had idenzified in 1922, and that he must have 
remembered the person whom he had then 
identified. Itison the face of it- unlikely 
that the mau would retain such a memory 
of persons for whom he performed the act 
of ident-fication which he apparently took 
very lightly, and we do not consider that 
the probability that he would remember . is 
so strong as to justify the inference that he 
was a member of the conspiracy with 
Banwari Lal. 

It has been provedthat Radhe Kishun 
mukhtar acted as identifier on five occasions 
of withdrawal of deposits but it appears : 
from ths report of the Refund Deputy 
Collector, which is Ex. 5 in this case, that 
there had been in alleight refunds on ap- 
plications purporting to be made by one or, 


“more of the three brothers between the 


years 1922 and 1926, and that in three of 
them theidentifiers were other persons than 
Radhe Kishun. In 1922 a refund was. 
made tc the three brothers who were ` 
identified by a mukhtarnamed Khuda Bux, 


. and again, seven months after the refunds 


with which we are here concerned a refund 
was mada to three persons personating the 
brothers who were identified by à mukhtar 
named Ieri Prasad. If Radhe Kishun was 
a member of the conspiracy there would 
appear tò be no reason why other mukhtars 
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should have been employed as identifiers, 
and it would be probable that Radhe 
Kishun would be employed, as a matter of 
course, on each occasion. It must be 
regarded as at least possible that the reason 
why another mukhtar was employed for the 
identification in the refund of 6th June, 
1923, was that some other man or men were 
personating the three brothers than those 
who had. acted on the comparatively recent 
occasion when Radhe Kishun had been the 
identifier, so that Radhe Kishun could not 
be employed again lest he should detect 
the fraud, and that for the same reason 
another mukhtar than Radhe Kishun was 
employed as identifier for the refund 
which was made on 22nd April, 1926. For 
these reasons although we donot condone 
the conduct of the mukhtarin making an 
identification on insufficient acquaintance 
we do not consider that the facts proved 
justify a finding that he was acting in 
conspiracy with Banwari Lal. The con- 
viction of Radhe Kishun is accordiagly set 
aside and he is acquitted and discharged 
from his bail. The fine, if paid, will be 


refunded. : 
Jwala Prasad, J.—I agree. 
A, > Order accordingly 


PATNA HIGH COURT. 
OximinaL Revision Na, 652 or 1928, 
January 17, 1929. : 

_ Present:—Justice Sir Jwala 
Prasad, KT., and Mr. Justice James. 
RAMSARUP SINGHC-— PnriTIONER, 
versus : 

EMPEROR—Or»osrrE Parry. 

Crimina Procedure Code (Act V of 1898), s. 589-A 
—Affidavit --Omission to state separately facts within 
personal knowledge and facts believed to be true— 
False statement—O ffence—Penal Code (Act XLV of 
1860), s. 199. , . 

A person who in an affidavit filed under 8.933-À, Ori- 
minal Procedure Code, makes a false Statement as of a 
fact within his personal knowledge can be convicted of 
an offence under s. 199, Penal Code, sven though 
he has not separately stated in the affidavit facts 
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which are within his ‘personal knowledge and facts 
which are merely believed by him to be true as 
required by s. 539-A (3) of the Code. 


Inthe matter of the petition of Iswar Chunder 
Gahc (1), referred to. : 


Oriminal Revision against an order of 
the Sub-Jadge, Muzaffarpur, dated the 31st 


- July, 1928, 


M:. G. P. Das, for the Petitioner. 


JUDGMENT. 

James, J.—Oa 29th March, 1528, 
Saukhi Jha petitioned the Sessions Judge 
of Darbhanga praying that a sentence 
passed on him after summary trial by the 
Sub-Divisional Magistrate of Samastipur 
might be referred to the High Oourt for 
revision, siating as one of the grounds. that 
he had nct been examined at theclose of 
the'pfoseention case in accordance with 
the provis_ons of. 342, Oriminal Procedure 
Oode. The Sessions Judge under 8. 539-A, 
Criminal Procedure Code, directed that an . 
affidavit should be filed in support of this 
allegation, in default of which the appli- 
cation would be dismissed. In due course 


. an afidav 6 was filed by Ramsarup Rai, 


the petitioner now before this Court. 
The affidavit was in the following form: 
“I Ramezrup Rai make oath and declare 


that Iam fully acquainted with the facts 


of this case (Emperor v. Saukhi Jha) and 
was looking after it at its trial". 

“Taat ths accused Saukhi Jha was ques- 
tioned by the Sub-Divisional Officer of 
Bamestipu-at the beginning of the trial and 
not after the examination and cross-exami- 
nation of she prosecution witnesess in the 
above cage.” 

Ramsarup Rai had made a solemn affir: 
mation before Syed Mumtaz Hussain, 
Depuiy Magistrate, that the contents of 
this affidavit were true. The Sessions 
Judge ultimately found that the allegation 
madein the affidavit was false; and he for- 
mally complained against Ramsarup Rai 
that he had committed an offence under s. 
199, Indian Penal’ Code. Ramsarup Rai 
was in due course put on his trial. The 
trial Court “pund that the allegation made 
in the affidavit was false and sentepced 
Ramsarup Hai to four months’ rigorous 
imprisonment and a fine of fifty rupees 
under s.193, Indian Penal Oode. Ram- 
sarup Rai'sappeal was heard by the Ges- 
‘sions Judge of Muzaffarpur who maintain- 
ed the finding of the Deputy Magistrate 
and eonfirmed the sentence of imprison- 


. ment, while he set. agide the sentence of 


fine, 
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It is argued on behalf of the applicant 
that the decision of the Calcutta High 
Court in the case of In the matter of the 
petition of: Iswar Chunder Guho (l) 
would apply to this case, but that decision 
was before the passing of s. 539-A, Oriminal 
Procedure Code. Section 539-A provides that 
an affidavit respecting allegations &gainst a 
. publie servant to be used before any Court 
other than a High Court may be sworn 
or affirmed before any Magistrate. 

. - The third clause of this eection provides 
that affidavits shall state separately such 
facts as the deponent is able to prove from 
his own knowledge and such facts as he has 
reasonable grounds to believe to be true, and, 
in the latter case, the deponent shall clearly 
state the grounds of such belief. It is 
argued that as in this affidavit the deponent 
has not stated-separately any facis which 
he merely believed to be true, the affidavit 
was not properly receivable in evidence and, 

. 80 the petitioner ought not to have been 

convicted for swearing a false affidavit. ` 

The deponent in the affidavit before us 
swore of his own knowledge that the ac- 
cused had been examined before the close 
of the prosecution case and not after it. It 
is possible that he may have made his state- 

- ment on information received from some- 
body else, but if that was so he ought to 

have specified the grounds ‘of his belief and 

. he ought not to have made the statement 

-as of his own personal knowledge, He 
made the false statement as of a fact with- 
in his own personal knowledge, and he 
must take the consequences of having done 
80. : 

Lastly,it is argued that the ccntents of 
the affidavit were not explained to the peti- 
tioner by the Deputy Magistrete before 
whom he swore it, and he should not . be 
held responsible for the contents of it; 
but it appears from the evidence of the* 
Deputy Megistrate that the petitioner 
brought the affidavit to the Deputy Magis- 
irate and stated on solemn affirmation that 
lts contents were true. 'Thereis no merit 
in this application which must be rejected. 
The applicant must eurrender to his bail 
and serve out the unexpired portion of his 
sentence. 4 s 

Jwala Prasad, J.—I agree. 

A. Order confirmed. 

: (014 O 653. i 
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PATNA HIGH COURT. 
FULL BENCH. 
CRIMINAL APPEsLS Nos, 181, 201, 202, 215, 
218 ro 220 or 1928. 
January 25, 1929. 
Preszit:—Sir Oourtney-Terrell, KT, ` _ 
Ohief Justice, Mr. Justice Kalwant Sahay” 
, and Mr. Justice Macpherson. 
INDRA OHANDRA NARANG AND 
OTIBEBS—ÁÀCOUSED— APPELLANTS 
versus 
EMP &ROR—Oppostts- PARTY 

Evidence Act (I of 1872), s. 10—Penal Code (Act 
XLV of 2860), s. 120-A—Conspiracy—Cipher Code 
in accused possession, admissibility of, to prove con- 
spiracy dad guilt of other accused—Corroboration, 
necessity oF. — ] 

The ex-stence of a secret Cipher Oode in the 
possession of a person charged with conspiracy, 
which sets forth the names and addresses of other " 
persons ctarged with such. conspiracy and contains 
words anc names having a revolutionary signific- 
ance is ir itself good evidence for supposing that 
the ‘persors named therein have eonspired to commit 
an offence. |p. 758, col. 1.] S 

Such a Jipher Gode, is not an act done or a thing 
written by one person which isto be attributed vica- 
riously and by the provisions of s. 10, Evidence Aot to 
a person caarged so that he may be held responsible 
for it, but is substantive evidence of conspiracy. 
[ibid.] : 

When persone accused of conspiracy are sought 
to be mace liable on the basis ofa Cipher Code, it 
is safer iorequire the prosecution to establish the 
guilt of each by extrinsic and further evidence 
corrobora-ing the Oipher Code, though it would not 
be illegal to require each of the accused to displace 
by positive evidence the initial inference against 
him. [p. 759, col. 1.) 

Criminal appeals against the judgment of 
the Sessions Judge, Sonthal Parganas, dated 
the 14tk July, 1928. 


Messrs. Gopal Prasad, H. L. Nandkeolyar, 
D. L. Nandkeolyar, L. B. Lal, C. C. Das 
and S. P. Asthana, for the Appellants. 

The Assistant Government Advocate, 
Messrs. P.C. Manuk and P. V. Charry for 
the Orawn. : 


` JUDGMENT. 
-Courtney-Terrell, C. J.—The ten - 
appellants together with two who were 
convicted but have not appealed and eight 
others who were acquitted were tried before 
the Sessions Judgeof the Santhal Parganas 
sitting at Deoghar on charges under s, 121- 
A,- Indian Penal Code, and as to some of 
them under s. 19 (f, Arms Act. The 
charge against each under the Indian 
Penal Code was that between the years 
1923 and 1927, they had conspired, together ` 
and with certain persons whose names or 
pseudonyms were specified, to ,deprive, 
Kinig-Sorperor : of the sovereignty of 
British India or overawe by means of 
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criminal force the Governnient of India 
and the-Local Government. 
do not propose in this judgment to 
examine afresh the enormous volume of 
evidence taken inthe course of the case. 
Tt has been analyzed and collated in a 
judgment which is amonument of patience, 
industry and care, and I shall refer to such 
only of the facts as are necessary for 
appreciation of the substantial points raised 
on this appeal and to make clear my 
reasons where I differ from the learned 
Sessions Judge. 
It? appears that in the month of October, 
1927, a room at a boarding house in 
Deoghar occupied by three of the accused 
- persons, that is to say, the appellant 
Surendra Nath Bhattacharji, his brother 
Birendra N ath?Bhattarcharji (who was con- 
vieted but has not appealed), and a person 
named Tajesh Ohandra Ghosh who was 


acquitted, was searched and these men were - 


arrested. . The search disclosed pistols and 
ammunition in the possession ofthe first 
two and by reason ofthis they were con- 
vieted and sentenced under s. 19 (f), Arms 
Act. Birendra Nath Bhattarcharji bas not 
appealed and as regards Surendra, no 
Serious argument could be addressed to this 
Court in appeal fromthe conviction and 
sentence on this charge. 

There was also found an exercise book 
containing entries in asecret cipher which 
was decoded. No question is raised in this 
appeal as to the completeness or accuracy 
of the resulting translation. On each one 
save five of the first 62 pages of the book 
there appears an entry consisting in most 
cases of a name or pseudonym followed by 
an address, and in most cases by. a series of 
what are clearly pass words. Eich name 
18 preceded bya pairofletters ora Single 
letter and these are arranged in orderso as 
to be divided into groups and it is clear 
that a particular letter or pair of letters is 
appropriate to addresses ia a particular 
locality. The letters “Ag.” for instance 
indicate a group of persons living in 
Salkia. The letters “Qg”, indicate persons 
.1n an area of which Chittagong is the 

centre, Persons living up-country at Lahore, 
Allahabad, Benares and Bettiah are indicat- 
ed by the letters “Sn.” Those at Jalpaigari 
are indicated by the letters “Pg.”; those at 
Sylhet by the letters “Ts”; those at Calcutta 
by the single letter *H'* persons living 
abroad ‘including certain notorious con- 
spirators are indicated by the letter *F" and 
so on, In some cases no 
address is given. In the great majority 
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where a mame and an address are given it 


. has been shown by evidence. that the 


address «as in fact that of the person 
namsd or one which provided a means:of 
communication with him and that the 
person n&med was actually existing.’ It was 
moreover shown that where a person was 
indisatec as a member ofa group that he 
was genzrally found tobe in more or less 
closa asscciation with the other members 
of that croup. Simultaneous searches ‘at 
the residence of several of the named 
pereons aad investigation of their activities 
disclosec evidence that for the greater part . 
they exkibited a form of activity manifested 
in Giffereat ways but in nearly all cases ‘of 
a ravolcttionary trend, and in many in- 
stances directed to actual violence ‘in 
support of such trend. The accused 
persons could give no account or explana- 
tion of tte Code which is worthy of serious 


-eonsideretion. The Cipher Code book is 


fursher -ound to contain at the end a list of 
17 persons under the heading “victims” and 
in the cases of many of them there is 
disiinct svidence that they have been con- 
cerned e:ther in giving evidence or disclos- 
ing information or assisting proceedings 
against persons of revolutionary tendencies 
some o? whom are among those in the list 
contained in the earlier part of the Code. 
Some of the other persons inthelist are 
officers =n the forces of the Orown. There 
iseleo irternal evidence in the shape of the 
use of pass words of a revolutionary 
connotation and other indications that the 
object =f the conspiracy was associated 
with revolutionary activity. Of the 20 
accused 13 are persons whose names and 
&ddressss are found in the cipher book 
and susa is the casein 7 of the 10 appel- 
lants. . 
The main pointurged on behalf of the 
appellazts. related .to the questions of the 


"admissibility of this Cipher Code book as 


evidence of the existence of a conspiracy 
and as 2vidence of the individual member- 
ship thsreof ofthe persons named init or 
against whom itis tendered, Itis argued 
on belelf of the appellants that the Code 
must b2 regarded, if at all, as an act done: 
or a writing made by some one or more of 
tham ir furtherance of the common inten- 
tion aiser the time when such intention 
was first entertained by them. They say 
that it is, therefore, not admissiblein evi-: 
dence égainst any one ofthe others until 
acd after reasonable grounds have been 
established for believing that the person (if 
identifiable) to whom the Oode is to be 
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attributed and each of the others have 
conspired together. They call in aid of 
this argument s. 10, Evidence Act. 

Now the object of this section is merely 
to ensure that one person shall not be made 


responsible for the acts or deeds of another. 


until some bond in the nature of agency 
has been established between tham and 
the act, words, or writing of another which 
it is proposed to attribute vicariously to the 
person charged must be in furtherance of 
-the common design and after such design 
was entertained. I am unable ta 
with the contention that the Cipher Gode 
book is to be treated as “the act, word or 
deed of a particular individual.” The fact 
that it exists, the fact that it sets farth the 
names and addresses of .a substantial 
number of the persons charged, the fact 
that it is in a peculiar form such as is. not 
- likely to be found in any Codeintendad to be 
used for lawful purposes, and many internal 
indications referred to by the learned Ses- 
‘sions Judge such as the grouping of the 
names, and the use of words and names 
having a revolutionary significance all give 
rise to a probability, amounting almost to 
certainty, that the persons named in the 
Code are associated for some unlawful 
purpose whose interests demand that it 
should be kept secret. The further evi- 
dence that it is found in the possession 
of a person clearly engaged in revolutionary 
activity and that many of the persons 
named in it are or have been engaged in 
such activities corroborate the inference 
" that there is in fact a secret conspiracy 
and that the persons so named are conspir- 
ing together for revolutionary purposes, 
In other words the Cipher Code book is 
offered in evidence not as an act done or 
a thing written by one person which is 
to be attributed vicariously and by the 


provisions of s. 10, to a person charged so, 


that the person charged may be held res- 
ponsible for it but as substantive evidence. 
It cannot havecome into existence by chance 
and there is an almost overwhelming in- 
ference that it has been brought into 
existence to further some common aim of 
the persons named in it and what that 


common aim is can be found nòt only” 


from the intrinsic indications in th» Code 
itself but by seeking some common factor 
which distinguishes the persons named 
in it from other members of the general 
community, M . 

It may be said that itis not conclusive 


evidence. It might for example have been | 


shown that the persens named if it were 
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associated for some legitimate purpose to 
be kept secret for some legitimate reason, . 
and that the purpose could be distinguished 
from the characteristic which might have 
been shown by extrinsic evidence to have 
been common to the persons concerned. 
Again it might have been shown that 
the entry of any particular name was the 
wholly unauthorized act of a mischievous 
person and that the life and ‘antecedents 
of him who bore that name were such as 


~to negative the inference to be drawn from 


the entry. But unless and until such a 
contention is raised and demonstrated by 
evidence the existence of the Cipher Code . 
is in itself a good ground for supposing 
that the persons named have conspired to 
commit an offence. Thispreliminary step 
having been taken any other acts or writ- 
ings of incividual conspirators in furtherance 
of the common design become admissible 
under s. 1).-I here venture to make men- 
tion of ar analogy which I offered to the 
learned Counsel for the appellants in the 
course of the argument. Suppose that there 
had been discovered in the depths of a 
jungle a house constructed with a central 
room adaoted for meeting purposes and 
with a number of cubicles each bearing 
the name >f one of the persons charged with 
conspiracy and that each cubicle was pro- 
vided with a bed and utensils in every case 
of varying shape and size but in every 
case adapted to the measurements and 
requirements of the person whose name 
they bore would not the existence of such 
a place ba very strong if not. irrefutable 
evidence -hat the persons named were in 
the habit of meeting at that place for 
80me common purpose? In my view the 
analogy with: the Cipher Code from the 
point of view of the admissibility and 
cogency of the latter is very strong. 

The learned Judge has made a careful 
examination of the evidence with a view 
to seeing "whether the inference suggested 
by the existence of the cipher book that 
a revolutionary conspiracy exists is support- 
ed by evidence other than that of the 
cipher book and at para. 111 of his judg- 
ment he 3ums up clearly and concisely 
the nature of that extrinsic evidence, In 
my opinion itis such as not only to justify 
his view that it leads to the. same con- 
clusion as that afforded by the cipher book 
but to corfirm that inference beyond any 
doubt whatsoever. He has examined the 
result of tke searches made at.the residences 
of the persons named in the bobk and 
the evidence as to the activity of these 
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persons and I see no necessity io re- 
capitulate that summary, The learned Judge 
has further examined the extrinsic evidence 
against each of the accused to ascertain 
whether the strong inference created by 
the Code is corroborated or displaced in 
each particular case, If he had required 
each of the accused to displace by positive 
evidence the initial inference against him 
it would even then have been dificult 
to criticize his method, but he has gone 
further in the interests of the accused and 
has required the prosecution to esteblish 
the guilt of each by extrinsic and further 
evidence corroborating the Cipher Code. 
I am not prepared to say that this method 
was wrong and I agree that itis safer to 
require such corroboration and it now 
remains to consider the case of each cf the 
appellants on this basis. The conclusion 
at which I have arrived is that the initial 
inference is corroborated by extrinsic evid- 
ence in the case ofall the appellants save 
Indra Ohandra Narang and I will, there- 
fore,examine his case before that of the 
others. , 

This appellantis a youth of 20 years and 
his name appears in the Cipher Code as 
a member of the "Sn" group who are 
connected with Benares, Allahabad, the 
Punjab and Bettiah He has three bro- 
thers one of whom has a publishing and 
book-selling business in Lahore and a con- 
siderable part of this brother's business seems 
to consist in the sale of works suchas “Bandi 


Jiban” the perusal of which seems to have 


a peculiarly exciting effect upon immature 
and ignorant minds 
examine ib in detail beyond saying that 
it is a laudatory account of some notorious 
assassins and revolutionaries, On account 
of its appeal to such minds it is undoubt- 
edly a dangerous work butit has not been 
prescribed and has been widely sold end 
the brother, however dangerous he may 
be, has had no proceedings taken against 
him. Indra was engaged in selling such 
books on behalf of this brother and pro- 
bably received a small commission on the 
sales effected by him. He had in his posses- 
sion a copy of the presidential address 
given at a meeting of a body of so-called 
political sufferers” but no connexion is est- 
ablished between him and this body save 
that his sister is the secretary and prob- 
ably gave him the copy. He possessed and 
says that he bought at the Gauhati con- 
gress meeting a copy of pamphlet called: 


“A chapter from the unpublished political 


history of Bengal.” 
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This. took alse contains an account of 
revolutionary activity in India. There are, 
however, two facts which are greatly in 
favour oi this appellant. In the first place 
there is no evidence whatever, apart from 
the cipher book, that he had ever been in 
asscciatim with any person alleged by the 
prosecution to be a member of this conspiracy 
but more important than this is the fact 
that on hearing that his rooms had 
been searched he immediately went to the 
Police ard offered a very long and very 
. complete explanation of his life, activities 
and movements and he gave an explanation 
for his possession of every item of literature 
that was found in the course of the search. 
In cther words, he took the drastic step 
of & positive.attempt to rebut the initial 
inference which is afforded by the existence 
of his name in the cipher book. In my 
view itis most unfortunate that the Indian 
law of evidence does not permit an accused 
person to give evidence in support of his 
defence but in this case we may safely 
take it that the explanation offered by 
Indra substantially represents that evidence 
which he would have given in open Court. 
The prose»ution have not been able to 
establish -ts unreliability by any positive 
evidence and the explanation is of such a 
nature and so detailed that itis probable 
that had -t been possible to cross-examine _ 
Indre his evidence would not have been 
shaken, Indra’s conduct in offering this 
explanatior was extremely wise. Notwithst- 
anding the strong inference afforded by 
the entry of his name in the (cipher book, 
in my opinion, he has succeeded in his 
particular ease in throwing sucha doubt 
upon the inference that he is entitled to 
the banefit of it. It is possible that his 
name was inserted in the book and he was 
given the cass words without any definite 
einformation as to the real objects of the 
conspiracy, and that he has been made a 
tool o? by others. The conviction of and 
sentence on Indra Chandra Narang, should, 
in my opision, therefore, be set aside and 
he should ba set at liberty. 

Having heard the case for the appellants 
we thcught it desirable to call upon the 
prosecution to meet the arguments on behalf 
of such only of them as have been con- 
victed against the view of the assessore, 
and I will next deal briefly with the case 
of Lachmi Kanta Ghose. The name of 
this man occurs first in the cipher list in 
the "Ag" group living at Salkia and there 
is much evidence that he was in associa- 
tion with scme of the other persons algo 


\ 


< was a conspicuous -worker. 
workers at -this Sebasram“besides Bijon ` 


' ease. This appellant 
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è 


. named -in the cipher book at a Sebasram 


where one of the appellants Bijon Bannarji 
Among the 


Bannarji were one Satish Dhang who was 
convicted under the Arms Act end iheExplo- 


: sives Act in 1927 and Birendra Bannarji 


who was convicted in the Dakineswar bomb 
was a mechanic 
labourer in the employ of the British India 


: Steam Navigation Co., at their Howrah dock 


and in that capacity would have opportun- 


` ity for coming into contact with the crews 
' of vessels coming into the dock. He is 
: described in the Code as “B shell and R 
* Bourse (sic) and furthermore is provided 
. with two sets of pass words. 
' jon the evidence of association with other 


In my opin- 


persons mentioned in the Code is sufficient- 


: ly confirmatory of the initial inference. 
` There was further evidence of the dis- 
' covery in his possession of certain plan draw- 


ings ofa suspicious character and to this 


: evidence the learned Judge has attached 
* considerable weight, but whether or not 
` the Judge has drawn a right inference 
‘from the possession of these plans, the 
. Other evidence which 


I have mentioned 
was sufficiently corroborative of the Cipher 
Code. ' 3 é 

‘I next approach the case of Biswa Mohan 


‘Sanyal. This’man was a journalist and he 
“was the sub-editor of a weekly vernacular 


‘newspaper called “Jagaran” 


of which 
Hemanta Kumar Sarkar was the editor. 


--Hemanta is mentioned in the publication 
'" Bandi Jiban " as a close friend of convict- 
-ed revolutionaries. 


There was found in 
Biswa Mohan’s possession a letter from one 
“Manta”. which Biswa Mohan hae made an 
entirely unsuccessful attempt to explain 
ias relating to social work, This letter, 
‘however, clearly refers to actual revolu- 


' tionary activity and moreover to shat kind 


of activity which consists in rokbing rich 
men to obtain funds. Biswas Mohan paid 
a visit to Jamshedpur on the excuse of 
visiting his sister. He brought with him 
a large amount of revolutionary literature 
including publications by the notorious 
organization known as the Industrial Wor- 
kers of the World whose avowed object 
is to encourage revolutions in other coun- 
tries. A number of articles written by him 
have been put in evidence in which he 
draws attention to the nature of revolution 
in two aspects, that is to say, violence- and 
mere social change.and encourages his 
readers not to be frightened by the des- 


tructive forces which appear in kis opinion 
x . 0 2 uon po Ma . 
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io be a necessary preliminary to those 
changee. To one of them he appends a 
letter to the editor which is of ‘a most 
significant character and shows that al- 
though he is compelled to keep his picture 
of revolution vague the object which he 
desires to be accomplished is the en- 
couragement of violent activity. There was 
also found in his possession a poem in 
praise of the District of Nandia which 
culminétes in a glorification of three con- 
spicuous revolutionary assassins. In one 


of his azticles entitled “the revolutionary" j 


which was published in the "Jagaran" 
newspaper he makes reference. to the 
assassination of an approver in a former 
prosecution and the reference is clearly 
intended as praise for the assassins. To 
my mind the guilt of Biswa Mohan as a 
member of a revolutionary eonspiraey and 
as condacting the propaganda in support 
of it is most clearly proved. 

„I next pass to the case of Surendra Nath 
Bhattacharji who is the brother of Birend- 
ra who nas not appealed. As I have point- 
ed out above no serious argument could 
be addressed to us against his conviction 
under s, 19 (f) Arms Act.. The evidence 
elearly proves that he was in close and 
constant association with his brother and 


was fully aware of all the activities of the : 


latter. Itis quite impossible to argue that 
the careers of the two were in any way 
separat». He was also associated with 
many osher persons named in the Cipher 
Oode. The circumstances of his arrest 
and search at Deogharand the proved re- 
cord of his visits to that place indicate 
that he must have been well aware of, and 
assisting in, the activities of Biren and 
that the literature and the weapons found 
in the search were as much part of his 
property as they were: that of Biren. Hig 
name was also disclosed in the cipher 
writing found in the possession of Sailendra 


Nath Chatterji at Allahabad and his name - 


appears on one ef the two extracts of the 
cipher book found inthe possession of 
Prasad Chandra Chatterji at Calcutta. 
The ebsence of the names of the two 
brothe-s from the Cipher Code book found 
in the-r possession indicates that they were 
includ3d in the superior ranks of the 
revolu'ionaries for whose use it was 
preparsd. In my opinion the guilt of this 
man is completely established. 

This zompletes the list of those appellants 
in respect of whom the assessors had any 
doubt. The cases of the remaining ,appel- 
lants may be very briefly dealt with. The 
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“name of Bijon Kumar Bannerji is not 
found in the cipher list but he was clearly 
closely associated with the other conspirators 
and notably with Prasad Chandra Ohatterji. 
He was an active worker at the Ssbasram 
at Salkia with Satish Dhang and Birendra 
Bannerji. He and Prasad Chandra Ohatterji 
were living under false names and were 
visited in afalse name by Atul Krishna 
Dutt. In the possession of Prasad Ohandra 
Chattarji was found, as already stated, a 
paper containing copies of certain entries 
inthe cipher book. Another paper found 
in the possession of Prasad Ohandra Ohat- 
tarji contained a list of materials clearly 
intended for the manufacture of bombs. 
Some of the persons whose names appear 
in the cipher book under the heading of 
“victims” were associated with Bijon 
Kumar Bannerji in cireumstances detri- 
mental to the interestsof Bijon. The cases 
of Bijon, Prasad Ohandra  Chattarji and 
Atul Krishna Dutt are closely associated 
and, in my opinion, their guilt is clearly 
established. i 

The case of Sailendra Nath Chakravarty 
of Allahabad calls for little comment. 
There is overwhelming evidence in his 
case to confirm the impression created by 
the entry of his name inthe cipher book 


and the articles and literature found in - 


his possession convict him beyond a shadow 
of doubt. Hoe is also shown by the cipher 
-addresses in his own possession to have 
been in close .connexion with Surendra 
Nath Bhattacharji and Upendra Dhar 

The case of Upendra Kumar Dhar is 
no better, There was found in the pos- 
session of Sailendra Nath Ohakravarty a 


note book containing his name among: 


others in cipher, a large quantity of re- 
volutionary literature was found at his 
lodging ineluding & document known as 
the revolutionist’s catechism to which I 
shall refer again in dealing with the 
‘ease of Sushil Kumar Sen. , The evidence 
of the approver Prafulla Ranjan Bose 
also implicates this man without hopeof 
escape and shows that one of his functions 
in the conspiracy was to promote dacoities. 
The entry of his name in the cipher book 
is most amply confirmed. 

Sushil Kumar Sen is also shown to 
have conspired with Upendra Kumar Dhar 
and with the approver Prafulla to commit 
dacoity in prosecution of the conspiracy 
and to secure funds for it and he has 
made a confession which is clearly both 
admissible eand. reliable. He is further 
the author of a letter found in the posses- 
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sion of Sukhandu Bikas Dutt which clearly 
has reference to the proposed dacoity 
and the revolutionist's catechism found in 
the possession of Upendra Kumar Dhar 
was in -his handwriting, Ths abseuce of 
his name from the cipher book may well 
be due to the fact that he was recently 
recruited anc had yet to give proofs satis- 
factory to hie superiors. 

Sukhendu Bikhas Dutta whose name 
appears in iae cipher list was clearly in 
close association with Upendra and Sushil 
and correspoaded with them. Among the 
articles found in his possession was a 
paper eontairing formulae for the manu- 
facture of guncotton and for explosive 
caps of the type used in -the Maniktola 
bombs. Ther» was also found a letter in 
the same hardwriting as another letter 
found in the search of Upendra Kumar 
Dhar's quarte-s and furthermore a letter 
from Sushil Kumar Sen to Upendra Kumar 
Dhar was alsc found in his possession. 
He is, therefore, clearly linked with the 
others and a dangerous conspirator. 

In the resu!t,.1 am entirely satisfied 


that all of th» appellants with the ex- 


ception of Indra Chandra Narang are shown 
by evidence independent of but corroborat- 
ing the cipher book as. being membera 
of the conspirecy. Their convictions are 
entirely justified, their sentences do not 
err upon the side of severity, and their 
appeals should be dismissed. . : : 

I.desire in 2onelusion to express the 
cpinion that the skill, energy and industry 
of the Police ezhibited in the unravelling . 
of this conspiracy are worthy of the highest 
praise and it would appear that a great 
share of this praise should be awarded to 
Mr. Daff, the Special Assistant to the 
Deputy Inspector General, It is worthy . 
of note that the learned Advocates who - 
prgsented, the cese for the appellants were 
unable to criticize or make any attack | 
upon the activity of the Police or on the 
evidence furnishsd by them other than 
by legitimate argument as to its admis- 
sibility or cogency. It may well be, as the 
learned Judge kas pointed out, that this 
conspiracy has received repeated blows and 
has eventually been detected and. crushed 
at such an early stage that it had no. 
time to grow to formidable proportions. 
To acertainextert, of course, this is to be 
attributed to the paerile nature of the ideas 
held by the consoirators and exhibited by 
their favourite literature and tosome extent . 
to their own emotional but unstable’. 
intellects. It must rot be. forgotten, however, 
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that if allowed to go unchecked such 
‘activities may easily result im sporadic 
assassinations and other forms of violence 
which the community canndt afford to 
permit and the fact that such outbreaks 
seldom occur is for the greater part to be 
attributed to the skilful and thorough 
. manner in which, as in this case, the Police 
have done their work. I would also venture 
to compliment Mr. Manuk and those who 
have appeared with him for the prosecu- 
tion and also Mr. Nandkeolyar, Mr. Lal- 
behari Lal and the others who have pre- 
‘sented the case for the appellants upon 
the way in which they have discharged 
their very onerous duties. 

Kulwant Sahay, J.—I agree. 

Macpherson, J.—1 agree. 

a. Appeal dismissed, 


PATNA HIGH COURT. 
FULLBENCH. 

Civin Rereernoe No. 6 or 1928, 
February 12, 1929. 
Present:—Sir Oourtney-Terrell, Krt., Chief 
Justice, Mr. Justice Ross and Mr. Justice 

Kulwant Sahay. i 
In thé matter of S. MUKHTAR, 
MADHEPURA— i 
Criminal Procedure Code (Act V cf 1898), s. 526— 


Application for trañsfer—Allegations of corruption _ 


and unfairnessagainst Magistrate—--Pleader's liability 
—Duties of Pleader—Practice—Trial of cases in which 
Magistrate's friends are interested, undesirability of. ' 
. A member of the legal profession should not -make 


statements imputing prejudice or unfairness or cor- ` 


ruption to Magistrates on the instructions ofa client 
unless the statements of the client as tested’ by the 
adviser are found sustainable, unless they are found 
to be corroborated and unless the adviser has taken 
some steps not necessarily to pledge himself for his 
client's veracity but such as to give him as a rea- 
sonable man ground for belief that the statements 
at any rate are such as should be properly. investi- 
gated. [p. 764, col. 1.] i . y 

A Magistrate who is in close business or friendly 
relationship with a person should not take part in 
hearing a case in which the interests of such a person 
are gravely affected. [p. 763, col. 2] . 

Reference made by the District Judge 
Bhagalpur. 

The Government Advocate, for the Re. 
ference. f , 

Messrs. N. N. Sinha, D. N. Das, and P. 
Jha, against the Reference. 

JUDGMENT. 

Courtney-Terrell, C. J.—This is a 
reference by the District Magistrate of 
Bhagalpur forwarded through the District 
Judge relating to the conduct of a Mukhtar, 
S. and recommending his punishment. The 


circumstances out of which theuccusation . 
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arises are as follows: A case was being 
heard before the Sub-Deputy Magistrate 
of Madhipura in Bhagalpur in which a 
person had been charged under s. 408, 
Indiar Penal Code, with the offence of 


"erimiral breach of trustand the Mukhtar 


was defending the accused. When the 
prosecution evidence had been heard and 


“the prosecution case closed the Mukhtar 


on behalf of his client applied for an 
adjournment and for the recalling of the 
comp-ainant in the case for further cross- 
exam-nation. This application was refused 
and she Mukhtar and his client appear 
to heve had certain grievances, whether 
well-founded or not Ido not care to say, 
as tc the Sub-Deputy Magistrate’s conduct 
of tke case and, therefore, notice was given 
to hım thatan application would be made 
to the District Magistrate for the transfer 
of the case to another Magistrate. The 


` eliert went away with the Mukhtar and 


a draft application to the District Ma- 
gistrate was made out, ‘The draft appli- 
cation in addition to alleging other griev- 


- ances contains this statement: 


“That the petitioner came to know that 
Baku Narnath Jha, the Manager of the Sri- 
nagar Estate, at whose instance Mahadeb 
Lal. complained against his petitioner 
visited the Sub-Deputy Magistrate at his 
house, supplied him with eatables like 
ghee and fish and provided him witha 
servant and maid-servant and has promised 
to supply all, his requirements from the 
estate". " 

The- Mukhtar recommended the client 
to go to Bhagalpur and there to engage . 
another Mukhtar to whom he was about 
to write a letter and to obtain the ser- 
vices of this Bhagalpur Mukhtar to file 
the application for transfer and he wrote 
this latter: A 

“My dear” (then he mentionsthe name 
ofthe Mukhtar addressed): 

‘Isend to you this case for a transfer 
petition before the District Magistrate.. I 
heve advised him not to engage a Pleader 
sa you will attend a bit closely. He is being 
unjustly dealt with by the Sub-Deputy 
Magistrate as the draft will show” and 
tc that he signs his name, 

The client then set out for Bhagalpur 
batinstead of going to the Mukhtar who 
had been .recommended he went to a 
Fleader and the Pleader filed the applica- 
tion for transfer. The draft which the 
Mukhtar wrote was, however, re-cast and 
in the form in which the petétion was 
filed, thè paragraph which I- have quoted 
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from the Madhipura Mukhtar's draft was 
re-cast as follows: l : 

“That the petitioner has recently come to 
know that Babu Narnath Jha has paid 
several visits to the trying Magistrate dur- 
ing the pendency of this case and has sup- 
plied a maid-servant aged about 22 years 
from his zemindari and she is still working 
at his place and has also given a servant 
to him who is still there,” 

It will be noted that there are two 
important alterations. In the first and 
most important place. the age of the 
maid-servant is stated and in the second 
place the statement about the alleged 
receipt by the Sub-Deputy Magistrate of 
ghee and fish and eatables is deleted. 
But in its form as filed the petition most 
distinctly imputes. the gravest . moral 
turpitude to the Sub-Deputy Magistrate 
and the mention of the age of the maid- 
servant said to have been supplied can 
have no other significance. - 

The Magistrate before whom this 
petition was filed called the attention of 

“the Pleader and of the client to the fact 
that the allegation was of great gravity. 
The.. client, however, said that he could 

- substantiate it. The Magistrate then com- 
municated with the Sub-Divisional Officer 
aiid aeked him to make a report and in the 
report the Sub-Divisional Officer states 

“that -he called upon the ‘Mukhtar’ who 
originally made the draft for an explana- 
tion and the Mukhtar wrote to him that 
in the draft, he made no such’ allegation. 
The District Magistrate also asked the 
Sub-Deputy Magistrate for an explanation 
and when the report and the explanation 
from.the Deputy Magistrate came before 
him he sent for the applicant and told him 
that the application ought not to proceed. 
The applicant, however, insisted and the 

| Magistrate required him. then to swear 
an affidavit that the allegations were true 
and. within his personal knowledge and 

"this the applicant did. Later on in 
August the District Magistrate made per- 
sonal enquiries and as a result he rejected 
the application for transfer and he issued 
notice to the Mukhtar who is the respon- 
dent in this matter of charges that would 
be made against him, and then reported 
to the District Judge, and through him to 
this Court. ; 

< The most serious of the charges and the 
only one with which we need seriously 
trouble ourselves is the “accusation that 


ihe Mukhtaf had acted unprofessionally | 


in taking part in filing or having any- 


thing tc “do with the application for 
transfer eonta-ning the allegation I have 
quoted. it is. perfectly clear that the 
Mukhtar cannot be responsible for any- 
thing mors than the draft which he him- 
self prepared although the gravity 
of the ellegetion due possibly to the 
negligence or rralevolence of other people 
may later has been grossly increased. 
Comparing the draft. which the Mukhtar 
prepared with sie actual petition as filed 


' there are certainly the differences to which 


I have drewn ettention and it is the opi- 
nion of my leazned brothers, with which 
I amnot prepared to differ because they 
have had vastly more experience than I, in 
considering mezterBs of this kind, that if 
they had been siting as District Magistrate 
and had received a petition of the character 
and having the wording set forth in the 
draft undoubtedly prepared by the Mukh- 
tar, they would: have come to the con- 
clusion thas wh&; was intended was not’ an 
accusation of moral turpitude against the 
Sub-Deputy Magistrate such as is undoubt- 
edly contained in the petition actually 
presented befor the District Magistrate. 
They would have zonsidered it as a state- 
ment that shere was such a relationship 
between tha Magistrate and the person 
who is mentionec as having visited him, as 
to make it undesirable that the Magistrate 
should sit and try a case in which the in- 
terests of that person were adversely affect- 
ed. Needless to ssy if a Magistrate is in 
close business or friendly relationship with 
a party, it is on tae whole undesirable that 
he should take part in hearing a case in 
which the interests of such a person are 
gravely affected. I am not prepared to 
differ from that construction of the draft 
as prepared by the Mukhtar but taking it 
on that basisand sssuming as I have no 
doub£ that it is the proper construction to 
put upon it, the allegations contained in it 
and with tha: sigrifieance are unfounded 
and untrue. It appəars to be the fact that 
on one occasion the person named did 
actually visit the Sub-Deputy Magistrate 
but the visit was of a wholly innocent 
nature and to receiye such a visit would 
have been in the regular course of thee 
Sub-Deputy Magistrate’s social duties and 
no sinister significance can be attached to 
itat all Itis absolutely clear that the 
Sub-Deputy Magistrate was not supplied 
with any vegetables fish or other eatables; 
it is absolutely clea: that he was not sup- 
plied-with any 3ervemts and the accusation 
against the Magistraje in this respect and 
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eyen removing from the words any 
significance of gross moral turpitude have 
no basis whatever. 
' It is said on behalf of the-Mukhtar that 
hetook the instructions of his client and 
was bound to act upon those instructions, 
It is perfectly trueinone sense that a 
legal adviser must accept statements of 
' fact from his client. But tha: privilege of 
the legal adviser has a tendency and a 
very grave tendency to ba very much 
' abused and nowhere is the abuse so 
manifest as in applications for ‘transfer. It 
has become notorious that applications for 
transfer based upon the alleged prejudice 
and ‘unfairness of the Magistrate, have 
developed to an extent whichis a scandal 
and it would be well thas professional 
advisers and more particularly young 
professional advisers should bearin mind 
that there are certain kinds of duties 
which they have to perform in setting 
forth the case of their clients in relation - to 
which they cannot take shelter, as they are 
in the habit of doing, behind the instruc- 
tions of the client. Onesees this plea of 
legal professional privilege taken up not 
only in applications of this sort but also in 
pleadings. Nothing is more conspicuous 
in pleadings than allegations of fraud, 
forgery and so on made against the other 
side which when the case comes‘up for 
hearing are never substentiated in the 
slightest degree. It is well, therefore, that 
members of the profession, and particularly 
those practising before Magistrates and 
liable to have the duty cast upon them of 
making,an application for transfer, should 
feel the weight of their responsibility. 
Statements imputing prejudice. or 
unfairness or corruption to Magistrates 
should not be made unless the statements 
of the clientas tested by the adviser are 
found sustainable, unless they are found to 
be corroborated and unless the adviser *has 
taken some steps not necessarily to pledge 
himself for his client’s veracity but such 
ag to give him as a reasonable man 
ground for belief that the statements at 
-any rate are such .as should be properly 
investigated. The duty of the legal 
rofession is a very serious one both with 
regard to applications of the kind I have 
mentioned and also in respect of plead- 
ings. l 
The Mukhtar in this case is a young 
man. He has been hampered as regards 
matters of this kind þy a very bad tradition 
and itis possibie that is might have re- 
quired a person of stronger moral character 
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than perhaps hisage and experience would 
indisate to resist the tendency produced by 
the tradition and, therefore, we do not 
propose to punish him. He is under the 
necessity of incurring such expenses as 
have been necessary for presenting his 
case and Ineed say no more than that we 
accept the reference but we do not 
gee ït to exact any specific penalty. 
Eoss, J.—1 agree. 


Kulwant Sahay, J.—1 agree. 
A. Reference accepted. 





PATNA HIGH COURT. 
FULL BENCH. 
O1vin RgrERENOE No. 5 oF 1928. 
. February 12, 1929. 

Present:—Sir Oourtney-Terrell, KT., 
Chief Justice, Mr. Justice Ross and 

Mr. Justice Kulwant Sahay. ; 
In the matter of N, 4 PLEADER. | 


- Tegal Practitioners Act (XVIII of 1879), s. 18— 
Pleader engaged in two cases—Throwing away 
interests of unimportant client in favour of important 
cl-ent—Misconduct. 

N, a Pleader was engaged in two cases one in 
Court A and the other in Court B. In the case in 
Court A which involved a complicated considera- 
tion of forest rights he was led by a senior. In the 
esse in Court B which was a case of bribery, the 
cient had ‘also engaged N’s brother-in-law, who 
was living with N, as a junior. In both the cases 
the matters had appeared before the respective 
Courts several times but both the cases were posted 
for the same day on a particular occasion, 
On the day before the hearing a consultation 
took place atthe house of N regarding the second 
case in which the Pleader, the client, the client's 
lather and the junior Pleader were present. When 
-he second case came on for hearing the next day 


.N was engaged in the other ease and N who was 


-equested' by the client's father to appear in Oourt 
B said that the junior Pleader would conduet the 
case properly in his absence as he was engaged in 
Court A. As ®oon as the hearing of the case in 
Court A came to an end N appeared in Court B 
but found that the client had engaged another 
Pleader and the cross-examination was being con- 
ducted by him. It appeared further thatthe accused 
had practically no defence in the second case. 

In proceedings against N for misconduct : 

Held, that N should have left Court A where his 
client was sufficiently protected and should have gone 
to Court B,where his client had no protection and 
the conduct of Nin throwing away the interest of 
the client in the second case amounted to miscon-. 
ane eee of the most serious ‘censure. [p. 767, 
col. 1. 


Messrs. Hasan Imam, R. G. S, Prasad and 
S. S. Brasad, for the Pleader, f 


ro 
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The Government Advocate, 


Crown. 
JUDGMENT. 

Courtney-Terrell, C. J.—This is & 
reference by theJudicial Commissioner of 
Chota Nagpur concerning the unpro- 
feasional conduct of a Pleader practising in 
his division, N, The unprofessional con- 
duct which is complained of arose in the 
following circumstances. On 5th May of lest 
year two cases were due for hearing before 
the second officer and the Sub.-Divisional 
Officer of Khunti respectively, and the 
Pleader was briefed in both cases In the 
second officer's Court he was associaled 
with a distinguished member of the legal 
profeesion as his junior to appear on behalf 
of one Tara Prasanno Ghosh who was 
accused of certain matters which involved a 
complicated consideration of forest rights, 
In the second case before the Sub- Divisional 
Officer he wes to appear to defend one 
Jaimangal Prasad Amin, ayoung man who 
was accused of taking bribes. In both 
cases the matters had appeared before the 
respective Courts several times before. In 
the case of Jaimangal who was to appear 
before the Sub Divisional Officer several 
adjournments had been taken and it had 
been arranged that on this day, 51h May 
the proeceution witnesses were to appear for 
cross-examination. N has living with him 
inhis house a younger Pleader who is his 
brother-in-law and this younger Pleader had 
on some of the former occasions appeared 
with N on the instructions of the client 
and with a very small fee to take notes of 
the evidence but he had not been instructed 
to take any active part in the proceedings. 
In the case before tke second officer as I 
have said N was led by a Pleader of great 
experience. 

On 4th Maya consultation took place at 
the house of N regarding Jaimangal's case 
and at that consultation there were present 
the Pleader himself, the clier&t, the client's 
father and the brother-in-law who as I have 
said was engaged in taking notes and the 
eonsultation took place concerning the 
cross-examination which was to take place 
on the following day. There is no question 
that the elient was under the impression 
that the Pleader would appear and would 
himself conduct the cross-examination. At 
the time of the consultation the Pleader was 
well aware that there was also coming on, 
on the following day the case before the 
second officer butas far as that case wae 
concerned he was amply protected by the 
presence of his leader. 


for the 
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It appears that when the case came on 
before the second officer the Pleader took up 
his position in that Court with his leader 
and he did rot go near the case in which he 
alone as an Advocate was instructed to 
defend Jaimangal and cross-examine the 
witnesses for the prosecution. Jaimangal's 
father who vas looking after the case on 
his behalf and probably supplying the 
funds for hie defence came into the second 
cfäcer's Court and requested N to come 
into the Sub Divisional Officer's Court and 
conduct the cross. examination as had been 
arranged. For reasons which appear a 
little doubtful the Pleader declined to go 
into the Sub-Divisional Officer's Court and 
insisted in remaining in the second officer's 
Court but I will daal with the case on the 
basis that the story told by the Pleader of 
his motive fcr his refusal to go is substan- 
tially true. He saysthat he explained to 
the father of the accused that he could not 
leave the caeca before the second officer and 
that his pressnce there was essential and 
that he desired in that Court to assist his 
leader. He pressed Jaimangal to instruct 
his young brother-in Jaw. He told him that 
he (the brother-in-law) would be able 
to satisfactorily cross examine the witnesses 
and said tha: in any event he could not go 
personally. The client was very annoyed 
at this. He declined to instruct the brother- 
in-law and d2clined to allow him to cross- 
examine ths  wiinesses and the accus- 
ed Jaimangal was compelled himself 
to start the cross-examination of the pro- 
secution witnesses. After a time, however, 
it became clear to the Sub-Divisional 
Officer that ne would require assistance. 
Another jurior who appears tobe a re- 
puted Advoeate practising in this Court 
who had at on earlier stage of the proceed- 
ings been concerned with the case but who 
ha& been, by reasons of an illness, divorced 
fcr some considerable time fiom it, was 
found re introduced into the case and asked 
to take up the cross-examination and on 
the application of that junior the Sub- 
Divisional O3icer adjourned the cross ex- 
amination for a few hours in order that the 
junior might properly prepare himself 
and take up the work. Later on he resuni- 
ed the hearing; the junior cross-examined 
the witnesees and the accused was even- 
tually convicted; and indeed from an 
examination of the facts of that particular 
case it would seem that no other course but 
conviction was possible for the Sub-Divi- 
sional Officer and that practically speaking 
there was no defence, N, however, remained 
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in the Gourt of the second officer and it 


is said that he assisted his leader not in. 


the actual cross-exmination but in coaching 
‘him with regard to the facts which the 
leader required and after a time he left 
second officer's Court when his services 
were no longer required there,came into the 
Sub-Divisional Offieer's Oourt, found that 
the other Pleader whom I have mentioned 


had already been engaged and was cross-. 
' examining the witnesses and that his ser- 


vices were no longer required, He accord- 
ingly left the Sub-Divisional Officer's 
Court and went away. 

The coraplainantin the case is the con- 
victed man Jaimangal who says that the 
Pleader behaved in an unprofessional way 
by deserting him and going off to another 
case and, in our opinion, the complaint is 
justified. I must here make some observa: 
tions upom the duty of an Advocate and 
more especially on the duty of an Advocate 
who undertakes the defence of an accused 
in & criminal case. The criminal offence 
.in respect of which the elient was being 
tried was that of receiving bribes being 


', a public officer and any one who has ex- 


perience of that class of case knows that 
the cross-examination of the witnesses is a 
duty of the highest importance for the 
defence. In this particular caséas I have 
said it would appear that no cross-examina- 
tion would have had any material effect 
upon the course of the case because it was 
so clear but nevertheless .the matter must 
be dealt with as a matter of principle and 
in such cases as I have said cross-exami- 
nation must be of the highest importance 
to the defence. On the.day before the case 
came on for hearing there had been, a 
lengthy conversation between Jaimangal 
and the Pleader and the young brother-in- 
law and it cannot be suggested on behalf 
of N that he.made any intimation to the 


' client that that consultation was for fhe 


purpose of enabling his brother-in-law to 
conduct the .cross-examination. Ib is ad- 
mitted that the client went away under 
the impression that the cross-examination 
was to be conducted:-by the Pleader him- 
self, That viewis confirmed first of all 


by the lay client himself, secondly, by the. 
evidence taken at the enquiry before the 


Judicial Commissioner of ‘the young 
brother-in-law himself. He says, as I dare- 
say he believed, that he felt himself quite 
competent and was prepared if kis brother- 
in-law were away to conduct- the cross- 
examination’ but, however, that may be, the 
` fact is that, the lay client wase distinctly 
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unde- the impression. that the cross- 
examination was to be conducted by N.. 
The brother-in-law had merely been em- - 
ployed at a'nominal fee from time to time 

| That being 
the csse -his instructions did not extend to 
takinz part as an Advocate. 

Wish regard to the other case that was 
going on before the second officer the. 
Pleader atthe time when he attended- the 
consultation with Jaimangal knew perfectly 
well that on the following day and at the 
same time that Jaimangal’s case would 
comen thé case in the second officer's 
Court would also come on. He knew. 
perfectly well that important prosecution . 
witnesses would have to be examined in 
that Oourt. He also knew that the cross- - 
examination would be conducted by his 
leader. He has said that he was taken by 
surprise by the circumstances that arose 
in the second officer's Court on the follow- 
ing morning. He says that his leader - 
wanted him to remain. 
leader has offered evidence to the effect 
that-h> had desired certain statements to 
be chscked -by N but he has nowhere 
stated. that the presence of N was really 
essential to the conduct of the case and in 
any €vent he was amply provided with 
assistance. He had the accused person 
himseif there, he had the accused person's 
tahsildar; he had in fact every supply of | 
information which was necessary for the 
eonduct of the case and he does not 


It is true that his ~ 


preterd himself that the presence of his— 


junior was essential to him but even if it 
had keen of the greatest value and im- 
ortarce to him it was the duty of the 
leader N to consider his duty to his 
other client. No human ingenuity has 
been able to solve the problem of the ad-. 


ministration of justice whereby two cases _ 


are licble to come up in different Courts . 
at the same time, 
ting cut of that difficulty. The profes- 
sion iiself I know -would welcome any 
suggestion by which any solution of the 
diflieilty could be found but never- 


theless N should have realized, that -his ` 


client in the Sub-Divisional Officer's 
Court depended upon him for the cross- 


examination of the prosecution witnesses, | 


There is no way of get- > 


He skould have known that it was the” . 


duty of his leader in the case in thé 
second  officer's 
cross-examination of the witnesses himself 
and he should have left the case in the 
second officer's Court where the client: 
was tkeroughly protected and have gone 


Court to conduct the ~ 
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to the Sub-Divisional Officer's Court and 
there conducted the case where the client 
had no protection whatever. 

It is possible and indeed -probable that 
he was really guided in the course of his 
action by the fact that his client in the 
case in the sscond officer's Oourt’ was an 
important Client. He may also have been 
influenced by the probability that in the 
case in the Sub-Divisional Officer’s Court 
Jaimangal had very little chance of acquit- 
tal and that the case could not be made 
any woree by his absence and could not 
be made any better by his presence but, 
however, that may be, the more difficult 

` the case the more important it was that 
he should have gone to  Jaimangal's 
case but inthese circumstances he cer- 


tainly on his own account of the proceed- 


ings threw away the interests ofan un- 
important client in favour of the interests 
of an important client and in so doing he 
has committed an offence which is desery. 
ing ofthe most serious censure. But a 
censure in a case of this kind is an inade- 
.quate punishment and we feel it our duty 
to mark our opinion of the gravity of the 
offence and also to protect the reputation 
of the profession itself. The reputation 
of the profession isliableto be gravely 
affected by conduct of this kind. We, 
therefore, order that N be suspended from 
practice for a period of two months from 
this date. 
Ross, J.—1 agree. 
Kulwant Sahay, J.—1 agree. 
A, Reference accepted, 


PATNA HIGH COURT. 
Criminau Revision No. 778 or 1928. 
January 3, 1929. 

Present:—Mr. Justice Wort. 
HALDHAR THAKUR—PETITIONER 
i . versus 4 
. EMPEROR-—OrrosirE Party. 
Criminal. Procedure Code (Act V of 1898), s. 556— 
Local inspection —Duty of Magistrate—Creation of 
fresh evidence, illegality of. 
. Where a Magistrate went to a spot to make a local 
inspection for the purpose of appreciating the evid- 
ence, but himself measured up the plots and came 


to a certain and definite conclusion on the basis of. 


such measurement: 

_ Held, that the Magistrate exceeded his jurisdiction 
inasmuch as he creased fresh evidence himself and 
introduced sich evidence into the case. 
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Criminal revision against an order of the 
District Magistrate, Bhagalpur, dated the 
10th October, 1928. 

Mr.S C. Mazumdar, for the Petitioner. 

Mr. R. K. Jhaand the Assistant Gov- 
ernment Acvocate for the Crown. 

JUDGMENT.—This case has 
unfortunate history inasmuch as it came 


an - 


before this Court on reference and was sent . 


back to the learned District Magistrate for 
him to hear and determine the appeal on 
its merits, he having previously summarily 
rejected it. The District Magistrate has 
now heard the appeal and affirmed the 
conviction which was a conviction under 


B. 325, Incian Penal Oode, on the ground 


that the accused had caused grievous hurt 
to the complainant. The occurrence 
apparently took place on 10th April, 1928, 
when the complainant was cutting his 
bamboos and the accused's party consisting 
of his two sons came upon the scene and, 
according io the judgment of the trial 
Court, thera was an exchange of blows on 
the result of which three persons on each 
side were irjured. 

The main question which is argued before 
this Court in revision is that the learned 
trial Magisirate went to thespot for the 
purpose of inspecting and for the purpose 
of appreciating the evidence butin the 
result he went beyond his jurisdiction 
inasmuch es he introduced his own evi- 
dence, if it may be so described, into the 
case. It is quite clear from the judgment 
as well as from the report of the local 
inspection that he measured up the plot 
and came to acertain and definite conclu- 
sion as to whether, the bamboos,the subject- 
matter of the dispute, were on plot No, 254 
asitis allegad by the prosecution or on plot 
No, 1199 as alleged by the defence. 


A 


- I have carefully considered this judg- 


ment and am forced to the conclusion, 
which I regret, that the learned Magistrate 
did go beyond his jurisdiction in making 
this local inspection, Itis almost impossi- 
ble for thie Court to lay down the line of 
demarcation between the exercise of his 
jurisdiction under s. 556 of the Code and 
what appears to have taken place in this 
case, There are authorities on this questien 
one of thie Court, but this case,6an be 
decided without any reference to the 


authorities, for the reason that it seems to ` 


me to be abundantly clear that on what 
actually took place there is no doubt that 
the learned trial Magistrate quite bona fide 
did create avidence and introduceit into 
the case fot she purpose ef his decision. 


ns. 
Now, the only question on this point is 
whether in spite of this illegal exercise of 
the jurisdiction of the Magistrate there- 
was evidenee on the main point which had 
to be decided apart from the report which 
_ he made as a result of the local inspection. 
' I have perused the judgment with some 
care and it is only with the greatest 


possible difficulty that I could spell out - 


any evidence apart from thislocal inspec- 
tion, of the fact which was sought to be 
proved by the proseeution, namely that 
the bamboos stood on plot No. 251. 

Now, a number of other questions have 
been raised, but in the result it seems to 
be unnecessary toconsiderthem. I have 
definitely come to the conclusion that at 
7 any rate the applicant would be entitled to 
have the case remitted to the Ocurt of the 
trial Magistrate to consider the matter 
and hear and determine it according to 
law. But, having regard to the history of 
the case, I am not prepared tomake that 
order. In the result the only order that I 
can make is that the conviction cf the ap- 
plicant must be set aside. . : 

A. Conviction set aside. 





PATNA HIGH COURT. 
ORIMINAL Rerersnce No. 119 cr 1327. 
March 16, 1928, 

Present:;—Mr. Justice Macphereon and 

Mr. Justice Wort. : 
WAZIR KUNJRA—Acoossp 
teTSus 
EMPEROR-—Oe»rosrTE Pasty. 

Criminal Procedure Code (Act V of 1898), ss. 417, 
498, 489—Reference against order of acquittal— 
Interference—Reference by Sessions Judge—s. 41?, 
scope of. : 

Section 438, Criminal Procedure Code, is intended 
to cover all cases of irregularity and injustice includ- 
ing acquittals which come to the natice of the 
High Court. . 

The High Court would not permit a manifestly 
erroneous acquittal induced by inadvertence to 
stand even where a reference to the High Court is 
made by the District Magistrate. 

A reference by a Sessions Judge ir a oase of 
acquittal does not stand on the same footing as a 
reference by a District Magistrate as the former 
has no, means of communicating with the Local 
Government with a view to an appeal under 3.417, 
Oriminal Procedure Code, and must either act under 
8. 438, Criminal Procedure Code, or not atall. . 

Criminal reference made by th» Sessions 
Judge, Monghyr, in his letter No. 2828 
dated the 21st/23rd December, 1€27. _ 

Mésers S. C. Ashghar and D. N. Sirkar, 
for the Accused. 2. í 

JUDGMENT.. a 
Macpherson, §.—This is a’ reference 


WAZIR KUNJBA 0. EMPEEOR. 
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by the Sessions Judge of Monghyr under - 
the provisions of 8.438, Oriminal Procedure 
Code. His recommendation is that Wazir 
Kunjra who was acquitted by the Honorary 
Magistrate of Begusarai of an offence under 
s. 326, Indian Penal Code, be convicted of 
that offance. 

Waz& was placed on his trial along with 
seven others including Bashirand Anis on 
a charge under s. 148. Indian Penal Code, 
of having rioted armed with deadly wea- 
pons with the common objezt of assault- 
ing- Munshi Kunjra. Separate charges 
under & 326 of that Code were framed and 
iried a; the same time against Wazir, 
Bashir and Anis of having voluntarily 
caused zrievous hurt to Zamir, Yusuf and 
Munshi respectively in the course of the 
riot. The learned Magistrate convicted the 
accu:ec under s. 148 and also found that 
the separate charges of causing injury to 
Zamir, Yusufand Munshi were made out . 
but in writing his judgment he inadvertent- 
ly set out that Wazir, Bashir and -Anis 
were-cFarged with causing injury to Munshi, 
Zamir and Yusuf respectively. Under this 
misapprehension that Wazir was the as- 
sailant of Munshi he held that as assault on: 
Munsh: was the common object of the 
unlawíil assembly, Wazir could not be 
separately sentenced under s. 326, Indian 
Penal Oode. Shortly after he had pronounc- 
ed judzment the learned Magistrate per- 
ceived his mistake as to the facte and re- 
ported the matter to the Sessions Judge 
of Monzhyr, stating that it was “due to 
oversight due to similarity of names". 
Bhortly afterwards an appeal was preferred 


‘by Basair, Anis and others against their 
convictions 


and sentences. Wazir did 
not appeal but the Sessions Judge issued 
notice upon him to show cause why the 
matter should not be referred tothe High 
Court. ` 

Eventually the learned Sessions Judge 
dismissed the appeal of the appellants 
before 3im and found that Wazir had ac- 
tually szommitted the offence with which 
he was- charged under s. 326, Indian 
Penal Code. He, therefore, made the 
present reference.. A notice "has been, 
issued by this Court to Wazir to. show 
cause why his acquittal of the charge under ` 
s; 326 'a3ould'not be set aside and why he. 
should not be convicted and sentenced : 
under taat section. WA 

Mr. Ashghar who has appeared on be- ` 
half of Wazir contends in, the first place : 
that this Court will not. accept*a refer- ` 
ence under s. 438 Oriminal Penal Code, 


laid upon the remedy available under -s, 417 
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recommending that an acquittal be set 
aside. He pointsout that though there is 
no decision of this Court to that effect seve- 
ral High Courts have in cases where the 
District Magistrate has referred an ac- 
quittalto a High Court with the recom- 
mendation that it be set aside, declined 
‘to accept the recommendation indicating 
thatin the opinion of the Court the pro- 
per method was au appeal by the Local 


"Government under s. 417, Criminal Pro- 


cedure Code. NowI am not prepared, as 
at-present advised, to accept the view which 
has found favour in the decisions cited. 
"The existence of.s. 417.18. to my mind not 
even relevant in the majority of cases. The 
position in respect of it in this Province 
at least is set out in Siban Rai v. Bhagwat 
Dass (1), where (at page 32*)‘Isaid:— ` i 
“Again too much stress may easily -be 


“even in Police cases. An .appeal~against 
acquittal is a special weapon, in its armoury 
which the Local Government judiciously 
reserves for exceptional occasions and: which 
is.only used after most anxious consider- 
‘ation and in cases which are themselves 


:of great public importance or in which.a. 
-principle is involved.:It cannot -be-expected 


that Government will -dull the edge of 
that salutary provision: by utilizing it 
freely in cases which though of import- 
ance to -individual subjects, are .of no or 
of : little general interest. Actually, there- 
‘fore, a remedy unders. 417 is. practically 
-non-existent in: the less heinous -cases 
"whether they -are pprivate-or public -pro- 


.Secutions. Yet where justice fails in this. 
„country, it undeniably does so at least -as 


much by erroneous acquittal as by errone- 

‘ous conviction.” 

. It ~is obvious that the Local: Govern- 

ment can only deal with a very small 

proportion of erroneous acquittals. Ite 
can, therefore, be reasonable to refuse to 

entertain a reference by. the District Ma- 

gistrate only where it is clear that the 

case is one of that small proportion of 

cases in which the Local Government 

would be expected to move on account of 
their special importance to the adminis- 
tration but has failed to do.so. ‘Section 438 

is intended to cover all cases of irregu- 


‘larity. and injustice including acquittals 


which come to the notice of the local - 
eyes and ears of the High Court, Mani- 
festly it must cover at least cases of erro- 
q 92 Ind. Cas. 219; 5 Pat, 25; 6 P, L, T. 823; 27 Or, 
L. J. 235; A. I. R. 1926 Pat, 176 
"*PageofSPat—[EG] 7 


49 





WASIR KUNJRA 9, ÉMBRROS; 


769 
neous acjuittals with which the High 
Court woald interfere under 8,439 at the 
instance ef a private party who comes 
direct to the High Court, The greatest 
caution must be exercised in whittling l 
down a provision of law which is itself 
clear. 

Then again in many of the cases referred 
by a Distzict Magistrate the circumstances 
were spəcial. Here, however, is a case 
much more suitable for a reference than for 
an appeal under s. 417. Even if the re- 
ference kad been made by a District Ma- 
gisirate it is impossible to believe that 
any Oourt of Justice having jurisdiction, 
asthis Court admittedly has would permit 
-a manifestly erroneous acquittal induced 
by inadvartence to stand. 

Further assuming that ordinarily the . 


. High Ooart will not interfere with an ac- 


quittal on a reference by a District Ma- 
gistrate who has-the means of communi- 
cating with the Local Government with, 
& view to an appeal under s. 417, it does 
not folbw that the position should be 
the same in respect of a reference by the 
Sessions Judge who has no such means 
whose outlook on. the matter cannot but 
be pure.y judicial and who must either 
act undars, 438 or not at all Mr. Ash- 
ghar is unable tocite any decisions where 
arefererce by a Sessions Judge was re- 
fused foz the reasons set outin the deci- 
sions relating to a reference by the Dis- 
trict Magistrate. It is also clear that 
s. 439 (5. relied on in a Madras case has 


.no applizatien and in numerous cases this 


Court has interfered with acquittals. at the 
instance of the private prosecutor. The 


"first. plea, therefore, cannot prevail. ` 


itis next urged by Mr. Ashghar that 
this Court should not direct a re-trial of 
the case against his client in spite of the 
misapprehension of the learned Hono- 


-rary ‘Magistrate. He desires this Court 


to try the charge on the evidence before 
it and candidly informs the Court that he 


-is unabls to say that any case could be 


made oct upon the evidence for the ac- 
quittal of Wazir of the charge under 
8, 826. Having read the judgment of 
the learned -Sessions Judge and of the 
Honorary Magistrate Iam of opinion that 
this view of the matter cannot be gainsaid. 
In the r-ot Wazir was not only armed with 
a sarsa, but caused therewith a-very serious 
injury to Zamir cutting off his thumb and 
causing other injuries to his hand. F 
would ,&ccept.-the recommendation. of the 
learned Sessions J udge and convict Wazir 
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at the charge under s. 326, Indian Penal 
ode. . 
. Finally learned Counsel has referred to 
the question of sentence. It appears that 
the sentence passed on Basbir and on Anis 
under s. 326 is six months’ rigorous im- 
prisonment and the Sessions Judge set out 
that the grievous hurt caused by Wazir 
ito Zamir was by no means less serious than 
the injuries ia respect of which Bashir and 
-Anis have been sentenced. A similar sen- 
tence will not be excessive. ] 
I would accordingly accept this refer- 
ence, convict Wazir under s. 326, Indian 
Penai Code, and direct that he do undergo 
rigorous imprisonment for a period of six 
months. This sentence is in addition to 
the sentence of fine passed upon him 
. under s. 148, Indian Penal Code. 
Wort, J.—1 agree. 
A." Reference accepted. 


PATNA HIGH COURT. 
-DeaiH RuFrerence No. 19 or 1928 
WITH 
CRIMINAL APPEsL No. 1 oF 1928, 
August 16, 1928. 
Present:—Sir Courtney-Terrell, Kr., Ohief 
Justice and Mr. Justice Fazl Ali. 
KUNJA SUBUDHI AND ANOTHER— 
ACOUSED—AFPELLANT 
versus 


EMPEROR—OppositTE PARTY. 
Evidence Act (I of 1872), ss.24, 30—Confession to 
_, village punch, admissibility of—Threat or inducement, 
what constitutes—Confession to Magistrate after con- 
fession to person in authority, value of- Retracted 
confessions—Criminal trial—Motwe—Duties of Public 
Prosecutor— Withdrawal of charges. 

A village punch who is actively assisting the 
Police in the investigation of a crime is a person 
in authority within the meaning of s. 24 of the 
Evidence Act, and confession made to him unde 
inducement or thteat is irrelevant. [p 771., cel. 2; p. 
772, col. 1.) : 

Emperor v. Ganesh Chandra Goldar (1) and Emperor 
v. Aushi Bibi (2), relied on. 

The question whether there was any threat or 
inducement offered or not in a particular case is a 
question of factand has to be decided with refer- 
enee to the circumstances of that case and it is net 
safe to make any generalisations merely on the 


groünd that a certain set of words used ina par- 


ticular case or particular cases have been held to 
be in the nature of an inducement. [p. 772, col, 2.] 

"Where the accused was called after midnight by 
a village punch who was assisting the Police and 
was told that-one of his associates had disclosed 
the truth and that he liad better say what he 
knew, and the accused then wept and made a con- 
fession : 


Held, that the confession was wholty igadmissible, — 


[p. 772, col. 2.] . z . 
Although in a proper case à Court may act upon 
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retracted confession alone, the rule of prudence and 
safety is tc require generally that such confessions 


should be corroborated in material particulars by 
somereliakle evidence before an accused person is 


.convieted. fp. 713, col. 1.] 


Where a confession made to a person in author- 
ity is followed by a confession toa Magistrate and 
there is reason to suppose that the confession to the 
person in authority was made under inducement or 
threat, the confession to the Magistrate cannot be 
safely acted upon, unless it is shown that the im- 
pression made upon the mind of the accused had 
been entirsly removed therefrom before he made the 
subsequens confession. [ibid] - 


A confezsion made by one of the co-accused who 
does not implicate himself to the same extent as he 
implicates the other co-accusad and who tries to 
throw the entire blame on the other co-accused is 
of very litsle value at least as against the other co- 
accused. |p. 774, col. 1.] 


However strong and convincing the evidence of 
an adequete motive may be, that evidence can never 
counteract the harm done by the reception of in- 
admissible evidence or the injustice its use may 
lead to, mor by itself supply the want of all re- 
liable evicence direct or circumstantial of the com- 
mission of the crime with which an accused person 
may be charged. [p. 776, col. 1.] 

Vaithinetha Pillai v. Emperor (7), referred to. 

The purpose of a criminal trial is not to support 


' at all costs a theory but to investigate the offence 


and to Getermine the guilt or innocence of the 
accused aad the duty of a Public Prosecutor is to 
represent not the Police but the Orown and this duty 
should be discharged fairly and fearlessly and with 
a full. sense of the responsibility attaching to his 
position. p. 778, col. 1.1 

Ram Renjan Roy v. Emperor (8), referred to. 

In a capital case itis the duty of the Crown to 


. place befcre the Court all materials irrespective of 


the questfon as to whether they help the accused 
or go against him, and it has been rightly ob- 
served thet the rule is not merely a technical one 
but foundsd on common sense and humanity. [ibid.] 


It is bztter to have too many charges than to 
have too jew and once a charge has been framed 


. it should not be dropped until the conclusion of 


the trial, unless on the face of it, it is wholly in- 
appropria-e or the trial is open to attack on the 
ground of-misjoinder or multifarieusness of charges. 
[p. 778, ca. 2.] 

Criminal reference made by the Ses- 
sions Judge, Outtack, dated the 18th of 
July, 1928. ° 

Mr. B. N. Misra, for the Appellants. 

Mr. C.M. Agarwala (the Assistant Govern- 
ment Aévocate), for the Orown. 


JUDGMENT. 

Fazl Ali, J.—This case has been refer- 
red to us by the Sessions Judge of Cuttack 
under s.374 of the Code of Crimin al Pro- 
cedure for the confirmation of the sen- 
tence of death passed by him on two ac- 
cused persons namely Kunja Subudhi and 
Ananda.Das whom he has convicted under 
s. 302 of the Indien Penal Code «agreeing 
with th:$e of the four assessors with whose 
aid the trial was held. There is also an 
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appeal before us on behalf cf the two 
prisoners who have been condemned to 
death, 

The facts of the case are briefly as fol- 
lows: The deceased Peary Mohan Mahapa- 
tra was a barber by caste and lived.in 
village Subarnipur within the jurisdic- 
tion of Banki Police Station. He was a 
man of some substance and his only 
daughter Labanya had been married to 
Kunja, one of the accused, about a year 
before the occurrenca, one-of the conditions 
of the marriage being that Kunja would 
. live in the house of his father-in-law Peary 
aud would be given a portion of the latter's 
property. Peary went to his field as usual 
in the afternoon of the 19th March, 1928, 
but he did not return that night. Next 
morning a boy of the village: brought the 
information that his dead body was lying 
in the jungle adjoining a mango field 
which was not very far from one of the 
fields belonging to the deceased. There- 
upon Kunja went and lodged a First Iafor- 
mation Report before the Police at Banki 
in which he suspected Oàiuta Dalai, Dera 
Dalai and Madan Dalai on the ground 
that some time before the occurrenca Bera, 
son of Ohinta,had caught hold of Labanya 
and forcibly put vermillion on her face and 
since then Peary had been trying to get 
the Dalais outcasted. It was also mention- 
ed by Kunja in his information that Peary 
wasa man Of loose character and that he 
was suspected to have had illicit connec- 
a with the wife of one Sauriya Ohitra- 

ar. 

The Police Sub-Inspector proceeded to 
the village to investigate the case and 
his statement isthat he engaged spies to 
find out the truth. It is said that Nabina 
Dehuri, a labourer of the deceased, made 
certain statements in the course of the 


investigation which indicated that the two, 


appellants were concerned in the murder 
of Peary aad that suksequently Ananda 
Das, accused, made a confession before 
. Fakira Panda, the punch of the village, 
within the hearing of the Sub-Inspector who 
had concealed himself behind a wall to 
overhear what Ananda Das was saying to 
Fakira Panda. Subsequently, both Ananda 
Das and Kunja confessed their guilt before 
a Magistrate, Kunja doing so on the 26th 
March, 1928, and Ananda on the 29th March, 
928. Thestory given in thesa confessions 
as wellas in the statement of Nabina is 
that four or five days before the occurrence 
the twe accused and Nabina met together 


in a temple and Kunja persuad&d the other ' 
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two to join him in killing his father-in-law 
and the three persons took a vow that they 
would Le trusted friends and none of them 
would divulge anything about the secret 
compact which had been arrived at between 
them in the temple. This is said to have 
happened on or about the 16th March,“ 
Peary could not be killed on the night 
following the conspiracy because Nabina 
backed cut af the last moment. Nothing ` 
happened on the 17th or 18;h. On the 19th 
March the deceased went to see his field 
in the afternoon as usual and he was killed 
on his way baek in a mango tope. It is 


“said thas Nabina again did not accompany 


the two appellents and that the two ap- 
pellants only were present when the 
murder was committed. Nabina, however, 
is said i» have been informed by Kunja 
of the murder two gharis after night fall 


. when Kunja returned from the scene of 


the murder and left a. basket belonging 
to the deceased with Nabina. Shortly 
afterwards Kunja went out accompanied* 
by Natina on the pretext’ that he was 
going insearch of his father-in-law which 
was done only to avert the ‘suspicion of the 
female inmates of the -House and to 
console them. Kunja, however, returned 
homelass at night and informed the females 
that he could not find any clue of the 
deceasez. 

The csse of the prosecution, therefore, 
rests on (1) the confeasion of Ananda Das 
before Fakira Panda; (2) the confessions 
made by the two accused before the Ma- 
gistrate which were subsequently retracted 
by them before the Committing Magistrate; 
(3) the statement of Nabina in Oourt; (4) 
certain minor circumstances which are 
said to eorroborate the confessions of the 
two accased. 

We hzve anxiously considered the matter 
and areof opinion that the statement which 
was made to Fakira Panda (P. W. No. 15) 
is not eimissible in evidence in view of 
the provisions of s, 24 of the Evidence Act 
which runs as follows: “A confession 
made by an accused person is irrelevant 
in a criminal proceeding if the making 
of the cmfession appears to the Oourt to 
have keen caused by any inducement, 
threat cr promise having reference to the 
charge against the-accused person proceed- 
ing from a person in authority and suffici- 
ent, in he opinion of the Oourt, to give 
the accised person grounds which would 
appear 3> him reasonablefor supposing that 
by making it he would gain any advant- 
age or &roid any evileofa temporal nature 
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“in reference to the tproceedings against 
“him”, Now, there is no doubt that Fakira 


Panda was a person in authority because he 
was on his own statement a village punch 
and he was actively assisting the Police 
Officer in the investigation of tha crime. 


. It is not disputed by the learned Assistant 


“Bibi (2). 


“been entirely 


Government Advocate that for the pur- 
poses of this section Fakira Panda would 
be a person in authority, and if any author- 
ity was needed for the proposition it would 
be found in the cases of Emperor v. Ganesh 
Chandra Goldar (1) and Emperor v. Aushi 
In the ease of. Emperor v. Ganesh 
Chandra Goldar (1) the aceused is said to 
have confessed his guilt beforea collecting 
punch and an assistant punch, who were 
taking a prominent part in holding an 
inquriy into the circumstances of the com- 
mission of a murder and he also confessed 
his guilt before a Magistrate thcugh he 
subsequently retracted the confession, 
There was some evidence that the assist- 


-ant punch had assured the accused that 
‘he would be let off if he disclosed every- 
- thing. 


On these facts Sanderson, O. J. 
held (Panton, J. concurring) that the con- 
fession made before the punchés was in- 


‘admissible under the provisions of s. 24 


of the Hvidence Act and a similar state- 
ment -made subsequently to the Magistrate 
and retracted afterwards would be also 
inadmissible in evidence, unless it could 
be shown that the impression which was 
made upon the mind of the accused had 
removed therefrom. The 
same principle will apply in this case if it 
is clear that the confession before Fakira 
Panda had been made by Ananda under 
some inducement or threat of the descrip- 
tion referred to in s. 24, The following 


_ passage in the statement of Fakira Panda 


is important: 

"The Sub-Inspector then asked me to* 
Bee Ananda and try if anything could be 
gotfrom him. It was after midnight I 
sent for.Ananda and questioned him. I 


‘told him the truth had come out from 


Nabina; all the villagers were being 
worried about the affair and he had better 


Say what he knew. He wept end said 


[rc PET 


Now the useoflanguage similar to that 
used by Fakira Panda has been held in a 
series of cases to be sufficient to exelude 


1) 74 Ind, Cas, 264; '50 C. 127; A.I: R, 1923 Cal. 
458: 24 Cr. L. J. 760... 


(2) 33 Ind. Cas, 828; 20 Q, W. N, 512; 23 Œ Ta, J. 477; 


47 Cr L. J, 188, 
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the confession. In the case of Reg. v. 
Navroji Dadabbai (3) the prisoner had 
been told that he had better pay the money 
than ‘go to jail and that it would 
be better for him to tell the 
truth. Ia R.v. Thomas (4)it was said to 
the priscner ‘you had better split and not 
suffer foc all’. In R. v. Fennell (5) the 
prisoner was told that it was better for 
him if ke did confess. In E. v. Thompson 
(6) the prisoner's brother was told that it 
would be the right thing for his brother 
to tell the truth. In all these cases the 
confessioas were held to have been obtain- 
ed by inducement or threat and, therefore, 
inadmiss:ble. -It is true-that the question 
whether there was any threat or inducement 
offered or not in a particular case is a ques- 
tion of 1act and has to be decided with 
reference to the circumstances of that case 
and that it is not safe to make any 
generalisations merely on the ground that 
a certair set of words used in a particular 
ease or pàrticular cases have been held to 
be in the nature of an inducement. But in 
this particular case we are satisfied that 
in the conversation which was held between 
Fakira and Ananda there was a veiled 
threat as well as inducement; and whatever 
Ananda gaid was said by himin consequ- 
ence of it. We must remember that the 
accused was called after midnight, which 
was a most unusual hour. He was told 
that Nakina had disclosed the truth which 
meant to eonvey to Ananda the impres- 
sion that his position was no longer an 
easy one. He was also told what the at- 
titude of the villagers was and then follow- 
ed the remark that he had better say what 
he knew Fakira himself says that Ananda . 
wept and then made a confession: This. 
gives an indication as to what affect was 
produced upon the mind of Ananda and how 
the so-called confession was made. In my 
opinion the confession said to have been 
made before Fekira Panda is wholly 
inadmissible in evidence, and the evidence 
of Fakirs Panda has very little value in 
this case. : 
Turnirg now to the confessions made 
before the Magistrate we have to remember 
that ther were both retracted afterwards 


(3) 9 B. H. O. R. 358. 

(4) (1834 6 C. & P. 353; 172 E. R. 1273. 

(5) (1881. 7 Q. B. D. 147; 50 L. J. M. O. 126; 44 L. 
T. 687; 29 W. R. 742; 14 Cox, O. O. 607; 45 J. P. 


666. 
(6) (1893. 2 Q. B. 12; 62 L. J. M? O. 93% 5 R. 392, 
e DN 22-41 W. R. 525; 17 Cox, C. O. 641; 57 J; 
| 912, 
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and although in a proper case a Court 
may act upon retracted confession alone, 
the rule of prudence and safety is to 
require generally that such confessions 


should be corroborated in material particul- . 


are by some reliable evidence before an 
accused. person is convicted. In this 
particular case we have given our most 
anxious consideration to the question as 
to how far these confessions can be safely 
acted upon and we have arrived at the 


conclusion that they are of very 
little value as far as they relate 
to the charge of murder against the 


accused persons, In the firat place, as San- 


derson, O. J. points out in the cass which. 


has been already cited by me, once there 
is reason to suppose that a confession 
before a person in authority had been made 
under some inducement or threat it must 
be shown that the impression made upon 
the mind of the accused had been entirely. 
removed therefrom before he made the 
subsequent confession to the Magistrate. 
In this case itis certainly a fact in favour 
of the prosecution that the confession 
before the Oommitting Magistrate was 
made by Ananda several days after his 
confession to Fakira Panda and after due 
warnings. There is one circumstance, how- 
ever, about both the confessions which 
appears to us to be somewhat curious and 
may affect the value of the confessions to 
a very large extent and it is this, that 
. both the prisoners throw the blame upon 
each other in their confessions and assign 
to themselves individually the part of a 
mere spectator on the occasion of the 
murder. The following extracts from the 
two confessions will make the point clear. 
ne passage in Kunja's confession runs 
thus: i 

“I joined him (deceased) at 4 P. v. When 
thə work in the field was finished we two 
started there at 6 P. m. Seeing us Ananda 
called us to the mango treb. He said, ‘there 
are some mangoes here, take some. My 
father-in-law went up to him first. 
Ananda Das had a bamboo lathi in his 
hand. He gave one blow on the head of 
my father-in-law with the said Jaths. Instant- 
ly he give another blow. My father-in-law fell 
down saying,‘Ob my father’ Oh my mother.’ 
I was very much frightened then. I went 
to a field at a short distance and sat down. 
Ananda Das called me to that place. I 
said ‘I am frightened’ ‘do what is necessary.,’ 
He went back to that place. [hada gowni 
a corn measure) with me and I went home 
with it," 


EUNJA SUBUDHI U, BMPAROR, 


173 


Ananda's account, however, about the 
same incicent is as follows: 

“Oo the’ way wecameto& mango tree. 
There he said to me ‘I have said to my 
father-in-law that ‘I shall keep mango near 
his tree, When he returns from the field 
if he goes by this way we shall take the’ 
mango and go together. Then he said, 
*when my father-in-law comes near this tree 
for mango, then weshall attack him and 
finish the job' Saying this he picked up 
some clods, kept them under the mango 
tree and covered them up. with mango 
leaves. Then he asked to me to sit-there 
quietly. I sat down there quietly. After 
a while hs stood:up near the said tree and 
called out ‘father I am waiting (for you) 
here. Oome sharp. We shall take the ` 
mango aad goaway. He calls his father- 
in-law as ‘father’. A short while after Peary 
came to the spot and asked, ‘whereis 
the mango ? Kunja pointed out the 
aforesaid clods saying that these were 
the mangoes and asked him to 
take them up. Peary sat down there and 
was aboutto pick up the mangoes. I hada 
bamboo Icthi with me. As soonas Peary 
sat down Kunja took the lathi from me- 
and struck him on the head. Peary uttered 
a slight groan and fell down. Again Kunja 
struck him another blow on the head. 
Peary lay sénseless. Then Kunja took out’ 
a pen knife from his waist and dug out 
Peary's eyes, cut out the lips, and dragged 


him to a cistance of one padika (10 feet 54 


inch). There he found Peary still breathing 
slowly. Then he cut off his testicles with. 
knife. Then he ran up to me and said, 
‘brother came, let both of us. drag hima 
short distance and then leave it and go 
away.’ I rsfused for I was trembling at that 
time. So he dragged it slowly, took it to 
the forest and leaving it there, came away.” 
“ It is tkus clear from these statements 
that both Kunja and Ananda make each 
other the actual murderer ani each of 
them assigns to himself the part of a mere 
spectator and also tries to show that he was 
shocked «nd frightened t5 see the crime 
committed. This shows either that they 
were not iaclined to disclose the complete 
trath while making the confessionor that 
they believed that by making such a state- 
ment they were not really implicating them- 
selves as accused but wera placing them- 
selves mare or less in the position ofan 
eye-witness to thecrims. A representation . 
like this cannot deceive one who knows 
the law and “who also knows that one who 
commits the murderous assault ‘isin the 
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eyes: of law as guilty as the person 
who is there to aid and abet such an assault. 
But we are not sure that such a belief, 
however induced, would not have con- 
siderable effect upon the untrained minds 
of two ignorant villagerslike Kunja and 


“Ananda and both Kunja and Ananda 


might not be actually led to be- 
lieve that by making such a statement 
each of them was really saving himself 
and implicating the other. If, therefore, 
the fact that each of the confessing persons 
is trying tosavehimself and implicate the 
other is to be regarded as internal evidence 
of the confession having been procured 
under some kind of inducement, it would 
make the confessions entirely valueless, 
But we do not want to discard the con- 
fessions merely on suspicion or speculation. 
The fact remains that a confession made by 
one of the co-accused who does noi impli- 
cate himself to the same extent as he im- 
plicates the other co-accused and who tries 


"to throw the entire blame on the other co- 


accused is of very little value at least as 
against the other co-accused. The question, 
however, arises as to what value it should 
be held to carry as against the person mak- 
ing the confession. Here again tha prose- 
cution has to face certain serious difficul- 


ties. The extracts that I have given. from 


the two confessions are the most material. 
portions of the confessions and the charge 
under s. 302 of the Indian Penal: Oode 
turns on the question as to how far the 
statement made in these passages is to be 
relied upon. Soíar as the actnal murder 
is concerned the corroborative evidence 
adduced by the. prosecution is extremely 
meagre and almost insignificant, while, on 
the othér hand, there are serious contradic- 
tions in the two confessions; and the ques- 
tion arises which of the two confessions is 


'to be believed. As the extracts will show 


the-two prisoners gave entirely discrepant 
accounts as to who invited the deceased 
to’ pick up mangoes, who assaulted the 
deceased, who was carrying a knife which 
was used on the deceased after the 
assault, as to whether it was Kunja's 
lathi or Ananda’s which was used, as to 
who dragged away the dead body after 
the death of the deceased and generally as 
to the part played by each of the accused 
onthe scene at the time. Thess contra- 
dictions, howover, if they stood by them- 
selves could be explained as being due to 
a desire on the part of each of the accused 
to minimise his owm part in the crime. But 
there are still more serious difficulties 
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which carnot be explained so easily and 
which very largely affect the value of these 
confessions. According to both these con- 
fessions the. deceased was assaulted with a 
lathi only and only two blows were given 
with the lathi. The evidence of the doctor, 
however, who performed the post-mortem 
and who examined the injuries on the person 
of the deceased is that the fractures on the 
head were caused by heavy and fairly-edg- 
ed weapons like kuradhis (axes) and that 
they could not be caused by sticks or la- 
this. He also says that the incised wounds. 
were also caused by fairly-edged weapons 
like kuradhis and could not be caused by 
lathis. It is true that the prosecution ex- 
amined another doctor to prove the possi- 
bility- of the principal injuries having 
been caused with a blunt weapon but even 
this doctcr was inclined to change his opin- 
ion on reference to the inquest report 
which clearly shows that the wounds were 
in the nature of serious deep cut wounds. 
The evidence of the doctor again shows 
that there were noless than twenty-four 
injuries cn the person of the deceased and 
a good many of them were ante-mortem 
injuries. Itis also fairly clear from his 
evidence that both heavy and sharp as well 
as blunt weapons must have been used in 
kiling the deceased. It is thus certain: 
that the deceased must have been attacked 
by more ;han one person; but we are in- 
clined to go further and hold that in all 
probability he was attacked and assaulted 
by several persons. This view commends 
jtself to us not merely on the ground of 
the multiplicity of the injuries on the 
deceased, but also on the ground. that the 
deceased was himself a strongly-built man 
of about forty-five years and his assailants 
must have counted on the possibility of a 
sudden resistance on his behalf and must 
have been there in sufficient numbers to : 
completely overpower and kill him. Thus 
it appears that tlfe confessions in question 
are seriously contradicted by the medical 
evidence in the case and the story given in 
them is opposed to the probabilities which 
arise from a careful consideration of the 
evidence. There is another point about 
the: confessions which requires careful 
consideration and this relates to the time 
when the murder is said to have taken 
place. The time mentioned in Kunja’s 
confession is 6 P. M. and itis said that the 
occurrecce took place in a mango grove 
not far from a field where tht deceased was 
working and at adistance of 55 yards only 
from a village path. The map shows that 
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there are a number of fields near the place 
of occurrence and the evidence of P. W. 
No. 22 Upai Mistri, P. W. No. 5, Kola Sahu, 
P. W. No. 6 Iswar Sethi clearly shows that 


there were other persons in the neighbour- 


hood at the time when the occurrence is 
alleged to have taken place. It is not 
probable that the accused would kill Peary 
and then proceed to mutilate his body and 
drag it to some distance so early in the 


evening at a place in the neighbourhood .. 


of which the prosecution witnesses admit 
to have been present till two gharis after 
sunset. Again the statement of Nabina 
whose house is only ata distance of about 
500 yards from the scene of the crime is 
that he saw the accused Kunja two gharis 


after nightfall which Iam: told would be 


about 8 P. M. As Kunja went to Nabina 
almost immediately after the oncurrence 
the time of occurrenceif Nabina’s account 
is true must be later than 6 P.Mw. Ifso, 
the prosecution has to face another difficul- 
ty arising out of the medieal evidence in 
the case, according to which the doctor 
found half-digested ricein the stomach of 
the deceased at the time of the post-mor- 
tem examination. The evidence of P. W. No. 
2, the wife of the-deceasedis that the dec- 
eased had taken his meal about 2 P. m. and 
if so rice should not have been found half. 
digested if the occurrence took place about 
~- two gharis after nightfall, 
find that the question about the hour of 
the occurrence was not sufficiently thrash- 
ed out in the Court below, because in going 
through the Police papera. we find that in 
the report'submitted by the Deputy Seperin- 
tendent of Police in which he reviewed all 
the facts of thecaseit is mentioned that 


about 6 Pr. m, the informant (Kunja) came. 


back home without his father-in-law and at 
“about 8 P. x, the inmates of the house made 
inquiry about the absence of the deceased.” 
This statement is apparently based upon 
certain statements made before the Police 
in the course of the investigation. But no 
attention seems to have been paid to them 
in cross-examining the witnesses in Gourt. 
The statements are not legitimately be- 
fore us because there was no cross-exami- 
nation inthe case with reference to those 


statements and so we cannot take them > 


into consideration in deciding the case; 


but it is certainly obvious that if Kunja- 


had come back home at obout 6 P.M. he 
could not have been on the scene of the 


crime at the same time which is the time. 


of the Sccurrence. mentioned in the con- 
fession of Kunja. 
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These being the cir-. 
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are obliged to hold that assuming that the 
eonfes&iors cannot be wholly excluded we 
cannot atiach any value to them so far as 
they relata to the commission of the mur- - 
der; and that the story narrated by the . 
two accused as to the manner and the cir- : 
cumstanees in which the murder was com- . 
mitted and as to the part played by them- 
selves is wholly unreliable and untrue. 
The next piece of evidence relied on by : 
the prosecution is the statement of .Nabina. 
After carefully going through his evidence, 
lam inclined to hold that he is not wholly - 
a witness of truth. The probabilities seem 


“to be that he was an accomplice and one of : 


the prominent participators in the . actual 
crime, He isa labourer by occupation and 
is one of the aboriginal inhabitants. of the 
villages. It was much easier for Kunja to 
tempt him and to employ him for the kind 
of work which he wanted to be done than 
to tempt or employ Ananda Das, On his 
own showing he had taken a vow of com- 
radeship in the temple and was a believer - 
in Maha Prasad. It is difficult to believe-. 
that he actually backed out at the last 
moment ia view of his own admissions and 
subsequent conduct.. He says that on the 
first day he refused ‘to go to work with 
Peary on purely conscientious grounds al- 
though he was incurring the risk of losing 
the money which had been advanced to 
him by Paary. It is also strange that al- 
though he had disappointed Kunja at the 
last moment yet Kunja never remonstrated 
with him but went on confiding to him ' 
every little detail about his scheme and it 
was to hie house that Kunja returned with 
the baske; of the dsceased after the murder 
and told him that the murder had been 
committed. He is again curiously found 
in the company of Kunja when Kunja left 
«home on the night of the murder to carry 
on his sham search of the deceased. It is 
also stranze that he retained the confidence 
of Ananaa too throughout. Ananda was 
found sitting on Nabina's pinda 3 or 4 days 
before the murder and told Nabina on the 
day of the murder that he would strike a 
blow to Paary that day and even showed ' 
his thick -atht to him, The nature of*the 
injuries on the deceased would suggest 
rather than negative the participation of 
an &borigine in the crime. He had been a 
labourer cf Peary for one and a half month 
before his death and there-is nothing to 
show that he was particularly attached to. 
him. His own statement is that he was 
previously the labouter of Ohinta- and: 
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Bera Delai who were suspected in the First 
Information Report of this case and who 
were certainly no friends of the dezeased, 
though Nabina tries to conceal thet they 
were on bad terms with him, On a con- 
sideration of all the circumstances of the 
case Lam inclined to hold that Nabina is 
no better than an accomplice and his evid- 
ence is far from trustworthy and cannot 
be safely used to corroborate the retracted 
confessions which have been found to.be 
unreliable. 


The chief corroborative circumstance 
which hasbeen relied upon by the Ses- 
sions Judge in connection with the con- 
fession of the. accused is that it was Kunja 
who brought the basket of the deceased 
from ihe ecene of the murder to the 
house of Nabina. This fact rests only on 
the evidence of Nabina and his wife, and 
in view of what Ihave already said about 
Nabina itis not safe to hold it as an 
established fact onthe evidence of these 
persons only. The fact remains and there 
is overwhelming evidence to prove it that 
it was Nabina who took this basket to 
the house of the deceased and as between 
the two stories, the story that it was 
Nabina who brought the basket must be 
preferred because it rests on undisputed 
evidence. | i 

There remains the question as to the 
motive for the crime. We must remember 
in this connection as was observed by 
Lord Atkinson, that “however strong 
and convincing the evidence of an adequate 
motive may be, that evidence can never 
counteract the harm done by. the recep- 
tion of inadmissible evidence, cr the 


injustice its usefmay lead to, nor by itself - 


supply the want ofall reliable evidence, 
direct or circumstantial, of the commis- 
sion of the crime with whick an accused 
person may be charged" [Vaithinatha. 
Pillai v. Emperor (7)}. In this case, how- 
ever, it cannot be said that the motive 
assigned by the prosecution is parzicular- 
ly strong. In the case of Ananda the 
only motive assigned for his joining the 
conspiracy is that he was promised some. 
money and property after he had killed 
~ Peary. The two confessions do not wholly 
agree asto what exactly was promised 
to him; but apart from this, it is difficult 
to believe that Ananda Das who was a 


(7) 21 Ind. Cas. 369; 17 C, W. N. 1110; I4 M. L 


7T. 203; (1913) M. W. N. 06; 15 Bom. L. R. 310; 25 M.- 


L. J. 518; 11 A. L. J, 881; 18 C. L. J. 306; 14 Or. L. J. 
577; 401, A. 193; 36 M, 5Cle(P- C.). T 
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caste and the sevakofa 
temple wculd so. readily accept the pro- 
posal to murder a man with whom he 


- had no personal enmity merely because 


there was a distant prospect, which 
might or might not be realised at all, of - 
his getting somthing in future from 
Kunja who at the time when he asked 
Ananda ta join him had nothing to give. 
The statement in Ananda's confession that 
Kunja prcmised to arrange an illicit in- 
trigue between Ananda and his own wife 
is, to say the least highly improbabie 
and at any rate shows that the mercenary . 
motive was by itself not a sufficient 
motive, 
Then asregards Kunja it is said that 
he expected to have his father-in-law's 
property but he was disappointed to 
find that another boy had been adopted 
by Peary; that Peary had found him 
extravagant and unreliable and was not 
anxious to give him his share in the 
property; and that 8 or 10 days before 
the murder there was a quarrel between 
Kunja and the deceased. Itis in evidence, 
however, -hat the boy had been adopted 
before Kunja married Labanyaand that 
Kunja and Peary were moving about 
together wp to the date of the murder 
which shows that the quarrel, if any 
which is said to have taken place 8or 10 


` days before the date of the occurrence 


could not have been of a very serious 
character. Again itappears from the evi- 
dence of P. W. No. 18 that Peary was 
until the last moment promising to give 
some property to his daughter Labanya 
who was Kunja's wife. This is the evi- 
dence as to the alleged motive against 
Kunja and it is remarked even by the 


‘learned Sessions Judge that from the 


nature of the mutilation of the body 


ecoupled with the statement in Kunja's 


confession, he was inclined to suspect that 
there may have been something more to 
account fcr the savage and brutal murder. 
The learned Judge refers obviously to 
the suggestion made by the prosecution 
that Kunja suspected that the deceased 
had illicit connection with his own daugh- 
ter; but before asuggestion of this charac- 
iercan be accepted there must be very - 
strong evidence to support it and it is - 
difficult to accept the suggestion as 
true when -the prosecution witnesses 
have themselves stated that Labanya's 
character was good. : : 
-Thelea-ged Sessions Judge seems to 


. attach some importance to the evidence of- 
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Kila Sahu (P. W. No. 5) and Iswar Sethi 
(P. W. No. 6) who stated that they saw the 
deceased leaving the kandia chanchuni 
field along with Kunja. We had to ex- 
amine the Police diaries in connection with 
the statement of these witnesses and we 
find that Kila Sahu and several other persons 
at first stated that they saw neither the 
deceased nor thecomplainant in the field. 
Baut the Sub-Inspector suspected that they 
were not telling the truth and so arrested 
them and then Kila Sahu made the state- 
ment which he has made before the Sessions 
Judge and Iswar’s statement was made 
after Kila had made his statement. These 
circumstances have not been brought on 
the record; but in a case involving a capital 
sentence we felt it our duty to go through 
the Police diaries carefully, especially 
because we felt that the case was rather 
poorly defended before the Sessions Judge 
and a number of important circumstances 
had not been brought out on the record. I 
do not mean to Say that the circumstances 
. noted inthe diary as to how Kila and 
Iswar gave their statement conclusively 
show that the statements made by them 
must be false but it is obvious that in view 
of those circumstances it will be unsafe to 
base any definite conclusion on the state- 
ment of these two witnesses, 

Then it is said that Kunja did not pro- 
perly search for the accused on the night of 
the murder. Here again the ‘evidence 
adduced in Oourt does not conclusively 
show that Kunja had necessarily a guilty 
mind at the time or that he was all along 
merely pretending to search for the deceas- 
ed. The evidence adduced in the case at 
least proves that Kunja did go out for a 
search, that he went to various places and 
that he was searching for some time; and 
prima facie there seems to have been no 
great risk involved in Kunja coming home 
after his pretended search and giving out 
that very night that he had discovered the 
dead body and its whereabouts. The 
inference drawn in this case that the 
search made by Kunja was a mere sham 
search is, independently of the evidence of 
Nabina, who, as I have already pointed out, 
cannot be regarded as a trustworthy 
witness in this case, a matter of pure 
speculation and dealing with a case like 
. the present there is always the danger that 

conjecture or suspicion may take the 
place of legal proof and one has to 
guard one's self against this danger: 

It is conceded by the learned *Judge 
himself that in the present case it would be 
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unsafe to bese & conviction upon ‘the 
retracted con-essions alone and that they 
ought to be corroborated in material parti- 


'eulars before they can be safely acted upon. 


Now, ths cireamstances which would have 
great corroborative value in acase like this 
would be suck circumstances as the presence 
of blood-stains on the clothes worn by the 
accused, the recovery of weapons from 


their possess:on which might be connected _ 


with the crime, their being in possession of 
the properties which belonged to the 
deceased and other similar circumstances, 
In this case. however, we find that the 
Chemical Examiner did not detect any 
blood marks >n the clothes worn by the 
accused, thas the stick which Kunja is 
said to have been carrying on the date of 
the murder ishardly sufficient to account for 
the injuries on the deceased, that no weapons 
were recovered from either of the accused - 
which would connect them with having 
participated in the murder itself and that 
the ornaments which the deceased is 
said to hava been wearing still remain 
untraced. f 

I have referred in more than one instance 
to the circumstances noted in the Police 
diaries in inis case. As I have already 
explained we had to go through the Police 
diaries, because we found that the prisoners 
had noi bean adequately defended in 
the case and we wanted to satisfy our- 
selves iz all the materials which should 
be befcre the Court for the proper 
decision of tae case had been brought on 


the record. We find that a number of _ 


important circumstances were not before 
the Court in the shape of evidence or, at 
any rata, they were not fully brought out 
on the record, We find, for instance, that 
the Sub-Insreotor notes in his diaries that 
he ,fourd bbod-stains on a crowbar anda 
knife recovered from the house of the Delais 


who were suspected in this case in the First . 


Information and this fact is important, 
because a crowbar is more likely to have 
caused the injuries on the person of the 
deceased than the lathis produced “in 
Court. We also find that the Sub- 
Inspector noted several important circum 
stances raising grave suspicion against 
the thrse Dsalais. Again ‘the statements 
made to the Police by the three female 
relations of zhe deceased who have been 
examined in the case disclose enmity of 
a bitter cheracter between the deceased 
and the three, Delais and also relate to 
several inctdents whicheare said to have 
taken place before the date of the murder 
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but which have not been, referred to in 
Court, There is also the statement made 
by these witnesses as to the time when 
Kunja left with the deceased and returned 
home on the 19th March, 1928, Again 
there are statements made by some of the 
witnesses as to the time when the cake 
was actually distributed in the temple 
and when Ananda actually joined the feast. 
There are also certain statements made by 
wife and the mother of the deceesed before 
the Police which would goto show that 
` the relations between them end Kunja 
could not be of a very happy character. 
We cannot legally act on facts which are 
to be found in the diary but which have 
not been brought on the record, and we 
have tried to exclude them from our 
consideration as far as possible in deciding 
the present case. It may be that if an 
attempt had been made to bring out these 
points in the evidence they might have 
been explained away or 80me of the statem- 
ents ‘might have been found to be 
untrue; or it may be that. these circum- 
stances’ would have thrown a good 
deal of light upon the whole case and the 
circumstances noted in the diary might 
have been admitted by the witnesses to 
betrue. Asthe matter, however, stands we 
only feel that a good many circumstances 
which might have been usefully brought 
on' the record are not there, Ido not wish 
to suggest anything which might com- 
plieate the task ofa Public Prosecutor 
which is not always an easy one; but as 
has been pointed out by Sir Lawrence 
.Jenkins, O; J. in the caseof Ram Ranjan 
Roy v. Emperor (8) “the purpose of a 
criminal trial is. not to support at all costs 
a theory, but to investigate the offence and 
to determine the guilt or innocence of 
the accused; and the duty of a Public 
Prosecutor is to represent not the Police but 


the Orown, and this duty should be dis- 


charged fairly and fearlessly, end with a 
full sense of the responsibility attaching to 
his position." It was also poinied out by 
that eminent Judge that in a capital case 
it is the duty of the Crown to place before 
the Court all materials irrespective of the 
question as to whether they help the 
accused or go against him, and it has been 
rightly observed that the rule is not merely 
a technical one but founded cn common 
sonse and humanity. 

There is one more circumstance to which 
I should like to refer in connection with 


(8) 27 Ind. Cas, 554; 42 0,.422;°19 Œ W., N. 28; 16 
Or, L, J, 170, | 
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this case. In my opinion it wasunfortunate ` 
that tke charge under s. 120 (b) was with- 
drawn in this case. It is true that in certain 
reported cases the charge of conspiracy - 
has bean found to be redundant after the | 
crime had been committed; but the present 

ease is not a case of that description. As I 

have already pointed out, it is difficult to 

hold that the two confessions contain a true 

account of the circumstances and the 

manner in which the murder was committed 

and although the accused admit their 

bare presence on the scene of the murder 

there is no circumstance of any value to 

corroborate their presence on the scene of 

the murder, whereas, on the other hand, 

there are circumstances which raise a doubt 

that hey may not have been actually 
present atall. But so far as the charge of 

conspiracy itself is concerned, the con- 

fessiors are not open to any serious attack. 

Here s> far as this conspiracy is concerned 

we find that each of the accused implicates | 
himself to the same extent as he implicates 

the other accused. The story given by 

the accused on this point is fully cor- 

roboraled by the evidence of Nabina who 

also implicates himself equally with the 

two aczused in the matter. There is also 

the evidence of Abhiram Das (P. W. No. 

19) who says that he found Kunja, Ananda 

and Nabina in the temple talking together ` 
at about 7. P m.on the day on which the 
conspiracy is said to have been formed. 
In my opinion it was premature in the 
case to withdraw the charge of conspiracy 
before there was time to judge what value 
could be properly attached to the confes- 
sions end which part of it was liable to be 
rejected and which part of it had been 
sufficiently corroborated. I mention this 
because, in my opinion, therule of caution 
is that it is better to have too many charges 
than t> have too few and once a charge has 
been framed it should not be dropped 
until the conelusion of the trial unless on 
the faze of it is wholly inappropriate or 
the trial isopen to attack on the ground of 
misjoinder or multifariousness of charges. I 
shall, nowever, be doing a great injustice 
to the Sessions Judge if I did not mention. 
that the learned Judge has taken great 
pains and care to try this case and has 
written a remarkably clear and elaborate 
judgment and that we differ from him only 
because we have taken a different view ` 
based mainly on legal grounds as to the 
admissibility and value tobe attached to 
the twa confessions and the statements of 
Fakirs and Nabina, 
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We have given our anxious consideration : 


to the case. We feel that though the circum- 
stances raise grave suspicion against the 
two accused persons the law. must be 
strictly followed and the evidence which 
is inadmissible must be rejected and 
wholly excluded from our consideration in 
deciding the case. We hold that the 
evidence is insufficient to convict the 
accused on the charge of murder and we 
would, therefore, discharge the reference, 
. acquit the two accused persons and, setting 
aside their conviction and sentence, direct 
that they be set at liberty. 

errell, C, J.—I agree. 
te Conviction set aside. 
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JUDGMENT. 

Jwala Prasad, J.—This is an appeal 
by the Gefencants and they are aggrieved 
by the Gecree passed by the Courts below in 
favour of the plaintiffs declaring their title 
to rd share of a house and directing 
possession to be delivered to them. The 
house in question belonged to one Jinsi, it 
having beer purchased by her in 1885 by 
a kabala (Ez, D), She died leaving three 
sons Ahmed Ali, Amjad Ali, and Gohar 
Ali, as her heirs and the house in question , 
descended to them in equal shares. On 
the 28tà of March, 1909, Ahmed Ali sold 
the entire house to two ladies Azizan 
and Zahra, wives of Waris Ali. Anwar 
Ali, the plaintiff in the present ease, then 
broughs a suit against Ahmed Ali, Abdul | 
Wahab sonof Amjad Ali, who was then 
dead, Gohar Ali, and the aforesaid vendees 
Azizan and Zohra. Anwar Ali, claimed half 
share in the house in dispute as son of 
Gulzar Ali, who, he alleged, was the real 
purchaser of the house along with Amir 
Ali, ths sals-deed of 1885 (Ex. D) standing 
farzi in th» name of Musammat Jinsi. 
That suit was dismissed. He brought 
another suit (No, 8 of 1922), setting up. 
an arrangement whereby he alleged that 
he was allcwed by Ahmed Ali, to live 
exclusively in this house im considera:; 
tion of his being allowed te live in another 
house belonging to Anwar Ali, and others. 
That suit also ended in dismissal. 
Ahmed Ali in that suit pleaded that his 
nephew Abdul Wahab, and another Gauhar 
Ali, were also interested in the house in 
question. Cn the 16th of January, 1923, 
the aforesaic Azizan and Zohra, sold the 
entire houseto the defendants for Rs.5,00 
vide kabala (Ex.C). Two days later the 
plaintif Anwar Ali, and his. wife Bibi 
Zinat purchased 2rd share in the house 
fr8m Abdul Wahab and Gauhar Ali. Onthe 
strength of this  kabala the plaintiff 
seeks to recover possession of 2rd share 
of the house in question. The defend- 
ants dispute the title of the plaintiff and 
claim the entire house as having passed 


.to them under the aforesaid transactions 


originating in the sale-deed executed ky 
Ahmed Ali, purporting to sell the entire 
16 annesin favour of Azizan and Zohre, 
The parties went to trial in the Courts 
below on the question of title, and both 
the Courts have concurrently held that 
the verdors of the plaintiff, Abdul Wahab 
and Gauhar Ali, had 2rd share in the 
house and gonsequently the plaintiff acquir- 
ed valid title in respect thereto, They have 
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also heldthat the defendants acyuired no 
more than ird interest in the property 
in spite of their kabala as ‘well as the 
kabala of their predecessors-in-title Azizan 
and Zohra purporting to convey she entire 
16 annas of the house in question. This 
finding is based upon another finding of 
fact that Musammat Jinsi in waose name 
the original kabala of 1885 stood was the 
real owner of the property in dispute and 
that she was not at all benamidar for and 
en behalf of Ahmed Ali, a ples that was 
put forward by the defendants in this case. 
This isa finding of fact and is not open 
to challenge in second appeal, -The de- 
- fendants, however, urge that Ahmed Ali 
was the ostensible owner of the house in 
question, He was exclusively in possession 
of the property in dispute with consent, 
express or implied, of Abdul Wahab 
and Gauhar Ali, and that the survey 
khatian stood in his name as wallas the 
receipts granted by the khas mahal, the 
proprietor of the land on which the house 
in question stands. They urge before us 
that they purchased for good oconsidera- 
tion the property in dispute from Ahmed 
Ali, in good faith, and after having 
ascertained by enquiry that he had power 
to m»ke the transfer in their favour. 
Upon these contentions they vrge that 
the defendants have acquired a valid title 
.to the entire 16 annas of the house in 
question inspite of the fact that Ahmed 
Ali, the vendor, had only ird interest 
therein. Thus, they base their claim to 
the 16 annas of the house in question 
under s. 41 of the Transfer of Property 
Act. True, if the aforesaid elements, 
which I have taken practically verbatim 
from s. 41 of the Transfer of Property 
Act, were fully established in this case 
by the appellants before us they will be 
entitled to the relief afforded by that sec- 
tion, and the plaintiffs’ suit will be liable 
te dismissal. Such a definite and clear 
plea satisfying all the terms of the section 
has not been taken in the written state- 
ment. The plea of good faith and fair 
consideration has no doubt been taken 
in. para, 5 of the written statement. 
There is, however, no allegation nor is 
there any proof that the defendants made 
any enquiry which was due from them 
in order to ascertain whether Ahmed Ali, 
or their immediate vendors Azizan and 
Zohra, had title over 16 annas of the pro- 
perty in dispute. This isto my mind an 
essential element and a prelimimary con- 
dition enjoined by s. 41 in order to protect 
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a bona fide purchaser for value from an 
ostensible owner. The principle of that 
section has been taken from the earliest 
decision of their Lordships of the Judicial 
Commitee in Ramkoomar  Koondoo v. 
McQueen (1) and is taken from the equit- 
able doctrine of estoppel. The principle 
has been re-affirmed in the later Privy 
Council decision in the case of Nageshar 
Prasad Pande v. Pateshri Partab Narain 
Singh (3). 1 dealt with this pointin the 
ease of Kanhu Lal Marwari v. Palu Sahu 
(3). The mere keeping of one's name over . 
a property either in Government records 
or in private papers does not relieve the 
purchaser from such an owner from the 
duty and responsibility of making an 
enquiry into the title of that owner. Far 
from taking a definite plea of that nature, 
in para. 16 of the written statement 
the defendants altogether ignored the title 
of Abdul Wahab and Gauhar Ali, and say 
that Musammat Jinsi had made a verbal 
gift of the entire house to Ahmed Ali, and 
that siace then he had been in possession 
of the »ntire house, without the co-part- 
nership of any other person: Their deposi- 
tion in Oourt, our attention to which has 
been drawn by the learned Vakil on behalf 
of the appellants, sets upa title in Ahmed 
Ali on the basis of the kabala of 1885 in 
the nameof Jinsi being only a farzi transac- 
tion. The aforesaid plea both in the written 
statement and the evidence in Oourt to 
my mind takes the defence out of s. 
41 of the Transfer of Property Act. It is 
then sa:d that the aforesaid publie docu- 
ment, tae Record of Rights, the khas mahal 
receipts, etc., are in the name of Ahmed 
Ali, and that he has been solely dealing with 
the property. That no doubt is a piece of evi- 
denceaato the ostensible owner of the proper- 
ty being held out as the real owner thereof 
and in certain circumstances it may be 
taken a3 sufficient to attract the application 
41 of the Transfer of Property 
Act. Eut in the present case the know- 
ledge ofthe kabala being in the name of 
Musamnat Jinsi is not denied. But the 
title o2 Ahmed Ali is set up upon two 
alternazive grounds: (1) that the kabala 
was only farzi in thename of Jinsi and that 
the real purchaser was Ahmed Ali, and (2) 


(1) 18 X. R. 166; 11 B. L. R. 46; 3 Sar, P. O. J. 160 
P.C 


10. 
(2) 34 nd. Cas. 672; 3 L. W. 454; 20 C. W. N. 265; 
(1916) 1 21, W N. 142 (P, 0. : 
(3) 57 nd. Cas, 353; 1 P. L. T. 546; 5P, L. J, 521; 
2 Ù. P. L. R. (Pat) 171; (1920) Pat, 305, 


116 I. O. 192) 
that Musammat Jinsi though real owner of 
the property made a verbal gift thereof 
io Ahmed Ali,and Ahmed Ali alone to 
the exclusion of her other heirs, Amjad 
Ali and Gauhar Ali. Both these allegations 
regarding the gift by Jinsi in favour of 
-Ahmed Ali and the farzi purchase in the 
name of Jinsi have been found to be.untrue. 
This betrays the lack of proper enquiry by 
the defendants and at the same time it binds 
them with the knowledge of the real state 
of affairs, namely, that Jinsi was the true 
owner of the property and that she died 
leaving it to descend equally to her three 
Sons. Therefore, the title of Ahmed Ali, 
and Gauhar Ali was not in any way 

‘concealed. Their title was apparent or 
` would have been apparent upon a little 
enquiry made by the vendees in the present 
case, both the defendants as well as their 
immediate predecessors Musammat Azizan 
‘and Zohra. Such an enquiry is based 
upon the principle of caveat emptor. Any- 
body purchasing & property has to make 
& reasonable enquiry as to the title of his 
vendor; much more in a case where he 
‘gets up a title of the ostensible owner as 
against the title of the real owner whose 
title can only be denied upon the principles 
of the aforesaid s. 41 by reason of keeping 


his sécret title behind concealed from the . 


view of the public and putting up an 
ostensible owner as, for all intents and pur- 
poses, the real owner of the property. He 
in the circumstances cannot be permitted 
to question the dealings of the property 


by an ostensible owner. That isa penalty : 


imposed upon him for keeping his title 


secret; butif his title can be discovered’ 


upon a simple enquiry by persons dealing 
with the ostensible owner, that title cannot 
be denied, and the present is the case of 
. that nature. The plea of estoppel under 
s. 4l of the ‘Transfer of Property Act was 
not clearly put forward in the written state- 
ment. It was urged apparently before 
the learned Munsif who disposed of it 
holding that the principle of that section 
does not apply to the present case It does 
not seem to have been carried further in 


the arguments before the learned District. 


Judgein appeal. There the point strenu- 
ously urged was one of complete and 
indefeasible title acquired by leng posses- 
sion and prescription by Ahmed Ali. Hav- 
ing lost upon the question of title of their 
vendors the defendants have resorted to 
the plea under &. 41° of the Transfer of 
Property Att which was apparently abandon: 
` edin the Court below. 
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In these circumstances I would dismiss 
the appeal with costs. 

Wort, d.—I entirely agree with the 
conclusion to which my learned brother 
has arrived, and only wish to add one word 
with regard to Ex. I which apparently 
was relied upon by the learned District 
Judge in 2oming to the conclusion at 
which he has arrived. It was also urged 
by the learned Advocate who appeared on 
behalf of the respondents. It is perhaps 
unnecessary to labour this point, but in 
records of taese cases it is constantly notic- 
ed that matters which are certainly .not 
admissible in evidenee are admitted, and 
asa result the records of the cases are 
very much enlarged. In this case, as I 
have stated the learned District Judge 
fortifies his conclusion as to the pleas put 
forward by reference to this exhibit. Under 
no considerations of the law could this be 
considered admissible. I need only refer 
to it in that manner and to add that it 
makes no material difference to the con- 


-elusion at which the learned Judge below 


has arrived. The appellants have thought 
fit to fight their case before the learned 
Distriet Judge on a question of absolute 
title in Ahmed Ali; and if they have 
failed it seems to me that they cannot 
complain o2 the manner in which the case 
has been teard by the learned District 
Judge in the Court of Appeal below. 

As I have already stated, I agree with 
my learned brother in dismissing the appeal 
with costs. . 

A. Appeal dismissed, 


PATNA HIGH COURT. 
Szooxp Or"in Appgats Nos. 748, 805, 904 
AND 1028. or 1926. 

July 25, 1928. 

Present:—Mr. Justice Das and 

Mr. Justice Wort. e. 
Thakur RAGHUNANDAN SAHAY SINGH 
— PLAINTIFF—APPELLANT ' 


Versus ; 
Thakur DEIPA NATH SAHAI SINGH— 
'  DEFENDANT— RESPONDENT. 

Co-sharers—Partition—Settlement made by one co- 
sharer, whether binding on co-sharer to whom pro- 
perty ¢s allotted, P 

A person to whom.a parcel of land has been 
allotted by & decree for partition does not take it 
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subject to a settlement made by kis former co- 
sharers without his concurrence when the land was 
the joint property of all the co-sharers. 

Madho Lal v. Mahadeo Rai (1), Nrisingha Ranjan 
Mukherjee v. Soudamini Dasi (2) and Byjnath Lall v. 
Ramoodeen Chowdry (3), followed. " 

Second appeals from a decision of the 
Judicial Commissioner, Ohota Nagpur, 
dated the 20th March, 1926, reversing that 


of the Munsif, Palamau, dated the 15th 
May, 1924. 

Messrs. P. Dayal and S. Dayal, for the 
Appellants. 


Messrs. S. Saran, S. M. Mullick and 
Ragho Saran, for the Respondents. 


JUDGMENT. 


Das, J.—These appeals arise out of suits 
instituted by the plaintiffs for recovery of 
the disputed lands as malik's bakast. The 
plaintiffs are the appellants in this Court. 
The plaintiffs and the defendants in two 
of the appeals, viz., Appeals Nos. 748 and 
805, are co-sharer landlords and are mem- 
bers of the same family. So far as the 
other appellants are concerned, viz., appel- 
lants in Appeals Nos. 904 and 1028, they 
are the purchasers of some of the pro- 
prietary interest of some of the members 
of the family. The disputed lands are 
admittedly in the possession of the defend- 
ants who, as I have said, are also co-sharer 
landlords. The defendants contest the 
suits on the ground, that they have occu- 
pancy rights in the disputed lands, The 
learned Judge in the Court below has 
given effect to the defence raised by the 
defendants "and dismissed the plaintiffs’ 
suits. The plaintiffs appeal to this Oourt. 


It is not disputed that the defendants - 


took settlement of an 8-pies interest from 
one Bhounath Pathak who is represented 
as plaintiffs in Appeals Nos. 904 and 1028. 
So far as thé plaintiffs in the other two 
appeals are concerned they have nothing 
whatever to do with the settlement which 
was made in favour of the defendants by 
Bhounath Pathak. It appears to have been 
the--case of the plaintiffs in all the suits 
that the defendants weretemporary lease- 
"holders and that as the term of the lease 
. had expired, the plaintiffs were entitled to 
khas possession of the disputed lands. 
But in Appeale Nos. 748 and 805 another 
ground was taken, and that was to the effect 
that the plaintiffs in those appeals were 
not inany way bound by ths settlement 
..made in. favour of the defendants by 
` Bhounath Pathak. In the Record of Rights 
the ‘defendants were recorded as dowami 
- thicadars under*the plaintifis in Appeals 
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Nos. 904and 1028. A partition has now 
taken place between the co-sharers and 
the disputed lands have been allotted to 
the takhias of the plaintiffs in these differ- 
ent suits. 

Soar as Appeals Nos. 904 and 1028 are 
concerned they must stand dismissed. The 
plainsiffs in those ‘suits are Bhounath 
Pathek and the members of his family and 
they are obviously bound by the settlement 
made by them in favour of the defendants. 
It was contended by Mr. Parmeshwar Dayal 
that the defendants were mere tenants-at- 
will tnder Bhounath Pathak ; but obviously 
this 5 not correct way of describing the 
position which was occupied by the de- 
fendants certainly under Bhounath Pathak 
and tae members of his family. As the 
learned District Judge has pointed out the 
terme "thicadar" has aspecial significance 
in Pélamau, and we have no -doubt what- 
ever that the decision of the learned Judge, 
so far as these appeals are concerned, is 
right and must be affirmed. Second Ap- 
peale Nos. 904 and 1028 must, therefore, 
stand dismissed with costs. 

Bus a different consideration arises in 
Appeals Nos. 748 and 805 The plaintiffs in 
theseappeals were not parties to the settle- 
ment made in favour of the defendants, 
and it is difficult to understand why they 
should be bound by a settlement made not 
by them but by their co-sharers. lt was 
held by this Court in Madho Lal v. Maha- 
deo Rai (1) that aco-sharer has no right 
to deal with joint property in sucha way 
as to affect the rights of the other co sharers, 
and: that a person to whoma parcel 
of land has been allotted by a decree 
for partition does not take it subject 
to a settlement made by his former 
co-sharers without his concurrence when 
the [and was the joint property of all 
the eo-sharers. The principle laid down 
inthe case to which I have just referred 
is not a new principle at all. It was 
affirned in distinct terms by the Calcutta 
Higt Courtin Nrisingha Ranjan Mukherjee . 
v. Scudamini Dasi (2) where it was pointed 
out that the general principle is that a 
co-sEarer in joint property cannot by deal- 
ing with such property affect the interest 
of tke other sharers therein. If I may 
says> that principle was affirmed in a 
very conspicuous manner by their Lord- . 
ships of the Judicial  Oommittee in 


(1) 106 Ind. Cas. 289; 9 P. L. T. 259; I. L. T, 40 Pat. 
34; A.I. R. 1928 Pat. 202. » e 

(2) 3& Ind. Cas, 516; 30 O. W. N. 511; 43 O, L. J. 333; 
A, I. E. 1926 Gal, 714; 53 C. 694 (F. B.). 
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Byjnath Lall v. Ramoodeen Chowdry (8). 
This- point is not discussed in the judg- 
ments of either of the Oourts below, and 
the reason, no doubt, is, as Mr, Sushil 
Madhat Mullick suggests, that it did not 
occur to those who were appearing for 
the plaintiffs to urge this point; but it is 
obvious that this point must now be 
investigated by the lower Appellate Oourt. 
On general principle the plaintiffs in 
Second Appeals Nos. 748 and 805 ought not 
to be bound by the settlement made in 
favour of the defendants by  Bhounath 
Pathak. But there is a point which arises 
in thearguments of Mr. Sushil Madhab 
Mullick andthat point must now be in- 
vestigated by the Courts below. It was 
contended before us that the disputed 
lands were allotted to the plaintiffs in 
Appeals Nos. 748 and 805 in the partition 
between them and their co-sharers as 
raiyati lands and were rated as such. 
lt is impossible for us in this Court to 
.enter upon a question of fact of this 
nature since itis not discussed, as I have 
said, in any of the judgments of the 
Courts below. ìt isobvious that if the 
disputed lands were rated as raiyati lands 
then the plaintiffs must have a greater 
difficulty in succeeding in their actions. 
We do not decide the question at all; but 
as the question has not been decided in 
the Courts below we think it right that 
Second Appeals Nos. 748 and 805 should be 
allowed. The judgment and the decree of 
the lower Appellate Court so far as these 
appeals are concerned are set aside and the 
appeals remanded to that Court for disposal 
according tolaw. It will be open to the 
parties to argue any other pointthat may 
occur to them covered by the pleadings, 
issues and the. evidence in the case; but 
neither of the parties will be entitled 
to adduce fresh evidence. Costs will 
abide the result and will be disposed 
of by the learned Judgeein the Oourt 
below, 
Wort, J.—I agree. 
Appeals remanaed. 


A. 
(3) 11. A.106; 21 W. R. 233; 3 Sar. P. O. J. 333; 2 
Suth, P. C, J. 942 (P. O . 
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PATNA HIGH COURT. 
Ogzimin.L Revision No. 798 oF 1928. 

. January 2, 1929, 

Present: —Mr. Justice Wort. 
RAMZAN MISTRY AND OTHE&8— 

A cousgD—PErTITIONERS 
versus 
EMPEROR-—OrrosiTE-PagTY. 

Penal Code (Act XLV of 1860), s.441—Entry with 

intention to get forcible possession, whether crimi- 
nal trespass—Inference of intention from actual 
result. 
Section 441, Penal Code, contemplates an entering 
upon property with a certain intention which is ex- 
pressed in tke section and the mere fact that the 
action of the accused was likely to cause annoyance 
would not be sufficient to say that that was the 
intention of the party. 

Queen-Empress v. Rayapadayachi (1), Vullappa v. 
Bheema Row .9) and Moti Lal v. Emperor (3), relied 


on. 

Therefore, entry upon property with the intention 
of obtaining forcible possession of the same will not 
constitute criminal trespass even though the act may 
actually resul; in causing annoyance to the person 
jn possession. 


Oriminal revision from an order of the 
Additional District Magistrate, Dhanbad, 
dated the 13th November 1928. 

Mr. Yusw7, for the Petitioners. 

Mr. S, C. Mazumdar, for the Orown. 


JUDGMENT.—In this case the ap- 
plicants were convicted under s. 448, Indian 
Penal Oode. The argument addressed on 
their behalf by learned Oounsel appearing 
for them is that on the findings of both 
the Courts, shat is to say the trial Court 
and the Arpellate Court, no offence under 
8.148 has been made out, that is to say 
the offence which is defined by s. 441, Indian 
Penal Code. 

Now for the purpose of the argument 
it is only necessary to state a few of the 
main facts of the case, Ramzan, the 
first applicant, appears to have been the 
purchaser of that part of the house in 
whieh this criminal trespass is supposed 
to have keen committed. As I under- 
stand the fects he was already in posses- 
sion of arother part of the house but 
that fact has no materiality in this appli- 
cation. It appears also that the complain- 
ant who was in possession disputed the 
validity of the sale to the first applicant 
and declited to give up possession ùl- 
though he had been ordered to do so by 
the applicent, On the day in question, 
however, Eamzan Mistry and three others 
went to tke house and endeavoured to 
obtain forcible possession. That that was 
their object there can be no doubt. The 
trial Courf states in these words when com- 
ing to consider this poit: - 
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“Now I am to consider the intention and 
object of the accused persons doing the said 
act, Theaccused Ramzan wanted to take 
khas Possession of the house in question, 
and it is also apparent from the circum- 
stances and facts brought out in the evi- 
dence that the accused Ramzan wanted 
to oust the complainant from the house. 

. -The notice Ex, 4 shows that he wanted to 
evict the complainant in due course of law, 
but the evidence in this case shows that 
_the accused Ramzan wanted to take the 
Jaw into his own hands and wanted to take 
forcible possession.” - 


. Insimilar words the Appellate Court also 
found that the object of this traspass was 
‘to take forcible possession. | 
Now the argument addressed to me on 
; this questionis as follows: That in. order 
to commit an offence punishable under s. 
448, there must be an entering upon property 
with the intent to commit an offence 
or to intimidate, insult or anncy a person 
in possession of property, there was no 
question hereof intimidation and there is 
no finding of an intention to insult or annoy. 
It is admitted that the action on behalf of 
the applicants resulted in all probability 
in the fact that the complainant was in- 
‘sulted and annoyed but that is not suffici- 
ent to constitute an offence under s, 441; in 
other words the intention to insult or 
annoy cannot be gathered from the result. 
Expressed in-other language, the inten- 
' tion cannot be implied from what actu- 
ally resulted from the action of the ac- 
cused persons. Nowon a perusalofs. 441, 
in my judgment, itis perfectly clear that 


that argument is well-founded. The section ` 


contemplates an entering upon property 
with a certain intention which is expressed. 
in the section and that the mere fact that 
the action of the accused ‘was likely to 
cause annoyance would not be sufficierft to 
say that that was the intention of the party. 
This point is not without authority. The 
first case in point of time is the case of 
Queen- Empress v. Rayapadayachi (1). That 
wasa case where a person entering upon 
the house went there, according to the 
finding of the Oourts, with tke intention 
‘Of having illicit intercourse with a woman 
living in the house, and the judgment of 
the Oourt was that the section contem- 
plated an actual intention ‘on the part of 
“the person entering upon the house to 
annoy. The mere fact that it was likely 
to cause annoyance was not sufficient to 


(1) 19 M. 240; } Wek 937. — ^? 
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constitute an offence under s, 448. And 
these words are used in the course of th® 
judgment: = 

“Tre section (that is 441) defining crimi- 
nal traspass isso worded as to show that 
the act must be done with intent and does 
not, as other sections do, embrace the case 
of am act done with knowledge of the 
likelihood of giving a certain consequ- 
ence." 

The next case in point of time is the 
ease cf Vullappa v. Bheema Row -(2). Simi- 
lar language is used by the Chief Justice | 
in delivering one ofthe judgments of the 
Full 3ench to which a reference had been 
made, and ithere was noted the difference 
between ss. 441 and 201 as compared with 
the ozher sections of the Code, the point 
being that ss. 441 and 201 contemplated | 
a deünite intention -which could not be 
gathered from the result of the act com- 
plainad of. The third case is the case of 
Moti Lal v. Emperor (3). It is true that in 
that 2ase the main question for decision 
was whether-actual physical possession of 
the complainant was necessary in order to 
constitute an offence under s. 441 or s, 448 
and that point was decided in the affirma- 
tive. But the Oourt preceeded to decide 
the farther question which comes before 
this Oourt, namely, whether the intention 
can be inferred from the actual or probable 
resul:s. That question was answered in 
the negative, the Oourt holding that it 
was recessary to show the actual intention 
to ineult or annoy before the acts were com- 
plete to constitute the offence under the 
section. Both the Courts, as I have already 
stated in this case, find that the intention 
was to get forcible possession. That in- 
deed may give rise to a civil suit but the 
processes of the Griminal Court were not 
the proper medium by which the complain- 
ant is toobtain such remedies and relief 
to which he was entitled. 

In my judgment, on the findings arrived 
at bz both the Oourts, the offence with 
whiea these people were charged and con- 
victed has not been made out and the 
conv. oction must, therefore, be set aside and 
the £nes, if paid, must be refunded. 


A. Conviction set aside. 
(2) 13 Ind. Cas. 578; 41 M. 156; 6.L. W. 794; 33 
M. L.J. 729; (1918) M. W. N. 81; 19 Or. L. J. 162 
B 


(F. Ba. 

(3) 38 Ind. Cas. 1049; 47 A. 855; 23 A. L. J. 678; 
L. 5; 6 A, 132 Or; A. I. R. 1925 All. 540; 26 Or. L, 
J. 1273. 
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ALLAHABAD HIGH COURT, 
OrvinL Revision No. 316 oF 1978. - 

: January 17, 1929. 5 

Present:—Mr., Justice Dalal. 
RAGHUBIR SARAN AND OTHERS 
— DREFENDANTS— APPLICANTS 

| versus . 
Lala JUMNA PRASAD alias . 
JAMNA DAS—PrAINTIFF—OPPOSYITE 
^ — PARTY. 


Provincial Small Cause Courts Act (IX of 1887), 


Sch: II, Arts. 35, 18-A— Limitation. Act (IX of 1908), 
Sch. I, Art. 48~Suit for return of ornaments-—Small 
cause suit —Limitation. : 

The plaintiff applied for return of ornamenta 
made over to the father ofthe defendants, There 
ven no allegation of a criminal charge against 
them: : 

Held, (1) that the suit was not barred under 
Arts. 35 and 43-A of Sch. ll of the Provincial Small 
Cause Courts Act; 

(2) that it was governed by Art. 48 of Sch.T of 
the Limitation Act. 

! By the application of Art. 48 of Sch.-I to the 
Limitation Act, a criminal charge is not necessarily 
assumed, - - : ; 

Civil revision .from an order of the 
Munsif, Bulandshahar, dated the 14th of 
August, 1928, ` uo E 

Mr. Panna Lal, for the Applicants, = 

-Mr.9. B. L. Gaur, for the Opposite 
Party: e 5 La. s 

JUDGMENT.-—This wasa suit brought’ 
for thé recovery.of certain ornaments from, 
the defendants,or their value. The defend- 
ants are the sonsof a .person. who kept- 
the ornaments promising to return them. 
It is said that the case is one of misappro- 
priation, and the jurisdiction of the Small 
Oause Court would: be barred under Arts. 35 
and:43-A of the Second - Schedule of the 
Provincial Small Cause Courts Act., There 
ig no. allegation of misappropriation in 
the plaint..- The ornaments may have been 
lost, or the defendant's song may have no 
> knowledge of the . ornaments. There is 
Ho allegation of a criminal charge against - 
the defendants, and -on the -facts ofthe. 
case no criminal offence could be made out 
against them. = 3 -°.  -. » 

. The second argument was that the suit 
was barred by time. In my opinion Art. 48 : 
of the Limitation Act was rightly applied 
by the trial Court. this connection it 
- was pointed out that by the application of- 
that Articlea criminal charge was assumed. : 
Such isnot the case, because, the first 
word deals with loss, and the Article - 
applies to suits for specific moveable pro- - 
perty lost, or for compensation. It is true 
that if the defendants’ father had contested : 
the suit and denied receipt of ornaments, 


- it would have been assumed that by such 
. 60 & : 
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denial he exposed a dishonest intention, 
and there would be a presumption of his 
having risappropriated the property. In 
the present case as the suit is brought 
against tke man's sons no- such presump- 
tion can 5e drawn. I dismiss this applica- 
tion with costs. i 
N.E. Application dismissed, 


P” 


ALLAHABAD HIGH COURT. 
- URIMINAL Reviston No. 885 oF 1928, ; 
January 28, 1929, 
. Present:—Mr. Justice Dalal. 
.GANGA SAHAI AND OTHERS—A PPLICANTS 


- versus 
EMPEROR—Obpposity Parry. 


Northern India Cahal and Drainage Act (VIII of 


1873), ss. 8, 20, 21, 70—Interfering with water-course 
—Water-co-se about 80 years old— Presumption that 
it was started by agreement or under Act, 
, In a proszcution for an offence under s. 70 (3) of 
the Northerr Indis Canal and Drainage Act, of 1873; 
where the "ater-course is an old one the Court is 
entitled to Craw a presumption that it was started 
by agreemert or under the provisions of 8. 20 or s, 21 


of the Act. 


Oriminel revision from an order of tha 
Magistrate, First Olass, of Meerut, with 


p 
ec 


. Mr. Sagar Chand Goyel, for the Appli- 
cants. : ; 
Dr. M. Waliullah, Assistant Governs 
ment Advocate for the Crown. ` 
. Mr. L. &. Roy, for the Opposite Party, 


JUDGMENT.—The three applicanta 


have been convicted of an offence under s. 
70 of the Canal and Drainage Act (Nor- 
thern Inria) VIII of 1873. It applies 


to these Provinces and to the Punjab.. 
The applicants are much concerned’ at not.. , 


knowing tae exact clause of s. 70 under 
which they have been convicted. The learn- 
ed Assistent Government Advocate has 
been pleasad to satisfy their curiosity by 
stating thst the clause is No. (2) of s, 70 in. 
so far tha; they interfered with the supply 
of water trrough a canal passing through 


their field. It is hoped that this 'explana- : 


tion will now satisfy them. 
“The arsument of learned Counsel was 


‘that the weter-course was private. and not . 


the property of the Canal Department, and 


. hat, therefore, the complainant had no 
right to. flow. water through it. The lower- 
Appellate Oourt has nightly pointed out- 


that there being evidence of the supply of 


appellate powers, dated, the 17th October, 
28 Ut 
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water through this water-course for thirty 
years it must be presumed that either there 
was an &greement between the parties, or 
action had been taken under s.Z0 or 21 of 
the Act. A canalis a water-course accord- 
ing to 8. 3 (1) (c) and a water-courss is de- 
fined in clause (2) of that section as “any 


' channel which is supplied with waier from 


a canal, but which is not maintained at the 
cost of Government, and all subsidiary 
works belonging to any such channel.” 


- There cannot be the slightest doubt that 


what was stopped by the applicant was a 
water-course. The question then remains 
whether this  water-course was started 
through agreement or under the provisions 
of s. 20 or s. 21 of the Canal Ast. The 
learned Counsel on behalf of the applicants 
argued that in every case the burden 
should be thrown on the complainant to prove 
either an agreement or action under the sec- 
tions mentioned above. Any such specific 
proof is not necessary. ' If the water-course 


were recent, say, ofa year or two ago, such. 
proof may be required. In the presentcase - 


when this water-course is thirty years old 
a Court will be entitled to draw a presump- 
tion that it was started by agreement, or 
under the provisions of the Act. Hven the 


defence witnesses speak of a water-course. 


by agreement, Their allegation, however, 
was that it was started only seven or eight 
years earlier, and that the water was not 
stoppedby the'applieants but by some other 
person. in the trial Court the refinement 
as to water-course was the defences of the 
learned Counsel of that Court and not the 
defence of the applicants, whose real de- 
fence was that they were not the culprits, 
but that someone else was. Reference was 
made to a ruling of the Punjab High Court 
that such a water-course should bs estab- 
lished either by agreement or under the 


provisions of ss. 20 and 21 of the Act in. 


order to make a person interfering with 
such water-courseliableunderthe panal pro- 
visions of the Act. 


Where a water course is flowing for thirty 
years. it would be impossible to discover 
papers relating thereto and the presump- 
tion. would, in the absence of rsbutting 


evidence, amount in such a case to proof: 


that there had been an agreement between 
the parties, or action had been taken under 
the Act, 
water-course was one which could not be 


interfered with by any person without ren-: 


dering himself liable to the penal clauses 
of the Statute. The dower Appellete Court 
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The law applicable will: 
' vary with the circumstances of every case. 


It is certain, therefore, that the’: 
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recorded some further evidence, but did 
not comment on- it. 

The case, however, is proved by the 
evidence in the trial Court; and no 
further evidence was necessary. 

My  astention was drawn to the large 
amount af fine imposed on every one of the 
applicants. It appears, however, that a 
very largs portion thereof has been paid to 
the complainant by way of compensation. 
Under the circumstances the fine was jus- 
tified. I dismiss this application. : 

A. Application dismissed. 


ALLAHABAD HIGH COURT. 
“ORIMINAL Revision No. 825 or 1928. 
- January 3, 1929. 
-~ -Fresent :—Mr. Justice Boys, 
MANOEAR SINGH—AcousEpD—APPLIGANT’ 


= versus 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 188, 
139-A—Pullic nuisance—Denial of public right— 
Procedure, . 

When a person ordered to remove a publie nui- 
sance under s.133 of the Criminal Procedure Code, 
denies the »xistence of any public right, the Court 
has not to see whether the denial is bona fide or 
not. What the Magistrate has to see under s. 139-A 
of the Code is whether there is any reliable evidence 
in support 5fthe denial. [p. 787, col, 2.] : 

Munna Lal v, Emperor (1), Ghurahu Das v. Shukal- 
raj Das (2) and Raghunath Upadhia v. Emperor (3), 
referred to. 

If no material is produced before the Court 
suggesting that there is likely to be any reliable 
evidence in support ofthe opposite party's denialit 
will proceed with the inquiry under s. 137, Criminal 
Procedure Code. If in its opinion the plaintiff has 
Some reliable evidence in support of his denial it 
willin the exercise of its discretion stay the proceed- 
ings till ths matter is determined in the Civil Court. 
[p. 788, col. 1.] i 

The Magistrate is left an absolute diseretion as to 
how far he will go or upon what materials he will 
act in comsidering whether the defendant seems 
likely to have such 8 case in support of his denial 
as may make it seem unfitting for th Criminal Court 
to proceed. [p 787, col. 2; p. 788, col. 1.] : 

Criminal Revision from an order of the 
Additional Sessions Judge, Moradabad,dated 
the 28th 5f August, 1928. 

Mr. Sazlanath Mukerji, for t^e Applicant. | 

Dr. M. Waliullah, Assistant Govern- 
ment Advocate, for the Orown. . 
. SUDGMENT.—The applicant applies 
in revision ofan order under s. 140 of 
the Oode of Criminal Procedure directing 
him to -emovea portion of his house on 
plot No.i3 across which there iseheld to 


be a puotie right of way. I have had 
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considerable difficulty in ascertaining what 
are the actual facts. It appears that upon 
the defendant filing a written-statement 
a Naib-Tahsildar was cailed on to make 
measurements and report. I had proceed- 
ed thus far with the commencement of 
this judgment on the case as stated by 
Oounsel when I referred for another point 
to the written statement and from that it 
appears that the Naib-Tahsildar had 
already made his measurements and made 
a report. This fact is sufficient to indicate 
the difficulty I have had in arriving at 
the facts to which I am asked to apply 
the law. I will, therefore, proceed to state 
what is the casa of the applicant for it 
is for him to show that there is proper 
ground for interference. The case, then, 
as stated on behalf of the applicant, is 
that upon receipt of a notice issued under 
8. 133 the applicant appeared to show 
cause; that he showed that cause by filing 
& written statement; that in that written- 
statement- there was a denial that there 
was any publie right of way over the plot 
in question; that the Magistrate did not, 
as he was required by law to do, sg. 139- 
A (2), enquire into the matterand determine 
whether there was “any reliable evidence” 
in support of the applicant's denial; that 
if he had done 80 he would have felt 
compelled to stay the proceedings until 
the matter had been decided by a competent 
Oivil Oourt; that he had no power to pro- 
ceed direct to the holding of the formal in- 
quiry under s, 137. It is said that this 
irregularity vitiates the final order. In 
‘the first place Counsel is not able to satisfy 


me that there was in fact no such inquiry ` 


. as is mentioned in s. 139-A (1), and on 
that ground alone Ishould have to dismiss 
the revision. Secondly, Counsel has not 
been able to state what -materials his client 


had ready to which the Magistrate could: 
direct any preliminary inquiry. But on: 
the other hand, I have nothing to satisfy, 


me that the Magistrate considered the 
possibility of holding or the obligation to 
hold any such inquiry, and I think itis 
desirable to state whatin my view is the pro- 
cedure that should be followed. Itis.mat- 
ter of common knowledge that prior to the 
amendment of Chap. X by Act XVIII of 1923 
the Courts had engrafted on the Codea 


law which may be generally stated as hav- . 


ing the effect of casting on the Magistrate 
the duty of determining whether a claim 
to title made.by the opposite -party was 
bona fid* or mala fide, and directing the 
Magistrate, if he found the claim to be bona 
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fide, to refer the parties to the: Civil Court 
This graft on the Oode of Oriminal Pro- 
cedure was, no doubt, dietated by a feeling 
that it was undesirable wherethere was 
really some reliable evidence of title in the 
opposite party to allow the Criminal Courta 
to order the destruction of property. : 
As itseems to me the Legislature desir- 
ed to clerify the law onthis point by the 
enactment of s.139-A. It will be noticed, 
‘however, that the Legislature has very 
carefully avoided any reference whatever 
to any 2onsideration of the bona fides of - 
the den:al of the opposite party except so. 
far as there may be definite reliable 
evidence of that bona fides. The Court 
has not been directed, on the opposite 
party s3owing cause, to consider directly 
„thë question of his bona fides at all, but 
to consider whether there is any reliable 
evidencz in support ofhis denial. The 
merit o2 this is obvious. A person may 
make a denial absolutely bona fide, but, 
he may have no reliable evidence to put 
forward in support of his denial. He may . 
have in fact no evidence to put forward 
at all. A denial need not necessarily be 
mala fiae because a person cannot produce 
evidence to support his denial. He may 
have a perfectly honest belief in his own 
denial. Bona fides was, therefore, a bad 
test to apply, and the Legislature has 
substituisd a much better one, On the 
applicar: showing cause the Magistrate 
must “inquire” into the matter rand deter ` 
mine whether there is“any reliable evidence '. 
This "inquiry" is clearly something to be 
kept quii» distinct from the formal inquiry, 
which may have to be held later under s. 137 
if the Megistrate finds that there is no: 
prima fccie reliable evidence in support 
of the denial of theopposite party. ; 
But I do not think that this Court 
«Should dictate any further than the 
Legislature has gone as to the nature of 
that inquiry. There are other cases in the 
Code, cf. 3.476 and ss. 523, 524, where a 
Magistrate has to hold an inquiry, but 
where rothing is laid down as to the 
form that inquiry shall take. It appears 
to me the Legislature of deliberate purpose 
has refreined from binding the hands of 
the Magis;rates in a class of cases in which 
the circumstances may be of infinite 
variety. Asit appears to me the Magistrate 
is left ar absolute discretion as to how 
far he will go or upon what materials he 
will act in considering whether the defend- 
ant seems likely to have such a case in 
Support cf hia denill as may: make it 


. tes 


gem unfitting for the Oriminal Court: to 
-. proceed: The opposite party may be able 
“to produce along with his written statement 
. or after any such interval as the Court 
* may see fit toallow him, t title-deeda, or 
.miàps-or affidavits or any other material 
. that the -Court may see fit to accept in 
Support:of his denial and indicating that 
. hehas reliable evidence. It is not merely 
because he produces ‘material of some sort , 
‘that the Court is bound to stay the proceed- ` 
ings. The Court Has to consider whether 
“there is any reliable evidence, and some 
'- force must be given to the word “reliable”. 
If no material is produced before the Court 
suggesting that there is likely to be any 
reliable evidence in support of the op-. 
posite pariy's denial it will proceed with 
the inquiry under s. 137. If. in its opinion 
the plaintiff has- some reliable evidence 
.in ‘support of his denial it will in the 
exercise of its: discretion stay the proceed- 


. ángs till the matter is determined in the 


. Oivil: Court. There is nodiscretion in s. 
139-A-as to which of the parties is to be. 
directed to- go to the Oivil Court, but that 
appears to me to give rise to no real 
difficulty. The Court is not directed to 

. quash the proceedings altogether but to 
-stay the proceedings. Nor do I find any: 
obligation on the Magistrate to force the 

: opposite party or any particular party into 
' Oourt.- lt is clearly within its inherent 
Jurisdiction to stay those procsedings 
until the matter has been decided by a 
competent Oivil Court on such -conditions 
as. may to it seem fit in ‘the varying 

. circumstances of eacli case. 

... Ihave only tried to indicate the: ines 
“on which it appears to me clear the 

Magistrate should proceed and no particular 

phrase. that I may have used is to be 

regarded asin any way in the naiure ofa 

i direction to the Magistrate. 


I agree with the view expressed ‘by. Mr. 

. - Justice Dalal, J in Criminal Revision No. 
~ 159 of 1928, decided on the 6th of- "December, 

1928, that it is unfortunate that 3, 139-A 
< “was: put into the Statute book in & later 
“position than ss. 137. The position. given 
to it'is apt to lead to its being overlooked 
. when a Magistrate: who is not „thoroughly 
familiar. with the procedure is-studying - 
“Oh. X with a view to seeing how he should 

' proceed. I have been referred to Munna 


5 ‘Lal v. Emperor (1), Gian Das gadhaha 


Or. 
“a 93 Ind. Cas. 697; 25 À. L. J, 361; ups Ld 


673; L. R. TA. 73; Or. ALR 1926 All, 390, 


itinonan BINH v. "BMPERÓB. Í 


* fit. 
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raj Das (2) and Raghiinath Upadhia v. Em- 


péror (3): In Munna Lal v. Emperor (1) in 
one place the learnéd Judge says: “In 
the presert case it is impossible to say 
that there was no bona fide claim put . 
forward by accused or that there was 
no reliable evidence in support of his 
denial" I have already given my reasons 
for deprecating any reference to the 
bona fides of the opposite party. In my 
view it. has no longer to be considered ` 
whether the denial was bona fideor not, ` 
but only whether there wasreliable evidence 


in support of it—two matters which as I 


have explained are to my mind very 
different. 

In reference to all these cases, if I may 
say 60, it appears to me that a distinction 
was not borne in mind between the evid- 
ence which eventually came on to the record. 
as a.result of the proceeding under s. 137 


and the material which may have. been 


before the Magistrate before he commenc- 
ed the proceeding under s, 137. It-is not- 
at all cersain that if the Magistrate had 
made an inquiry under s. 139-A (2) he_- 
would haye had béfore him-all the material 
which he subsequently had as.aresult of 
the formel inquiry under s. 137. 

In this >articular case I have, as already 
stated, no reason for being fully satisfied 
that the Magistrate did not. hold any 
inquiry under s. 139-A. But even if he . 
did not do so Ido not think that I should 
now interfere on that ground alone, in 
view of ihe fact that without objection 


taken by the opposite party the inquiry. 


proceeded under s.137 and the Magistrate 
has found as the résult of an inquiry 
much more searching than it was incumbent 
on him to have held under s. 139-A that 
there is in fact no reliable evidence in sup- 
, port of th» denial. 

The cuestion reinains what order I 
should pass. It is clear that this Court 
would haze power to confirm the orderof . 
the Magistrate, but Isee no ground for . 
holding that it has not also power to modify - 
that order to such’ extent as may seem 
I maintain the order of the Magistrate . 
with this modification that its execution: . 
will be’ suspended for the period of sis. 
months, | 
‘Obtain tke decision of .a competent Civil 
Court in his favour within six months the ~ 
order of the Magistrate will be executed mus 


(2) 91 mid. Cas, 59: 94 A. L. J. 112; LR GA 190. ` 

; A. I. E. 4926 All, 157; 27 Or. L. J. 2 PU. M 
(3) 86.Ind, Cas, 809; 23 A, L.J. ii A. LR 1935 ME 
AL 1; 26 Cr L. 9.878, i l Dr 


‘If the opposite party. fails to . ^* z 
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forthwith. If through no negligence of 
his own he is unable to obtain a decision 
in his favour within that period, it will 
be open to him to apply to this Court for 
an extension. With this modification the 
order of the Magistrate is maintained, 

N. H. Order accordingly: 


ALLAHABAD HIGH COURT. 
Second Oivint AppHa No. 1746 oF 1926, 
January 3, 1929: 
Present:—Mr. Justice Dalal. 

Lala SHEO PRASAD—PrAINTIFF— 
APPELLANT 
versus 
DODI AND ANOTHER—DEFENDANTS — 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 199—J urisdiction 
—Alternative option. 

Once a Court has selected between the option 
given to it in s. 199 of” the Agra Tenancy Act 
to determine the question of title itself or refer the 

"defendant to Civil Court, its jurisdiction is'exhausted 
and it cannot change -its mind subsequently and 
proceed to adopt the other course which was open to 
itinthe beginning. : 

Sacond civil appeal from a decree of the 
Distriet Judge, Bareilly, dated the 18th of 
June, 1926. ` 

Dr, M. L. Agarwala, for the Appellant. 

Mr. Hazari Lal, Kapoor, for the Respond- 
ents. : 

JUDGMENT.—The two Subordinate 
Courts have sought tolegislate in the present 
litigation instead of following the clear 
dictates of law. They are of opinion that 
the provisions of s. 199 (2) are hard and 
unjust and have, therefore, assumed the 
illegal attitudecontrary to law of refusing 
to administer Statute Law. In the present 
ease the plaintiff, a zemindar, sued the 
defendants for ejectment as a non- 
occupancy tenantand theedefence was that 
the defendants a majorand a minor under 
the guardianship of that majorhad a 
proprietary right in the land, The As- 
sistant Oollector by order in writing 
required the defendants to institute within 
three months a suit in the Civil Court for 
the determination of the question of title. 
This order was made on the 18th of Octo- 
ber, 1921. No suit, however, was brought, 
and the consequence of such neglect would 
be as enacted in cl. (2) of the section. The 
words are ‘‘when an order has been passed 
under ĉl, (a) of sub-s. (1), if tha defendant 
‘fails to comply with it, the Court shall 
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decide such question of title against him''. 
The Assistant Oollector had no option but 
to decide. that the defendants had no pro- 
prietary right in the land in suit. Instead 
of doing so the successor of the Assistant 
Oolléetor who had passed the order under 
cl. (a), Droceeded to try the question of 
proprietery title himself and arrived at a 
finding inat the defendants had such title. 
Once a Court has selected between the 
options given to it in s, 199, its jurisdiction 
is exhausted and it could not change ita 
mind subsequently and proceed to adopt: 
the other course which was open to it at 
the beginning. The Subordinate Courts 
were bound to hold andI now hold that 
the defendants have no proprietary right 
in the land in suit. 

-It was argued on behalfof the defendants 
that the order of the 18th of October, 1924, 
did not bind and was not directed against 
the minor Badri. This argument is not 


_ correct. At that time Badri was represent-, 


ed by his guardian Dodi and there was no 
defect in the representation. The order of 
the 18th of October, 1924, was binding on 
both the defendants. 

It is atgued on behalf of the plaintiff 
here that the Subordinate Courts have held 
that the defendants are non-occupancy 
tenants and not occupancy tenants. In my 
opinion that question has not been’ properly 
tried and decided. I set aside the decrees 
of the two Subordinate Courts and holding 
that the defendants have no proprietary 
rights in the land in suit, remit the suit 
to the Court of the Assistant Collector for 
a trial on the merits after accepting the . 
decision -ecorded by this Oourt. Costs 
here &nd hitherto shall abide the result. 

N. H. Decree set aside. 


ALLAHABAD HIGH COURT. 
OURIMIN aL REFERENOE No. 823 or 1928. 
January 3, 1929. 

P-esent: —Mr. Justice Boys. 

MEWA LAL AND OTRERS—ACOUSED—- 

z APPLICANTS 
versus 
EMPEROR—Ovpposite Party, 

Penal Code (Act XLV of 1860), ss. 147, 823-—Criminal 
Procedure Cade (Act V of 1898), ss. 106, 260—Hurt, 
conviction for—Security to keep peace—Hurt by five 
persons—Riat—Summary trial. 3i 

In all ordingry cases of conviction under s., 323 
of the Penal Code, there, is a conviction for an 


offence involving a breach of the peace within s. 106 
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of the Oriminal Procedure Code, although the de- 
sirability of taking security must depend upon how 
far the circumstances indicate that such,a breach of 
the peace is likely to recur. [p. 79], col. 1.] 

Atma Ram v. Emperor (i) and Muhammad Rahim 
v. Emperor (2), distinguished. 

A Magistrate has no jurisdiction to minimise an 
offeace to enable it to try it summarily, as for 
instance, a case of rioting as one of hurt under s, 
323 of the Penal Code. [p. 790, col. 1.] : 

Criminal Reference made by tha Addi- 


tional Sessions Judge of Pilibhit, dated the 


. 22nd of September, 1928. i 


Dr, M. Waliullah, Assistant 
ment Advocate, for the Orown. 

JUDGMENT.—This is a reference by 
the learned Additional Sessions Judge of 
Pilibhit. Five persons were convicted 
under s. 323 of the Indian Penal Code and 
four of them were sentenced to pay fines. 
A boy of the name of Debidin was’ ordered 
to be released and madeover to a relative 
on the execution of a bond for his good 
behaviour. Further the four adult accused 
were ordered to furnish security under - 
s. 106 of the Criminal Procedure Code for 
a period of one year. The four adult 
accused applied in revision to the Sessions 
Judge of Pilibhit—an application which 
resulted in this reference. The effective 
ground taken in revision was that ii having 
been found that five persons took part in 
the assault there was a riot, and the Magis- 
trate had no jurisdiction to try the case 
summarily. Ít has been repeatedly held 


Govern- 


‘that it is not right to minimise ar offence, 


forthe Court to shut its eyes to à graver 


‘offence which onthe facts found by it 


has been committed, and to refrain from 
charging the accused with that offence, and 
by such abstention to justify itself in 


-trying the case summarily. The learned 


Sessions Judge has referred the case on this 
amongst other grounds. He has also 
expressed an opinion that a sentence of 
imprisonment was called for if the accused* 
were, as they were found to be, guilty. 
The Magistrate found: “The high-handed 
manner in which the accused have tried to 
take the law into their own hand does not 

require that a lenient view should ba 
taken. Still I would not send ths accused 
to jail”. At the re-trial which I am going to 
order the Magistrate will, no doubt, not 

allow himself to be prejudiced by the fact 

‘that the accused have already been found 
guilty by another Oourt. He will similarly 
exercise his own judgment as to the 

appropriate punishment should hs arrive at 

a finding of guilty. 

Before concluding it is f"ecaesery to 
mention another point on which the learned 
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Judge has referred the case since I am 
not in agreement with him. The trial 
Magistrat3 convicting the five persons 
under s. 323 of the Indian Penal Code held: 
"Five men caused serious injuries in a 
high-handed manner to an old man and 
their action involved & breach of the peace; 
there are, as I have already said, old sores 
that have not healed up; there is the s. 498 
affair stil. fresh and the accused have shown 
aspirit of intolerance. I am of opinion 
that-it is necessary to bind the accused to 
keep the peace”. He proeseded to bind the 
accused cver under s. 106 of the Criminal 
Procedure Code to keep tie peace for one 


ear. 

The learned Sessions Judge appears to 
have been of opinion that that order under 
s. 106 was illegal. He refers to a decision 
of aJudge ofthis Court in-Atma Ram v. 
Emperor(l). That case followed a decision 
of the same Judge in Muhammad Rahim v. 
Emperor (2). Tne learned Judgein Muham- 
mad Razim v. Emperor (2) said: "Upon 
the mere finding that the accused and the 
complairant were not on.good terms it is 
impossitle to maintain the order passed, 
which dces not come within the purview 
of s. 106 of the Code of Criminal Procedure". 
and in tae case of Atma Ram v. Emperor (1) 
the learred Judge remarked: “Now s. 323 


` of the Indian Penal Code is not an offence 


referred to in 8. 106 of the Code of Criminal 
Procedu-e but even then an order ean be 
passed a-ter a conviction under this section 
if it was found by the Magistrate that the 
offence involved a breach of the peace. 
But there must be a finding of the Magis- 
trate; otherwise his order is not justified.” 
These ramarks have been understood by 
the learned Sessions Judge to lay down a 
rule that security cannot be demanded 
under s. 108 of the Criminal Procedure 
Uode waere therehas been a conviction 
under s. 323 merely on the ground that 
there is ill-feelin& between the parties and 
that thereare old sores not healed up. 

am inclined myself to think that the 
learned Judge's decisions in: the case 
referrec to were on their particular 
facts. or instance he describes the case 
Atma Ram v. Emperor (1)in the following 
words:—"This was a case under s. 323 of 
the Indian Penal Code and it arose simply . 
on accoant of a sudden altercation over a 
trivial matter.’ If this is all that there 


(1) 99 Ind. Cas. 120; L. R. 8 A.. 9 Or.; 28 Or. L. 
J. 88, A.I.R.1927 All. 157 49 A. 131. e 

. (2) 89 nd? Oas. 1023; 23 A. L. J. 1053; A. I. R. 
1926 All. 144 26 Cr. L. J. 1457, 
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was to show that the parties bore ill-feeling 
towards each other, it may well be thai in 
the opinion of the learned Judge there 
was no sufficient indication that in theterms 
of s. 106 it was “necessary to require such 
person to execute a bond for keeping the 
peace.” But the necessity must be judged 
in each ease. I do not think that either of 
the two cases throw any doubt on the 
proposition of law that in all ordinary cases 
of eonviction under s. 323 there is a convic- 
tion for an’ offence involving a breach of 
the peace and the desirability of taking 
security must depend upon how far the 
circumstances indicate that such a breach 
of the peace is likely to recur. Thisis the 
view upon which Mr. Justice King and I 
myself acted without hesitation in the case 
Sobha Ram v. Emperor, Criminal Reference 
No. 18 of 1928, decided on May 2, 1928. It 
will, therefore, be open to the Magistrats at 
the re-trial to take a bond under s. 106 if in 
his opinion the facts proved indicate the 
likelihood of a breach of the peace in the 
future on the part of the accused, of course, 
provided that he has arrived at a conviciion 
within s. 106, 

Accepting the reference I set aside the 
convictions and sentences and direct that 
the fines, if paid, be returned, and that 
the five accused persons be re-tried in the 
Court of a competent Magistrate in a 
regular trial, not summarily, upon charges 
underss. 323 and 147 of the Indian Penal 
Code, and any other charges thàt may be 
disclosed by the evidence. 

Let a copy of this judgment be sent 
to the District Magistrate for his information 
and for the information of Mr. Sri Krishna 


Kumar, Magistrate of the Ist Olass, 
Pilibhit, who decided the original case. 
N.H, Reference accepted. 





ALLAHABAD HIGH COURT. 
Srconp CIVIL APPEAL No. 370 or 1927 
January 2, 1929. 
Preseni:—Mr. Justice Boys. 

KASHI PERSHAD—P.aintirF-— 
APPELLANT 
versus 
AMBIKA PRASAD AND OTBERS— 

“- DEFENDANTS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss. 10 (8), 
42, 44, 95—Succession to occupancy holding — Order 
of Revente Court—Suit in Civil Court for declaration 
of title—Competency of suit. 

. On the death of an, occupancy tenant there was a 
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dispute beiween two parties asto succession to the 
holding. Proceedings were taken under s. 42 of the U, 
P. Land Revenue Act, impleading the zemindar also as 
a party anl the Revenue Court determined that 
neither of she parties was entitled to succeed to the 
holding ani recorded the party in possession as a 
non-oscupaacy tenant: 

Held, thet the finding of the Revenue Court that 
neither of the parties was entitled to succeed was 
final and could not be re-opened by a Civil Court. 
[p. 792, col 2.] , . 

Section 4€ (3) of the U. P. Land Revente Act which 
contemplatss a fresh suit in a Civil Court to set 
aside the oder of the Revenue Court refers to matters 
which are decided and have to be decided solely on 
the basis cf possessicn and is:not. applicable to 
proceedings where the question of title is decided 
in the pressice ofthe zemindar. [ibid.] 

Second appeal from a decree of the Sub- 
ordinate Judge, ^ Allahabad, dated the 
24th of November, 1926. 

Dr. M. L. Agarwala and Mr. Haribans 
Sahai for the Appellant. à 

Messrs. Narain Prasad Asthana, Uma 
Shanker Sinha and Baijnath Sahai, for the 
Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for a declaration 
of title to certain plots of land of which “he 
claimed to be his occupancy tenant joint 
with his brother and for possession. The 
defendarts rested their answer on a plea 
that there had been a Revenue Court deci- 
sion in an enquiry held in accordance with 
the terms of s. 42 of the Land Revenue Act, 
and that -he decision in that case operated 
as res juaicata, and that the Civil Oourt had 
no jurisdiction to re-open the matter. The 
trial Court held that by virtue of the pro- 
vision ins. 40,cl. (3) of the Land Revenue 


. Act, the plaintiff had a right to bring a suit 


in the Civil Court, but found against him. 
that he had not succeeded in proving any 
interest in the property in suit. The lower 
Appellate Court held in the defendant’s 
favour ttat the enquiry in the Revenue 


*Court had been conducted in accordance with 


the provisions of s. 42 of the Land Revenue 
Act and that it had in fact amounted to a suit 
under s. 95 of the Tenancy Act of 1901 and 
that the dacision in that was final and that 
the Oivil Court had no jurisdiction. The 
facts are not complicated. Thename of 
one Mahesh was entered as the occupancy 
tenant. During his lifetime the present 
defendants Nos. 1 to 3, whoare sons of the 
sister of Mahesh, claimed to be in joint 
occupancy with Mahesh and entitled to have 
their names entered along with Mahesh. 
Before this proceeding could be concluded 
Mahash c:ed and the proceeding was there- 
upon avewedly converjed into a proceeding 
under s. 42 of the Land Revenue Act and 


. occupancy holding as such because though 
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es : 

the zemindar wasmadea party. Mahesh 
Prasad bad a brother Madho who had two sons 
Kashi, the present plaintiff, and ‘Bindeshri, 
the’ present défendait’ No, 4, “ Bindeshri 
resisted the claim of the present defendants 
Nos.«:1 to. 3. to. be entitled to-inherit the 
occupancy tenancy of Mahesh on the ground 
that it was really the ocenpancy.tenancy- of 


“Madho- Prasad the father of Kashi and 


Bindeshri. It does not appear that Kashi 
“was specifically an objector'in those ‘pro- 
Geedings, but it has been found that he was 
in fact assisting Bindeshri in the course of 
those: proceedings and-was responsible for 
‘the drafting of some of the documents filed, 
and further ib is to be noted that Bindeshri’s 
objection was not one based on his own 
right alone, but was based on the plea that 
the occupancy: holding belonged to Madho 
Prasad; the father both of himself and of 
Kashi. It has, therefore, not been seriously 
‘contended before me that those proceedings 
were not between thé same parties às the 
present proceedings. In this proceeding 
under s. 42 of the Land Revenue Act the 
Revenue Court must have had to enquire 
and did enquire which of the contesting 
parties, the sons of Madho Prasad or the 
nephews of Mahesh were entitled to the 
interest in-the occupancy holding, and for 
the purposes of determining the devolu- 


_ tion of that interest it had in this case -to 


determine not only which of the contestants, 
if either were sharingin the cultivation at 
the time of Mahesh’s death, but also which 
of them came within the classes of con- 


- nections of the deceased specified in s. 22. 


It did determine that the occupancy holding 
could not: as an'occupancy holding devolve 
on the sons of Madho the present plaintiff 
‘Kashi and the “present defendant No. 4 


Bindeshri, because they were not sharing in : 


the-eultivation, though they were among 
the connections of the deceased mentioned 
in s. 22, and. it decided that the presen? 
defendants - Nos, 1 to 3, the sister's sons of 
Mahesh could not be entitled to. the 


they had been sharing in the, joint cultiva- 
tion they did not come within the classes 
of connections ofthe deceased specified in 


' B. 22; It,therefore, decided that neither of 


the contestants was entitled to succeed to 
the interest in the occupancy holding as 
such. Finding, however, that the sister's 
sons of Mahesh, the present defendants 
Nos. lto 3 were in possession, it recorded : 
them as non-occupancy tenants. . : 

The trial Coürt held that this finding did 
not bar the right of Kashi to'sue in the. 
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Civil Court, and it arrived at that finding 
ona corsideration of ss. 40, sub-&. (3), and 
44 of tbe Land Revenue Act. The trial 
Court, a3 thelower Appellate Court says, 
brushed aside s. 42 of the Land Revenue Act. 
The lower Appellate Court held that the. 
proceediag conducted by the Revenue Court 
was, as the Revenue Court itself described 
it to be a’ proceeding under s.420f the 


Land Revenue Act, and in view of the fact :` - 2 


that.the zemindar as wellas the claimants 
to the tenancy were parties to the proceed- 
ing it held thatit had been converted into 
a suit urders. 95 of the Tenancy Act, and 
that the Civil Court had no jurisdiction. I 
am in agreement with the view of the lower 
Appellate Court. I would, however, add one 
observation. The lower Appellate Court 
was troubled by its viewthat there was 
‘some conflict between s. 42 of the Land 
Revenue Act and 6. 44 which imports a 
reference to s. 40, cl. (3). Ido not ‘ap-. 
preciate myself the suggested difficulty. 
It appears.to me that 8. 40 àvowedly refers ` 
to matters which are decided and have to 
be decidad solely on the basis of possession: 
The matter before the Revenue Court ‘could 
not be decided solely on the basis of 
possessicn. It is, ‘of course, obvious that 
the final decision at which it arrived to enter 
the nams of the present defendants Nos. 1 
to 3 as non-oecupaney tenants’ was a 
decision to which it was led by its finding 
that the ‘defendants Nos. 1 to 3 were in 
-actual possession. Butthe matter which it 
-had to dzcide and which it did decide first 
was concerned not merely with the question 
.of: who was in possession, but with the 
. -question on whom did the interest in the 
occupaney holding devolve by right of 
succession as that right or title to succes- 
sion is declared by s. 22 of the Tenancy Act. 
1 see, therefore, no reason to interfere with 
the decree of the lower Appellate Court 
and the appeal is dismissed with costs. 
A Appeal dismissed. 


\ 


ALLAHABAD HIGH COURT. 
Bxooxp Oivit APPEAL No. 234 or 1927. 
iC December 14, 1928. A 
"Present:—Mr. Justice Mukerji. 
BRE NARAIN MAN TEWARI— 
DEFENDANT—APPELLANT’ 
ae aaa versus -` 
Musarimat MOTIRANI AND oTHEss— . 
© . 15. IPLAINTIFRB— RESPONDENTS. : 
Transfer of Property, Act (IV of 18829, s. 52— 
Transfer reftdente lite—Transferee, position of. , 
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The defendant-appellant purchased} a certain 
holding pending ejectment proceedings against his 
vendor for arrears ofrent. In a suit for declaration 
of title by the landlord against him after thé 
ejectment he contended that his vendor was a grove- 
holder and that his ejectment was illegal: ; ] 
` Held, dismissing the objection, that the contention 
not having been raised in the ejeetment proceedings 
by the seller, or after the sale, by the purchaser 
himself, the principle, if not the terms of s. 52 of 
the Transfer of Property Act, would apply, and the 
title, if any that could accrue to the appellant, could 
accrue only subject to the result of the ejectment 
proceedings, [p. 794, col. 1.] : 

Second appeal from a decreeof the 
Additional Subordinate Judge, Gorakhpur, 
dated the 19th of May, 1926. 

Mr. N. Upadhiya, for the Appellant. 

Mr. K. Verma, for the Respondents. 


JUDGMENT.—The defendant is the 
appéllant before this Court. The history 
of the case briefly is this. . 

One Jaisri was an occupancy tenant of 
the plaintiffrespondente. The latter 
obtained a decree for arrears of rent 
against Jaisri in respect of a holding 
which comprised the plot No. 1710. The 
arrears of rentnot having been paid an 
application was made for ejectment of 
Jaisri from his holding. Opportunities 
were granted from time to time to Jaisri 
to pay up but ultimately he failed to pay 
and on 21st October, 1918, Jaisri was for- 
mally ejected from his holding. On plot 
No. 1710 there stood 9 trees. 
had been attached in execution of a simple 
money-decree obtained by the defendant 
against Jaisri. The defendant brought 
ihis plot to sale on 24th July, 1918, and 
purchased it himself. He obtained posses- 
Bion through the Execution Court on 4th 
May, 1919, i. e. much after the plaintiffs 
had been put in possession of the land. 

The plaintiffs came to Court on the al- 
legation that the defendant had unlawfully 
appropriated the fruits of the trees stand- 
ing on plot No. 1710 and they accordingly 
sued for a declaration of title and recovery 
of damages, namely, the value of the 
fruits, 

The suit has been decreed by both 
the Courts, hence the defendant's appeal. 
The defendant contends in this Court that 
Jaisri was a grove-holder of plot No. 1710 
and not à mere occupancy tenant and that 
Jaisri's title could pass in execution of 
the decree held by the defendant. 

There are twe answers to this conten- 
tion. The first of ‘these is that this is 
entirely a new.ease sêt up by the defend- 
ant for the first time in this Coprt. The 
grove-holder's rights are clearly understood. 
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In the plaint, para. 2. the plaintiffs 
very clear:y stated that the 7 plots which 
comprised the holding of Jaisri were held 
a8 one ho:ding for a consolidated rent of 
Rs. 20. The defendant did not meet 
this statement fairly. He éontented him- 
self with saying that he admitted only so 
much of ine statement in para. 2of the 
plaint as deseribed plot No. 1710 as the 


property of Jaisri Singh and that so many 


trees stooc on the land. The -plaintiffs 
had statec that Jaisri was an occupancy 
tenant of the land. Asto that the defend- 
said nothing. In the additional 
statement in the . written statement the 
defendant said that plot No. 1710 was 
covered with trees and was not fit for 
cultivation. In the next paragraph, namely, 
in para. 10 he said that the trees of the 
grove wer» liable to be sold. A grove: 
holder isentitled notonly to the trees but 
to hold the land on which the trees stand 
and to maintain the tress so long as they 
exist. The fact that in para. 10 of the 
written statement the defendant mentioned 
the trees clone as saleable and did not 
state that she groye as such was liable to 
be sold shcws that this defence of Jaisri 
having been a ‘grove-holder was | not 
present in his mind.’ 

. In the Court of first instance no issue 
was raised as to whether ' Jaisri_ was a 
grove-holder.or a meré occupancy tenant. 
In deciding issue No. 1, the’ learned 
Munsif, no doubt, stated that he was not 
satisfied thet the trées were not transfer-: 
able, but Lisremarks were only by the 
way. Thera having been no issue there 
was no clear finding. In his grounds of 
appeal to she lower. Appellate Court in 
ground No.4 the appellant did state 
that proceedings under s. 59 (ejectment 
proceedinge under the Tenancy Act) were 
mot applicable to a grove but from the 
judgment of the lower Appellate Oourt it 
appears thet no question of grove was 
discussed before it. It seems to me that 
it is now too late in the day to raise the 
question, ramely, whether Jaisri was an 
occupancy tenant of the grove or was & 
grove-holder. 

The second reply to the appellant's 
contention is this. The defendant is a 
purchaser pendente lite. As the learned 
Judgesof the Courts below have pointed 
out the ejectment proceedings were pending 
before a Oourt of competent jurisdiction 
and during the pendency of those proceed- 
ings the defendant made his purchase, 
The question that Jaisri wasa grove- 
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holder and he could not be ejected in 
execution of the decree for arrears of rent 
was a question which could be raised in 
those proceedings on behalf of Jaisri and 
also.on behalf of the defendant himself, 
after he had made the purchase. But no 
such question was everraised. The eject- 
ment proceedings being bindingon Jaisri 
the title if any that could accrue to the 
defendant could accrue only subject to 
the result of the ejectment proceedings. 
In this view the appellant has no case. 
The principle ofs. 52 of the Transfer of 
Property Act would apply if that section 
` did not in terms apply. 

The appeal fails and is hereby dismiss- 
: ed with costs. 


N. H. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
APPLIOATION IN SECOND APPEAL No. 800 oF 
1928. 

December 14, 1928. 

Present :—Mr. Justice Mukerji. 
Musammat GOMTI—A»rPLIOANT 


versus 
KANHAIYA LAL AND ANOTHER—OPPOSITE 
PARTIES. | 

Civil Procedure Code(Act V of 1908), O. XXXIX, 
Tr. l (a)—Temporary injunction—Stay of sale— 
Allahabad High Court, power of. 

'The Allahabad High Oourt cannot in view of the 

. amendment of O. XXXIX, r. 1(a), Civil Procedure 
Code, brought about by the Rules Committee and 
approved by itself, grant a temporary injunction for 
stay of execution sale, pending the disposal of a 
second appeal in a claim case admitted before 
itaelf. 

Application for stay of execution of the 
decree. ` 

Mr. K. D. Malaviya, for the Applicant, 

JUDGMENT. —Tbis is an application 
by one Musammat Gomti for stay of execu- 
tion of a certain decree under the following 
circumstances :— 

Kanhaiya Lal and another hole a decree 
against Musammat Gomti’s husband Maoon. 
In execution of the simple money-decree a 
building was attached and Musammat 
Gomti laid claim to that building as her 
own property. Her objection in the execu- 
tion department having succeeded the ` de- 
eree-holders, Kanhaiya Laland another, 
instituted a suit against Musammat Gomti 
to obtain a declaration that the property 
was attachable in execution of the decree 
against Musammat Gomti’s husband. The 
litigation thus started by Kanhaiya Lal 
and another againsteMusammat Gomti has 
come up to this stage that Kanhaiya Lal 
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has been successful in the Court below and 
Musam-nat Gomti has filed a second appeal. 
Musam-nat Gomti's second appeal has been 
admitted by two learned Judges of this 
Court. This signifies that she has at least 
an argcable case. Musammat Gomti now 
wants that the property which she claims 
to be her own should not be sold in execu- 
tion of the decree against her husband 
till the seeond appeal has been decided. 

Musemmat Gomti under the previous law 
had th.s remedy that she could apply for 
a temporary injunction under O. XXXIX, 
r.1(a)(unamended)and the Civil Court could 
grant ker such an injunction. If there was 
any case in which an injunction should be 
granted, this was pre-eminently that case. 
Musammat Gomti has, however, been dep- 
rived of the remedy which the law allowed 
to her previously, on account of an amend- 
ment brought about by the Rules Commit- 
tee and approved of by this Court. Mu- 
samma: Gomti must now see that what she 
claims to be her house is to be sold up. If 
she is successful in second appeal, she 
will be thrown into another litigation with 
the auction-purchaser to recover the house 
ifthe auction-purchaser takes it into his 
head tc obtain delivery of possession over 
the house, after the purchase. The auc- 
tion-pcrchaser will naturally require his 
money s worth and try to obtain possession 
of the house, This is a state of things 
which zan now only be deplored but cannot 
be reredied. Ihave no alternative but to 
reject she application. I order -according: 
ly. 


N H. Order accordingly. 


ALLAHABAD HIGH COURT. 
OzIMINAL ÁPeRBAL No. 749 or 1928. 
January 4,1929. 

Present :—Mr. Justice Dalal. 
JANESHAR DAS AND ANOTHE&— 

APPELLANTS 
. versus 
EMPEROR-RESPONDENT. 

Crimical Procedure Code (Act V of 1898), ss. 284, 
285, 236, 289—A lternative charge for offence or abet- 
ment, whether charge for single offence or two offences 
—Joint trial of two persons on three alternative 
charges of embezzlement or abetment thereof—Legality 
of trial—Ss. 236, 289, scope of. : 

The provisions of ss. 231, 235, 236 and,239, Orimi- 
nal Procsdyre Code, are mutually exclusive, and the 
scope ofs. 239 cannot be extended by use of sections 
not refer-ed to in s. 299. [p. 796, col. 2.] 
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A charge in the alternative for an offence or 
abetment thereof is not a charge for a single 
offence but one for two different offences. [p. 797, 
col. 1.) 


Where two persons who were charged with three 
alternative charges of embezzlement or abetment 
thereof were tried together: 

Held, that the trial was really for six offences and 
entirely illegal. [ibid.] 

Ram Prasad v. Emperor (1) and Sheo Saran Lal v. 
Emperor (3), fellowed. 

In re Bal Gangadhar Tilak (2), dissented from. 

Criminal appeal from an order of the 
Additional Sessions Judge, Meerut, dated 
the 3rd September, 1928. : 

Messrs. Peary Lal Banerji, Iqbal Ahmad 
and Saila Nath Mukerji for the Appel- 
lants, 

Mr, Shanker Saran, Government Pleader 
for the’ Orown. 


JUDGMENT ,.—I passed a preliminary 
order in this matter on 4th December, 1928. 
The opinions expressed therein were 
merely tentative, and the whole matter 
shall be examined over again in the present 
order. 

Janeshar Das and Khushi Ram, two 
servants of the treasurer of the Muzat- 
fernagar treasury, were charged with three 
offences and each offence was framed in 
the alternative either of criminal breach 
of trust or abetment thereof. There - was 
found deficiency on a certain date in 
siamp labels kept in the double-lock of 
the treasury and in cash kept in the 
single-lock. Inquiry was made and the 
prosecuting agency appears to have been 
doubtful whether Janeshar Das committed 
the breach of trust and Khushi Ram 
abetted him, or whether Khushi Ram 
committed the breach of trust and 
Janeshar Das abetted him. Three items 
of defalcation were chosen, two relating 
to stamps and one relating to cash, and as 
regards each item the charge was framed 
in the alternative. Both Janeshar Das 
and Khushi Ram were, tried jointly. 
In this Court the argument of Janeshar 
Das has been that he was born a fool and 
the blackguard of the piece was Khushi 
Ram. Onhts behalf no allegation was 
made as to the illegality of the trial. 
This point, however, was stressed with 
great force by Mr. Banerji on behalf of 
Khushi Ram as the learned Counsel ap- 
pears to have felt that. the cause of 
Khushi Ram was damaged by joint pro- 
secution with Janeshar Das. ` 

The provisions of s. 239 of the Code of 
Oriminal «Procedure lay down how per- 
sons will be charged and tried tògether, 
Mr. Banerji argued that Khushi Ram 
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was really charged for more than three 
offences, in fact six, as in each case he 
was charged in the alternative for breach 
of truss anc for abetment thereof. This 
Court has held that the provisions of s. 239 
of the Code are to  beconsidered ex- 
clusively without the help of the provisions 
of ss. 23410 238. In 1921 in the case of 
Ram Prasad v. Emperor (1) Kanhaiya Lal 
and Wallach, JJ., had before them the 
trial cf more than one person for three 
offences of daccity. They observed: “The 
four accused could also have been tried 
jointly in one trial forany one of the 
three dacoities in which they are alleged 
to havs takan part, but all could not be 
tried together at one trial for the three 
dacoities, as these offences were not com- 
mitted in tha same “transaction. Section 
234 is one ofa number of sections which 
are grouped together under the heading 
of 'joinderof charges’. This may, and in 
fact does, refer to charges both against 
single and several accused. But the 
sections under the general heading re- 
lating to these respective cases are kept 
separate, Section 233 lays down a 
generai rule that forevery distinct offence 
there is to te a separate charge and that 
every such charge is to be tried separate- 
ly, except in the cases mentioned in ss. 234, 
235, 286 and 239. Sections 234 to 238 by 
their terms refer tothe case of a single 
accused. Section 239 deals with the case 
where more persons than one are accused. 
The Lagisleture intended toand did by 
these sections differentiate between the 
cases Oia single and several accused. It 
cannot be said that allthe sections prior 
to s. 239 ap ly to both these cases, al. 
though in terms they refer to one only, 
viz. thatefa single accused. The exist- 
ence oi a seztion (239) specifically dealing 
with the casa of several accused and the ar- 
rangement of the sections to which we 
have referred, constitutes such a re- 
pugnaccy in the context as prevents us 
from reading “a person’ins. 234 as includ- 
ing several persons”. 

Thess obssrvations were made prior to 
1923. The provisions of s. 239 at that time 
weré as follows:— 

"Whsn more persons than one are 
accused of the same offence or of different 
offences committed in the same transaction, 
or when one person is accused of com- 
mitting aay offence, and another 
of abetment qf, or attempt to commit, 

(1) 63 Ind."Cas. 449; 19 A.%. J. 796 at p. 797; 3 
U, P. L'R. (A) 191; 22 Or. L, J. 657, i 
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such offence, they may be charged and 
tried together or separately, as the Court 
thinks fit; and the provisions contained in 
the former part of this Ohapter shall 
apply to all such charges". The section 
was entirely recast by Act XVIII 
of 1923,and at present a joint trial is 
permitted of persons accused of more 
than one offence of the same kind with- 
in the meaning of s. 234 committed by 
them jointly within the period . of twelve 
months. Obviously, therefore, when more 
persons than one are tried jointly reference 
cannot be madeto provisions of the Code 
previous to s. 239 indiscriminately. If that 
had been the intention it would not 
have been necessary tostate definitely that 
persons accused of more than one offence 
of the same kind within the -meaning 
of s. 234 committed by them jointly with- 
inthe period of twelve months may be 
tried together. It is important to re- 


- member this because the learned Govern- 


ment Pleader referred the Court to the 
words at the end of the section, "and the 
provisions contained in the former 
part of this Ohapter shall, so far as may. 
be, apply to all such charges”. Those 
words existed when the Bench ruling in 
othe case of Ram Prasad v. Emperor (1) 
was pronounced and the learned Judge 
refused to read the provisions of s. 234 
conjointly with the provisions of s. 239. In 


my opinion, the words at the end of the 


section are more by way of limitation than 
extension. The serious question that 
arises is whether the appellants should be 
considered to have been prosecuted on six 
charges, or on three alternative charges, 
each alternative case formingone eharge. 
Mr, Banerji, in my opinion, rightly 
pointed out in this connection that if the 
Legislature considered an offence and an 
abetment thereof in the alternative to be 
one charge there was no necessity to 
preserve cl. (b) of s. 239 when that section 
was recast in 1923. That clause permits 
the joint trial of persons accused of an 
offence and persons accused of aketment, or 
of an attempt to commit such offence, If 
an offence and the abetment thereof were 
considered to be the same offence the case 
would have been covered by cl. (a) without 


‘any specification in cl. (D. The argument 


on behalf of the Crown was thai the pro- 
visions of s. 236 should be read 
along with the provisions of s. 239 if 
under gs. 239 .a single act or 
series of acts is of such a natyre that jit is 


doubtful which of several offence’ the facts 
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which can be proved will constitute, the 
accused may be.charged with having 
committed all or any of such offences, and 
any number of such charges may be tried at 
once. At present Iam not called upon to 
give am opinion whether this provision and 
the provisions of s, 234 as to trial of accused 
persons for three offences committed within 
the space of twelve months are exclusive or : 
not. The question is whether the provisions 
ofs. 236 may be utilised to declare the 
charge in the alternative of embezzlement 
and adetment thereof to be one charge. 
The provisions of s. 236 themselves do not 
designate these separate charges as one 
charge, but designate them as different 
charges in the alternative, and that is why 
Bpecia. permission is given under the Act 
for the trial of such charges. The Bombay 
High Court in In re Bal GangadharTilak (2) 
was of opinion that ss. 234, z35, 236 and 239 
were not mutually exclusive. It may be 
respecifully submitted that there was only 
one person up for trial in that case, and the 
consideration of the provisions of 8. 239 did 
not arise in that case. We have also seen 
how s Bench of equal authority of this 
Court held several years later that the pro- 
visions of s, 239 were exclusive. A single 
Judge of this Court in 1910 in Sheo Saran 
Lal v. Emperor (3) was not prepared to 
follow the reasoning of the Bombay High 
Court in the case of In re Bal Gangadhar 
Tilak 2). ln that case attempt was made 
to combine the provisions of s. 234 and of 
s. 235 1). It was argued there that if an 
accused person goes through three similar 
transa2tions within the period of twelve 
months, committing in each transaction 
the same series of offences, he can be tried 
at ome and the same trial on 
accourt of all offences committed in the 
course of the three transactions, even if 
they zotal more than three. The learned 
Judge refused to extend the exception 
menticned in g. 234 by adding to it the 
exception mentioned in s. 235 (1). So 
far as this Court is concerned the opinion 
has been thatthe provisions of ss, 234, 
235 ani 236 are mutually exclusive. There 
is all the more reason, therefore, to hold 
that tke provisions of s. 239 stand by them- 
selves andthe scope thereof cannot be 
extended by use of the provisions of sec- 
tions not referred to in s. 239. In my 
opinion there is considerable reason in this 


(2) 2 Ind. Cas, 277; 33 B. 221; 10 Bom. L. R. 973; 9 
S "d On n 45. 59. N e S a 1 
( . Oas. 896; 32 A. ; L. J, 225; 1 

Or. L. J. 285, i i 
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view. When a man is charged in the 
alternative with embezzlement or abetment 
thereof he has to meet two distinct set 
of circumstances. Whenin three separate 
cases he is charged in the alternative he 
has to meetsix distinct set of circum- 
stances. This would be against the spirit 
of the provisions ofs. 233 and would not 
be covered by any of the exceptions 
detailed in the sections that follow s. 233. 
In my.opinion Khushi Ram was really 
tried for six offences. The trial was illegal 
and the question whether Khushi Ram 
was prejudiced or not does not arise. At 
the same time it is possiblethat he was 
prejudiced im so far that Janeshar Das 
has attempted to throw the entire blame on 
him. Prejudice must also be presumed 
from the confusion arising from a man 
being called upon to face at a single 
trial six set of circumstances. ` 

In the result.I set aside the convictions 
and sentences and order a  re-trial of 
Janeshar Das and Khushi Ram. It will 
be for the prosecution to decide whether 
they should “be tried jointly or separately. 
Possibly a separate trial would be more 
advisable, and the point should also be 
kept in view that so far as this Oourt is 
concerned the provisions of ss, 234, 235 and 
236 are considered to be mutually exclu- 
sive. 

A request was made on behalf of Khu- 
shi Ram that the same learned Judge 
who convicted him may not hold the fresh 
trial. This is a reasonable request. The 
Sessions Judge of Meerut is requested to 
see that the trial is held by some other 
Sessions Judge. 

Janeshar Das and Khushi Ram are on 
bail. They shall remain on the same bail 
until any further order is passed by the 
Sessions Judge who re-tries them. 

a. Convictions set aside; Re-trial ordered, 


ALLAHABAD HIGH COURT, 
ORIMINAL APPEAL No. 656 or 1928, 
Beptember 24, 1928. 
Present:—Mr. Justice Dalal. 

J WALA alias JWALA PRASAD 
AND OTHERS—APPELLANTS 

. versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 48954, 489-B, 
óll—Counterfeiting currency-notes, offence of— 
Ability to counterfeit and materials for counters 


JWALA v. EMPEROR, 
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feiting, necessity oj — Attempt to counterfeit— Possession 
of instruments and materials of counterfeiting 
currency notes, offence of—Ability to counterfeit, 
necessity of. — . 

,For an offence under s. 489-A, Penal Code, t.e., 
for the offence of counter feiting of & currency-note 
both ability and materials of a particular kind are 


.required. If those materials and ability are not 


present it cannot be said that an act performed 
without the ability to counterfeit and without 
materials whick may help toa useful counterfeiting 
would be an sttempt. Where admittedly no offence 
has been committed under s. 489-A even after the 
accused have used their full ability and utilised 
all the materisis at their disposal, recourse cannot 
be had tothe rrovisions of the Code relating to an 
attempt simp_» because the accused's desire had 
ended in failure. [p. 798, eol, 1.] 

-In considerirg an offence under s, 489-B, Penal Code, 
for possessing -nstruments or materials for forging or 
counterfeiting currency-notes itis not necessary to 
prove that the accused had the ability to produce 
counterfeit currency-notes with materials in his 
possession. [p. 797, col. 2.] 


Oriminal appeal from an order of the 
Sessions Judge, Shahjahanpur, dated the 
5th of July, 1928. 

Mr. Sankar Saran, Government Pleader 
for the Orown. 

JUDGMENT.—Badri has been con- 
victed of an offence of possessing instru- 
ments or materials for forging or counter- 
feiting currency notes under s. 489-D. He 
and Jwala rave been convicted of an 
offence under s. 489-A of counterfeiting 
currency nozes. The offenee of which 
they have b3en convicted is one of an 
attempt under s. 511. These materials 
were found in Badri's house, and it has 
been proved that his intention was to 
forge currency notes. In my opinion in 
considering an offence under this section 
it is not necessary to prove that Badri 
had tke ability to produce counterfeit 
currency notes with materials in his posses- 
sion. The qrestion, therefore, will not arise 
whether his ability and the materials .at 
hig command could have produced a note 
which may be termed counterfeit accord- 
ing to the definition given in s. 28 of the 
Indian Penal Code. 

The zase, however, is different under 
B. 489-À. Whoever counterfeits, or know- 
ingly performs any part of the process 
of counterfe:ting, any currency note or 
bank-note is to be punished under that 
section. A  Derson is said to counterfeit 
who causes one thing to resemble an- 
other thing intending by means of 
that resemblance to practise deception or 
knowing it to be likely that deception 
will thereby be practised. It is true that 
it is not esseriplthat the imitation should be 
exact, bat there should be some sort of resem- 
blance sufficient to cause deception, In the 
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present case the learned Judge has 
ridiculed both the ability of the appellants 
and the capacity of the materials to produce 
such anoteas would take ‘in even the 
most ignorant villager, Hewasof opinion 
that the accused were experimenting in 
order to discover a satisfactory method 
of counterfeiting. Such an experimental 
stage cannot be considered an attempt at 
counterfeiting. The learned Assistant 
Government Advocate rightly drew my 
attention to the illustrations to s, 511 
under which in cases where theft would 
not be possible by reason of the ab- 
sence of any valuable property there 
would be an attempt at theft. In those 
cases, however, the accused does an 
act towards the commission of theft, In 
the present case no such act is possible 
because according to the Sessions Judge 
the appellants are incapable of perform- 
ing such an act. If the materials had 
been. perfect and the appellants had ability 
and “through some error in the operation 
or by sudden seizure the perfect article 
had not been produced the acts of the 
appellants could have been called attempts. 
Every one if he is so inclined can 
commit a theft. It does not require any 
special ability. In the case of the counter- 
feiting of a currency-note both ability 
and materials of a particular kind are 
required. If those materials and ability 
are not present it cannot be said that 
an act performed without the ability to 
counterfeit and without materials which 
may help to a useful counterfeiting would 
be an attempt. Moreover, in the present 
case the appellants had done everything 
possible that they could do, and the 
result was a most pronounced failure, 
The stage of attempt had been passed and 
yet there had been a failure of realisa- 


tion. When admittedly according to the 


Sessions Judge no offence was committed 
under. s. 489-A even after the appellants 


had used their full ability and utilised all. 


the materials at their disposal, recourse 
cannot be had to the provisions of the 
Code relating to an attempt simply 
because the appellants’ desire had ended 
in‘ failure. 

I uphold the conviction of Badri under 
s. 489-D but reduce the sentence to rigor- 
ous imprisonment for five years. His appeal 
is otherwise dismissed. I set aside the con- 
viction and sentence of Jwala and order 
his release, 


E, L Order,accordingly. 
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ALLAHABAD HIGH COURT. 
OnR:MINAL RRFERENCE No 4384 or 1928. 
August 27, 1928. 
Present:—Mr. Justice Dalal. 

. CHHITARIA am Pa DA AE IOANN 


MUNICIPAL BOARD, BINDRABAN— 
OPPOSITE PARTY. 

U. P. Municipalities Act (II of 1916), s. 295-~ 
"Under the Act", significance of—Contract against 
provisioas of Act—Penalty for obstruction. 

The -vords “under the Act" in s. 295, U. P. 
Municipalities Act, signify that the Municipal Board 
must heve acted according to directions given in 
the Act. Therefore, no contract arbitrarily given 
by the Municipality in contravention of the provi- 
sions of the Act can render obstruction thereof liable 
to penal;y. 

Oriminal reference made by the District 
ia Muttra, dated the Ist of May, 
1928. 

Mr. K. N, Laghate, for the Applicants. 

Mr. 3. C. Das, for the Opposite Party. 

Dr. M. Waliullah, Assistant Government 
Advoeate for the Orown. 

JUDGMENT.—The Municipal Board 
permiftedone Gangu to construct a drain 
in Mohalla Kishoripura within the Munici- 
pal limits of Bindraban. While the drain 
was being constructed by a contractor of 
the Municipality on the application of 
Gangu, Gangaram and Musammot Koka 
preverted the contractor from working on 
the ground that theland which was being 
dug up for the construction of the drain 
belonged to them. These two persons and 
one Obhitaria were prosecuted under s. 295' 
for obstrueting a person employed in 
contrast with the Board in the performance 
of his duty. They were convicted by a 
Magis:rate and the District Magistrate has ' 
made this reference for the setting aside of 
the coaviction on the ground that the con- 
tract was not given according to the Act. 
It was argued here on behalf of the Munici- 
pality thatit is not the business of the 
Court to enquire into the antecedents of 
the contract. "D[his.argument is incorrect. 
It is definitely stated in s. 295 that the 
obstruction should beof a person employed 
under contract with the Board under this 
Act. The words “under this Act” have the 
significance that the Municipal Board must 
have ected according to directions given in 
the Act. No contract arbitrarily given by 
the Manicipality in contravention with the 
provisions of the Act can render obstruc- 
tion thereof liableto penalty. 

The next question is whether the con- 
tract was given under the Act. It was 
argued on behalf of the Municipality that 
the ccntract was given under s, 192 and 
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that the provisions of s. 193 did not apply. 
This argument also is incorrect. It is 
definitely stated in para.2 of 8. 192 that if 
a person is obstructed in constructing a 
drain over the land of another that person 
should take action under s.193 of the Act. 
Gangu was directed to construct a drainage 
under the land of Ganga Ram and it was 
his duty to take action under s. 193. No 
such action was taken. No notice was 
issued to Ganga Ram. The contract given 
by the Municipality, therefore, was contrary 
.to the terms of the Act, 

Finally it was questioned whether Ganga 
Ram was the owner of the lane through 
which the drainage was to be constructed. 
There is a report ofthe Secretary that the 
lane was not of the Municipality but the 
private lane ofsome persons who objected 
to the construction of the drain. Having 
regard to this report the presumption is 
that the lane by theside of which Ganga 
Ram's house is situated asis shown in 
the plan on the record belongs to Ganga 
Ram. 

The reference is accepted. The convic- 
tion and sentence of Ohhitaria, Ganga 
Ram and Musammat Koka are set aside, 
and it is directed that the fine, if any, re- 
covered shall be refunded. 

B. L. ` Reference accepted. 


ALLAHABAD HIGH COURT. 
Sreconp O1vir APPEaL No 989 or 1926. 
November 1, 1928. 

Present: —Mr. Justice Mukerji, 
Dr. HAR PRASAD AND oTHERS— 
PLaINTIFFS—APPELLANTS 


versus 
HORI LAL AND ANOTHER—DREFENDANTS — 
RESPONDENTSe 


Abadi—Tenant's right to transfer site—Custom— 
Evidence of instances—Burden of. proof of nature of 
transfers—Civil Procedure Code (Act V of 1908), 
s. 100—Second appeal—Finding of custom—Interfer- 
ence. 

Where the number of instances of transfer of sites 
by the tenant isso large and where the instances 
extend over such along period of time as to force 
the instances on the notice of the zemindar, it would 
be forthe zemindar to explain why he allowed time 
after time the transfers to goon without remonstrance. 
But where the instances are only few, a ryot cannot 
establish a right to alienate unless he also shows 
that the instances, though few, were good enough to 
attract the notice 2$ the zemindars and to establish 
. gonclusively* that the zemindars acquiesced, because 
the custom existed. [p. 800, col. 2. 


HAR PRASAD V, HORI LAL, 
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Mahomed Usman v. Babu (3), Faiyae Ali v. Rekhab 


Das (4) and Tajammul Husain v. Banwari Lal (5), 
referred to, 

A second eppeal would be maintainable on the 
question of custom where the question is whether 
the lower Appellate Court has acted upon illegal 
evidence or cn evidence legally insufficient to es- 
tablish an alleged custom. [p. 800, col. 1.] 


Second zppeal from a decree of the 
Subordinats: Judge, Farrukhabad, dated 
the 318t of March, 1926. 

Messrs. A. Sanyal and P, L, Banerji, 
for the Appallanta. 

Dr. K. N. Malaviya, for the Respondents. 


JUDGMENT.—The plaintiffs of the 
Court of first instance are the appellants 
before this Court. The respondent No, 2, 
Ohheda La), transferred his house together 
with the right of residence on the site, in 
favour of the respondent No.1 Hori Lal, 
by adeed dated the 9th October, 1917. Seven 
years later. on 29th August, 1924, the suit, 
out of which this appeal has arisen, was 
lodged by she appellants for recovery of 
possession of the site giving Hori Lal an 
option to remove the materials of the house. 
The plaintiffs case was that they were 
zamindars >f the site, being the zemindar 
of the Mahal Bhawani Prasad, and, as a 
mere tenant of the site, Ohheda Lalhad 
no right to transfer it to Hori Lal. 

The defence was that village Yakubganj, 
where the house is situated has been & 
town and rota mere agricultural village 
&nd there is no presumption in favour of 


‘the site of the house being the property 


of the so-called zemindar of the village. 

The defence further was that the vendor 
and his successor had been in adverse 
possession cf the site and that there was 
a usage wh:ch permitted such a transfer. 

Three issues were framed by the learned 
Munsif whc tried the suit. The first one 
related to ths question of plaintiff's ownership 
and the third one related to the plea of 
adverse possession. The second issue ran 
as follows:— “Whether by virtue of any 
custom prevalent in the village, owners of 
houses in the abadi are the owners of the 
sites of the houses and are competent to 
transfer the same ?” 

The issues Nos. 1 and 3 were not decided 
and the learned Munsif did not apply him- 
gelftothe question, viz., whether. the owners 
of the houses in the abadi were also the 
owners of the sites. He decided the remain- 
ing portior of the second issue, namely, 
whether, by custom, the owners of the 
houses in the abadi in the village of 
Yakubganj were entitled to transfer their 
right of residence in those houses, 


uM 


' in-appeal but were unsuccessful: 
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- The décision.of the learned Judge being 
in’ the affirmative, the plaintiffs went 
- In Second appeal it has been contended 
that the evidence that was- before the 
Court below was insufficient to enable 
them to draw from it, the inference that a 
custom like the one set up existed. 

In Rama Bilas v. Lal Bahadur (1) it was 
laid down by a Full Bench of this Court 
that a second appeal would be maintainable 
on the question of custom where the ques- 
tion was whether the lower Appellate Court 
has acted upon illegal evidense or on 
evidence legally insufficient to -establish 
an alleged custom. This being so, the 
scope of this appeal is very much limited 


-and I am not called upon te express any 


definite opinion’ of mine as to whether the 
evidence on which the Courts decided 
the issue would or would not have been 
accepted by me as good enough in the 
circumstances of the case. All that I have 
to see is this. -Whether the evidence was 
sufficient from which a reasonable Judge 
could draw the inference, namely, she custom 


existed. This remark is only asa matter 


of law. 

The judgments of the Courts below have 
been read-out and the learned Counsel for 
the appellants has handed over to me a 
list of the documents produced in the 
case. 

It appears that no less than 118 instan- 
ces of sales of sites with or without the 
building were cited, supported by docu- 


. ments registered and unregistered. By 


these documents houses with sites and 
in some cases dilapidated houses with sites 
and ina few cases sites without an exist- 
ing house have been transferred by oc- 
cupants of houses in the village. The 
oldest instance is as old as 183l and the 
latest as new as 1922, There was oral 
evidence as well in support of taese cases, 
Against this evidence there were two 
wajib-ul araiz, one of 1833 and the other 
of 1872, in which the zemindurs stated 
that people who were allowed to settle on 
vacant land and their heirs could live on 
the site, but after their death the house 
lapsed to the zemindar. The wajib-ul-agaiz 
are silent as to the right of the transfer 
of the occupants. Nothing is said as to 
whether the house in question existed 
before 1833. The learned Counsel for the 
appellants has quoted to me a remark from 
a judgment of the Punjab High Court, 


(D 30 A, 311; A. W. W. (1908) 112; 5 A. L.J, 456; 


4 M. L. T. 169. 
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in which it was indicated that such a 
statement in a wajib-ul-arz as has gone 
above, negatived the existence of & custom 
of transfer. Besides the two wajib-ul-araiz 
there were three judgments, in two of which 
the existence of the custom was negatived. 
Inthe £hird, there was no clear issue as to 
custom. The judgments are all of recent 
date and could be admitted into evidence 
under 3. 13 of the Evidence Act only as 
particular instances in which the custom was 
recognised or departed from. 

The -earned Oounsel for the appellant: 
has argued that in this Court the old cases 
laid down the view that where an occupant 
of a house ina village abadi set up a plea 
of a rizht of transfer, undera custom it 
was for the occupant to establish the 


circumstances under which the transfers, - 


on which he relies as instances, were 
made. He argued that this view has the 
full support of the Punjab High Oourt and 
he quosed the case of Sewa Singh v. Ghulam 
(2) where two learned Judges found them- 
selves unable to hold in favour of the 
eustom, although over 300 instances were 
cited before them. I need not express any 
opinion on the Lahore case. It is enough 
for me to say that where the number of 
instances isso large and where the instan- 
ces extend over such a long period of 
time a3 to force the instances on the notice 
of the zamindar, it would be for the 
zamincar to explain why he allowed time 
after time, year after year, the transfers 
to go on without a word of remonstrance 
from Lim. Where the instances are only 
few, I would not allow a ryot to establish 
the custom by them unless he also shows 
that tbe instances, although few, were good 
enougk to attract the noticeof the zemindars - 
and to establish conclusively that thezemin- ` 
dars acquiesced, because the custom existed. 
In my view there is nothing in what was 
said in the case of Muhammad Usman v. 
Babu (3) and Raena Bilas v, Lal Bahadur (1) 
which should militate against the view 
laid down in Faiyaz Ali v. Rekhab Das (4) 
and Tajammul Husain v. Banari Lal (5). 
In the later cases, the instances were 
numerous, (the two earlier cases do not: 
show. ìow many instances were brought 


to the notice of the Court) and it was said. - 


that in the circumstances it was for the 
zemincars to explain how the transfers 


. (2) 82 Ind. Cas, 522; A. I. R. 1923 Lah, 467, 

` (3) 9 Ind. Oas. 314;8 A. L. J. 6., ©, ] 
_ (4) 6LInd, Cas. 24; 19 A. L. J. 104. 6 = 
* (5) 88 Ind: Cas 752; 23 A. L. J. 939; L,R,6GA, 179 
Rev.; A I. R: 1936 All, 47; 48 ATT ^^ * . 
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came to be brought about if no custom 
existed, , - 

. Coming back to the case before me, as I 
have said, the instances cover a period of 
90 years and are no less than 118 if we 
take the number of sales alone. The cases 
of mortgage are 29, over and above the 
cases of sale. As regards the decrees, it 
appears that the present appellants came 
into the village in recent years and being 
literate people were able to protect what 
they thought was their own interest against 
the poorer inhabitants of the village. 
Unfortunately a civil litigation is, mostly, 
& question of money, The two recent in- 
stances in which the custom was negatived, 
as the result of litigation, will not be 
sufficient, in my opinion, to outweigh the 
overwhelming evidence adduced on behalf 
of the respondents. 

The result is thatI find that there was 
sufficient evidence on which .the Courts 
‘below could have found the existence of a 
custom and the appeal fails. It is hereby 
dismissed with costs. 

1 A à Appeal dismissed. 


— 


ALLAHABAD HIGH COURT. 
OxiuINAL Revision No. 212 or 1929. 
April 32, 1929. 

Present :—Mr. Justice Boys. 
DALLE SINGH--ACCUSED —APPLICANT 


versus 
EMPEROR—Oppoairz-Parry, 

` Criminal Procedure Code (Act V of 1898), s. 110— 
Security proceedings — Evidence —Suspicion— Bad 
"eharacter. 

In proceedings for taking security “suspicion” is 
. worthless and inadmissible unless supported by good 
.reasons and then it is the reasons and the facts on 
which the suspicion is based, and 
to_which only weight can be given 
' Evidence of bad character is admissible to prove 
the general repute of the afcused, but its weight 
must vary according to the particular circumstances. 


Oriminal revision from an order of the 
Sessions'Judge, Shahjahanpur, dated the 
20th of January, 1929. 

Mr. Saila Nath Mukerji, for the Applicant. 

“Dr. M. Waliullah (the Assistant Govern- 
ment Advocate), for the Crown, 

JUDG MENT.—I do not think the order 
calling for security from Dalle Singh for 
a period of one year can be maintained, 
and that, fop more than onereason. The 
Police* put up against this man by way 

-of evidence four dacoity cases in which 


pl 
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he hac been acquitted. As regards only 
one of these can the Judge state even, and 
states rightly, that it leaves "some residuum 
of susp.eion against him". There are two 
other cases in which he is said to have 
been suspected —both rejected by the Judge. 
“Suspicion” is worthless and inadmissible 
unless 3upported by good reasons and then 
it is tha reasons and the facts on which 
ihe suspicion is based, and not the suspi- 
cion, to which only weight can be given. 
Bo far as there is any evidence justifying 
ths order the Judge finds it in the evidence 
of nine prosecution witnesses, of whom he 
elimine:es one, who giye evidence of the 
accused s general bad character. Such evi: 
dence is, of course, admissible to prove the 
general repute.of the accused, but its weight 
must vary according to particular circum- 
stances: In the present case the accus- 
ed waz admittedly in the havalat from 
December, 1924, to the 22nd of March, 1926, 
when ka was acquitted. Some s.107 pro- 
ceeding was started against him, but if 
March, 1920, he left India and, did not 
return till January, 1928. Some dacoities 
are said to have been committed in April, 
1928, asd Dalle Singh was arrested on the 
21st of April, 1928, but has been acquit- 
tad of eny participationiin those dacoities, 
He remained in Jail under these charges 
and in connection with the gang case till the 
9th of December, 1928. He was arrested at 
: the doar of the Jail and these proceedings 
were fo--hwith started against him, The facts 
. that I have given make it manifest that for 
the last year pastat any rate Dalle Singh 
‘cannot have committed any thefts, rob- 
beries ste., such as are said to form the’ 
basis 02 the present proceedings. It would 
‘appear that-the only period during which 
‘he could have committed any crimes which 

-is really material to the present case ia 


not the suspicion the firs; four months of -last year. It 


would ssem manifest that Dalle Singh is 
“a persoz who, to say the least of it, is 
very urcortunate to have been suspected 
.80 often. but I have to consider whether 
. there is evidence to support the charge now 
made against him. There is nothing prov- 
-ed by tre lower Courts against; him at any 
“time at all. But he has been under arrest 
for two long periods .and his name as- 
sociated with these dacoities. It is manifest 
that uncer these circumstances any num- 
. bers of witnesses would be prepared to 
“come fcrward and say that he did not 
bear.& 200d character. I think in the 
‘circumstances of. this case something more 
definite than. that “is required, But thig 


a 
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is not the only consideration. He has been 
called on to furnish security for a year. 
Any act of any sort or description whatever 
which he can have committed which would 
justify his being so called on must of 
necessity have been committed before the 
9]st of April, 1928, when he was arrested. 
Had these proceedings been started then 
and carried through successfully the period 
of one year's security would now have 


` elapsed. For both the above reasons I do 


not think that this order should be maintain- 
ed, and Isetit aside and direct that the 
security called for be discharged and can- 
celled and .unless he is wanted in any 
other matter he will forthwith be set at 
liberty. 
A. Petition allowed. 


- 
— 


°” ALLAHABAD HIGH COURT. 
Secon» Civin APPEAL No. 1391 oF 1927. 
; April 30, 1929. 
:Present:—Mr, Justice Niamatullah and 
Mr. Justice Bennet. 
JOHARI MAL AND ANOTHER—PLAINTIFFS 
K — APPELLANTS 
: versus 
^ BALMAKUND AND oTHERS—DEFENDANTS 
i — RESPONDENTS. 
~ "Agra Tenancy Act (II of 1901), ss. 146, 167—Mis- 
-appropriation of distrained crops—Suit for value - of 
crops—Jurisdiction of Civil Courts—Practice—Surt 
mot within jurisdiction—Duty of Court io return 
-plaint—Dismissal, legality of. 
. Asuit forthe recovery ofthe value of erops mis- 
appropriated bya landlord sfter distraint does not 
fall within the purview of s. 146 of the Agra Tenancy 
mo Bi and is cognizable by a Civil Court. [p. 803, 
- eol. 1. 
The Agra Tenancy Act permits distraint under the 
supervision of the Court and irregularities in 
following the procedure laid down by the Act in 


that behalf and the injury resulting from such ® 


irregularities are matters to be dealt wish "by the 
Revenue Court; but the broader questions arising in 
actions based on tort are not excluded from the 
jurisdiction of the Civil Oourts. [p. 804, col. 1.] 
Where a Court finds that it-has no jurisdiction 
to’ entertain a suit, itis bound to return the plaint 
for presentation to the proper Court. It cannot 
-dismiss the suit on the ground that the suit would 
be barred by time ifinstituted in the proper Court, 
(p. 802, col. 2,] - . 


Second appeal from a decree of the 
Subordinate Judge, Bulandshahr, dated 
the 21st of April, 1927, confirming that of 
the Munsif, Khurja, dated the 25th of 
October, 1926. 

Dr. M. L. 


Agarwala, for the Appel- 
e e 
Dr, N.C. Vaish, for the Respondents. 


JOHARI MAL V. BÁLMAKUND. 
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JUDGMENT,.—This appeal arises out 
of a suit brcught by the plaintiffs-appellants . 
in the Court of the Munsif of Khurja for 
recovery cf Rs. 1,600, being the value. 
of the crops which the defendants first party 
(defendants Nos. 1 and 2) are alleged to have 
misappropriated. : Defendants No. 1 is the 
landlord of the holding of which one 
Lahori is tae occupancy tenant, Plaintiff 
No.1 (Johari Mal) is the sub-tenant holding 
it from the latter. PlaintiffNo. 2 and defend- 
ants second party (defendants Nos. 3 and 4) 
cultivated the land in 1332 Fasli under a 
batai arracgement with the plaintiff No. 1. 
Rent having fallen in arrears in 1332 Fasit, 
the defendant No. 1 distrained the rabi 
crops on the 19th of March, 1925, and ap- 
pointed his servant, defendant No. 2, as the 
shehna. The plaintiffs’ case is that on the 
7th of April, 1925, the crops were taken 
away by ihe defendants first party, who 
misappropriated the same and that some- 
time afterwards the defendant No. 1 ob- 
tained a decree for arrears of, rent which 
the plaint:ff No.1 had to satisfy to avoid 
a threatered arrest in execution of that 
decree. It is also mentioned in the plaint 
that plaimtiff No, 1 filed a complaint in 
the Orimiaal Court, presumably, charging 
the defencants first party with the offence 
of criminel misappropriation; but it was 
unsuccessful. The defence so far as it is 
material to notice was that the plaintiff. No. 
2 and the defendants second party in col- 
lusion with plaintiff No. 1, dishenestly 
carried away the crops in spite of distraint, 
that the suit is cognizable only by the 
Bevenue Court and thatit is barred by 
limitatior. 

The suit has been thrown out by both 
the lower Courts on the ground that it is 
within the exclusive jurisdiction of the 
Revenue Court, The plaintiffs appeal to 
this Court. : 

Itshotld be noticed that the lower 
Courts cismissed* the suit instéad of re- 
turning the plaint for presentation to the 
Revenue Court, as should have been done. 
The reason assigned by the lower «Appellate 
Court for this course is that the suit, if 
instituted ina Revenue Court, would be 
time-barred. Ifthe Civil Court has no 
jurisdiction to entertain the suit, it has 
none to decide the question of limitation, 
nor is it open to the Oivil Court’ to decide 


the queszion of limitation for the Revenue 
Court im anticipation. The plaint should 
have been returned for preséntatiog to the 
proper Court, leaving it to the plaintiffa 


Court or 
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not, as they may. be advised, -The order 
of the lower Gourt must be modified to that 
extent in my view of the case. - 

On the main question arising between 


the parties, viz, whether the Civil Court: 


has jurisdiction to entertain a suit of this 
character, it cannot be disputed that a Civil 
Oourt has such jurisdiction, unless it is 
excluded by some rule of law. The lower 


Courts have held that the present suit is 
one of those which are declared by s. 167 


read with Sch, IV (6) and s. 146 of 
the Tenancy Act IL of 1901 to be exclusive- 
ly cognizable by the Revenue Oourt. If it 
is a suit of the description given in s. 146, 
there can be no doubt that the Courts 
below were right. -Bearing in mind the 
‘allegations contained in the plaint which 
attributes to the defendants ‘first party a 
criminal misappropriation of the crops— 
I interpret it in that sense—it will be 
found-thatthe suit is not within the pur- 
yee of s..146. That section runs as fol- 
ows :— ; 


“If any person under colour of this Act 


distrains or sells,or causes to be sold, any 
property otherwise than. according to the 
provisions of this Act, ' | 

“or if any distrained property is lost, 
damaged or destroyed ‘by reason of the 
distrainer -not having taken proper pre: 
cautions for the keeping and preservation 
thereof, - M 

"orifthe distraint is not immediately 
withdrawn whenitis required to be with- 
drawn by any provisions of this Aot, 

"the owner of the property may institute 
asuit against the distrainer for compensa- 
tion for any injury which he has thereby 
sustained, . 

“If the distrainer is an agent or servant, 
his principal may be joined as a defendant 
in the suit", 

-The sale referred to in the section is 
` what must follow every distraint and should 
be made in the manner laid down by the 
Act (see s. 128 et se qua). If the distrainer 
sells itin any other manner, he can be sued 
before the Revenue Court for damages aris- 
ing out of such an irregular sale. The 
present suit does not complain of any sale, 
and isobviously not covered by the first 
paragraph of the section. The plaintiffs 
do not likewise complain that the crops 
were "lost, damaged or destroyed by reason 
of distrainer net having taken. proper pre- 
caution”, The second paragraph which clear- 
ly contemplates a case of negligence on 
the part of the  distrainer, and the 
damages arising therefrom catnot be so 
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' eonstruez as to include the case of deliber- 


ate misazpropriation as is alleged in the 
present z888. 
therefore,” does not apply. The lower 
Appellate Court considers the third para- 
graph to be applicable, because subsequent- 
ly adecres for rent was obtained and satisfi- 
ed by tke plaintiffs. It argues that “there 
is a provision that if a distraint is not 
immediately withdrawn when it ought to 
be legally withdrawn then a suit for com- 
pensatio3 for any injury sustained by the 
owner c2 the property against the dis- 
trainer is covered by this section. When 
a distraint is legally withdrawn the dis- 
iraineris bound to place the distrained 
property in the custody of its owner and if 
he fails to do that, 4. ¢., if he fails to re- 
Store the property, the owner of the pro- 
perty can sue under this section", I cannot 
accept th-s reasoning, which is based on a 
distorted view of the plain language em- 
ployed ix the section. It provides for a 
case where the property is under distraint, 


-and continues to be so when it ought to 


be withdrawn. In the'case before us, the 
- plaintiifs allege—and we must accept their 
allegatior in determining the question of 
jurisdiction—that the crops were misappro- 
priated shortly after distraint, that some- 
time afterwards a decree for arrears of rent 
was obtained and execution of that decree 
was applisd for by arrest of the plaintiffs 
(see para. 9 of the plaint). If their case is 
true, the-3 was no property left and no 
subsisting distraint which could be with- 
drawn at the time the decree was satisfied. 
It should be remembered that the crops 
under disiraint are to be stored by the 
cultivator or, if he neglects, by the dis- 
trainer “in some convenient place in the 
neighbou-hood' (see s. 124), so that, when 
the distint is withdrawn, the crops can 
e be physically available to the cultivator. 
It is also -elevant to refer to s. 128, which 
requires zhe distrainer to take steps for 
sale through the sale officer within five 
-days after distraint. It is clear to my 
mind thet the plaintifis’ suit is not for 
compensation for injury sustained by them 
in conseqaence of the distraint not having 
“been withdrawn when the law required it 
to be witkdrawn. It isnot permissible for 
a Court to disown jurisdiction by assign- 
ing to th2 suit a character which was not 
intended by the plaintifis to have and 
“which cacnot be. assigned to it without 
resorting to a farfetched theory not- based 
on the allegations contained in the plaint 
and on & proper consideration of the entirg 


e — 


That part of the section, l 
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frame of the suit. There is no other pro- 
' vision in g, 146 which gives jurisdiction 
to the Revenue Court in respect ef a suit 
of this charactér. We must give effect 
to the law according to the plain meaning 
of the language employed, and should not 
Consider whether it would be more ex- 
Pedient to havea suit of this kind tried 
by a Revenue Court. It'is not difficult 
to discern the line of demarcation between. 
the ‘jurisdictions of Civil and Revenue 
Courts in this respect. The Tenancy Act 
permits distraint under the supervision of 
the Revenue Court. Any irregularity in 
following the procedure laid down by the 
Act in that behalf and the injury resulting. 
. from such irregularity may well be left to 
be dealt with by the Revenue Court; but 
the broader questions arising in actions 
based on tort are not excluded from the 
jurisdiction of the Civil Court, which is 
more competent to deal with them. 
. For the réasons stated above, wa are of 
" opinion that the suit of the plaintiffs as 
framed was rightly instituted in the Civil 
Court. We set aside the orders of the 
‘Courts below and direct the Court of first 
instance to entertain the suit instituted 
‘by the plaintiffs and proceed to try it ac- 
cording to law, 
“Ae Appeal allowed. 


i 
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. ALLAHABAD HIGH COURT, 
: CRIMINAL Ravision No. 437 or 1928, 


e > August 17, 1928, 


... Present :—Mr. Justice Dalel. 
MANNI LAL AWASTHI-—AcovsED 
—APPLIOANT 
versus 
EMPEROR— Opposite Panty, 


“Criminal Procedure Code (Act V of 1898), s. uo-* 


Harbowring dacoits—Security—Prosecution for sub- 
stantive offence not likely to succeed ——Proceedings for 
security, propriety of—Stolen properity", meaning of. 

À man cannot be called upon under s. 110, 
Criminal Procedure Code, to give security for 
harbouring dacoits. Such a person should be dealt 

, with under the substantive provision cfthe Penal 
Oode, i.e., 8. 216-A. [p. 805, col. 2.] 

Where only the words "stolen property" are used 
they donot mean property transferred by the cóm- 
mission of dacoity. [p. 805, col. 1.) 

The prosecuting agency should not adopt the 
course of taking action under Chap. VIII, Criminal 
Procedure Code, where it is feared that,the bolder 

.action of prosecuting for a substantive offence is 
likely to fail. [p. 809, col. 2.] aes 

Criminal revision from an order of the 


Sessions Judge, Oawynpore, dafed she 3rd of 
* April, 1928. 
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.Mr. Swilanath Mukerji, for the Ap- 
plicant. , 
The Assistant Government Advocate, 
for the Ozown. ; 
JUDGMENT.—There ‘have been many 
hearings in this case and I have spent 
many anxious hours to discover whether 
the judgmentof the Joint Magistrate so 
severely shaken by the learned, Judge 
arrived in this Court moribund or 
entirely dead. The reading of the evi- 
dence has not left a pleasant impression, 
so I tried as best I may to hear heart-beats 


in the body produced in this Court, 
but I am afraid that none could be 
heard. 


One Manni Lal Awasthi who and whose 
Counsel boasted that he had many re- 


‘spectable friends in Cawnpore, has. been 


bound over by the Joint Magistrate of 
Oawnpors under s. 110. Along table of 
reasons for the order was given why the 
applicant was required: to show cause. 


. The learned Judge, however, has refined 


the matfer so much that very little re- 
mains o support the reasons for the 
notice. "The Judge has abandoned all 
points ard on page 18 (reference to paging 


‘shall ‘be made to the copy of the judg- 


ment onthe record) the Judge has pro- 
nounced EN . ; 

“In short, I think that ultimately the 
case against Manni Lal must rest solely 
on the fact’ of harbouring dacoits". It 
is dificult to understand the Judge's idea 
as to th» reason why Manni Lal harboured 
daeoits, because the Judge was of opinion 
ihathe was not proved to bea Receiver 
of stolen property. It may be wondered 
whether Manni Lal has a desire for 
society of men of different classes in 
life and just ashis pride is that he has 
highly -espectable friends in Cawnpore, 
he may be suffering froma penchant for 
the sosiety of  dacoits. Ordinarily one 
would have théught thatthe harbouring 
of dacoits implied the receipt of stolen 
property. Unfortunately, the Judge has 
rested Lis order ona ground of doubtful 
legal authority. Under s. 110, the har- 
bouring of dacoits is not given as one 
of the reasons for calling upon & man to 
givesecurity for good behaviour. What 
is statsd incl. (c) of s. llO is that the 
accusec is alleged habitually to protect 
or harkour thieves. The learned Judge 
has ccnsidered the law on the subject 
and has come to the conclusion that none of 
the rul-ngs quoted by him applies. If so, the 
matter rests with this Bench te decide in 
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accordance with the wording of the Act. 
The Judge's opinion was that thief would 
include a dacoit, because a dacoit is after 
all, a thief who commits theft with 
violence. At the same time, with his 
predominant sense of refinement, the 
Judge exempted from this class, a robber 
who commits robbery through extortion. 
So, according to him the word "thief" 
would include a dacoit or a robber of 
one hue, while it would‘ not includea 
dacoit or a robber of another hue. These 
distinctions without a difference have to 
be indulgedin when more is sought to 
be read into a Statute than exists on the 
face of it. His argument as to stolen pro- 
perty being applicable to property whose 
possession is obtained by dacoity is 
difficult to understand, Stolen property 
is specifically defined in s. 410 as pro- 
perty, possession whereof has been trans- 
ferred by crimes other than dacoity and 
the possession of such property is punish- 
able under s. 411, Indian Penal Oode. 
When property, possession whereof has 
been transferred by. the commission of 
dacoity, is contemplated there is a distinct 
` 8,412. There, only the words “stolen pro- 
perty" as defined in .s.410° are not used, 
but further explanation is given that the 
possession must be of such property as 
the possessor thereof knew or had reason 
to believeto have been transferred by 
the commission of dacoity. This differen- 
tiation between ss. 411 and 412 works in a 
way justthe opposite to the argument 
advanced by the Judge. It indicates that 
when only the words “stolen pro- 
perty" are used, they do not mean pro- 
perty transferred by the commission of .a 
dacoity. . 

It is always interesting to discover how 
legislation as to particular sections of a 
certain Code came into effectin orderto 
understand the meaning thereof. Dacoity is 
a very serious crime and,e therefore, the at- 
tempt to commit it, even thepreparation to 
commit itand being a member ofa gang 
of dacoits are all separately made punish- 
able under different | sections of the 
Indian Penal Oode. At the time of the 
framing of the Qode it was overlooked 
that dacoits might be helped by men 
honest to the outside world, so well ex- 
pressed in the vernacular as “safed posh”. 
who though not joining the dacoits or 
belonging to their gang in the sense of 
actively participating inthe crime, gave 
shelter fb them at the time when they 
needed it to escape pursuit. For that 
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reason in 1894a penalty was provided for 
harbouring robbers or dacoits. This was 
done by the enactment of s. 216-A of the 
Indian Penal Code by s. 8 of Act III 
of 1894. When the Criminal Procedure 
Code was enacted in 1898, the previous 
Oode was of Act X of 1882. In the 
correspondings. 110 of this Actno. pro- 
vision was made for calling upon a. man 
“who made a habit of harbouring to enter 
into security. At thatitime, in 1898, penal- 
ty’ for the harbouring of robbers and 
'dacoits was provided for a few years 
-previously and there remained provision 
to be .made-to make it dangerous to har- 
bour thisves. There was a substantive 
offence in 1898 of harbouring only robbers 
or.dacoits, because possibly it was not 
. thought right to ‘make it an‘ offence to 
harbour a thief, a theft has not such 
notoriety as robbery or dacoity which on 
its occurrence would bé widely known and 
, every honest man will: be warned against, 
giving shelter to persons taking part there- 
in. The same notoriety would not attach 
to a theft as to a dasoity and, tüerefore, it 
was presumably considered unfair to make 
the harbouring of a thief an offence. At 
the sama time, if a man madea habit of 
harbourirg thieves, it would be possible to 
presume :hathe did so with full know- 
ledge of zhe habits of life of his friends 
and visitors. So provision was made in 
8.110 wLen it was amended by Act V 
of 1898 to bring within its scope a man 
who mads ahabitof harbouring thieves. 
A eonsidzration of these different Stages 
of legisletion leaves no doubt in my mind 
thatthe Legislature did not desire that the 
provisions of s.110 should be applied to 
a harbouring of dacoits, the intention 
being thatsuch a man should be dealt 
with under the substantive provision 
eof the Indian Penal Code, i. e.,s. 216-A. 
. I recognizethe great pains taken not 
only by the Sessions Judge but by the 
Joint Magistrate if the conduct of these 
proceedings andit is not without regret 
that Ihave come to the conclusion that I 
have arrivad at; but possibly shese pro- 
ceedings will be a warning to the prosecut- 
ing agency notto adopt the course of 
taking action under Ohap. VIII. through 
the fear that the bolder action of pro- 
secuting fcra substantive offence may be 
likely to fall. i 
Tallowthe application. The bonds and 
securities taken from Manni Lal shall be 
discharged, « 


B, L. * Revision allowed,- 
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ALLAHABAD HIGH COURT. 
Szconp OIvIL APPBAL No. 87 or 1929. 
ees February 25, 1929. 
- Present:—Mr. Justice Ashworth. 
MUNICIPAL BOARD, PILIBHIT 
—DEFENDANT—AÀPPELLANT 


: AN AL versus 
"Molvi. KHALIL-UL-RAHMAN—PLAINTIFF 


~ palities 


: : — RESPONDENT. M 
` Easements Act (V of 1882), ss. 15, 20—U. P. Munici- 


‘easement against Municipality —T wenty years’ user, 


- sufficiency of —Roads, ownership of—Power of Munici- 


.Jant for an injunction, 


“pality to use sites of roads for other purposes. 
" "The provision in s. 15 of the Easements Act 
‘requiring 60 years’ user to establish an easement 
against Government refers to the date when the 
easement is claimed and ifat the time of suit the 
roperty vests not in the Government but in a 
Municipality, an easement could be established by 
20 years’ user, even though at some period anteced- 
‘ent to the bringing of the suit the property belonged 
to the Government, A 
^ A Municipality in which the ownership of a road 
“vests under the provisions of s. 116 of the U. P, 
Municipal Act is not, merely by right of ownership, 
"entitled to use the land for purposes other than 
‘that of a road in violation of rights of easement ac- 
quired by others over the road. NE 
Second appeal from a decree of the District 
Judge, Pilibhit, dated the 18th of Septern- 
ber, 1928. ^ 
Mr. Sailanath Mukerji, 


lant. 

|. JUDGMENT.—This second appeal 
arises out of asuit brought by the plaint- 

-iff-respondent against the defendant-appel- 

restraining the 
defendant from allowing .the margin of 
a public road to be used by traders for the 
vend of merchandise. The plaintiff owns a 

_shop and also an open space in front of 
that shop. This.open space borders a public 
road. . The defendant is the Municipal 
Board of Pilibhit. By a bye-law passed on 
the 27th June, 1917, the Municipal 
Board signified its intention to let: out the 
spaces at the sides of roads to hawkers, and 
it has allowed hawkers to stand or sit and 
sell their goods on the side of the road in 
question. This prevents the public having 
free access to the shop booths allowed by 
‘the’ plaintiff on his vacant strip of land, and 
hence this suit. 

. The trial Court found that the plaintiff 
had failed. to prove that the publie Rad 
enjoyed for 20 years free access from the 
road to this piece ofland. It also found 
that thesuit was barred by limitation as not 
brought within two years when the Munici- 
pal Board began to let out the side of the 
road to hawkers. . : ; 

.Yn first appeal tke Subordinate Judge 


for the Appel- 


. found that the plaintiff's witnesses did prove 
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Act (II of 1916), ss. 116, 2238—Acquisition of ' 


.pellant. to plead 
antecedefit to the bringing.of the suit the 
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useof the land by the plaintiff for stalls for - 


over 20 years. It also found that there was no 
evidence to show that the side of the road 
had been used by licensees or lessees of the 
Board at a date more than two years before 
the filing ofthe suit. — : : 
The memorandum of appeal by the 


‘Municipal ` Board contains two clauses. | - 
-The first plea 


is that as the land at the 

ide of the road belongs tothe Board, it 
can use itin any way it likes, and the 
second plea is that the plaintiff has no right 
to interfere with the use of the defendant's 
land. When, .however, the case came to be 
argued, the point taken up was that the 


` findings of the lower Appellate Court both 


as to th» establishment of a right of case- 
ment ani as to the limitation were wrong. 


By no stretch of construction ean these - 


pleas be found to be included in the two 
pleas taxen in the memorandum of appeal. 
Those two pleas entirely ignore the find- 
ings of the lower Appellate Court as to an 
easement or as to limitation. They assert 
the right of the owner of. land. to deal 
with hie land as he wishes, which right was 
never denied by the lower Appellate Court. 
The pleasin the memorandum of appeal 


appear to mean that no owner's right can: 


be destroyed by any easement, which I do 
not understand to be maintained by the 
appellamt's Counsel. i 

At tha same time as I hold that the pleas 
now argued are equally untenable, it appears 
more: satisfactory to dismiss this appeal 
on.all the merits rather than on the remark 
that the pleas taken in the memorandum of 
appeal are not sustainable. . 

As rezards the question of easement, it 
isargued that where land belongs to Govern- 
ment, an easement ‘can only be 
established by 60 years’ enjoyment of the 
right claimed, see the last paragraph of 
8.15 of the Easements Act V of lss2. But 


this land was not Government land, It . 


was lard belonging to the Municipal Board. 
Section 116 (g) of the Municipalities Act 


. (U. P. Act IL of 1916) vests in the Board all 


public streets and the expression “street” 
is defired ins. 223 to include the land on 
either side of & road up to the defined 
boundsry of any abutting property. Soat 


the date of suit the land belonged to the, 


‘Board. The provision ins. 15 requiring 
60 years’ use to establish an easement refers 
to the date when the easement is claimed. 
It would not, therefore, be open to the ap- 
that at some period 


road belonged to Government. ‘Even: if 
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this might be argued, it has not been 
argued, and there is no evidence to show 
the date when under any Municipal Aet 
for the time being in force streets vested 
in the Board, or when this particular street 
came into existence. What is argued by 
Counsel for the appellant is that it was 
only on the 27th of June, 1917, that a bye- 
law was made by the Board, and approved 
by Government, declaring the Board's 
intention to let out the sites in the streets. 
He urges that it was only from this date 
thatthe side of the road became the property 
of the Board, Even if this were so, it does 
not appear to me that the last paragraph in 
s, 15 of the Easements Act would assist the 
appellant, but the view that the bye-law 
vested thisroad in the Municipal Board 
. is not correct. The road was vested in the 
Board by s.116 of the Municipalities Act 
of 1916 or by any previous Municipal Act, 
containing a provision similar to s. 116 of 
‘the present Act. From the datejthat the road 
became vested in -the Board, the Board was 
owner, but its power of dealing with the 
road wasrestricted. It could not merely 
by right of ownership be entitled to use 
the land for purposes other than that ofa 
road. It was by the bye-law that its power 
of user became extended or rather by 
the fact of Government sanctioning 
the bye-law. 

Consequently the road was properly vest- 
ed in the Board, and under s. 15 an ease- 
ment could be established by twenty years’ 
user. 

As to limitation, the plea now argued is 
-that at the date when the suit was 
brought the plaintiff had been obstructed in 
hisenjoymentof the right of access from 
the road for a period extending over one 
year It was, therefore, argued that under 
Explanation II the plaintiff could not prove 
20 years’ enjoyment without interruption 
This pleaignores the fact that there is no 
evidence or even allegation that the plaintiff* 
acquiesced in the Board's action in letting 
out the side of the road. Explanation 
II of s. 15 will not, therefore, apply. 

It appears to me possible to have raised 
the contention, and indeed, when the 
memorandum: of appeal was drafted, this 
may have been what it was intended to 
mean, that the power acquired by the 
Board by reason of the sanction by Govern- 
ment of the bye-law for letting out this 
street for the use of hawkers was a power 
that would override any private right of pro- 
perty or of easement. It will be observed 
that in the bye-laws a reservation is made 
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in favour of certain private owners prob- 
ably because those private owners had 
long exercised a certain right. If this 
contention had been raised it would have 
baen argued, - But as it was not specifically 
raised in the memorandum of appeal and 
has net been argued at all, I do not think 
it proper now to consider it. 
For the above reasons, 
dismissed. 
A. 


this appeal is 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND IVIL APPBAL No, 86 or 1927. 
December 18, 1928. 

Present :—Mr. Justice Boys. 
Husammat MUMTAZ BEGAM— 
PLAINTIFF—Á PPBLLANT 
, versus 
Musammat LAOHHMI AND OTBERS 
—DEFaNDANTS— RESPONDENTS. 

Tranzfer of Property Act (1V of 1882), s. 58— 

Sale ar cenditional mortgage—T ests—' Conditional 
mortgage, definition of —Relation of debtor and credi- 
tor, whether essential— Ostensible', meaning of. 
. Section 58 (c) ofthe Transfer of Property Act does 
not mean that any transaction, where thereis an 
apparert sale (whether real or only ostensible) on 
certain conditions is necessarily a mortgage by con- 
ditional sale, but means only that, of those trans- 
actions which are mortgages, those which take the 
form o“an ostensible sale on certain conditions are 
to be celled mortgages by conditional sale. [p. 809, 
col. 2. 

In dier to determine whether a transaction is a 
mortgage by way of conditional sale within s. 58 (c) 
of the Transfer of Property Act, it is, therefore, 
necessary first to ascertain whether the transaction 
isa mocwgage atall within the definition contained 
in s. 58 “a) of the Act. [ibid.] . f 

The word “ostensible” may mean either (a) merely 
that the object bears a certain form or appearance 
without suggesting that itis oris not that of which 
it has the superficial appearance or (b) that the 
object bears a certain appearance but is not really 
that of which it bears the appearance and it is in 
ths latter sense that the word is used in s. 58 (e) of 
the Trarsfer of Property Act. [p. 811, col. 1.] 

Jagannath v. Gauri Shankar (1) and Lalta Prashad 

v. Jagdisi Narain (2), commented upon. 

Wherea transaction purporting to be & sale con- 
tained « clause empowering ‘the transferor to re- 
purchase the property at any time within three 
years from the date of sale but the price was a fair 

* one for 2 sale, there was no provision for payment 
of interest and there was nothing to show that the 
relation cf debtor and creditor continued to exist : 

Held, that the lower Courts were justified in com- 
ing to the conclusion that the transaction was not 

a mortgage by way of conditional sale, but an out and 

out sale. [p.312, col 2.] . ; 

in determining whether a transaction is an out 
and out saje or only a mortgage by conditional sale 
the mera fact that pripr to the date of the trans- - 


08 
"Ketion the relation of debtor and creditor existed be- 
tween the parties affords no indication either way. 
-Neither is the fact that the transaction for sale and 
.re-purchase is all contained in one document éonclu- 
sive. [ibid] . 
Mathura Kurmi v. Jagdeo Singh (3) and Jhanda 
ingh v. Wahid-ud-din (4), relied on 
Second appeal from a decree of the 
Additional Subordinate Judge, Muttra, 
dated-the 11th of September, 1926. 
Mr, N. P, Asthana, for the Appellant. 
. Messrs. G. N. Kunzru and S. C, Das, for 
the Respendents. 


JUDGMEN'T.—This is a plaintiff's 
appeal arising out of a suit for rademp- 
tion of what is alleged by the plaintiff to 
be a mortgage by conditional sale dated 
the 14th of February, 1910, that is long 
after the Transfer of Property. Act came 
into force, wW 

The defendant’s contention is that the 
transaction was.an out and out sale.. 

Both Courts have agreed with the de- 
fendant and have dismissed the suii. 

° The transaction is all evidenced by only 
one document. I have not had the docu- 
. “ment itself placéd before me. Nor has 
the Court been supplied with .& trans- 
‘lation or transliteration of the document 
- as required by- the rules of the Court. 

From the judgment of the trial Court it 
_ is manifest that in addition to the sale 
. there was also a clause empowering the 

transferor to, re-purchase the house that 

had been sold at any time within three 
years from the date of the sale, The 


-trial Court has beld .that there. was no- ` 


thing to show that the relation of debtor 
and creditor continued to exist; that the 
"documents of title were all handed ovér 
to thé ptirchaser; that immediate posses- 
-Bion of the house was given; that there 
was nothing about interest; that.the price 
was a very fair one; and that the period 
for the pürchase was a fair indication that 
ihe document was intended to be | 
and not as mortgage-deed. The lower 
- Appellate Court referred to the fact that 
the present suit had been brought 15 years 
-after the execution of the deed, i e., about 
12 years after the date tixed for the Te- 
purchase; that all the incidents of an 
absolute sale had come into effect in- 
cluding immediate possession and the 
passing of the title; that the price was 
found more than a fair price; and that 
there was nothing to show that there was 
a relation of debtor and creditor continu- 
ing to exist between the parties. Both 
_Gourts held without hesitation that the 
‘cument constituted ar out and out sale 
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with a covenant -that the vendee would . - 


re-sell the property if he was asked:to do 
so within three years. The only material 
section of the Transfer of Property Act 
is s. 58, ; ; 

The cass stated by Counsel for the ap- 
pellant, if 1 have putit together correctly 
from his argument and the cases referred 
to by him, is as follows :— s 

"The orly portion of s. 58 requiring 
considerat.on is cl. (e). It is not necessary 
before’ &pplying cl. (c) first to deter- 
mine whether there is a mortgage at all. 
The words ‘the mortgagor,’ ‘mortgaged 
property’ and ‘mortgage money’ must be 
read as ‘the transferor’, ‘the property’ 
and ‘the price or consideration’, res- 
pectively. Where there is a transfer 
which is on the face of it a sale coupled 
with one or other of the conditions set 
out incl. (c) that transfer is a mortgage 
by eondit.onal sale, and the question of 
intention B immaterial.” 

The whole argument then, of the appel- 
lant involves reading s. 58, cl. (c) as if it 
read “(c) where the transferor purports to 
sell .the p-operty on condition that on 
default o? payment of the price on a 
certain date the sale shall become absolute 
or on condition that on such payment 
being mace the sale shall become void or 
on condition that on such payment being 
made the buyer shall transfer the pro- 
perty to the seller, the transaction is a 
mortgage by conditional sale and the 
mortgagee a mortgagee by conditional 
Bale." 

How far this argument was prompted 
by anxiety lest the findings of the lower 
Courts might be held to be findings of 
fact on tke question of intention and so 
to debar the appellant from any right of 
second ap deal Iam unable to say, but it 
“has to be examined. 

Oounsel was able to find some support 
in the language used in certain reported 
cases, but Iam of opinion that the con- 
tention is unsound, To these authorities 
I shall re-urn; at the moment 4 desire 
only to make clear the issue on which the 
decision turns, 

Firstly, the argument gives no effect- 
to the words "the mortgagor” “mortgaged 
property" and “mortgage money” and 
assumes taat in place of those phrases 
the words “transferor” “the property” and 
"the price’ may be read. There is no 
justificatim for this. Words” mus- be 
given the:re appropriate meaning, and ` 
most empaatically so, words -of such 
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tremendous import as “the mortgagor,” 
etc. It involves re-writing the whole 
clause. : i 
Secondly, it fails to appreciate that the 
word ‘ostensibly’ has two meanings only 
ene of’ which can possibly be attributed 
io it as used in s. 58 (c) and the in- 
evitable consequence of attributing to 
it its correct meaning. To this I shall 
return. . ; 
Thirdly, it omits. to notice the signi- 
fieance of the change from the’ use of the 
word “is” in the first paragraph of s. 58 
(a) which defines a mortgage to the words 
“is ealled" in all the rest of 8.58 which 
gives the appropriate names to the 
parties and particular categories of mort- 
gages. | 
Fourthly, s. 58 (e) bears internal evi- 
dence that it-cannot possibly be a self- 
Buffcing definition of a mortgage by con- 
ditional sale, and that reference to 8. 58 
(a) cannot possibly be avoided. It is only 
necessary to read the clause, "where the 
mortgagor ostensibly sells the mortgaged 
property..." What property? If it is sug- 
gested that anybody can be a transferor 
that ‘any form of consideration may be 
regarded as thé price and that it was only 
-bad drafting when drawing up a defini- 
tion of mortgage by conditional sale, to 
anticipate by calling the transferor “the 
mortgagor” and the consideration “the 
mortgage money”, it is at least beyond 
doubt that it is impossible to regard it 
as essentially immaterial whether the 
term “the mortgaged property” is used 
or the term “the property.” The use of 
the term “the mortgaged property” is com- 
pelled, for otherwise the definition would 
: cover a case of ostensible sale even of 
moveable property. Use of the term “the 
mortgaged property” in its turn compels 
reference to s. 58 (a). From another as- 
pect, if as has been precisely suggested, 
all that is necessary to a *mortgage by 
conditional sale is a transfer wbich is in 
form asale on certain conditions it could 
cover any property which is obviously not 
the case, : 
I will proceed to state the view which 
I hold of the proper scope and iuter- 
pretation of this cl. (c) of s. 58. Section 
58 (c) does not by itself (nor do the cls. 
(b), (d) or (e) by themselves).declare. any 
transaction whatever to be a  mortgagé. 
It iss. 58 (a) which declares that trans- 


actions are mortgages, Before cls. (b), (c), 


(d) and (e) are looked ‘at all, it. is» neces- 
sary to determine whether there isa mort- 
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. gage at all. It appears to me manifest 
-that if reference is first made to cl. (e) 
before considering cl. (a) „pause must in- 
stantly be made before being able to 
apply cl. (2) at all at the words “the 
mortgagor.” Is there “a mortgagor?” 
The question must first be determined and 
.ean only be determined by referenue to 
8. 58 (a). : 
When it has been determined whether 
the transact:on satisfies the conditions of 
s. 58 (a) and it has been found that it 
does, then there is a mortgage, and cer- 
tain general consequences will follow. 
When and :f this has been found, it may, 
and in most cases will, be necessary to 
determine what are the incidents of the 
mortgage which has been found to exist, 
i.e, what consequences will ensue, Oer- 
tain inciden:s are declared by other sec- 
tions of the Transfer of Property Act and 
by other Acts (eg. the Limitation Act) 
to attach to all mortgages and certain 
further incidents according to the: parti- 
cular eategcry in which the particular 
mortgage falls. To determine into which 
category the mortgage, which has already 
been found, to exist, falls we then have 
to look ats 58 (b), (c), (d) and (e) and s. 58 
which tell us by what name the- parti- 
cular mortgage is to be “called”. In deter- 
mining whether it was a mortgage some 
of its characteristics will have been deter- 
mined (e.g, whether, where there was 
apparently a sale, the sale was real or 
only ostensitle and actually for the pur- 
pose of securing a loan, etc.) If the cha- 
racteristics already so found proved or 
obviousiy apparent are not sufficient to 
determine into which eategory it falls, 
further inquiry will have to be directed 
to the existence or non-existence of the 
additional requisite characteristics, Having 
defermined into which category it falls 
theg itis possible to apply the other seo- 
tions and Acts which declare the incidents 
attaching to the particular form of mort- 
gage. To ptt this in other words, s. 58 
(c) does not say that any transaction where 
there is an apparent sale (whether real 
or only ostersible) on certain conditions, 
is necessarily a mortgage by conditional 
sale, but merely that, of those transactions 
which are mortgages, those .which take 
the form of an ostensible sale on certain 
conditions are to be called mortgages by 
conditional sele, The general provisions 
relating to mortgages will apply to such 
by virtue of the previous finding under 
5. 58 (a) that they are mortgages, and the 
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special provisions relating tc mortgages 
by conditional sale will apply to them by 
virtue of their being “called” or classified 
as “mortgages by conditional sale” in 

. accordance with s. 58 (c). The above is 
in accordance with what might have been 
expected when the framers of the Act 
procesded to their work. Before the Trans- 
fer of Property. Act there were various 
kinds of transactions which were held to 
be mortgages with varying incidents 
attaching to them. The obvious thing 
to do was to lay down first what essential 
conditions .must be satisfied before a 


' transaction could be called a mortgage. 


at all. This preliminary step was taken 
in the first paragraph of s. 58 (a) Having 
‘determined what was essential to the 
transaction amounting to a mortgage (note 
the word “a mortgage i$") the draftsmen 
then proceeded to give nemes to the 
- parties, the consideration, and the- decu- 
ment by declaring that they should be 
. "called" the “mortgagor,” "the mortgagee,” 
“the mortgage money” and “the mort- 
_ gage deed” respectively. In other sections 
of the Act certain general provisions were 
laid down to be applicable to all trans- 
actions found to be mortgages. It was 
then necessary to determire to which 
class a particular form of mortgage be- 
longed in order to determine what special 
incidents should attach to a particular 
mortgage in question. For this purpose 


in s. 58, cls (b) to (e), further character 


istics were detailed according to which 
if they were found to exist the particular 
mortgage would be classifieé or "called" 
'"gimple" by “conditional sale", “usu- 
fruetuary", or “English” respectively, and 
in other sections of the Act certain spe- 
‘cial provisions are laid down to apply 
particularly to each class. Where the 
further specified sets of characteristics 
"were not found to exist in their simple 
form or a combination of certain simple 
forms provision was made by s. 98, such 
being described as “anomalous mort- 


“gages.” 

Pafentheticaly, in reference to the dis- 
‘cussion that sometimes arises as to whether 
the Legislature meant by the enactment 


of s. 58 (c) to amend or merely to state 


the then -existing law I may note 
that if the view expressed above 
by me is correct the only change 


made by s. 58 (c) in the existing law, if it 
ean be called a change, is that while before 
the passing of the Act it was open to argu- 
‘‘ment that-any particular transaction 
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entered into before the Àct which had been 
found to-be a mortgage was ofthe class of 
mortzages by conditional sale and had the 
incidents attaching to that form of mort- 
gage, three kinds of mortgage entered into : 
after the Act are specifically declared to 
be of the class of mortgages by conditional. 
sele, and it may well be that by implica- 
tion the Legislature intended that no other 
mortzages not coming within the terms of 
8. 58 (c) were to be considered mortgages 
by conditional sale,and if they do not come 
within the descriptions iù s.58(b) (d) or 


'(e) they would have to be considered as 


anomalous mortgages. 

Tc turn now to the authorities which. 
were quoted to me in support ofthe ap- 
pellent's contention, and a consideration of 
these will involve consideration also of the 
true meaning of the word “ostensible” as 
used in s. 58 (c). : 

These decisions are reported as Jagan- 


ath. v. Gauri Shankar (1) and the judgment 


of Ashworth, J. in Lalta Prashad v. Jagdish 
Narain (2). There are also to be found some 
remarks, in. the judgment of Sulaiman, J. 
(who was a party also to the decision in 
Jagannath v. Gauri Shankar (1)) in Mathura 
Kurmi v. Jagdeo Singh (3) which seem to 
support the appellant but he clearly held 
at tae bottom of page. 421* that the inten- 
tion was the primary question. 

On the other hand, the contention of the 
appellant finds no support at all in the 
judgment of Kanhaiya Lal, J., who with 
Ashworth, J., decided the case Lalta Prashad 
v. Jagdish Narain (2) nor in the judgment 
af Lindsay, J.,who with Sulaiman, J.,decided 
the case Mathura Kurmi v. Jagdeo Singh 
(3). For the respondent I was also referred to 
Jhaada Singh v. Wahid-ud-din (4). To all 
these cases, besides others, I have given the 
mos; careful consideration. I note that the 
remarks in Jagannath v. Gauri Shankar (1) 
wera avowedly obiter while the views of 
Ashworth, J.,*avowedly differed from those - 
of Kanhaiya Lal, J. 

I will discuss here the meaning of the 
word “ostensible” as used in s. 58 (c). The 
word has two meanings and it is essential 
to ba clear as to the sense in which the word 

(1) 96 Ind. Cas. 780; 24 A. L. J. 813; A, I. R, 1926 
All. €70 ; 

(2) 98 Ind. Cas. 961; 21 A.L J. 1057; 48 A. 787; A. 
I. R. 1927 All, 137. 

(3) 104 Ind. Oas. 504; 49 A. 405; A. I. R. 1927 All. 
321; 35 A. L. J. 261. ` 

(4) 36 Ind Oas. 38; 38 A. 570; 31 M. L. J. 750; 21 
C. W.. N. 66; 20 M. L. T. 529; 14 A. L. J. 1189; (1916) 


2 M. W. N. 570; 19 Bom. L. R. 1; 5 L.eW. 189; 25 C. 


D. J. 524 10 Bur. L. T. 131: 43 I. A. 284 (P. C). ` 
*Page of 49 A.—[Ed.] TU 
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i&used. The word “ostensible” may mean 
either (a) merely that the object bears a 
certain form or appearance without suggest- 
ing that itis oris not that of which it has 
‘the superficial appearance or (b) that the 
object bears a certain appearance but is not 
really that of which it bears the appearance. 
I may be pardoned for emphasising this by 
reference to the second meaning as stated 
-in the Oxford Dictionary “often implicitly 
or explicitly opposed to ‘actual’ ‘real’ and 
.Bo equals ‘merely professed, pretended’ ". 
It seems manifest that the second is .the 
only meaning possible here. if it meant in 
:8. 58 (c)only "having the appearance of a 
gale" without importing aleo that it was not 
really a sale, it would involve holding that 
. the Legislature, as of course it had power 
to do, had declared that, regardless of the 
-intention of the parties, if the transaction 
-bore the appearance of a saleon one of 
‚certain conditions, it was in law a mortgage 
. even though the parties may have intended 
'a Bale. - 
Apart from the fact that 
.reason for crediting-the Legislature with 
so drastic an action (and Ihave shown that 
in my view the object intended and effected 
- was quite different), the Privy Council has 
‘continued to apply the test of intention to 


make a sale or to make a mortgage to. 


transactions entered into after the Act. 
-[Narasingerji Guanagerji v.: Panuganti 
. Parthasaradhi Rayanim Garu (5).] 

For the contrary view I can only find the 
remarks in Jagannath v, Gauri Shankar (1) 
which were avowedly only made obiter, as 
suggesting an idea and the view of 

.Ashworth, J. in Lalta Prashad v. Jagdish 
Narain (2) whe held (page 1064*) that it was 
not necessary first to establish a mortgage; 
but even he, as I understand, agreed that 
the intention of the parties was the decisive 

. factor, he would apparently limit the 

.evidence of that intention by a test re- 

_Stricted to one point (see page 1065*). 

. The question then of intention having to 

.be decided, the thought suggested itself 
to me that, provided that the question of 


:intention was determined, it was perhaps. 


immaterial whether it was determined when 
deciding whether under s8. 58 (a) there was 
a mortgage or when deciding under s 58(c) 
whether the transaction was really a sale or 

(5) 82 Ind. Cas 993; 51 I. A. 305; 23 A. L. J. 161; 
A. I. R. 1924 P. C. 226; 47 M. 729; 20 L. W. 701; 10 
O. & A. L. R. 1172; 47 M. L. J. 809; (1924) M. W. N. 
915; 40 C. L.J. 48]; 27 Bom. L. R. 4; 29 O. W. N. 
246; 26 P*L. R. 18; L. R. 6 A. (P. O) 41; 10. W. 
N. 684 (PO). c s 

*Pages of 24 A. L. J.—[Ed.] 
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only ostensibly a sale. But it is not in fact 
an academic question whether the decision 
as to thers being amortgage at allis ap- 
proached frst by a consideration of s. 58 
(a) or by a direct and primary consideration 
of s. 58 (c). Of course the circumstances 


` may-be such that a mere statement of them 


suggests that if the transaction is going to 
prove to be a mortgage at all it will prove 
to be one o? the kinds named in s. 58(b), (c), 
(d) oz (e) as the case may be, and it may be, 
this fact that tempts to a consideration cf 
the terme of those clauses at the outset; 
but, es it appears to me,.to consider. the 
terms of aose clauses before it. has been 
determined whether the transaction is a 
mortgage at all is not only an error of 
procedure but anerror which is also likely 
to confuse and mislead. The danger is 
manifold. Ifthe first consideration of the 
question kegins with cl. (c) the mere 
fact that thare is an apparent sale with one 
of ihe conditions specified, the mere 
similarity of some of the characteristics, is 
likely to predispose the inquirer to a finding 
in a particular direction. Again, the fact 
that one zr other of the characteristics is 
not to be found ins. 58 (c) may similarly 
prompt the idea that it is not a mortgage at 
all, whereas, though not amortgage by 
eonditiona. sale, it may yet satisfy the 
requiremen;s of s. 48 (a)and bean ano- 
malous martgage. ‘rhe transaction may 
be quite calike that in s. 58 (bj (d) or (e) 
and though very nearly like, yet not quite 
similar to that in s. 58 (c), butit may 
nevertheless be a mortgage within the 
definition in s. 58 (a), and of the class pro- 
vided for ir. s. 98. On the other hand there 
is no room for these dangerous impulses if 
attention is first! concentrated, as I have 
suggested it should. be, on the terms of 
8. 88 (a). If concentration of the’ first 
attention bs on the wordsins. 58 (a) “for 
the purpose of securing, etc.”, the ap- 
propriateness of.the various tests which 
have deen approved by their Lordships of 
the Privy Oouncil of "purpose" or inten- 
tion” (e. g.. is there anything to indicate 
that the relztion of debtor and creditor sub- 
sisted as a result of the transaction) will. be 
infmeciately apparent. . A . 

Whether or not the sale- was only 
ostensible (i e, ostensible -in the sense in 
which I have held that the word is used) 
will: be one of the facts which has to be 
determined when determining whether it 
was e mortgage at all. 
determined to be a mortgage that will 


- involve a inding that the sale was only 


If it has been 
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.have thought frem any remaks that fell l 


ostensible, and the first two requirements of 
58 (c) will have been found, that there is 
a mortgagor and a sale whigh was only 


ostensible. 


Finally, the view that I havesu ggested ap- 
pears tohavethis recommendatior alsothat it 


‘allows to every words we proceed through- 
out its-natural meaning and ii givesrise 


to no difficulty whatever as to the steps by 


` which a decision is to be reached. Opinions 
"may differ as to the exact weightto be 
attached to any -particular item of the ' 


evidence, but that is inevitable in all 
cages. AN A , 

The guit in this case was brought 12 years 
after the period of three years named in the 
deed had elapsed, but it was coniended by 
Counsel for the appellant thatifhe had 
succeeded in showing that this wasa mort- 
gage by conditional sale he would have the 
full period of sixty years within which to 
redeem and the limitation to three years in 
the deed must be regarded as a clog upon 
the equity of redemption. It may be noted 


that the contention involves drawing a pen: 


through the words “ona certain date” in 
s. 58 (c) of the Transfer of Property Act. 
The two, ideas, that "a certain date" is one 
of the :necessary characteristics before a 


. mortgage can be classed asa mortgage by | 
~ conditional sale (e. 58 (c), and the idea that 


the period within which the payment or the 
re-purchase.is to be made cannot by the 
stated rule forbidding’ a so-called clog on 
the right of redemption be limited to a 


certain date seem. difficult to reconcile, and 


might. have required further examination 
but for the view at which I have arrived as 
to the nature of this deed and which I shall 
now state. A 

Turning to the facts ofthis particular 
case, the first question is, was there by: the 
deed a transfer of an interest in specific 
immoveable property for the purpose ef 
securing the payment of money advanced 
by way of loan? If there was, these wab a 
mortgage and the next question, to be 
determined according to the characteristics 
found existing, would be in which category 
of mortgagés would the transfer fall? - 

In answering the first question by a 
‘consideration of s. 58 (a) the only dopbt 
that could arise in the cireumstences of this 
cage is as tothe “purpose” or “intention” 


of the transaction. On the face of it it is a 


sale with an agreement for réconveyance. 


- Was it really, as well as in form, asale or 


only ostensibly a sale and really a mort- 
gage? - - 


~ Lest Counsel for the -appelldht might 
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from me that I was in agreement with his 
contention that "intention" was immaterial 
I gave him a further opportunity of dealing 
with the findings of thelower Courts as to 
the iatention. Assuming that the finding 
of both Courts that the intention of the 
parties was that the document should . 
Constisute an out and .outsale and not a 


mortgage is open to challengein second .. 


appeal, I find that the Oourts have both: 
applied their minds to this question and 
have agreed that the proper conclusion to 
be drawn is that the parties did not intend. 
it to be a mortgage; and it is forthe àp- 
pellant to satisfy me that that was a wrong: 
conclusion. ' i 
The Courts below in arriving at the 
conclusion thatthe transaction was not in-. ` 
tended to be a mortgage have relied upon, 
among others, the points that. there was, 
nothirg to show that the relation of debtor 
and creditor continued to exist; that there | 
was nothing about interest or its equivalent; ` 


that the price was a very fair one for a. .. 


sale; and that a very long period, five times 
as great as the period contemplated in the `, 
deed, had been allowed to elapse before the ~ 
plaintiff took action. For reliance on all. . 
these points there is ample authority. For. 


the appellant it was mentioned that prior to | - 


the transaction the relation of debtor and 
creditor had existed between the parties. 


That 2act manifestly as pointed out also by `- 


Lindsay, J.in Mathura Kurmi v. Jagdeo 
Singh: (3) is no indication either way. 
Agair,it was urged that the transaction was : 


all ecntained in one decument, but that by - - 


itmelf is certainly not conclusive for it has 
been 3eld by their Lordships ofthe Privy 


Council [Jhanda Singh v. Wahid-ud din (4)] ... 


that she mere fact that, where there were 
two ceeds they were executed on one day 
while it is appropriate for consideration ‘is 
not recessarily indicative of a mortgage 
and ozdinarily thereis no material difference ` 
between a transaction embodied in one 
document and the same transaction em- 
bodied in two documents executed on the 
same Cay. 4 yx. 
- The appellant has failed to show any. . 
‘adequate ground for holding that the find- - 
ing of the lower Courts as to the intention 
was wrong. [see no reason to interfere and 
the appeal is dismissed with costs.. i 
Ay T 5e Appeal dismissed. © 
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ALLAHABAD HIGH COURT. 
Sgconp Orvin APPEAL No. 1623 or 1927. 
‘March 16, 1929. 

Present :—Mr. Justice Ashworth. 
CHHOTEY LAL—Derenpant—APPELLANT 

ž versus ! 

MANZUR AHMAD— PLAINTIFF AND 

KAMTA—DEFINDANT—RE8SPONDENTS. 
, Abadi—Abandonment of house site—Tenant not 
leaving village—Landlord's right to resume occupa- 
tion ef site—Co-sharer. landlords—Suit by some alone 
"sia relating to abadi, proof of—'Qasba', mean- 
ing of. 2 
. Under the custom regulating the right of tenants 
3n their houses in the abadi, abandonment of the 
Bite ofthe house is sufficient to cause the site to 
revert to the zemindar. It is not necessary to prove 
that the tenant has given up all connection with 
ihe village. 

A co-sharer landlord is entitled to sue alone for 

possession of a house site abandoned by a tenant. 


The use of the word ‘qasba’ is not inconsistent 
with the village or town being of the character ofan 
agricultural village. : 

The custom whereby agricultural tenants occupy 
sites of the abadi on certain. conditions is so pre- 
valent and so well-known that it will be presumed 
to exist inthe absence of evidence to the contrary. 


appeal ‘from a decree of the 
Banda, 


“Second 
Additional .. Subordinate : Judge, 
dated the 5th of July, 1927. 

Mr, K.N. Laghate, for the Appellant, 
Mr. S. Majid Ali, for the Respondents. 


= JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
respondent as zemindar against the defend- 
‘ant-appellant as a tenant for possession 
of a certain site in the town of Maudeha on 
the ground that the appellant who had 
-originally béen allowed occupation of the 
-Bite for his house as an agriculturist had 
abandoned the house and the site. 


Both the lower Courts have decreed the 
‘suit. In this appeal four pleas are raised. 
‘The first plea is that inasmuch as the ap- 
` pellant still has a holding in the village 
he could not be held to abantion the house 
Bite. The lower Courts have found that he 
has gone to live in another village, that he 
has not kept up the house which is in 
ruins and that he has sold the site under 
‘the ruins to another person. On these facts 
“they have found abandonment. It is clear 
that, under the custom regulating the 
right cf tenants in their houses in the 
abadi, abandonment of the site or the 
“house is sufficient to cause the site to revert 
“to the zemindar. It is not necessary to 
prove thatethe tenant has given up all con- 
‘nection with the village. The prineiple is 
that the site which is given for residence 
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can be resumed by the zemindar when no 
longer used for the purpose for which it 
was granted . 

The secord plea is that the plaintiff be- 
ing only a 2o-sharer to a small extent in 
the village could not sue the appellant 
alone. Itis true that O. I, r. 8 of the Civil 
Procedure Cade provides for the institution 
.by one co-sharer of a representative suit on 
behalf of al. but under O. I, r. 9 no suit 
shall be defeated by reason of non-joinder 
of parties, and the Court may in every suit 
deal with the matter in controversy so far 
as regards tte rights and interests of the 
parties actually before it. In the:present 
case the plaintiff is entitled to all the enjoy- 
ment in the abandoned site that is open to 
the proprietary: body. Retention of the 
site by the defendant would defeat the 
tight of the plaintiff. It appears to me that 
the Courts were justified in giving.a decree 
to the plainzff alone. It is to be remarked 
that the other co sharers could not have, 
in opposition to the plaintiff, permitted the 
defendant sssignee, to take possession of 
the site. Achird plea is that, inasmuch 
as the plain;iff called’ Maudeha a gasba 
or town, the suit would not lie. The use of 
the word “qasba” is not inconsistent with 
the village cr town being of the character 
of an agricultural village. Nor was there 
any plea i2 defence to this effect. The 
plaintiff clearly alleged that the defendant 
had received a grant of this site from: him 
as zemindar and in the eapacity of an agri- 
cultural tenant. There was no contention 
of the defencant that he received the site 
otherwise than as an agriculturist. Indeed 
this was the basis ‘of the defence plea that 
by maintaining his holding he maintained 
occupation oi the site of the house. Lastly, 
it is urgel that no issue having been 
iramed as ~2gards the custom the lower 
Q8urts could not invoke it. Ithas been 
repeatedly Leld by the High Court that the 
custom whezsby agricultural tenants occupy 
sites of the abadi on certain conditions is 
so prevalent and so well-known that it will 
bs presumei to exist in the absence of 
evidence to she contrary. So therg is no 
torce in thie plea. The appeal fails and 
is dismissed with costs. : 

A. Appeal dismissed. 


AN 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFE&SENOR No. 581 or 1928. 

November 20, 1928. ] 
-  Present:— Mr. Justice Dalal. 
. SHANKARSBSINGH ANP OTAERS— 
te APPLICANTS 
t i Š versus 
EMPEROR--OrrosiTE PARTY. 
. Police Act (V of 1861), s.80_ (iv)—General Torder 
prohibiting music on roads, legality of—' Regulate', 
meaning of. . * 

The power conferred on the Police by s. 30 of 

the Police Act to ‘regulate’ the extent of music that 


may be used in streets does not include a power 
to -prohibit every kind of music by a general order. 
A Superintendent of Police has no power, there- 
fore, to issue a general order under s. 30 of the 
Police Act, that no ‘crowds attended by music shall 
pass through the inhabited parts of acity during a 
particular festival. 
“Krishna Pal v. Emperor (1), followed. 


Oriminal reference made by the Ses- 
sions Judge, Moradabad, dated the 7th 
of July, 1928. 

Messrs. Nehal Chand and S. B. Johri, 
forthe Applicants. _ 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—Reference should be 
made to my order dated 15th October last. 
At that time I wasimpressed by the point 
made by the District Magistrate that the 
Notifications of 1872 and 1877 were not 
rescinded by the Municipal Board ‘of 
Moradabad which cancelled all its bye-laws 
relating to religious processions in 1927. 
The Superintendent of Police of Morada- 
bad issuedan order under s. 30 of Act 
V of 1861 during the Holi of this year on 
the third of March 1928 that no crowds 
attended by music shall pass within the 
inhabited parts of the city. There is a 
finding of fact that the large number of 
applicants whose case is before me in 


revision did pass through a locality in.éhe. 


Moradabad city known as Katghar during 
the Holiin a procession accompanied With 
music. The applicants have baen convict- 


. ed and fined unders. 188 of the Indian 


Penal Oode for disobeying:an order pro- 
mulgated by a public servant lawfully 
empowered to promulgate such order. The 


_Tawfulauthority of the Superintendent of 


Police-in Moradabad to issue the Nofifica- 
tion of 3rd of March, 1928, is impugned 
here. There are two questions for decisions: 
(1) Whether the officer was so empower- 
ed under s, 30 of the Police Act, and (2) 
whether he wasso empowered by a Notifica- 
tion of Government dated 18th May, 1877. 
The District Magistrate was of Spinion that 
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prohibition of music was covered by the - 
authority given to the District. Superin- 
tendent of Police under 8, 30 of the Police 
Act to regulate the extent to which music 
may ke used in the streets on the occasion 
of fes-ivals and ceremonies. Ido not agree 
with she District Magistrate that. a pro- 
hibition of every kind of music’ would. be 
covered by the word “regulate”. .A power 
to regulate is given as regards some matter. 
which is in existence, and it would be a 
misnomer to direct regulation of a thing 
that does not exist, Regulation of traffic, for 
instarce, assumes the existence of traffic. 
That vould not empower the Police to con- 
fine every citizen to his house and prohibit 
all treffic. Unders. 31 of the Police Act the- 
Police. are empowered. to- keep order on. 

publie, roads and in the public streetg;- 

thoroughfares, ghats and landing places and i 
at all other places of public resort. In 
Benares in pursuance of this authority an 
order was issued that a certain class of 
peopla, the Jatrawalas, that is, people who 
take charge of pilgrims to the sacred: city, 
were prohibited from visiting a Railway 
Station. In that case a learned Judge of 
this Court held that it was not competent 
to the Superintendent of Police to issue 
a gereral order forbidding persons of a : 
certain class to frequent certain specified 
places on the strength of his authority to: 
keep order in a public place. The reason- 
ing was the same as here. [Krishna Pal v. 
Emperor (1).] The keeping of order did not 
implr the confining of people to their.” 
own Eouses so that no need may arise for 
the k2eping of order. ; 


Ihave studied the notifications. As al- 
ready observed,’ the District Magistrate 
was cf opinion that a Notification of 27th. 
May, 1927, (U. P. Gazette of the 4th June, 
1927, Part III, 202) did not cancel the 
Government Notification of 1877. The 
Government Notification merely sanoetion- 
ed rules framed by the Municipality and 
the Municipality was entitled to cancel 
those rules with the sanction of the Local 
Government. The power of,.sanction has 
been delegated by the Local Government to 
the Commissioner, and the Municipal rules 
of 1877 were duly cancelled with the neces- 
sary 3anction on 27th May, 1927. There is no 
Government Notification independently -of 
the Municipal rules. The District Magis- 
trate refers to a Government order ać- 

.eomranying the Notification of 27th Nov- 
( 35 Ind. Cas, 1008; 39 A, 131; 14 ALL, J, 1072; 14 
r, L. J. 448, i A 
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ember 1872. That Government order 
gave expression merely to a pious hope 
that such an arrangement would be per- 
petually maintained by the Municipality. 
The Municipality, however, chose to do 
away with the arrangement, and the 
authority which issued the Government 
order sanctioned the cancellation of the 
arrangement. There is, therefore, no 
power left with the Superintendent of 
Police òf Moradabad to deal with music 
in streets during festival and ceremonies 
independently of the authority given to 
him under s. 30 (iv) of the Police Act. 

I accept the reference of the learned 
Sessions Judge, set aside the conviction 
and sentence, and order the fine if any 
recovered, to be refunded. 

A. Reference accepted. 


ne 


ALLAHABAD HIGH COURT. 
Second Orvit Appgat No. 183 or 1929. 
March 12, 1929. 
Present:—Mr. Justice Ashworth. 
Lala GOPI OHAND—PrAINTIFF— 
APPELLANT 


versus i 
' Firma JODHRAJ DEOJIT AND OTHERE— 

i DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58— 
Transfer by judgment-debtor—Mere existence of other 
property, whether prevents transfer from being fraud- 
ulent. : 

The mere fact of the debtor having other pro- 
perty would not prevent the application of s. 53 
e the Transfer of Property Act toa transfer made by 

m. 

When a person gets a decree, he is entitled to 
execute that decree against any property of the 
judgment-debtor, and ifthe judgment-debtor alien- 
ates some of his property, he restricts the facility 
of the decree-holder to execute his decree. It isa 
question of fact whether his other property is of 
such an amount and so easily ayailable for satis- 
faction of the decree as to render the disposal by 
the judgment-debtor of the particular property im- 
material. 

Second appeal from a decree of the 
District Judge, Agra, dated the 3lst of 
October, 1928. : 

Mr. H. P. Agarwal, for the Appellant. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintifi- 
appellant for & declaration that certain 
property whieh the defendants-respondents 
have attached, and applied for sale of 
an execution of & decree is not liable to 
attachment and sale. The appellant based 
his suit on a sale-deed by the judgment- 
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debtor dated the 15th of October, 1927. The 
Bale-deed is &dmittedly subsequent to the 
respondent's decree. 

The trial Ccurt ina rambling judgment 
held that the transfer was not voidable 
under s. 53 of the Transfer of Property Act 
because there was no sufficient evidence to 
prove that the judgment-debtor intended 
by this tranefar to defeat or delay the 
The judgment- 
debtor had other property to meet the 
dacree and the transfer to the plaintiff was 
made for acequate consideration. This 
Court did not consider the question of the 
appellant being a bona fide transferee in 
good faith. 

In first arpeal the District Judge held 
that as the sle by the judgment-debtor 
was subsequent to} his receiving an injunc- 
tion from the Court not to sell this pro- 
perty thetranefsr must have been made with 
intent to defraud the decree-holder. He also 
E that the consideration was not proved 
at all. 

It is clear on these findings that the ap- 


' pellant cannot plead to be bona fide trans- 


feree in gocc faith. The only question 
that remains is whether the fact of the 
judgment-debtor having other property 
would preven: the application of s. 53 

It is sufficient to say that the facts found 
proved by the lower Appellate Court were 
suffieient to justify a strong suspicion of. 
collusion between the plaintiff and the 
judgment-debtor. The question whether 
the object of this collusion was to de- 
fraud, defeat or delay the decree-holder was 
a question of Zact. It appears to me that 
when a persor gets a decree, he is entitled 
to execute thet decree against any proper- 
ty of the judgment-debtor, and if the 
judgment-debtor alienates seme of his pro- 
perty, he restricts the facility of the decree- 
holder to execute his decree, It is a ques- 
tion of fact whether his other property is 
of such an amount and so easily available 
for satisfaction of the decree as to render 
the disposal by the judgment-debtor of 
the particular property immaterial. The 
finding of the lower Appellate Court jn this 
case is clearly that this was not so. It 
relied on the fact that the decree-holder 
anticipated trouble in executing his decree 
if any of the judgment-debtor's property 
were sold anc got an injunction in'con- 
sequence. Asihe sale to the plaintiff was 
for no consideration, it is clear that the 
plaintiff was eware of the injunction. In 
these circumstances, the findings of fact 


.of the lower Court justified the further 
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finding of. fact that the transfer was for case end that his judgment is in- the cir- 
“the purpose of defeating or dalaying the  cums;ances worth. nothing, No doubt a 
respondent. In second appeal it is not person with established possession can 
open to the appellant to question tais find- bring a suit on the basis only of prior 
“ing of fact. The appeal, therefcre, fails- possession against a- person interfering 
and is dismissed. with that possession. We have, therefore, 
A Appeal dismissed. to fell back on the findings of the 

. Munsif in order to decide this appeal.. 
—— dts The Munsif’s findings appear to be 

: . based on a proper consideration of the ` 
a evidence and to be definite, No-reason 
à TTE ' has deen shown to me for disagreeing 

E f | an D RE m, the plaintiff's ` 
A ; URT. established possession only extended up 
; ALLAHABAD BIOH Sti on 1927. | to the khain.or boundary and it .does 


March 12, 1929. not ayen appear to be alleged that the 
Present: —Mr. Justice Asnwcrth. : defendants have disturbed the plaintiff's 
OHERI—PLAINTIEF—AÀPPELLGNT `. possession up to that poiat., As to beyond 
versus that point the only evidence on which 
“BAM SEWAK AND ornzes—Derenpants the appellant can rely is that the zemin- :- 
ERN — RESPONDENTS. dar said he had planted. some trees. ' 


| Peceession—Suit on basis of-prior possesion, main- - This evidence has -been disbelieved by: 
ee di wa ss ie tres, whether the Munsif who held that all the reer 
proof of exclusive poten i ——— eae were planted by the defendants. Even if 
e on tho basis only of prior possession against it woro true ‘that the trees, or any of ` 
a person interfering with that possession. >  - them, were planted by the plaintiff, it - 
Planting by residents in the abadi ~f trees on Would not prove that the. whole area 
vacant land aez ee ne preside ee claimed had passed. into the exclusive 
evidence of the esta : 2O, POA i f the plaintiff, and nothi 
A possession o p , 8n in 
d pa es land against the other residents short of this woul d support: a plea E 
^ Second- appeal from a decrea of the the ground of prior possession. Planting 
‘Second Subordinate Judge, Oawnpore, dated by residents in the abadi of trees on vacant 
‘the 12th of April, 1927. lana near their houses cannot, in my 
Dr. M. H. Faruqi, for the Appellant. opirion, be alone any evidence of the 
Mr. Sailanath Mukerji, for- the Respon- “estadlishment of 'exclusive. possession of 
dents. - . ie . ` .ihe vacant land. ‘Where the land belongs 
.JUDGMENT.—This .second appeal to the. zemindar, he may well have no 
arises out of -a suit ‘brought by the ‘objection to the planting .of a tree. . It- 
- plaintiff-appellant for. possession Df certain _will afford shade not only to the person ` 
‘and of which his possession has been “who plants it: but .to others. Whether 
:idisturbed by the defendants-respondents - the person who plants the tree has a right 
and for removal of an earthen boundary -to the tree is a question of village custom, . 
‘(ehain) erected by the defendarts, Both ‘or, failing that, of the attitude-of the 
ihe lower Courts have dismissec the suit, ,zem:ndar. But as against other residents - 
‘The Munsif found that the pla-ntiff. had -in tae abadi it cannot be deemed . to esta- ` 
'.not been in established possessior of* any -‘blisa exclusiye possession, : 
"but a very small portion of the land: . Although, therefore, the lower Appellate 
-claimed, and that the defendante had been “Conrt took a wrong view of the case and 
in possession of the rest. He found that the misdirected itself, its conclusion . which 
zeal owners were the zemindars, who were , was the conclusion of the tfial Court that 
. ‘no parties to the suit. He founc that the the plaintiff had not made out his case 
“disputed khain was an old one ard marked appears to me to have been justified. 24 
‘the boundary between the land as occupied : Accordingly I dismiss this appeal with. 
. by the parties. He consequently dismiss- . costs. : NE 2c 
-edthesuit, . = , B xou. Appeal dismissed, 
In this. appeal the Subordinste Judge: d . i 
‘treated the case as a case based on title. 
In this second appeal the zppellant's . . . T 
Counsel. has rightly pleaded. that the : 7 4 
-Subordinate Juge misuncersiood the -+ i 
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MADRAS HIGH COURT. 
FULL BENCH. 
OiviL Sum No. 145 or 1925, 
November 2, 1928. 

Present :—8ir Murray Coutts Trotter, Kr., 
Ohief Justice, Mr. Justice 
Kumaraswami Sastriar and Mr, Justice 

Pakenham Walsh. . 
R. RATNASABAPATHY CHETTIAR 
AND OTHESS—PLAINTIFFS 
versus * 
V. DEVASIGAMANY PILLAI— 
DEFENDANT, 

Limitation Act (IX of 1908), Sch. I, Arts. 66, 6? 
116—Registered mortyage-deed—Decree— Sale of pro- 
perty in execution—Proceedings for recovery of defi- 
ciency under personal covenant— Limitation, 

Where, upon a sale of the mortgaged property 
under a mortgage-decree obtained in a suit on a 
registered mortgage-deed, thore is a deficiency, the 
period of limitation to recover the same under the 
personal covenant in the said deed is governed by 
Art. 116 of Sch. Iof the Limitation Act and not by 
Art. 66 or 67 of the said Schedule. (p. 823, col. 2j - 

Ram v. Kalka Prasad (32) and Ganesh Lal Pandit 
v. Khetramohan Mahapatra (1), considered. 


ORDER OF REFERENCE, 

Beasley, J.—In view of the decisious 
of the Privy Council in Ganesh Lal Pandit 
v. Khetra Mohan Mahapatra (1), and also 
in view ofthe numerous decisions in the 
Indian Courts which take a view contrary 
to what appears to have been taken in 
the Privy Oouncil, I am referring the 
following . question to a Fall Bench: 
"Where upon a sale of the mortgaged 
property under a mortgage-decree obtained 


in a suit on a registered mortgage-deed’ 


there is a deficiency, what is the period 


of limitation to recover the same under 


a personal covenant in the said deed.” 
My reason for referring this question is, 
that it is extremely doubtful whether the 
Privy Council in Ganesh Lal Pandit v. 
Khetra Mohan Mahapatra (1) really had 
to decide this question which seems to 
have been unnecessary for the purposes of 
that decision, 

Messrs. K. S. Krishnaswami I yyengar and 


P. .S. Ramaswami Atyangar, for the 
Plaintiff, 


Messrs. V, V. Srinivasa Iyyengar and 


T. M. Se$hachela Aiyar, for the Defend- 
ant. 

OPINION.— The question} referred 
to us for decision is the period of limi- 
tation applieable for the recovery of money 
due under a personal covenant contained 


(1) 95 Ind. Qas. 839; 5 Pat, 585; A. I. R. 1926 P. C. 


7 -56; 21 A. L. J. 615; 43 O. L. J, 545; 23 Bom. L. R, 


| 931; 24 L. W. 505 51 M LJ 
(1926) M. àv. N. 535; 3 
25; 53 L A. 134 (P. O.) 
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82; 7 P. L. T. 501; 
O. W. N. 591; gl O. W. N. 
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in a registered deed of mortgage where 
the mortgaged property has been sold and- 
the claim is for the deficiency’ whether 
the proper article to be applied is Art. 66- 
or Art. 67, as the case may be, of the First 
Schedule, of the Limitation Act or Art. 
116 of the same Schedule. 

Article 66 applies to cases on a single 
bond wheraa day is specified for payment 
and the period of limitatien is three years 
computed from the day so specified. 
Article 67 applies to cases on a single 
bond where no such day is specified, the 
period of limitation being three years 
computed from the date of the execution 
of the boni. 

A singls or simple bond is a bond 
merely for the payment of a certain sum 
of money without any condition in or 
annexed to it (Halsbury’s Laws of England, 
Vol. 3, page 8J). In Im re Dixon, Heynes 
v. Dixon (2) the distinction between single 
and double or double or, conditional bond 
is pointec out by Collins, L. J., (at page 
582*). i . 

Article 116 provides for cases of com- 
pensation for the breach of a contract in 
writing registered, the period of limitation 
being six years, commencing from the 
time wher the period of limitation would 
begin to run against a suit brought on. 
a similar contract not registered. It is 
necessary, therefore, in order to ascertain 
the period of limitation to refer to the 
corresponding. articles applicable to un- 


registered documents evidencing con- 
tracts, . ] 
lt is contended by Mr. Krishnaswami: 


Iyyengar ior the plaintifi-mortgagee that 
where a contract between the parties 
whether for payment of a fixed or an as-- 
cert&ined cum or not is reduced to writing 
and registsred, Art. 116is applicable even 
ethough the case may fall under Art. 66° 
or Art. 67 and that the words ‘‘compen- 
gation for the breach of a contract” include 
a claim for an ascertained sum of money 
payable under a contract. 

Mr. Srinivasa Iyyengar for the defendant 
contends that Art. 116 has no application 
to suits for the recovery of an afcertained 
sum of money due on a bond, that even. 
if it did, ihe article could only apply to 
cases not provided for specifically by any’ 
of the other articles, that where the ques-' 
tion is as to which of two articles of the 


(2) (1900) 2 Ch. 581; 69 L. J. Oh. 689; 48 W. R.. 
665; 83L. T. 129: - 


*Page F (1600) 2 Ok- —— ——^ 
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Limitation Act is to be applied, the nore 
particular and specific article sboull be 
regarded asthe article which has to be 
applied and that as Arts. 66 and 67 make 
specific provision for the recovery of money 
due on a single bond, there is no scope for 
the application of Art. 116. $ 
“Tam of opinion:that Art, 116 is the pro- 
per article to be applied. 

Article 115 refers to suits for com pen- 
sation for the breach: of any con-ract, 


' expressed or implied, not in writing re- 


gistered and not herein specifically pro- 
vided for; and the period of limitation 


` is three years to run from the time when 


the contract is broken, or (where there are . 
successive breaches) when the breaca in 
respect of which the suit is ineti.uted 
occurs, or (where the breach is continaing) 
when it ceases. E 

In the next article, Art. 116, the words 
“and not herein specially provided for" 
are omitted and the starting pericd -is 
to be taken as the period when time 
will begin to run if the contract wes not 
registered. 

The omission of the words “and not 
herein specially provided for" in Arz, 116 
is, I think, significant. 

The contentions of Mr. Srinivasa Iryen- 
gar have been negatived in a series of 
decisions of all the High Courts in india 
and Art. 116 has been applied to ‘suits 
for payment of rent under regisiered 
rental agreements, to suits on registered 
deeds of partnership, to suits on regi&ered 
simple bonds, to suits on registered 
agreements to pay dower and to suits 
for the recovery of the balance du» on. 
registered mortgage-bonds after the sale of 
the mortgage properties. 

In Vythilinga Pillai v. Thetchananurti 
Pillai (3) it was held by Kindersley and 
Muthuswemy Iyer, JJ., that Art. 16 ofe 
the second Schedule of the Limitatioa Act, 
governs a suit to recover arrears of rent 
payble on a registered contract. After point- 
ing out that the words “not otherwise ppovid- 
ed for" which occurin Art. 115 donot 5ecur 
in Art. 11& and thatithe period of limitation 
i8 to commence when the period oflimi- 
tation would begin to run against a suif 
brought ona similar contract nof -egis- 
tered, the learned Judges observe: “These 
terms appear to us large enough to zover 


' contracts, for payment of rent, as well as 


other contracts when in writing regis ered. 
It was argued that a suit for BITe3TB Oy 


(3) 3 M. 76; 5 Ind, Jur, 16 DX PA 
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rent was not a suit for ‘compensation 
for breach of contract. But ‘compensa- 
tion’ is the general term used alsoin the 
Indian Contract Act, s. 73, to denote the 
payment which a party is entitled to claim 
on account of loss or damage arising from 
breach >f contract. The effect in this 
place is to exclude suits for specific per- 
formance." . 

Iu Magaluri Garudiah v. Narayana 
Rungiah (4) it was held by Sir Charles 
Turner, .C. J. and Muthuswami Iyer, J., 
that Art 116 applies to a suit on a re- 
gistered bond to pay a certain sum of 
money ir instalments. The learned Judges 
overruled the plea of limitation on the 
ground ihat the bond was registered, 
They observe: “The plea of limitatoin.can- 
not be eustained ; the bond was registered, 
and the ruling of the Judge as to the 
article in the’ Limitation Act which 
governs suits for the recovery of moneys 
payable under such instruments is sup-- 
ported hy the decisions of this and the 
other High Courts." 

In Ranga Reddi v. .Chinna Reddi (5), 
Muthusvami Iyer and Shephard, JJ., 
held thas a suit to recover an amount due 
in respect of covenants in a registered 
deed oj partnership was governed by 
Art. 116 and not by Article 64. After 
referring to the fact that the contract ‘of 
partnership contained an express stipulation 
as to tke payment of losses and that the 
origin cf the obligation in the suit was 
the registered contract, the learned Judges 
observe: “it was : argued that Art, 64, 
the article relating to suits on accounts 
stated, should be applied. That would 
be so, if the partnership contract had not 
been registered, but that circumstance 
renders Art. 116 applicable as in the 
case of a suit against an agent, it was 
held that the general Arts. 88 and 89 
would mot govern the suit, because the 
agreement with the agent was registered, 
(Harend-a Kishore Singh v. Administrator- 
General of Bengal (6). It- was also held 
in Vythilinga Pillat v.  Thetehanamurti 
Pillai (è), that in a suit forrent* founded 
onaregistered agreement the same Art. 116 
and not Art.. 64 should be applied. The 
intention was to extend the period in 
favour of suits to enforce obligations based 
on registered instruments." 

In Ncbeoomar Mookhopadhaya: v. Siru 


+ 


(4) 3 M. 359; 6 Ind. Jur, 24. . 
: (5 14 V. 465; 1 M, L, J. 482. 
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Mullick (1) it was held by Sir Richard 
Garth, O. J., and Mitter, J., that & suit to 
recover money due on a registered. bond 
is a suit for compensation for breach of 
contraet in writing registered and fell 
within.the meaning of Art, 116 of the 
Limitation Act. In Umesh Chunder v. 
Adarmoni Dasi (8) it was held that a suit 
to recover arrears of rent due under a 
registered rental agreement is governed 
by Art. 116, though Ghose, J., felt some 


“doubt on the question whether a suit for. 


the recovery of arrears of rent on an 
agreement in writing registered is a suit 
for compensation for breach of a contract 
within the meaning of Art. 116, but he 
felt bound by the various rulings ofthe 
different High Courts as to the construction 
to be put upon Art. 116. 

In Din Dayal v. Gopal Sarun (9) it 
was held by Trevelyan and Banerjee, JJ., 
that Art. 116 of the Limitation Act applied 


to a suit ona registered instalment bond : 


and not Art. 74 which in express terms 
makes provision for instalment bonds. 
The learned Judges observe: “We think 
that Art. 116 is intended .to apply to all 


- contracts in writing registered, whether 


there. is or is. not an express provision im 
the Limitation Act for similar contracts 
not registered, and this view.seems con- 


firmed by the distinction between the. 


terms of this article and of Art. 115 in 
which the words ‘cot herein specially pro- 
vided for’ occur.” 

. In Aisatulla v. Danes. Mohammad (10), 
it was held that asuit to recover dower 
fixed by. a registered instrument was 
governed by Art. 116 of the Limitation 

ct. < - - 


` Ia Muhammad Mazharul | Ahad v. Mu- 


. hammad Azim-ud-Din Bhuian (11), the 


' question as to whether a dower debt under 


a registered instrument is governed by 
Art. 116 or by Arts, 108 and 104 is 
discussed at great length and all 
the authorities on the subject have peen 
reviewed, and it has been held by Mooker- 
jee and Rankin, JJ., that Art, 116 applied to 
such suits and that Arts. 103 and 104 would 
apply when there is no registered instru- 
ment, s erede A : 


(7) 6 C. 94; 6 O. L. R. 579: 

(8) 15 U. 221. 

(9) 18 C. 506. 

(10) 70 Ind, Cas. 169; 50 O. 253; 36 C, L. J. 319; 
A. I. R, 1923 Cal, 152. i e 

(11) 73 Ind. Cas. 17; 27 C. W. N. 210; 37 O. Ld, 


:108; A, I, R 1927 Oal, 507, - 
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. In Husain Ali Khan v. Hafiz Ali Khan 
(12) is was „held ‘by a Full Bench ofthe 
Allahabad High Oourt that a suit on a 
registered dond for the payment of money 
was governsd by Art.116. This view is 


‘followed in Khunni v. Nasir-ud-Din (13), 


and the su»sequent decisions -of the Allah- 
abad High Court: A similar view was 
taken in Ganesh Krishna.v, Madhavrao 
Ravji (14), where it was held that a suit 
to recover a specific sum of money due on 
a registered ‘bond or other written con- 
tract was a suit for compensation for 
breach of 2ontract and fell within the 
meaning of Art. 116. In Lalchand Man- 
chand Gujar v. Narayan Hari (15) it was 


held that Art. 116 applied to suits for 


debts or sums due on registered docu- 
ments, and Ram Narain v. Kamta Singh 
(16) was not followed. MUS. 

The same view was taken in Dinkar 
Hari Kulkarni. v. Chhaganlal Narsidas 
(17). There the suit was to recover money 
on a registered document which was in- 
valid as a mortgage for want of proper 
attestation and had; therefore, to be treated 


as a bond for the recovery of money on 


It was held that the 
governed by Art. 116 and not by 


personal covenant. 
case was 
Art. 66, 


: A contrary view was taken in “Ram 


Narain v. Kamta Singh (16), and this case 


“was followed in Juggi Lal v. Sri Ram 


(18), but thie view was not approved by 
their Lordships of the Privy Uouncil in 


Tricomdas Cooverji Bhoja v. Gopinathji 


Thakur (19). 
The decis:on of their Lordships of the 


Privy Oouncil in Tricomdas Cooverji Bhoja 


v, Gopinath}: Thakur (19) puts the appli- 
eability of Art. 116 to cases .of registered 
bonds for payment of ascertained sums of 
meney beyond controversy.- The suit arose 
out of a registered lease-deed in respect 
of *certain coal lands which provided that 
the lessee should pay a minimum royalty 
of Rs. 4,000 per annum by four equal 
instalments subject to certain conditions 
which it is tnnecessary to refer to. , A suit 


(12) 3.4. 600; A. W. N. (1881) 33; 6 Ind. Jur. 142, 
4 A. 255; A. W. N. (1881) 159. . 


l 
` o: 6 b. 79 : 


15) 21 Ind. Cas. 315; 37 B. 656; 15 Bom, D. R. 
836. 
(16) 26 A.138; A. W.N. (1903) 210. 

(17) 23 Ind. Cas. 353; 38 B. 177; 16 Bom, L. R. 
20 
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was filed to recover the royaliies due 
under this document. The plea of limi- 
tation was raised as the claim cover=d the 
rent due for more than three years. The 
High Oourt held that the whole amount 
claimed was recoverable as the case fell 
within Art. 116 of the Second ScLedule 
of the Limitation Act. On appeal -o the 
Privy Council, their Lordships upheld the 
decision of the High Court. Lord Samner 
after referring to the Limitation Ats of 
1859, 1871 pnd 1877 observes: *''Bu- these 
Acts draw, as the Act of 1859 had crawn, 
a broad distinction between utrregis-. 
tered and registered instruments , much 
to the advantage of the latter. The ques- 
tion eventually arose whether a scit for 
rent on a registered contract in vriting 
came under the longer or the shorter 
period. On the one hand, it has been con- 
tended that the provision.as te rent. is 
plain and unambiguous, and ought to be 
applied, and that in any case ~‘ccmpen- 
sation for the breach of a contract’ points 
rather to a claim for unliquidated demages- 
than to a claim for payment of a sum 
certain. On the other hand it hae been 
pointed out that ‘compensation’ is used 
in the Indian Oontract Act in = very 
wide sense, and that the omissior from. 
Art, 116 of the words, which occur in 
Art. 115 ‘and not herein specially pro- 
vided for,’ is critical, Article 116 is such a- 
special provision, and is not limited, and, 
therefore, especially in view of tke dis- 
tinction long established by these acts in 
favour of registered instrumenis, -t must 
prevail. There is.a series of Indien deci- 
sions on the point, several of tiem in 
suits for rent, though most of tbLem are 
„in suits on bonds. They begin in 1880, 
and are to be found in all the Indian 
High Courts, In spite of some douhjs 
once only wasit held in 1903 [Ram Narain 
| v. Kamta Singh (10), that in such a suit 
.Art. 110 and not Art. 116 applied Then 
in 1908, and in this state of tha decisions, 
Act 1X of 1908 replaced the Linitation 
Act of 1877 without altering the lenguage 
or arrfngement of the articles, and in 1913, 
im Lalchand Manchand Gujar v. Farayan 
“Hari (15) the High Court of Bombay field 
that, especially in view of this r»-enact- 
ment, the current of decisions must be 
tollowed, and Ram Narain v, Kam-a Singh 
(16) mvst be disapproved. In the present 
case,.the High Court treated the matter 
ag cetiled law in the same sense. 

: "Where the terwms, 0f a Statute 5r Ordi- 
nance are clear their, Lordships aave de- 
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cided taat even along and uniform course 
of judicial interpretation of it may be 
overruled, if itis contrary to the meaning 
of the enactment [Pate v. Pate (20)]. Such 
is not the case here. However arguable 
the construction of Act XV of 1877 may 
have been when the matter was one of 
first impression, it certainly cannot be 
said that the construction, for which the 
appellant argues, was ever clearly right. 
On the contrary, their Lordships accept 
the intarpretation so often and so long 
put upcn the Statute by the Courts in India, 
and thiak that the decisions cannot now be 
disturbed." . : 

Turning to mortgages,it is difficult to 
see how if aclaim for arrears of rent on 
a registered bond can fall within Art. 
116, a zlaim for money due on a per- 
sonal covenant in a mortgage document 
would not equally be governed by Art. 116. 

On tais question again there has been 
a uniform course of decisions, It has been 
held by all the High Oourts that where 
Art. 1£2 applies to a claim to enforce 
payment of money charged on immoveable 
property by a sale of that property, 
Article 116 governs a case where the suit. 
isto recover the deficiency arising out of 
such sale. ae 
In Dronamraju Rama Rao v. Kissapragada 
Vedayza (21) it was held that a registered: 
mortgege-deed which was inoperative as 
agains; the land comprised inthe mort- 
gage was good as regards the personal 
covenant to pay the mortgage money and 
enabled the mortgagee to sue for it within 
six yeersas provided by Art. 116 of the 
Limitetion Act. à : 

I may also refer to Thiruvendipuram. 
Changalamagaru v. Vemasani Veeraraghava 
Naidu (22) where a similar view was 
taken by myself and Reilly, J., and to . 
Ratnazami v. Subramanya (23), where it 
was held that Art. 116 applies to a suit 
to reeover a mortgage-debt due on a re- 
gistered bond (see the observations of Bir 
Arthur Collins, O. J., and Muthusami Iyer, 
J., at page 59*), . . f 

In Unichaman v. Ahmad Kutti Kayi 
(24), it was held by Subramanya Iyer and 


(20) (1915) A. C. 1100; 84 L. J. P. O. 234; 31 T. 
L. R. 530 


21) 73 Ind. Cas. 188; 46 M. 435; (1923) M. W. N. 
168: ài M. L J.373; 32 M. L. T. 222; 17 L. W. 695; 
A.I. R 1923 Mad. 417. 

(22) -14 Ind. Cas. 340; 55 M. L. J, 506; 28 L. W. 
624; A. L.R. 1928 Mad, 1124; (1988) M. W. N. 873. 

(23) -1 M. 56. i 

(24) 21 M. 242; 8 M. L. J. 81. 

*Pags of 11 M.—[Ed.] 
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Benson, JJ., that à suit to recover money 
lent on a Kanom which they treated as 
usufruetuary mortgage owing to the 
mortgagor's failure to put the mort- 
gagee in possession was governed by 


Art, 116. 

The same view has been taken by the 
Oaleutta High Court in a series of 
cases, 


In Miller v. Runga Nath Moullick (25) 
it was held that a claim to recover money 
due on a personal covenant in a mort- 
gage-bond was not governed by Art. 132 
but by Art. 116. This case was referred 
to with approval by their Lordships of 
the Privy Council in Ganesh Lal Pandit 
v. Khetramohan Mahapatra (1), which I 
shall refer to later on. 

In Joginee Mohun Chatterji v. Bhoot 

Nath Ghosal (26) it was held by Amir Ali, 
` J.. that where a deed of mortgage is in- 

effectual owing to registration by a Re- 

gistrar having no jurisdiction over the 
property, the liability on the personal 
covenant is governed by Art. 116. The 
learned Judge after finding that the Sub- 

Registrar had no jurisdiction over the 

property observes: "If Lam right in that 

conclusion, it follows that the document 
cannot take effectas a mortgage-deed; but, as 
it is registered, although the suit has been 
brought more than three years after the 
date of execution, the claim is not 
barred as was contended for by the defend- 
ants Counsel.” 

In Rahmat Karim v. Abdul Karim (27) 

it was held by Sir Francis Maclean, O. J., 
. and Holmwood, J., that Art. 116 applies 

to a personal covenant to pay under a re- 

gistered-deed of mortgage. . 

A similar view was taken in Ram 

Narain Singh v. Odindra Nath (28). 


The Allahabad High Court has. also 
. taken the sams view in a series of 
cases. 


. 

In Naubat Singh v. Indar Singh (29) it 
was held that a suit by a mortgagee to 
recover money due on a registered mort- 
gage bond’ is governed by Art. 116 of 
the Limitation Act. The observations 
of the learned Judges at page 204* are 
clear. 


(25) 12 O. 389; 10 Ind. Jur. 376. 

(26) 28 O. 654; 5 O. W. N. 856. ; 

(27) 31 C. 672; 6 O, L. J. 119; 11 C. W. N..674. 

(28) 13 Ind. Cas. 440; 17 O. W. N. 369; 15 O. L. J. 
17 


i. e 
(29) 13 4. 200; A. W. N. (1891) 5. 
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In Collector of Mirzapur v. Dawan Singh 
30), a suit to recover money ‘due on a 
registered ,mortgage-bond payable in in- 
stalmente was held to be governed by 
Art. 116. 

In Shib Dyalv. Meharban (31) a Full 
Bench of the Allahabad High Oourt ac- 
cepted the view that a suit on a personal 
covenant in a registered mortgage-bond 
was governed by Art.116. The learned 
Judges o2serve at page 36.* “In fact .there 
is a uniform. course of decisions in all 
the High Oourts that Art. 116 of the 
Limitation Act would be applicable to a 
mere mony claim based on a registered 
bond, and not the general Art. 190", - : 

It thus appears that all the High Courts 
have held that Art. 116 ofthe Limitation 
Aet governs suits to recover money ona 
personal covenant in aregistered bond or 
deed of mortgage: I have referred to the 
decision in detail and to the views of the 
eminent Judges of the various High Courts 
as it is argued that these decisions have 
been overruled by the decisions of their 
Lordships of the Privy Council in Ram 
v. Kalkc Prasad (32) and Ganesh Lal 
Pandit v. Khetramohan Mahopuira (1), 
which compel us to hold that notwith- 
standing zhe current of authority, the 
three years rule applies even in cases of 
registered mortgage documents. 

I am of opinion that neither of these 
cases is au;hority for the view contended 
for. at A 

In Ram v. Kalka Prasad (32) the.conten- 
tion was that Art. 132 applied even ‘to 
cases where the claim was on the per- 
sonal remsdy. In that case the mortgage- 
deed was dated the 25th of January, 1870, 
and the amount was repayable on, the 
13th Jure of the same year. There was 
another mortgage for Rs. 900 and both 
dhe deeds contained a personal covenant 
to pay. Suits were instituted on the 21st 
nd the 23rd August, 1880, on the - two 
mortgage-deeds. In both the . suits the 
contention was that no decree can be 
passed against the defendant personally 
as more than six years had elapsed from 
the date of the execution of the bonds 
The Subcrdinate Judge upheld the .ton- 
tention ard passed a decree,only for the 
sale of the mortgage property which was 
governed by Art 132 of the Limitation 
P 30 A. 100; A. W. N. (1908) 160; 5 A. L. J. 
4 : 


(31) 69 Ind. Cas. 981; 45 A. 27; 20 -A. L. J. 819; A, 


-I. R. 1923 AL. 1(F. B 


(32) 7 A.55,]2 I. A 12; 4 Sar. P. O.: J. 619 (P. On, 
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Act. The District Judge reversed the 
decision of the Subordinate Judge and 
held “that. Art. 132 applied both to the 
remedy by sale and the personal remedy. 
But the High Court reversed the dezision 
ofithe-District Judge and upheld that pf the 
decision of the Subordinate Jucge. The 
argument in the Privy Council was that 
Art. 132 applied to both the remedies, 
and this was negatived: by their Lord- 
ships of the Privy Council. Their Lord- 
ships at page 505* observe: “A period of 
nearly 10 years elapsed from th» time 
at which the mortgage money with in- 
terest became payable - before the suit was 
instituted. The question submitted for 
their Lordships’ considération is, whether 
the lesser period of limitation, thrse or 
six years as the case may. be, has barred 
the personal remedy against the mort- 
gagee, even though the mortgage remains 
in full force, against the mortgaged pro- 
perty." It is significant that their Lord- 
ships use the expression “3 or6 years as 
the case may be” which obviously has 
reference to whether the document is 
registered ‘or not. Then their Lordships 
go on to consider the effect of’ Art.: 132. 
Later on their Lordships refer to six years 
limitation with regard to suits on foreign 
judgments and some compound registered 
securities. Their Lordships wera dzaling 
with the Limitation Act IX of 1871 and 
-I can see nothing in this decision which 
is authority for the view that even as 
regards registered mortgages tae period 
of limitation,is 3 years, The sui was 
filed 10 years after the cause of action 
arose and the only contention was that 
_ Art, 132 applied and gave the plaintiff a 
period of 12 years even as regards per- 
sonalremedy. Andit was this argument 
that was repelled by their Lordships. 

. Ganesh Lal Pandit v. Khetra Mohan. Maho 


patra (1) was also a case where a stitona ~ 


mortgage was instituted 10 years after the 
debt became payable, and there was no 
question as to whether the three ar six years 
rule applied as in eithér view the claim 
was over six years. The contention there 
aleo was that Art. 132 applied. The judg- 
mént was delivered by Mr. Ameer Ali qnd 
the statem ent in the judgment that in the 
case of Ram v. Kalka Prasad (32) it was held 
by the judicial Committee that when a mort- 
gagee sues on a personal covenant to make 
the mortgagor responsible for any daficien- 
cy in the realieation of the mortgaze-debt 
out ofthe mortgage properties, jhe claim 
*Page of 7 A— [Edy * z Ep 
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would bə barred in 3 years” is with all res- 
pect too wide if itis taken to - include both 
unregistered and registered mortgages. As 
I pointed out, their Lordships in Ram  v.. 
Kalka Prasad (32) used the expression “3 
or 6 years as the case may be”. à 
Imay also point out that their Lordships 
of the Privy Council refer to with approval 
Miller v. Runga Nath Moulick (25) and the 
concluding portion of the passage which 
they cite from the judgment of the Calcutta 
High Court is to the effect that the person- 
al liability has become. barred as the suit 
was commenced more than six years after 
the accrual of the.cause of action. The 
question was not whether Art. 66 or Art. 
116 applied but whether Art. 132 applied 
as the sait was filed beyond the period pro- 
vided for both by Art. 66 and Art.116. It 
also appears from the statement of facts as 
get out .n the judgment that the mortgage 
document was not executed in compliance 
with the provisions of the Registration Act. 
It appears that the mortgagor Suryamani 
executed a power-of-altorney in favour’ of 


one Lakhan on the 29th July, 1834, to exe-. - 


cute and register the mortgage-deed and 
also a dzed of sale and that it was registered 
on the 9th July, and that the mortgage and 
sale we-eexecuted on the 23rd July. Their 
Lordsh:ps of the Privy Council after refer- 
ringto a. 32 of the Registration Act agreed 
with tbe High Court in thinking that the 
sale deed was not validly executed. They . 
also ag-eed with the High Court in think- 
ing tha; “the principal mortgage purport- 
ing to be executed by Suryamani was not 
executed in compliance with the provisions 
of law so asto make it binding on Surya- 
mani. I think that these facts show that the 
mortgage document in question was not 
properly registered and so was to be treated 
88 an uaregistered document and if this is so 
Art. 66 would be the article to be applied." 

I may also point out in this connection 
that thair Lordships have in two cases 
before them-held that the six years rule was 
appliceble in cases of registered documents 
for payment of money. E 

In Kameswar Pershad v. Rajkumari Rut- 
tan Kcer (33) the suit was to recover money 
due or a mortgage bond executed on the Ist 
of Marzh, 1872, byone Rani Asmedh Koer 
whereby the money was repayable in Sep- 
tembe- 1875. She surrendered her estate 
to one Run Bahadur Singh on condition that 
he woald pay her an allowance for main- 
tenance and pay off her liabilities. A suit 


Um G. 79; 19 I. A. 234; 6 Sar. P. Q. J, 241 
(P. O). 
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was filed by the mortgagee against the 
Raniand Run. Bahadur Singh on the 
mortgage-bond and it was held that the 
mortgage-bond was not binding on 
Run Bahadur Singh. There. was prior 
litigation which went tothe Privy Oouncil. 
On the 13th January, 1887 the appellant 
instituted asuit to have him declared 
liable personally on the agreement 
between himself and the Rani to pay her 
debts, the contention being that the case 
was governed by Art. 132. Lord Morris 
observes the “first objection taken to the 
suit’ was that it was barred by the law of 
limitation.” ` 

Prima facie this would be ‘obvious, for 
the bond was by its terms made payable in 
the month of September, 1875, whereas the 
right to sue the defendant for a personal 
debt would be limited to six years, and the 
present suit was not commenced until the 
month of January 1887, anintervalof over 
11 years. Theappellant, however, alleges 
thathe comes within the limitation appli- 
cable to a charge on immoveable property, 
which would be 12 years, ifhe is right in 
that contention, the suit being instituted 
11 years and some months afterwards is not 
barred. 

But it is necessary for the appellant to 
satisfy this Board, that the charge upon 
the estate was one which was binding upon 
it, and, bearingin mind the facts of the 
earlier suit, and what was said by the Board 
in that case their Lordships are not satisfied 
that it wasso binding in fact. 

In this view the period of six years, and 
not the period of 12 years, applies in this 
case, and the suit is 
red, À 
In Beti Maharani v. Collector of Etawah 
(34) the suit was by the plaintiff as the as- 
signee ofa registered bond, Lord Hob- 
house in delivering the judgment of the 
Board observes: “This appeal raises 
questions under the Indiag Limitation Act, 
1877. The suit is brought ona bond for 
Rs. 7,000 executed on the 20th June, 1876, 
by Lala Laik Singh, whose estate is now 
under the management of the Oourt of 
Wards, infavour of the Firm of Gopalji- 
Kishen Das. The plaintiff, who is now appel- 
lant, is assignee of the bond. The defend- 
ant, the Collector of Etawah, represents the. 
Court of Wards; > >- i 

The.debt was male payable on the Ist 
November, 1876. Nothing has, been paid 
on it. The suit was brought on the 6th 
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November, 1888, more than 12 years after 
the date of payment. The termof limita 
tion is six years; so that the. plaintiff has to 
prove cireumstanees which interfere with 
this running of time". Then his Lordship 
deals with the various.circumstances and 
holds that those circumstances were not 
made out 

I have æt out all the cases in detail and 
it seams to me thaton the authorities as 
they stanc the law is clearthat the limita- 
tion is six years and that it would 
requirea clear pronouncement of their 
Lordships of the Privy Council overruling 
the long course of decisions as to mortgages 
to enable me to hold that the period of 
limitation applicable is three years under 
Art, 66. 

I do not think that the two cases Ganesh 
Lal Pandit v. Khetra Mohan Mahapatra (1) 
and Ram v. Kalka Prasad (32) contain any 
such clear pronouncement of their Lord- 
ships of the Privy Oouncil. On the con- 
trary I dc not think, having regard to the 
considerations which I have already: set out, 
their Lordships had in mind the question 
which is at present in issue, namely, the 
applicability of Art. 66 or 116, l 

I would answer the reference by stat- 
ing that the period of limitation is govern- 
ed by Art 116 where the claim is to re- 
cover money due on a personal covenant 
conteined ina deed of mortgage, Ex 

Y. N. V. Reference answered. 
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PRTITIONERS IN CO. R P. 75 or 1927 AND 
Nts IN A. A. O. No. 221 op 1927— . 
PLAINTIFF3—APPELLANTS 


oa versus X 
GOVINDASWAMI NAIDU anp 

OrnE S—DEFENDANTS— RESPONDENTS IN BOTH. 
- Civil Procedure Code (Act V of 1908) s. 115 
O. XXIII, r. I—Abandonment of part of claim at 
lale stcge to cvoid objection as to jurisdiction, whe- 
ther permissitle. f. j ; 
Order XXIII, r. 1, Civil Procedure Code, gives a 
plaintiffa right to abandon a portion of his claim 
at any time during the pendency of the suit. A 
Court cannot refuse to allow the petition on the 
ground that i; was filed too late. °. 
Where the Court refuses to allow such an amend- 
ment cf the plaint, the High Oourt can interfere in 

revisicn. . 4 


e 
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. Petition, under 8.115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court. of . the District Munsif of 
Chidambaram, dated the 13th April, 1926, in 
I, A. No. 2016 o£1926 in O. S. No. 201 of 1926. 

Mr. S. Jagadisa Iyer, for the Appellents. 

Mr. M. Patanjali Sastri, for the. Respond- 

ent. 
JUDGMENT.—The petitioners who 
are the trustees of a temple filed æ suit 
for certain reliefs in the District Muasit's 
Oourt, Chidambaram, Objection was taken 
that the suit was beyond the pecuniary 
jurisdiction of the District Mursif and 
evidence and arguments on the point 
were heard. Before the District Muneif 
arrived at a decision, the petitioners applied 
for leave to withdraw a portion of their 
claim and fora consequent amendment of 
the plaint in order to bring the suit 
within the pecuniary jurisdiction of the 
District Munsif. The petition purported 
to be filed under s, 151 and O. XVII of 
the Civil Procedure Code. Order XVII 
is clearly inapplicable and must have 
been inserted by mistake, but from a 
note in the District Munsifs own aand, 
it would appear that it was regarded 
as a petition under O, XXIII, r. 1. The 
District Munsif rejected the peiitim on 
the ground that it was filed too late. 
O. XXIII, r. 1 runs:— 

“At any time after the institution ofa 
suit the plaintiff may, as against ell or 
any of the defendants, withdraw his suit 
or abandon part of his claim.” 

This gives him right to abandon a partion 
of his claim at any time during the pen- 
dency of the suit. The District Munsitf’s 
order, therefore, refusing to allow the 
petition on the ground that it was filed 
too late is clearly wrong andis one which 
he could not pass under O. XXIII, r. 1, 
which gives the plaintiff the righi to pre-e 
gent such an application at any time daring 
the pendency of the suit. 

It is contended for the respondante, that 
although this order may be wrong. this 
Oourt wil not interfere in revision when 
the petitipners have alternative remedy; 
the alternative remedy in this case being 
the representation of the plaint whica was 
ordered to be réturned to them. A dif- 
culty, however, arises if this cou-se is 
taken and that is that the petit. oners 
obtained an injunction in the Munsaif's Dourt 
which would-enure during the pendency 
of the-suit filed by them. Thatiajunction’ 
will be dissolved, by the return cf the 
plaint and might or nfight not be ra-gmnted 
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on presentation of ànother plaint or of 
the same plaint in another form, This 
alternative remedy would, therefore, leave 
them ina very much worse position than 
if they attain their end by the allowing 
of the revision petition, because, ifthat is 
allowed, the injunetion which has been 
eontinued up to the present time would 
still continue in force. That ground for 
refusing to interfere in revision cannot , 
be accepted. 


The order of the District Munsif rejecting 
the application must, therefore, be set aside 
and the application returned to him for 
fresh dsposal. The petitioners have pre- 
sented an appeal against the final order 
of the District Munsif in the suit and that 
has been transferred to this Court. That 
appeal is not now pressed and is dismissed. 
In the c reumstances, the proper order as 
to costs will be that each party do bear 
his own costs. 


V.N, V Order set aside. 


MADRAS HIGH COURT, 
Srcon> Civi, ArpeaLs Nos. 141 AND 241 
oF 1925, 7 
February 28, 1928. 
Present :—Mr. Justice Ramesam and 
Mr Justice Thiruvenkatachariar. 
‘In S. A. No. 141 or 1925. 
THUEALI VENKATAKRISHNAYYA . 
—Derenpant No. 23— APPELLANT 


versus 
VAJRALA OHINA VEERAREDDI aya.. 
OTEERS—REMAINING DEFENDANTS— 
RESPONDENTS 
In B. A. No, 241 or 1925, 
VAJRALA YENKATAREDDI— 
PLAINTIFF—APPELLANT 
versus 
VAJRALA OHINA VEERAREDDI 

AND oTSERS— DEF&NDANTS—RESPÓNDENTS. 

Civil P-ocedure Code (Act V of 1908), O. XLI, 
Tr. 4, 88—R. 4, applicability of, to cases where whole 
decree is mot appealed against—R. 83, scope of— 
Decree re-ating to various items—Appeal: only in - 
respect of some—Appellate Court, power of, to inter- 
fere with :zntire decree on ground of title common to 
all items. : : 

Order ELI, r.4, Civil Procedure Code, does not 
apply where the whole decree is not appealed against. 
[p.-826, cd, 2] A 
. Where a decree is passed in respect sf .several 
items of properties and an appeal is preferred 
with regzrd to some of these items, Order XLI 


E 


116 I, O. 1929 


r. 83, Oivil Procedure Code, has mo application 
it in -order to do complete justice between 
the parties in appeal in respect of the items 
appealed against it is not necessary to interfere in 
respect of the items not the subject of appeal. [p. 
827, col, 1.] rs 
A decree in respect of several items is for the pur- 
pose of O.XLI, r. 33, Civil Procedure Code, be 
regarded as a combination of several decrees. |ibid:] 
Kesho Prasad Singh v. Narayan: Dayal (7) and 
Gayan Singh v. Ata Husain (8), followed. » 
-Venkataramiah v. Chinnaiah (9), dissented from. 
Peria Krishnasami Naik v. Atyappa Naik (10), 
doubted, 


Second appeals against a decree of the 
Court of the Subordinate Judge of Guntur, 
in A. S. No. 35 of 1924, (A. S. No. 222 
of 1923, on the file of the Distriet Court 
of Guntur, presented against a decree 
of the Court of the Principal District 
Munsif, Guntur, in O. 8. No. 10 of 1921.) 


Mr T. V. Venkataramaiyyar, for the 
Appellant in 8. A. No. 141 of 1925. 

Mr. V. Ch. Veerareddi and 17 others, 
for the Respondents in B. A, No.141 of 
1925. . 

Mr. Ch. Raghava Rao, for the Appellants 
“in 8. A. No. 241 of 1925. 
N Mr. T. V. Venkataramaiyer, for the Re- 

spondents, in 8. A. No. 241 of 1925. 


JUDGMENT.—These second appeals 
arise out of the same suit and the facts 
out of which the suit arose may be stated 
as follows:— 


One Vajrala Ohinna Rami Reddi died 
‘intestate and issueless about 25 years be- 
fore suit. His properties devolved upon 
his widow, Subbamma, who died 8 months 
before suit. After her death one Venkata 
Reddi, claiming to be the reversioner 
filed a suit (Original Suit No. 10 of 1921), 
to recover the suit properties. There were 
five items of property. Defendants Nos. 1 
and 10 to15 were impleaded as lessees under 
Subbamma of items Nos.1 to 3. Defend- 
ants Nos. 2 to 6 are the sons of Ist Defend- 
ant. Defendants Nos. 7 to 9 and 
16 to 18 were their sub-lessees. Defendants 
Nos. 16 to 18 were also said to have 
trespassed upon item 6. Defendants Nos. 19 
to 21 were alleged to be the alienees of 


items Nos.4 and 5. The 22nd defendant ` 


is the diety of à temple represented by 
a trustee in whose favour item No. 2 was 
alienated. On the plea of defendants 
Nos. 1 to 18 that the plaintiff was not 
the nearest reversioner but that there were 
four other nearer reversioners who sold 
the property to T. Venkatakrishnayya he 
was added as 23rd defendant. The 


"Ay. 
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pedigree on which the plaintiff relied is 
as follows — 


Moni qued 
' 


| | 
Gangi Reddi Ayyala Reddi 


Veera ss Venkata Reddi' 
PET 
Venkata Reddi, Chinna Rami Reddi’ 
- (plains-ff). married Subbamma, 


(died issuelesa). 


Accordirg to the pedigree relied on by 
ihe 23rd defendant the plaintiff's grand- 
father Gangi Reddi had a father. Rami 
Reddi wko was said to be the brother 
of Ayyalu Reddi the grandfather of 
Ohhinna Rami Reddi, the ` last male- 
owner. Ayyalu Reddi had another 
brother Krishna Reddi whore pedigree is 
as follows :— 


, 


KRISHNA REDDI 





Koti Loadi 
Chenchu Reddi 


| 
Gangi Reddi 


a as 
Dc | | 
Venkata Reddi. Koti Rama s 
e Reddi. amas wami, 
The last four are the vendors of the 
23rd defendant. 


. Sometime after the filing of the suit 
a second suit Original Suit No. “352 of 
1922 was filed by one Ayyarappa Reddi 
who deniel the relationship alleged by 
the rival claimants in Original Suit No, 10 
and relied on a pedigree of his own. By 
consent the two suits were tried to- 
gether the witnesses for each claimant 
being allowed to be cross-examined by’ 
éhe other two claimants. The alienees 
defendants Nos. 19 and 21 also denied 
that any >f the claimants were rever- 
sioners. The District Munsif found that 
the relationship alleged by the plaintiff 


-in Original Suit No. 352 was not true 


and dismissed his suit. In Origjnal Suit 
No. 10 he found that the father of Gangi 

Rami Reddi but Veera 
Reddi so that Gangi Reddi was'a brother 
of Krishna Reddi, the ancestor of these 
reversionars put forward by the 23rd de- 
fendant. On this finding the latter rever- 
sioners as well as the plaintiff in Original 
Suit No. I0 would be reversioners of equal 
degree. . He, therefore, gave a deéree to the 


plaintiff" for one-fiftle of items Nos, 1, 2, 
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titled to the remaining 1/5ths of thes» items 
and awarled joint possession. Ee dis- 
missed the suit as regards the 5ta item 
because he found that the alienation of 
that item was binding on the revercioners, 
There were three appeals which were 
heard. by the  Sub-Oourt of Guntur. 
Appeal Suit No. 35 of 1994 was dy the 
plaintiff in Original Suit No. 10 in -espect 
ef.item No. 5 and 4/5ths of items Nos. 1 
to 4 and 6. Appeal Suit No. 36 cf 1924 
was by defendants Nos. 19 and ?1lin res- 
pect of item 4, Appeal Suit No. 61 of 
1924 was by the plaintiff in Original 
Suit No. 352 of 1922. The Subordinate 
Judge found that the claimant in Original 
Suit No. 352 of 1922 was not the rever- 
.8ioner and dismissed- the last mértioned 
appeal. He does not file a second appeal 
and we are not concerned with that case 
any further. : 

In Appeal Suit No. 36, that is the appeal 
of defendants Nos. 19 and 21, the plaintiff 
and 23rd defendant were made respond- 
ents but no others. In Appeal Suit Nos. 30 
and 36 the Subordinate Judge found 
that the alienations of both items Nos.-4 
and-5 were binding on the reversioner. 
This was enough for allowing Appeal Suit 
No, 36 ard dismissing Appeal Suit No. 35, 
But as defendants Nos. 19 and 21 also ques- 
tioned the relationship of tha plaintiff 
and 23rd defendant’ he considered 
that question also and. he found that 
neither the plaintiff nor the 23rd defen- 
dant has proved the relationship relied 
on by each of them. Having recorded the 
latter finding he dismissed the plaintiff's 
suit even as toitems Nos.1,2, 3 snd 6, 
though no appeals were filed by defend- 
ants Nos. 1 to 18 in respect of these 
items, It may be observed here that the 
23rd defendant did not file en appeal 
questioning the finding of the [istrict 
Munsif that there was no such person às 
Rami Reddi, great-grandfather of the 
plaintiff in Original Suit No. 10 ard that 
the plaintiff and the vendors of 2£rd de- 
fendant were reversioners of equal Cegree. 
The res&lt is that so far as the 23rd 
defendant is concerned his pedigree as. 
accepted by him finally stands es fol- 
lows:— : 

SERRA REDDI , 





| y B 
Krishna Reddi: Ayyappa Gangi hae, 


Reddi 


The descendants of these thres brothers. 
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- decree. 
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have bsen already set forth- in the previous 
pedigrae. The second appeals before us 
are naw filed by the plaintiff and 23rd 
defendant. Second Appeal No, 141 is by 
the 23rd defendant in respect of. items 
Nos: 1 2,3 and 6 only and in it we are 
not concerned with items Nos. 4 and 5 
or as 30 defendants Nos. 19 and 21,- and 
Second Appeal No, 241 is by the plaintiff, 
in respsct of the whole suit. Defendants 
Nos. 1 to18 who are the respondents in 
the case do not appear. The reason is 
obvious. They admitted the pedigree re- 
lied on by 23rd defendant and were con- 
tent tkat a decree should be passed ~ 
against them in favour of plaintiff and 
23rd cefendant: Of these defendants 
Nos. 1 to 18 are either tenants or sub- 
lessees and claim no title in themselves 
and heving admitted the title of 23rd 
defendant who himself now admits the 
title o2 the plaintiff to l/áth share they 
cannot now deny the title of the plaintiff. 
They, therefore, must be taken to have 


_admitted the title of both 23rd defendant 


and plaintiff. The same remarks apply 
to the alienee 22nd defendant. Under 
these circunistances the question arises’ 
whether this is a casein which the Sub- 
ordinate Judge could modify the District 
Munsifs decree in respect of items Nos. 1 
to 3 and 6 also, though no appeals were 
filed in respect of them by defendants 
Nos. 1 to 18 and 22 nor a memorandum 
of objections in Appeal Suit No. 35 in 
which they were respondents. Order XLI, 
r. 4, dces not obviously apply as the whole 
decree was not appealed against. The 
only question is whether O. XLI, r.- 33, 
applies In the present case defendants 
Nos. 1 to 18 and 22 did not set up a 
rival title in themselves and were content 
to recognise the plaintiff and 23rd defend- 
ant as entitled to 1/5th and: 4/5ths res- 
pective_y in items Nos. 1 to 3 and 6 by 
not appealing against that portion of the 
If hereafter some other claimant 
is found to be the true reversioner he 
can recover the ‘property from plaintiff 
and ths 23rd defendant. It i& not open 
to defendants Nos. 1 to 18 and 22 who 
have acmitted the title of the 23rd defend- 
ant and through him the relationship of 
plaintiff to vary their case at à ]ater stage 
and toclaim the benefit of O. XLI, r. 33. 
Thus, though the result of not varying 
the Disirict Munsif's decree in respect of 
items No. 1 to 3 and 6 would be two decrees 
based on somewhat inconsistent «grounds, 
there :s*neither hardship nor any real 
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anomaly in this. Having regard to- the 
large number of authorities cited before 
us, we hold that the Subordinate Judge 
had no jurisdiction to exercise the power 
conferred by O. XLI, r. 33. Rangam Lal 
v. Jhandu (1) Ganga Dhar Muradi v. 
Banabashi Padthari (2), Abjal Majbi v. Intu 
Bepari (3), Ramalingam Chettiar v, Sub- 
ramanya Chettiar (4), Malyala Surayya v. 
Venkata. Kumara Mahipathi Surya Rao 
(5), Chockalingam Chetty v. Seethai Ache (6) 
and Kesho Prasad Singh v. Narayan Dayal 
7). 
| We are inclined to agree with the obser- 
vation of Dawson Miller, C.J. at pages 41 
and 42* of the last case as to the object of 
O. XLI, r. 33. It is not necessary to do 
complete justice to defendants Nos. 19 and 
21in A. 8. Nos. 35 and 36 that the decree 
as to items Nos, 1 to3 and 6 should be in- 
terfered with. This, in our opinion, is the 
true test for the application of O. XLI, r 
33. As pointed out in Gayan Singh v. 
Ata Husain (8) the Munsif's decree is a 
combination of what are really several 
decrees. The decree relating to items Nos. 1 
to 3 and 6 has become final. 

We, therefore, dissent from the decision 
in Venkataramiah v. Chinnaiah (9) and 
are inclined to doubt the correctness of the 
decision in Peria Krishnasami Naik v. 
Aiyappa Naik (10). The former decision 
relies on the latter and the decision in 
Venkatachela Pillai v. Ranga Pillai (11). 
But the last case scarcely supports it for it 
relates only to the power to correct minor 
errors. 

‘We donotthink that this is a case in 
which the Subordinate Judge should have 
reversed the District Munsif's decree as 


(1) 11 Ind. Cas. 640; 34 A. 32; 8 A. L. J. 1111. 

(2) 24 Ind. Cas. 208; 22 O. L. J. 390. 

"a 32 Ind, Oas. 494; 22 O. L. J. 394; 20 O. W. N. 
-542 


(4) 103 Ind. Oas. 394; 25 L. W. 699; 52 M. L. J. 612; 
38 M. L. T. 323; A. I. R. 1927 Mad. 620; 50 M. 614; 
(1928) M. W. N. 202. e ] 

(5) 88 Ind. Cas. 99; 48 M. L. J. 577; A. I. R. 1925 
Mad. 771; 22 L. W, 376; (1925) M. W. N. 730. 

(6) 107 Ind. Cas 237; 54 M. L.J. 88; A. T. R. 1927 
P. C. 252; 460. W. N. 1231: 27 L, W. 1; (1928) M. 
W. N. 29; 47 O. L. J. 136; 32 C. W, N. 281; I. L. T. 
40 Rang. 18; 30 Bom. L. R. 220; 26 A. L. J. 371; 6 
R. 29 (P. C.). 

(7) 82 Ind. Cas. 984; 4 Pat. 37; A.I. R. 1925 Pat. 


DA 

(8) 60 Ind. Oas. 817; 43 A. 320 at pp. 323, 324; 19 
&. Ti. J. 83. 

(9) 53 Ind, Cas. 201; 10 L. W.357; (1919) M. W. N. 
807 


(10) 24 Ind, Cas. 921; 1 L W. 376. 
(11) 94 Ind. Cae. 694; 28 M. L. J. 334; 17 M. L. T, 
220; 28 ML. J. 334. 
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to items N2s.1 to 3ànd bin respect of which 
all tke pazzies interested are content with 
and do rot complain against the District 
Munsifs decree. We allow both the 
Second Appeals Nos. 141 and 241 of 1925 
and restore the decree of the District 
Munsif as to items Nos. 1,2, 3 and 6. We 
direct thas all parties will bear their own 
costs hers and in the lower Appellate Court 
as to these items. 

As to-tke rest of the plaintiff's: appeal, 
the lower Appellate Court has found that 
he is not £ reversioner and as the question 
is one of Zaet, we cannot help the plaintiffs. 
Such relief as he gets in respect of 1/5th 
of items hos. 1 to 3 and 6, is given to him on 
the ground already dealt with in that the 
Subordinete Judge ought not to have 
exereised ihe powers under O. XLI, r. 33. 
.He will pay. to 23rd defendant costs in 
Second Appeal No. 241 of 1925 caleulated 
.on 4/5ths of the valuation. 

V. N. V. Appeals allowed; 


MADRAS HIGH COURT. 
APPEALS Nos. 4, 6, 12, 13, 26, 42, 57, 79, 
80, 106 & 109 or 1918. 

“April 26, 1928. 
Present :—Mr. Justice Phillips and . 
Mr, Justice Odgers. 
B. A. RAJAMiER—Derenpantr— 
APPELLANT 


versus . 
M. R. M. A. SUBRAMANIAM CHETTIAR 
AND OTHERS—PLAINTIFFS— 


. RESPONDENTS. 

Debtor ard creditor—Creditor entitled to particular 
charge—Aczzptance of new security—Release of 
original charge—Later transaction held void—Credi- 
tor, right of, to enforce original charge—Transfer of 
Property Act (IV of 1882), s. 6 (e)—Settlement of 

eproperty in trust—Allowance reserved in debtor's 
favour, whether alienable—Civil Procedure Code (Act 
V of 1908), C. XXI, r. 68—Suit under r. 68, whether 
continuatioa of claim proceedings. 

Where a creditor who has a charge on certain 
properties cf the debtor in respect of his debt 
accepts a new security agreeing to release the prior 
charge, ani the subsequent transaction is held in- 
valid and -menforceable, the creditor if entitled to 
fall back on his original remedy and to enforee the 
[p. 829, eol. 2.] 

Har Chaad Lal v. Sheoraj Singh (6), relied on. 

Scarf v. Jardine (4), Taylor v. Homstead Colliery 
Co. Ltd. (5) and Sinnam Chetty v. Alagiri Aiyar (3), 
distinguished. 

Where the owner of an impartible estate created 

a trust for the purpose of his dgbts reserving an 
allowance cf Rs, 5,000 and odd a month in his own 


- favour: 


Held, tea: fhe allowance must be regarded as a 
reservation of his own property and was nof a mere 


' furniture. 
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right to maintenance coming under s, 6 (2), Transfer 
of Property Act, and was, therefore, alienable. p. 830, 
col 2] ` 


. Subraya Sampigethaya v. Krishna Beipacithaya 
(12), distinguished. MX ; 

A debtor who had pledged certain jewels executed 
a trust of all his properties directing the irustee 
to discharge the prior debt and subsequently 
hypothecated the same jewels to a third persor. The 
trustee omitted to pay and the pledgee im enforcing 
his pledge, got the -jewels sold out. Ira suit by 
the hypothecatee to enforce his debt, against the 
estate of the debtor in the hands of his legal re- 


: presentatives who had obtained possession from the 
“trustee: 


Held, that the hypothecation was not vord and 
that the plaintiff was entitled to proceed against the 
general assets of the debtor in the hands of the 
Xrustee^and consequently against the estate in the 
hands of the debtor's legal representatives: ^p. 832, 
col. 2; p. 835, col. an . g 

A suit under O. XXI, r. 63, Civil Procedure, Code, 
must be regarded as a continuation of the. claim 
proceedings and it makes no difference for this pur- 
posé whether the claim is allowed or dismissed. lp. 
833; col. 2.] 5 


Phul Kumari v. Ghanshyam Misra (22), referred ` 


to. .- E z : 
“ithe transfer of a portion of a debt is not invalid, 
[p. 833, col, ae 4 , ; 

‘In re Steel Wing Co. (20), relied on. ` 
Appeals preferred against the deczee of 


‘the Oourt of the Temporary Subordinate 


Judge, Ramnad, dated the 12th September, 
1917, in O. 8. No. 153 of 1910. 

Mr. A. Krishnaswami Iyer, for the Lppel- 
lant, : 
Mr. Srinivasa Iyyengar, tor the Respondent. 

S JUDGM none 

-  Apprat No. 26 or 1918. : 

Phillips, J.—This suit is based upon 
three documents, Exs. B, B.-1 and B-2, 
executed in 1895 and 1:96 respectively. 
These documents evidence loans taken by 


‘the late Rajah of Ramnad (hereinafter 
“called the Rajah) from the plaintiil's ather 


and hypothecate certain jewels -vhich 
had previously been pledged tc de- 
fendant- No. 4 Annamali Ohetti, cartain 
allowances reserved for the Rajah ande 
the trust deed, Ex. Q,  executec by 


chim on 12th July, 1895,in favour ož- the 


3rd defendant, and in one case’ cartain 
The Rajah had become heavily 
indebted and consequently executed the 


deed of trust, Ex. Q, in order to secure 


the estat&, namely, the Zemindari of Ram- 


-nads for his minor son, the lst daferdant. 


Under this deed he handed over the vhdle 
of the zemindari to the 3rd defendent in 
trust and provided, inter alia, for the pay- 
ment of his. debts .then existing and for 
the payment of certain allowances tc him- 
self and to óther members of his femily. 
The allowances to the Rajah consis-ed of 


“a monthly payment,of Re. 5,500*ani an 
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annual payment of Rs. 10,000 for Dasara- 
and these allowances were to be paid by the 
trustee out of the rents, income and profits ' 
of the estate. After executing thistrust deed, 
the Rajh borrowed further sums of money 
under the plaint document Ex. B, series. 
Subsequently, the trustees entered into 
an arrangement with the plaintiff under 
Ex. E oa 16th January, 1899, and undertook 
to seeuze the: debts due to the plaintiff, 
not only those under Ex. B series, but 
also those incurred prior to Ex. Q by a 
mortgage of the zemindari. This arrange- 
ment was approved by the Rajah in 
Ex. C-1 and accordingly a mortgage-deed, . 
Ex. N, was executed on 6th July, 1899. 


. The plaintiff brought a suit on Ex, N. in 


1900, and in 1902 the 1st defendant brought 
a suit to set aside that mortgage and another . 
mortgage executed by the trustee to the. 
Rajah. These suits went on appeal to 
the Higa Oourt, the judgment is reported in 
Subramanian Chettyar v. Rajeswara Dorai 
(1), and finally to the Privy Council, Sub. 
ramanian Chettiar v. Rajeswara Darai (2). 
It was then held that Ex. N was ‘not a 
valid mortgage and was not binding on the 
estate cf the lst defendant so far as the 
debts. incurred after the date of the trust 
deed were eoncerned. After the dismissal 
of his suit in the first Court the plaintiff 
filed the present suit on 15th April, 1905, 
and hag obtained a decree. A number of 
appeals have been filed against that 
decree, but the main appeal is No. 26 
of 1918, filed by the lst defendant and in 
his appeal memorandum he deals with 
praetiegl]p the whole of the case, 
Various objections to the decree have 
been puz forward and I propose to deal with 
them inthe order in which the learned 
Vakil for the appellant has argued them. 
Objection is takenin the first place to the 
'eonside-ation for Ex. B series. Four.items, 
“(Rs. 8,080, Rs. 4,000; Rs. 15,000 and Rs15,000 
‘respectively), are objected to. These sums 
formed- part of the consideration for the 
suit dceuments and apart from the re- 
cital in the documents by the Rajah that 
debts did exist, we have the further fact 
that at the time of the mortgage-deed 
Ex. N, ke again admitted liability for all 
these scis, As against this, the appellant 
relies oa certain statements in the depo- 
sition cf the Rajah in O.8. No. 60 
(1) 2 Ind. Cas. 963; 32 M. 490;.6 M. L. T. 143. 
.(2) 32 Ind. Cas. 258;. 39 M. 115; 29 M. : L. J. 856; 20 
O. W.N. 201; 3 L, W. 149; 19 M. Is. T. 150; 14 A. L. 
J. 153; (19.6) 1 M. W. N. 100; 23 O. L. J. 33; 18 Bom. 
,R360(P 0). ~ sU l 
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of 1897 and also on his deposition 
in 1903, Hx, Y-I. The accounts 


produced by the plaintiff are in accord- 
ance with his claim and the lst defend- 
ant has failed to produce the és- 
tate accounts which according to him 
would disprove the case, Although the 
Rajah did state in his deposition that 
these sums were not actually monies 
borrowed by him, yet in another part of 
his deposition he stated that all the sums 
included in the documents were due by 
him, On this somewhat discrepant evi- 
dence the. appellant's case relies, and cer- 
tainly in: so far as the item of Rs. 8,000 
and Rs. 4,000 and the 2nd item of 
Rs.115,000are concerned his case is very weak. 

The 3rd item of Rs. 15,000 is said to 
“have been a time-barred debt due by the 
Rajah’s father. This debt was apparently 
not paid when the estate was under the 
' management of the Court of Wards after 
the Rajah’s father's death, but it does not 


follow that the amount was not really due. 


The Rajah’s agreement to pay the barred 
debt of his fatheris not illegal for the 
whole estate in his hands would have been 
liable for his father’s debt, There was, 
therefore, a moral obligation to pay the 
amount and even if there was no fresh 
consideration at the time of the acknow- 
ledgement of the debt the debt would 
not be illegal. It is also very possible 
that the repayment of this debt formed 
part of the consideration for advancing 
the new loan. In these circumstances I 
must agree with the learned Subordinate 
Judge that full. consideration for Ex. B 
series has been proved. 


The next objection is that the suit is- 
not maintainable because the plaintiff had: 


a remedy under Ex. N as well as the 
remedy under Ex. B series, and, inas- 


much as he filed a suit upon Ex. N, he. 


must be deemed to have elected his re- 
medy and cannot, therefofe, fall back upon 
the alternative remedy. The fact that 
the plaintiff prosecuted appeals in the 
suit based upon Ex. N even after he filed 
his present suit, cannot affect the question 
in any way, for his claim under Ex. N 
having been negatived in the trial Court 
he had to pursue his present remedy in 
order that he might not be met by a plea 
of bar by limitation, Mr. Srinivasa 
lyyengar has not clearly stated the nature 
of the so called doctrine of election upon 
which he reltes, for he admits that he 
does not rely on the doctrine ef the elec- 
tion under the provisions of the Transfer 


^ 
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of Property Act, but cites three cases to 
prove his proposition, namely, Sinnam Chetty 
v. Alagiri Aiyar (3), Scarf .v. Jardine (4), 
and. Taylor v. Homstead Colliery Co., Ltd. (S). - 
Scarf v. Jardine (4),is a case where the 
plaintiff was dealing with a partnership 
after one of the partners had withdrawn 
but withoat notice of the withdrawal. 
The plairsif had, therefore, a remedy 
either aga:nst the new firm with which he 
actually transacted business or against the 
retiring partner and his firm. He chose 
to enforce his claim against the new firm 
and proved his debt against that firm in 
bankruptey. Having done soit was held. 
that he could not also prosecute his 
claim age‘nst the retiring partner. Sinnan 
Chetty v. Alagiri Aiyar (8) is a very 
similar cese. Both these cases can be: 
distinguished on the ground that the 
plaintiff's two remedies in those suits were 
based upon one and the same transaction 
and it was held that having enforced one 
remedy he could not enforce the second 
remedy arising out of the same trans-. 
action, The present case is very different, 
Here we have two independent trans- 
actions Ez. B series and Ex, N and the 
plaintiff's remedy under each of them is 
distinct. Although he had agreed under 
Ex. N to release his charge on the Rajah's 
allowances given him by Ex. B series, 
yet it is quite clear from the language 
of that document that it was not his in- 
tention to rescind the earlier transaction 
altogather, but in consideration for cer- 
tain prom ses he accepted a new security. | 
That subs3quent transaction having been, 
found to te invalid, he was thrown back, 
on his original remedy, and that he is 
entitled tc do so there is distinct autho- 
rity in Harchandi Lal v. Sheoraj Singh (6) 
and also in Noble v. Ward (7), In the 
*former cese the Privy Oouncil decided: 
that even when the first mortgage had 
been actually surrendered and a -fresh 
mortgage axecuted in its place and the 
fresh morizage had been partially en- 
(3) 77 Ind. Sas, 580; 46 M. 852; 18 L., W. 545; 45 
Hn "A J. 516; A. I. R. 1924 Mad. 438; Q924) M. W. 
- (4) (1882) ^ A. O. 345; 51 L.J. Q.B. 612; 47 L. T; 
258; 30 W. R. 893, ` i 
(5) (12804) 1 K. B. 838; 73 L. J. E. B.-469; 68 J. 
P. 300; 52 W. R. 417; 90 L. T. 363; 20 T. L. R. 338. 
(6) 39 Ind. Oas..343; 39 A.'.178; .92 M. L. J. 241; 
15 A.L. J. 223; 1 P. L. W. 330; 5 L. W. 502; (1917) 
M. W. N. 29€; 250. L.J. 316; 21 M. L. T. 292; 21 
CQ. W. N. T65; 19 Bom. L. R. 444; 44 I. A. 60 


P. O.). : ; 
: (7) (1886) 1 Ex. 117; 35. L. J. Ex. 81; 12 Jur. (x. ii 
167; 13 e 639; .14 W. R. 397;44 H, & O, 149; 14 
R. R. 54l. 30s 
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forced, yet when & portion of a later mort- 
gage was found to be invalid the mort- 
gagao was held to be entitled te fall sack 
upon ‘the earlier mortgage which he had 
actually surrendered. A similar principle is 
tobe found in Golab Koerv. Badshah Bahadur 
(8) and Saminathan Chetty v. Palaniappa 
Chetty (9). In the present case, therefore, 
the plaintiff having failed to enforce his 
remedy under Ex. N. as that document 
was held to be invalid, is certainly en- 
_titled to fall back upon the origiral trans- 
action, Ex. B series. Appellant relies on 
Morris v Baron & Co. (10), but in that 
cass Noble v. Ward (7) was not dissented 
from, but distinguished on the ground 
that it was a case of intention to vary and 
not to rescind a contract, whereas & de- 
finite intention to rescind was foun4 in 
the former case. Here we have merslya 
variation in the security and the re ease 
of one security on condition tha; anwther 


Q,Becurity should be substituted cannct be 


held to evidence an intention to rescind 
the original contract, which was a comtract 
to pay back certain money, but only an 
intention io vary the terms. Tayler v. 
Homstead Colliery Co., Lid, (5) is nct at 
relates tc the 
option granted under the provisions ofa 
special statute, namely, the Workmen's 
Compensation Act and can have nothing 
to do with any general principle of elec- 
tion. Adopting, therefore, the principle 
laid down in Har Chandi Lal v, Shzoraj 
Singh (6), which confirms prior rulings 
in this Oourt suchas Ramunni 7. Kerala 


. (LD, it must be held that the plaintff in 


the present suit can maintain Lis claim 
under Ex. B series. 

' The next argument relates to th» va_idity 
of the charge created by .Ex. B series on 
the allowance payable to the-Raiah under 


Ex. Q and it is contended (1) thai the* 
allowance being a maintenance allowance 


cannot be alienated and (2) that tae caarge 
upon this allowance was specifically re- 
leased by the provisions of Ex. N On 
the 2nd point it is argued that Ex. N 
was not ing itself void but was only void- 
able, but.inasmuch as it was held in the 
prior litigation that the trustee, 3rd defene- 
ant, was not competent to morigage the 


Ae 2 Ind. Cas. 129; 10 O.L, J. 420; 13 C. W. N. 
1197. i j PON ; 
(9) 26 Ind. Oas. 228; 41 I. A. 142; 18 O. W.N. 617; 


17 New. L. Rep. 58; 83 L. J. P, O. 131; (1915 A: C.. 


618; 110 L. T. 913 (P. C 


). 
(i9) (gis) A. O. 1; 87 L.J. K, B. 145; 1B L.T. 
. % 5 p $ .e.. : ba 


RDUM ` 
(11) 15 M. 166, 


‘allowance. 


116 1. C. 1929 


estate as security for debts incurred by 
the Rajah after the settlement deed Ex. Q 
and also that if Ex. N were treated asa 
compromise it was invalid for want of 
sanction, that portion of Ex. N, therefore, 
which related to the plaint debts was 
void as being beyond the powers of the 
trustee. As to whether the former 
contract was rescinded by Ex. N, I have 
discussed above, and found that there was 


,no rescission of the original contract. 


Beeause Ex. N. was incapable of being 
enforced the condition expressed in it 
that the Rajah released his right to his 
allowances must disappear with the rest of 
the contzact. As regards the first point. 
it is contended that the allowance of 
Rs. 5,50C per month which is provided 
for in Ex. Q is a mere maintenance allow- 
ance and as such cannot be alienated 
because it comes within the provisions of 
8.6. (d) of the Transfer of Property Act, 
being an interest in property restricted in 
its enjoyment to the owner personally and 


reliance -s placed on Subraya Sampigethaya 


v. Krishna Baipadithaya (12). In that case 
it was cbserved that every case must be 
determired on its own facts and it was 
held that on the facts of that. particular 
case a certain allowance for maintenance 
allotted to a widow was a right within 
8. 6 (d). On the other hand it was held 
by a Fall Bench in Appeal No. 58 of 
1919, eic, (unreported) that, where an 
allowanes had been decreed or settled by 
a compromise, it was not a right coming 
within s. 6.(d) of the Transfer of Property 
Act, but was alienable. In the present 
case it is doubtful whether the allowance 
can in any way be termed a maintenance 
‘The Rajah prior to the Im- 
partible Estates Act was the absolute 
owner oj the estate and, when he made 
the alienation under Ex. Q and reserved 
an allowance of Rs. 5,509 per mensem for 
himself, this allotance was a reservation 
of hisown property. The fact that itis 
no» mertioned in cl. 5 of Ex. Q styled 
‘Reservation of Devastanams, atc,,’ does 
not take away from its character of a 
reservat.on. ‘The income of the estate be- 
longed to the settlor and when he exe- 
cuied tte trust deed so much of the in- 
come ae amounted to Rs. 5,500 per men- 
sem was distinctly reserved for his own 
use in addition toa sum of Rs, 10,060 
per annum on account of Dasara. Thére 
can, therefore, ‘be no objection .to his 

(12) 73 nd. Cas. 584; 46 M. 659; 45 M. L. J, 533; 
Act, R, 1£24 Mad. 22; 19 L, W: 6; 33M. L: T, 57; -4 
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alienation out of the settlor's own estate. 

Às mentioned, Ex. B series hypothecated 
certain valuable jewels which had been 
pledged with the 4th defendant, and it 
is argued that after executing Ex. Q the 
Rajah had no power to hypothecate these 
jewels, as he had handed them over to 
the trustee under Éx. Q. The actual pos- 
session of the jewels was admittedly with 
the 4th defendant and the Rajah possessed 


only the equity of redemption. The pro-- 


perty, therefore, did not actually pass to 
the trustee and the appellant is constrained 
to rely on the language of para. 5 of 
Ex. Q in support of his case. The con- 
tention is that this equity of redemption 
comes within the words ‘all securities for 
such claims, demands’ etc., and inasmuch 
as the Rajah had a right to bring a suit to 
recover these jewels that right must be 
deemed to be aclaim or demand which 
was assigned by him to the trustee, 
This is straining the language of the 
clause very considerably, for what 
the Rajah possessed was the right to pay 
a certain sum of money and recover 
possession of the jewels. Unless such 
possession was refused, the Rajah had no 
right of suit and consequently it cannot 
be said that the equity. of redemption of 
these jewels passed to the trustee under 
Ex. Q. That being so, he was within his 
rights in hypothecating them to the 
plaintiff. 

Having found on this point in favour 
of the plaintiff the only question that 
remains for decision is the nature of the 
remedy which should be allowed. The 
Subordinate Judge has decreed the plaint 
amount as against the assets, if any, of 
the late Rajah in the hands of defendants 
Nos.land 2. Secondly, he has directed 
the Ist defendant to redeem the jewels 
pledged to the 4th defendantand declared 
that in default of his doing so within six 
months the plaintiff is entitled to have 
the Ist defendant's estate sold for his 
debt, A further relief is given against 
8 large number of defendants in respect 
of the late*Rajsh's allowance which had 
been drawn by them from Court towards 
the debts due to them. There is also 
another provision that. if the lst defend- 
ant does not redeem the jewels the plaint- 
iff should deposit the pledge amount and 
the 4th defendant should produce the 
jewels, Since this appeal was filed the 
jewels have been sold and" this . portion, 
0f the decree cannot he enforced, and 
the plaintiff does. not-seriously Press. for 
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the establishment of his right to redeem 
the 4th defendant's pledge -although it 
would appgar that the 4th defendant has 
acted somewhat rashly in selling these 
jewels witout the leave of the Court, while 
para. 5 of the lower Court's decree was 
still in fcrce. The main contention of the 
let defendant is that the decree making 
his zemindari liable for the plaintiff's debt 
is. wreng and the plaintiff is not entitled 
to any charge against the estate. In order 
to decide this point it is necessary to 
consider the facts which induced the 
Subordinate Judge to givesuch a decree. 
The jewels were admittedly pledged to 
the 4th defendant and subsequently 
hypothecated to the plaintiff in 1895 and 
1896. The debt dueto the 4th defend- 
anton the pledge of the jewels is one 
specified in Ex.Q as being payable by 
the truste» out of the income and profits 
of the premises hereby assured. The 
Rajah could, therefore, have enforced the 
payment of the 4th defendant's debt by 
the trustes. The Rajah hypothecated the 
C B-2.. He re- 
cited in tne documents that the trustees 
were bound ío redeem the hypothecated 
jewele ana return them to him. This re- 
cital is to be found in both Exs. B-l and 
B.28nd is in effecta representation that 
the jewels were free from encumbrances 
when they were hypothecated to the plaint- 
iff. Subsequently the 4th defendant 
obtained a mortgage of the estate as fur- 
ther security for his loan Ex. III dated 
the 28th September, 1899. The Subordi- 
nate Judge has based his orderon the 
principlein Ascherson v. Tredegar Dry Dock 
Co. (13) finding that the plaintiff's position 
is analogous to that of a surety who 
had become liable for his principal’s debt 
and can enforce all the claims that the 
psincipal has against the creditor, As 
tbe Rajah had a right to enforce the 
payment of thisliability, namely, the loanon 
pledged jewels against the trustees and the 
estate in his hands, so the plaintiff, as a 
person who is liablé to pay the pledge debt 
before he can enforce his charge onthe 
jewels themselves is subrogated to the 
Rajah's rigat to enforce payment of that debt. 
against the estatein Ist defendant's hands, 
lt is well settled law that a surety is 
entitled to pe indemnified against liability 
as well as against loss incurred on behalf 
of his principal. Lacey v. Hill (14), Ascher- 


Q3) (1909) £ Oh. 401; 78 L. J, Oh, 697; 101 L. T, 
(14 (18748 Eq. 18% — e- E 
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son.v. Tredeggar Dry Dock Co. (13), Wamer- 
shansen v. Gullick (15). In order to apply 
the same principle here it is, necessary 
to hold that the plaintiff's position is 
analogous to thatof a. surety; and the 
appellant relies on a dictum in Mcham-: 
mad Mahmud Ali v. Kalyan Das (16) which 
contradicts this proposition in terme, for 
it is stated at page 193* that a  puisne 
encumbrancer is not ina position &nal»gous 
to a surety, but the position thai we 
have in this case was not under con- 
sideration by the learned Judges aid the 
observation is couched in general terms. 
Admittedly, if the plaintiff redesmed the 
pledge of the jewels, he would ste» into 
the.shoes ofthe 4th defendant end »ould 
enforce the 4th defendant's rights against 
estate, but until he does exercise his 
right .of redemption it is difficult io see 
how he can be deemed to be subrczated 
to the 4th defendant's rights, as suggested 
by the plaintiffs Vakil but the casa put 
forward by the plaintiff that he 5. en- 
titled to subrogation not to .tae prior 
encumbrancer, but to the Rajah is a more 
plausible proposition. | 
.The Rajah had, in effect, reprecented 


to the plaiutiff that the jewels wer un-: 


encumbered. In order to make thst re- 
presentation true the Rajah hac a right 
to compel the trustee to pay the 4th 
defendant's debt out of the esiate. Can 
the plaintiff now be heard to sar that 
inasmuch as he could enforce his claim 
against: the Rajah personally he must be 
able to enforce any right which the Rajah 
had against the estate. None cf tae re- 
ported cases relied on is quite &na:ogous 
to the present one, but they are all some- 
what similar and must be examinsd in 
order to see if the principles sonszained 
therein can be extended to the.facts in 
this case. In Ascherson v.. Tredegar Dry 
Dock Co. (13) a certain company had given 
a guarantee to a bank and one cf the 
Directors of the Company who joired in 
the guarantee died, and upon his death 
the total liability on the guarentes was. 
ascertaigted by the Bank as on iha- date 
ang the deceased’s estate was held liable 
to make good the amount jointly with 
the other Directors of the Oompany. 
The executors accordingly sued to enforce 
the guarantee given to the Bank by the 
other Directors, and the claim was ellowed 
because jt .was a. claim which 


(15) (1893) 2 Ch. 514; 3 R. 610; 68 L. T. 753 
'(16) 18-A. 189; A. W. N. (1896) 65. as AE 


*Page of 18 A,.—[Ed.] e D ae 
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could have been enforced by the bank 
itself ard the. executors of the deceased 
were given the advantage of that 
security An assignee of the right to 
proceed against sureties has been held 
entitlediosue on such assignment, even 


before hə has been made to pay any amount,- 


the right of suit arising when he becomes 
liable tc such payment; British Union & 
National Insurance Co. v. Rawson (17) and 
In re Reybould, Raybould v. Turner (18), 
when tha trustee of an estate had been held 
liable for damages caused to an adjoining 
owner that adjoining owner was allowed to 
recover ;he amount of his damages not from 
the trussee but from the estate in the hands 
of the trustee on the ground that the trustee 
was entitled to be indemnified out of the 
assets o7 the estate. These rights are all 
recognised as equitable rights and it cannot 
be gaineaid that the plaintiff's rights in the 
present case are somewhat analogous to the 
rights eonsidered therein, although, pos- 
sibly,it may be neeessary to extend the 
principke somewhat to make it applicable 
here, Asagainst the Rajah, the plaintiff 
was entitled to have his debt secured on the 
jewels unencumbered and the Rajah was 
entitled to compel the trustee to redeem 


the encambrances upon the jewels out of . 


tha income of the trust property in the 
esiate. It was, therefore, equitable. that 
the plazntiff should be allowed to enforce 
the rigLts of his debtor in order to secure 
his morey. It is true that the plaintiff is 
not himself liable to pay any debt, but he 


has to redeem the pledge debt before he. 
can enforce his hypothecation and in that . 


sense there isa liability upon him which 
has been imposed by the omission of the 
Rajah zo enforce the payment of this debt 
by the srustee. I do not, therefore, think that 
it would be straining the principle of cases 
I have cited above to apply it to the 
plaintiff here. The same principle has 
been adopted ip this Presidency in Sanka 
Krishnamurthi v..Bank of Burma (19) 
where a creditor was allowed to proceed 
directlz against the assets of a minor 
which .would have been available in the 
guardian’s hands for the payment of the 
suit debt. I must, therefore, agree in the 
conclusion arrived at by the learned Sub- 
ordinate Judge and find that plaint- 
iff is entitled to proceed against the 

(17) (12916) 2 Oh. 476; 85 L.J. Oh. 769; 115 L.T. 
331; 60 ©. J. 679; 32 T. L. R. 665. 

(18) (B900) 1 Oh. 199; 69 L, J. Ch. 248; 48 W. R. 
301; 82 L. T. 46, . 

(19) 1- Ind. Cas. 79;.35 M. 692; 
385; 21 M, E. J. 620; 11. M, L.-T, 58. 
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“estate of his mortgagor in the hands of 
‘the trustee, and ‘consequently against the 
estate in Ist defendant's hands,he having 
obtained possession from the trustee, 

The objection taken that the suit is 
barred by limitation as having been 
‘brought more than'six years from the date 
-of the suit documents is met by the plea 
that the Rajah acknowledged thesuits debts 
within the period of limitation, In Ex. 
.O-1 dated 15th April, 1899, just six years 
before suit the Rajah’ approved of what 
:was done. “In settlement of the amounts 
-due by me to Devakottah Ramanadahan 
“Chettiar in the -compromise of suit 


No. 69 before the Madura Sub-COourt (East)." : 


"The contention that.the word 'settlement' 

means payment cannot be accepted for.a 
‘moment. The circumstances of the case ag 
‘disclosed by the evidence show that there 
‘was no payment and that the word ‘settle- 
~ment’ merely means an arrangement and, 
‘therefore, this document is: a ' clear 
‘acknowledgment of the debts now sued on. 
‘This being just six years before suit, itis 
unnecessary to consider the other docu- 
‘ments, Exs. Y and Y-1 which are also- 
relied on by the plaintiff as acknowledg- 
ments. The suit is clearly not barred by 
‘limitation. On all these points, therefore, 
the appeal fails and must be dismissed 
: with costs. id 


. - A. B. No. 79 oF 1918, 


Inthis appeal the appellants are persons 
: who: attached: the allowances payable to 
.the late Rajah and against whom a decree 
.for refund to the plaintiff-has been passed. 


The contention on their -behalf is that the zisa minor under the Oourt of Wards and 


. Rajah was not:in a position to transfer a 


part only of his allowance. The transfer of - 


,a part of a debt was not recognised in 
, English Common Law, but the assignment 
_of a part of a debt was always held to be 


. property in that portich ofthe debt. In 
enforcing such claim it would be necessary 
.. to implead the owner of the other portion 
.Of the debt, but apart from that there 
is no objection in equity-to enforcing a 
;elaim for part payment of a debt [vide 
. In re Steel Wing Co. (20)]. It has also been 
held that the partial transfer of a debt is 
‘validin Appeals Nos. 58 etc. of 1919 in this 
Court, and this objection must, therefore, be 
disallowed although there is a remark in 
Doraiswami. Mudaliar v. Doraiswami 


(20) (1921) 1 Oh, 349; 90 L: J. Oh. M6; (1920) B. & 


O. R. 160; 124 L, T. 664; 65 S. J, 240, 
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, Iyengar (21) which throws. some. doubt 


upon tlis conclusion, . | 
.A . further contention raised by these 


‘appellants who support -the -appellant in 


Appeal No. 26 of 1918.in his main conten- 


‘tions, is that, if his’ contention that the 


‘estate ic not liable for the suit’ debt is 


‘upheld, zhe burden. cast upon them: will 
‘be very much increased if the charge upon 


the allowancés alone is. upheld. - These 


‘appellants and also the.-appellants, in 


‘Appeals Nos. 4, 6, 12, 15, 42 and. 57: of. 1918 
“who stand in thesame-position are not made 
parties to his appeal, by. the, appellant in 
"Appeal No. 26 of 1918 andit is contended’ 
that unless that -appeal is allowed in toto 


“in which. case it. would. not. affect, the 


‘intaresta of those other appellants, rélief 
‘cannot be given in - respecti;only-of the 
charge egainst the Ramnad- estate. The 
only answer that the appellant in Appeal 
No. 26 can give to’ this contention is that 
‘those cther appellants must ‘pay what 
they hare drawn and, therefore, cannot be 
affected in any way by ‘the denial of the 
plaintiffs claim against.the estate. This 
-is true to a certain extent, but the appel- 
lanta would “be entitled to. contribution 
from the other properties given as security 
.for the plaint debt and to the extent they 
‘would te injured. That being so, it. would 
‘be “inequitable to grant such relief to the . 
appellant in Appeal No. 26 -as would 
` damnify persons who were not made par- 
‘ties to his appeal -and this is. a further 


"ground for rejecting. lst .defendant's con- 


‘tention that his - estate cannot be 
‘liable for the suit debts. ` - ^ 
`` The appéllant in Appeal, No. 57 .of 1918 


made 


he urges asa further ground .of. appeal 
that no notice was given to him as provided 
in s. 4E (1) of the, Court of Wards Act. 
This suit has, however, been brought under 


good in equity and was deemed to pass the » O. XXI, r. 63, to set aside the order of 


Ocurt iismissing the plaintiff's claim peti- 
'tion and it must be deemed to be a con- 
tinuation of -those proceedings and, there- 
‘fore, co’ fresh notice to the -appellant 
is necessary. The argument that a suit 
may be & continuation of the prior pro- 
claim:'‘is allowed 
.but'is aot such, continuation when the 
‘claim s dismissed; is based on. no 
‘recognised principle. In fact in Phul 
Kumari v. Ghanshyam Misra (22) for the 
* - (21) 87 Ind. Cas. 382; 48 M. L. J.442; at - p. 439 (1925) 
M. W. N.180; A. I. R. 1925 Mad. 753. ' 

(22) 38 O. 202; 7.0. L.J.36; 12 C..W. N. 169; 10 
Bom. LeR. 1; 5 A. L. J. 10; 17 M. L. J. 618; 2 M, Ie 
T. 505; 14 Bur. L. R. 41; 851. A. 22 (P. C.). 
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purpose of Oourt-fee a similar suit was - 


‘deemed to.be a continuation of ihe prior 
proceedings when the suit was brought 
after the claim petition had been'dismissed. 
~The lst defendant has raised e further 
point with regard to the amount declared 
‘in the decree to be due by him to the 4th 
defendant. Apparently a statement was 
filed in Oourt by the 75th defendant, 
representative of the 4th defendant, on 
'28th July, 1917, whereas the decree is 
dated 12th September. 1917 and the Ist 
'defendant does not appear to have taken 
any objection to the same. It is’ rather 
late now to object to the further statement 
‘put in pursuance of the earlier ona by the 
plaintiff and 4th defendant's representa- 


tive jointly, and it is in accordance with ^ 


the further statement that the lower Court 
‘has made its calculations. This contention 
must, therefore, fail. : 
All these appeals are, therefore, dismissed 
ith costs. ' ‘ 


APPEAL Suit No. 106 or 1928 
AND 
MEMORANDUM OF OBJECTIONS. 

. There remains Appeal No. 106 of 1918 and 
. this relates to the interest disallowed by 
., the lower Court, The Subordinats Judge 
‘lias disallowed interest on the plaint 
amount from the date'of the plaint to 
the date of the decree and’ has done this 
“because he holds that the plaintif is 
` responsible for the very long delay, that 
has taken place in the disposal of this suit. 
In' this respect we are not prepared to 
‘interfere with his discretion. , He has, 
« however, allowed only six per cent. interest 
‘from the date of the deeree to the date 
of payment but as thecontract was to pay 
interest at the rate of 12 per cent. wa think 
in this respect he was wrong end we, 
:therefore, order that, so far as 
defendant and the estate are concerned, 
interest must be allowed at 12 per cent? 
‘from the date of the lower Court's 
decree. ‘ ; 

With this modification the appeal is 
dismissed with costs. —. i | 

The nfemorandum of `objecticns are 
dismissed with 
appellant will pay the' costs. of the ré- 
spondents except’the lst defendant end will 
get proportionate costs as against the Ist 
defendant on the amount allowed, . : 


Timefor payment ofthe decree amount . 


‘six’ monthsfrom this date. |. . . . 
In Appeal.No. 26: of 1918 we'certity costs 
for two-Counsel, CS | ii 


8, 4; BAJAMIRR v, SUBRAMANIAM GHHTTIAR, 


ihe lst, 


-time as tbe Court : 
' -The otaer connected appeals are prin-. 


costs; In the appeal the ` 


‘tiff, 
"Appeal No, 106 of 1918 which was argued 
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In Appeal No. 79 of 1918 there will be 
no order as to costs as they are said to 
have been paid already by the appellant. 


Apprats. Nos, 4, 6, 13, 12 anp 26, 42, 57, 

Da 79, 80, 106 AND 109 or 1918 

Odgers, J.—The main appeal argued 
was Appeal No. 26 of 1918 by thelst defend- 
ant. Ths suit which was originally one 
brought as long ago as 1405, was by M.R.M. 
A. Subramaniam Ohettiar,the adopted son of 
Muihiacketty alias Ramanadham Obétty, 
for moneys borrowed by the late Rajah 
of Ramnad who is the father of defend- 
ants Nos.land 2. The plaint as originally 
framed esked that these defendants as 


‘representing the late Rajah should be order- 


ed to pgy the sum of Rs. 3,45,000 and 


„odd witk subsequent interest out of the 


assets of the late Rajah and that the pro- 
perties inschedule A (jewels) should be 
produced by the 4th defendant, the pled- 
gee, and that these and the properties in 
schedule (furniture) be ordered to be 
sold and the’ sale-proceeds credited to 
the amount due to the plaintiff. It was 


-also prayed that defendants Nos.3 and 5 


to 5l be ordered to produce the sum taken 
by them from Court in order to be paid 
to the plaintiff on account of the amount 
due to him. By an amendment made in 
August 1317 a prayer was added in the 
alternative that .the Ist defendant as 
bensficiary under the settlement or deed of 
trust he ordered to pay to the 4th defend- 
ant’s legal representatives the amount now 
due on account of the debt of Rs. 60,000 
and interest thereon from out of the settl- 
ed properties or that on payment by the 
plaintiff to the 4th defendant's legal 
representatives the plaintiff be declared to 
be entitled to realise the said amount from 
the settled properties in default of the lst 
defendant as beneficiary under the set- 
tlement making the payment within such 
may fix. 


cipally by.the creditors who have been 
ordered to restore the sums drawn by them ' 
from Oourt towards satisfaction'of decree 
debts due to them. 

The Subordinate Judge found on all 
points substantially in favour: of the plain- 
thorgh the latter has preferred . 


solely on & question cf interest. 

The facts leading up to the questions of 
law. argued in the main. appeal have been 
set out more -than once, for instahce, in 


the judgweht ofthis Court in Subramanian 
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Chettyar v. Rajeswara Dorai (1) which 
went to the Privy Council in Subramanian 
Chettiar v. Rajeswara Dorai (2). It is, there- 
‘fore, sufficient for tlie present purpose to 
say that the first document with which we 
are concerned in this case is Ex. Q dated 
12th July 1926 which is called the get- 
tlement or deed of trust whereby the late 
Rajah of Ramnad being desirous of settl- 
ing his properties for the benefit of his 
heir apparent and also to provide for his 
own maintenance and that of the other 
members of the family, appointed a trustee 
Rao Bahadur Venkatarangier to whom the 
settler conveyed the entirety of his estate 
or zemindari together with outstanding 
debts, arrears of rent etc. due. owing or 
payable to the settler and all rights to 
prosecute any suit. The settler, however, 
reserved the Devasthanams Ohatrams, and 
Kattalais situate within his zemindari and 
rights to prosecute suits etc. in respect of 
the same. He also reserved the right of 


residence for himself and members of the ~ 


family in the estate palaces and directed 
the trustee to pay to the settler at the 
end of a year the sum of Rs. 50,000 and after 
the expiry of two years a further like sum 


and annually Rs. 10,000 forthe Dasara in. 


addition to the monthly sum of Rs, 5,500 
which. appears in the second schedule to 
the defendant. The trustee was to make 
the several payments mentioned in the 
document “as and when the same shall be 
required." The plaintiff's father's debt of 
Rs. 1,30,000 appears in the 3rd Schedule to 
‘the document. ` 
On 21st November, 1925, 7th . November, 
1896 and 25th November 1896,the late Rajah 
executed three bonds, Exs. B, B-1 and. B-9- 
in favour of the plaintiff's father. The 
first of these is secured on jewels worth 
Rs. 2,09,000 odd which the borrower had 
pledged with S.A. Anamalai Ohetty (4th 
defendant) of Kanadukathan for Rs. 60,600. 
The document contains,a list of these 
jewels and their value and says they were 
delivered on the21st April, 1893, to ALAR, 
` Ramaswami Ohetty of Devakottah and also 
recites th4t the jewels have been pledged 
“to S.A. Anamalai Chetty of Kanadukathan” 
“with the knowledge of” or “through” the 
‘above mentioned. A. L. A. R. Ramaswami 
Chetty. The second bond, Ex. B-1, recites 
Ex. B “executed to you by me *  * * 
* * * * * on the pledge of 
my jewels which the trustees are bound 
to redeem on payment of money and return 
to. me," * This is, therefore, a second mort- 


gaga secured on the same jewels and 
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also on che allowance, i. es- Rs. 5,500 a. 


menth p-ovided in the trust deed.. The ` 


third bord for Rs. 35,000 is to be repaid , 
in monthly instalments of Rs, 1,350 from , 
the allowances of the late Rajah. The suit 
is brought on these bonds. The next 
documen: is Ex, B, dated 16th January, 
1899, besween the trustee Venkata 
Rangier and the plaintiff. It recites Ex. 
Q the setslement deed and also that the late 
Rajah borrowed subsequent loans from the 
plaintiff's father and it further recites 
the plaintiff's father had agreed to relin quish 
and transfer in favour of the trustee the 
securities held by. the former. for the. 
above said loans. It was just about this 
time tha; negotiations forwhat has been 
called tha English loan were proceeding 
and it wes important that the estate on the 
security of which the English loan was to 
be advanced should be as unencymbered as 
possible, The trustee, therefore, agrees in 
this Ex. X to pay Rs. 
is the amount due to the Plaintiff up to 
the 13th January, 1899, the balance of 
Rs. 2,75,000 odd being due for subsequently 
contracted loans. Various payments are 
agreed tc be made by the trustee .in case 
the English loan is obtained, and the trus- 


‘tee further agrees that as soon as it is 


obtained he will effect a mortgage of all the 
immoveatle properties vested in him by 


shall conzain certain covenants, inter alia, 
the payment of instalments of Rs. 50,000 
every year. On such payments being 
made the Ohetty was to relinquish, his 
‘security on the Rajah’s allowance and 


viz, Suit No. 60 of 1897. On the trustee 
making afurther payment of Rs. 1,25,000 
the Ohetty was to release the late Rajah 
from all obligations and relinquish: and 
transfer tc the trustee all the other securi- 


- tieg’ given to the Ohetty by the late Rajah. 


he clause concludes: "I-agree to sell the 


. jewels only after giving intimation to you" 
aforesaid, on the 6th 


In pursuance of the 
1893, the trustee purported to effect a 
mortgage in favour of the plaintiff for 
Rs. 4,73,000 odd. This document contains a 


‘promise tc pay the sum of Rs, 1,81,000 


odd out cf the’ total amount due, on 
demand with interest at 19 per cent, 


from the 3rd July, 1839, to the date of pay- ` 
Theimportant clause is cl. 12 which : 


ment. 
provides that “except ashereunder pro- 
vided the Chetty's existing rights shall-not 
be affectgd" «but that from the date of the 
document his lien or charge on the Rajah's 


1,79,000 odd whiche - 


‘the settlement deed and that the mortgage | 


-withdraw the suit that had been. instituted, | 


te 
a 


_ dated 13th July, 1899; which is a small lcan 


BS 


allowance sSbhalliceaSe&nd thaton payment 
of the above-mentioned sum of Rs, ], 81,600 
odd and.Ra..1, 25,000 (which.-was .a subse- 
quent:debt) ‘all: débts.othér. than. the securi- ; 
ties ‘created’ by this” document - Ex-N' 
sliall cease: The only other document that .. 
is"necessary at present to refer to is Ex. P., | 


of Rs. 30,000 secured oñ- mortgage of:paddy. ` 
The mortgage of Ex. N was held by tais 
Court and: subsequently . by the Pr-vy 
Council to be invalid. . |. 

The following contentions were raised in 
this appeal. INN 

‘Consideration under -Ex.. B series of 
which. four items are impugned, .nam»ly: 
Rs; 8,000, Rs. 4,000, Rs, 15,000andi Rs, 15,600, . 
It? is contended that as.reg&rds.the frs- it 


. was a gift. It appears to have been. paid to 


the Ist plaintiff for the construction cla 
house which the Rajah says in his evidence 
in'Suit No. 60 of 1897 to havé,not yet been 
(onstrueted. On the other hand later on in 
his deposition the Rajah said he did not 
give any money ‘to the Ist plaintiff, for 
building the house.-It appears as an 


‘amount given for building the -house in 


Ramnad, In the plaintiffs account at- 
page 34 of the document and also page ^10 
‘of the printed recórds in A. B. No. 106 of.1323 
(O. S. No. 6 of 1922) Rs, 4, 000 stands on he 
same footing. The Rajah said in th» same 
deposition ‘Rs. 4,000 was given to zhe 
plaintiffs agent'as Dhanam for the con- 
struction of a house for him. The trüth. is 
these two sums seem to have been drawings 
on a credit arranged with the plzint:fi's 
father. If-they .were presents itis rataer 
remarkable that the Rajah should make 


' presents with money provided by his 


principal creditor. The oral evidence 


` seems to be unreliable and in his evidenesin' 


Rae 


A. 8. No. 106 of 1923 given in 1903 the Rajah 


; appears to have a clearer impression of 
“what took place than he had in the evidence ° 
- given in 1898. In my opinión, the appellant 


must fail as regards these two sums, 

As to the 4th item that must also be Jis- 
allowed. Some mutual arrangement is 
spoken to the Rajah in his deposition in 


- the 1897 suit by which this Rs. 15,000 was, 


paid as consideration for the grant o* a 
certain villago eo page 709 ofthe print- 
ed records in A. 8. No. 106 of 1923 (C. S. 
No.6 of 1922) in the absence of the procuc- 


e ‘tion of account books on the appellaat's 
-` side to which the Subordinate Judge makes 


reference itis impossible to say, thet these 


.BSums which appear in the Lbooksof the 
plaintiff and which there is absolu-ely 
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_as. the mo-tgage, Ex. 
„stated to be void the plaintiff has no right 
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no reason t> suspect can be disallowed. `. 
As to the third sum, also Rs. 15,000 there. ` 


.is: perhaps a little more difficulty. The 


Rajah in his deposition says that the plaint- 
iff put it to him that he should discharge 
this sum ,as a moral debt since it was due 
by his father (page 710 of the Blue Rook) 


` it-appears in the plaintiff's account Ex. H.. 


The contention is that the present Ist 
defendant zannot be liable for barred debt 
of his father included asit is in Ex..B-l. 
But the answer to that seems to be as 


. follows. This is an impartible zemindari 


and prior to the Impartible Estates Act 
the whole estate is liable for the father's debt 
in the hands of his successor who is bound to 
pay from tae assets of the father in his hand. 
The argumenton the other side seems to: 
rest on a misconception of the effect of 


s. 25 of the Contract Act thatthe debt must ` 


be that of the promisor himself. There is 
also the faet that payment ofabarred debt 
may be consideration for fresh transaction 
and very likely formed anitem of con- 
sideration in the present instance. The 
Subordina:e Judge disallowed this object- 
ion and okserved that there is absolutely no 
evidence. on the defendant's side, Defen- . 
dants Nos. 1 to8 having withheld the : 
accounts 02 the late Rajah. In my opinion, 
therefore, all these sums must be allowed. 
The seccnd point argued is thatthe suit 
is not maintainable. 
N, had been held, as 


to revert to his original causeof action on 
the bonds Ex; B series. It issaid that he 
must elect the remedy which he will pursue 
and he having élected to proceed on the 
mortgage, Ex. N., he cannot now turn 
-round and maintain this suit on his original 
-cause of action. The contention on behalf . 
eof. the appellant is- definitely put on the 
doctrine of election. It seems to be very 
doubtful i2 we'havę here really a question 
‘of election asit is understoodin equity. As ' 


‘poinied. owt in-Halsbury, Laws of England : ` 


Vol. 13 paze 127, note (a), questions of elec- 
tion proper arise where the person “electing . 
has to choose between twothings No doubt; — 
the plaint-ff assumed that Ex. N was a good - 
and valid document in his favour. He 
brought Lis suit on that. The document 
was held invalid and he then proceeds with :. 
his suit on the bonds. This seems to me . 
an entirely different proposition from the 


doctrine o? election either as set forth inthe: ` 


Transfer cf Property Act or that whifh.has ' 
prevailed in English .Oourts of ` Equity 
mostly ir connection ‘with; Wills, The 


The contention is that : 
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appellant relies on the caseof Sinnam Chetty 
v. Alagiri Aiyar (3), which decided that the 
plaintiff could after judgment elect to look 
only to his chance of obtaining satisfaction 
by execution or by proof and must give up 
his claim to the property. In the case cited 
the plaintiff had elected to give up his 
rights to a certain ring when he had 
partitioned against the defendant in in- 
solvency on the ground of the balance 
between the tivo debts (7.e.,) on the amount 
owing to the plaintiff by the defendant plus 
the value of thering detained by the defend- 
ant. This refers to a doctrine peculiar to 
Barikruptey Law and appears to me to 
have no application to the present case. 
Reliance is also placed on Scarf v. Jardine 
(4), where. the plaintiff was held to have 
‘disallowed his action on estoppel against 
a retired partner by suing the new firm 
with which he had actually dealt. The 
goods in question were supplied by ‘the 
plaintiff in ignorance of the change in the 
partnership and the new. firm had become 
iosolvent. The firm had been dissolved 
by the retirement of one partner and a 
new partnership had been constituted 
“with the second of the old partners and 
a third person. Lord Selborne said (page 
350*) "Put it as I can I am unable to under- 
stand how there could have been a joint 
liability of the three.” Lord Bramwell at 
page 365* puts it on the ground that other- 
wise two actions for the same debt would 
lie against the partner, Rogers who was 
a partner in both the firms. This appears 
to me to turn on the special law appli- 
cable to partnership and the choice toa 
creditor who has no notice of dissolution 
to sue either the old or new firm. It 
seems to me that it is not a case of elec- 
.tion as understood in equity at all. There 
are, moreover, several cases on the other 
side which seem to me to decide cone 
clusively in favour of the respondent. 


Harchandi Lal v. Shearaj Singh (6) is a" 


very strong case of the Privy Council. 
There was a mortgage of 1876,.The 
mortgagor died leaving a widow and a 
separated nephew’ who was the owner of 
the one-sixth of the mauza that had been 
mortgaged in 1876. In 1879 and 1881 the 
divided nephew mortgaged his share to 
the same mortgagee and in 1887 the 
widow and the nephew effected two mort- 
gages to the same mortgagee of the entire 
mauza::'Onm appeal by the widow it was 
held by the- High Oourt that the deeds 
' of 1887 were not binding on -her. 
*Pages of (1882) 7 A. O.—| Ed.] p 
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The mortgagee appealed to the Privy 
Ocuncil during which the widow died. It. 
wes held that the intention of the mart- 
gagee efter the two deeds of 1887 was to 
accept a new security extending to the 
whole mauza ia lieu of the security of 
1876. Cheintention, however, of the mort- 
gagee was entirely frustrated by the fact 
that th» two deeds were held not .bind- 
ing on the widow and the Privy Council 
said: “It does not appear to their Lord- 
skips to be consistent with equity or good 
conscience that the first three defendants 
having successfully maintained that the 
transaction embodied in the two deeds of 
1887 was not binding on Musammat 
Nandan, and consequently did not bind 
them ss heirs of Jai Ohand, should now 
ciaim ihe benefit of such transaction as 
a relesse of the mortgage of the 13th. . 
November, 1876.” It seems to me that the 
defendants here arein exactly the same 
position. They have had the benefit of the 
Plaintiff's money. Plaintiffs have failef 
to recover in their mortgage suit on 
accourt of certain considerations for which 
they were in no way responsible and it 
seems to mé that it would be equally 
againet equity and. good conscience if de- 
fendants were allowed to say now that 
the plaintiff cannot recover on foot ot 
these bonds. The remedy ‘now sought by 
the plaintiff really arises ‘because -the 
more recent cause of action, namely, that 
on Ez. N:has been declared void. That 
Ex. N was held invalid for want of sanc- 
iion is the alternative case stated by their 
Lordships in Subramanian: Chettiar. v. 
Rajesvara Dorai (2), when they say that 
"If oa other grounds the deed of com- 
promise (here marked as Ex. N) could be 
suppcrted, it is invalid in not complying 
with the condition imposed by 8.462 of 
the Oivil Procedure Oode applieable when 
the compromise was made..n the pre- 
sent case the leave of the Court was not 
obtained, and in the absence of such leave 
the sompromise cannot be supported.” 
Reference may be made to another case 
in the Privy Council Ganesha Row v. 
Tuljc Ram Row (23), where É was held 
that a certain agreement. and satisfaction 
entered thereunder were not binding on 
the plaintiff who was remitted to his origin- 
al rights under the decrees in a parti- 
tion suit. Other cases on “the point were 
citec, namely, Golab Koer v. Badshah Baha- 

(23; 19 Ind. Cas. 515; 36 M. 295; 17.0. W. N. 765; 11 
-A.-L. J. 589; 18 O. L. J. 1; 15 Bom. L. R. 626; 14 M. L. 
e ri ed M. W.N. 575; 25 M. L. J. 150; 401.4. 132 
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dur (8), where Mr. Justice Mukerjee "held 
a party is not always bound to make his 
election when two remedies are open to 
him. It depends on whether tha remedies 


“are inconsistent, election being the choice- 
between the two or more co-existing and 


inconsistent remedies and in Scmizathan 
Chetty v. Palaniappa Chetty (8), an appeal 


‘from the Supreme Court of Ceyion, it was 


said that even the same transaction may 
furnish different causes of action and 
second action can .be maintained. In that 
case certain promissory notes wers sued on 
and the suit failed owing to some material 
alteration in the documents. d. e 

It was held that a subsequent suit could 
be maintained to recover the consideration 


for the notes. So also in Rajarajeswara 


; Sethupathi Avergal v. Kuppusami Iyer (24) 


it was held that if à compromise is set.aside 
the parties are remitted to their original 


rights as.they stood before the compromise. 


was effected, I, therefore, think the point 
fails. l Sees 
The third point argued for the appellant 


-ison the subject of the charge on the al- 


lowances. It is first said that the . mortgage 
ofa maintenance allowance is illegal. We 
have already seen that an allowance was 
payable to the Rajah under the terme of 
Ex.Q. For this reliance is placed on 
Subraya Sampigethaya v. Krishna Baipadi- 
thaya (12) which is a Full Bench decision of 
this Court holding that the personal right of 
widow to future maintenance is purely 
persongl and. within the s. 6 (d) of the 
Transfer of Property Act. As against this, 


- there is the consideration that the Rajah 


was before the Impartible Estates Act the 
full owner of the property over which he 
had full powers of disposition and he had, 
therefore, full power tomake a reservetion 
out of his own property in favour of himself, 
The consideration for these payments are 
set out in para. 23(11) of Ex.Q and it is 
impossible to say that an allowance of tlfis 
kind or magnitude is on the same footing 
asa mere maintenance allowance for a 
widow. Thereis also the consideration 
that the allowance is a charge for, the para. 
23 wheréby the allowances were made pay- 
able contains the words ‘by, with and out 
of the rents, income and profits of the.pre- 
mises hereby assured’ cf., per Seshagiri 
Iyer, J., in Rajarajeswara Dorai v. Sundara 


-Pandiyaswami Thevar (25) approved by 
‘the Privy Council in Rajah of Ramnad 


'-- (24) 68 Ind, Cas, 352; 41 M. L. J. 474; (1921) M: W. 


722, < : 
gS) 21 Tnd; Cas, 283; 27 M, L, J, 694, l 
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v. Sundara Pandiyasami Tevar (26). holding 
that ths payment əf an allowance was a 
charge. : There is also a judgment of 
three learned Judges of this Court in 
Appeals Nos. 58, 59 etc., of 1919, of which 
ws were two, which seems to meto con- 
clude the matter as far as we are concern- 
ed; :Mr. Srinivasa Iyengar tried to dis- 


- tinguish that decision from the present case 


by saying that here the allowance was not 
fized by a decree. I am unable to see any 
valid distinction in law between anallowance 
which- is fixed by covenant and becomes 
a charge on the estate and such an allow- 
ance which has been confirmed by a decree, 
It is also said that here there was a partial 
assignment which is invalid and reliance 
wes placed on the decision of ‘Ramesam, J., 
in Doraiswami Mudaliar v. Doraiswami 
Iyengar (21). The ground for saying that it 
is a partial assignment is that in  Ex.B 
only Rs. 1,350 was assigned. With respect 
tothe learned Judges of ‘this Court who 
decided otherwise as far as we are con- 
cerned we are concluded by our judgment 
in the Full Bench case already referred 
to. i 

A more serious contention was raised that 
from the date of Ex, N the lien on the al- 
lowance ceased and Mr. Srinivasa Iyengar's 
contention was that the plaintiff's rights 
have gone evenifthe document be unen- 
forceable provided the contention to release 
is clear end unequivocal. Reference was 
made to the caseof Morris v. Baron. & Co. 
(10). That was a case under the Statute of 
Frauds in which it was: held that although 
one part of the transaction was invalidated 
by the Statute, the latter did not affect the 
other pari. Thecase, I think, clearly pro- 
ceeded on the construction of the Statute of 
Frauds. See Lord Dunedin page 27* “If 
then, the zontract exists... $e EON 
as wellae express words" cf. also Lord 
Atkinson page 35*, Lord Finlay stated the 
question es being whether the respondents 
could make a valid claim to have goods 
delivered under theiroption while refusing 
to observe their part of the bargain Noble 
v. Ward (1) and Noble v. Ward (27) was 
also referred to and is fully discussed in the 
opinion of the Lords. Lord Finlay said it 
does not lay down, asa matter of law, that 
the parties cannot agree to rescind a written 

(26) 49 Ind. Cas. 704; 42 M. 581; 17 A. L. J. 153; 36 
M. L. J. 164; 23 O. W. N. 549; 290. L. J. 551; 25 M. L. 


T. 400; 21 Bom. L. R. 885; (1919) M. W. N. 511; 101, 
W. 323; 46 L A. 64 (P. O 


(27) (1867) 2 Ex. 135; 36 L. J, Bx. 91; 15, L. T. 672; 
15 W.R. 520. - 
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agreement which the law requires to be in 
writing by the substitution for it of another 
agreement not in. writing and, therefore, 
unenforceable and again he said pagel3* 
“all that . . . . . . . existed." So 
Lord Haldane (page 18*). It was not decided 
- by Noble v. Ward (27) that the Statute of 
‘Frauds-prevents'a parol agreement if it 
plainly purports to do so from rescinding 
in its entirety a previous written contract. 
That case Noble v. Ward(27) again turned on 
the requirements of the Statute of Frauds. 
It is difficult to see here that any clear and 
unequivocal release in the sense that plaint- 
iff must be taken to have confined his 
remedy entirely. to Ex. N and to’ have 
abandoned any other rights he might have, 
‘should Ex. N prove abortive—we come 
-back again to the point of election  pre- 
viously considered. It- is highly improb- 
able that this should have been plaintiff's 
intention and it is impossible to believe 
that it was. 

A much more serious question arises on 
the paragraphs of the amended  plaint 
already referred. to above as to whether 
the plaintiff is bound to redeem the jewels 
and hand them  overin payment of the 
plaintiff's debt. i 

The plaintif in fact wants to be subro- 
gated to the rights of the trustee as 
regards the jewels and the Subordinate 
Judgein paras. 58, 60 and 61 of his judg- 
ment has held heiss».entitled. Reference 
was made to E, lll which wasa bond of 
the 38th September, 1899, by the trustee 
to Annamalai Ohetty binding himself to 
pay the sum of Rs. 1,15,000 which is the 
sum of Rs. 60,000 plus interest. There is 
certainly no reference to the jewels in 
that document and itis impossible to my 
mind to say that there is reference to 
them by implication in the words '"under- 
mentioned Ramnad Samasthanam” etc.’ 


The: argument for the appellant turns 


largely on the reference py the Subordinate 
Judge in his judgment to the question of 
guretyship. The Judge observes in parg. 61 
of his judgment “The creditor is the 4th 
defendant and the plaintiff stands in the 
place of surety’. Muhammad Mahmud 
Ali v. Kalyan Dass (16) was. quoted for the 
proposition that the position of a  puisne 
encumbrancer who redeems a prior mort- 
gage is not analogous to that of a surety 
who paysa debt due by his principal 
and acquires the benefit of the security 
held by the creditor against the principal. 
Referénce was also made to 4 
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-which to my 


- others the 


*it seems that the 


“the plaiatiff is 


Ascherson v. 


83) 
Tredegar Dry Dock Co. (13) which” held 


. that a surety can in equity sue to compel 


the principal debtor to relieve him of 
his liability by paying of thedebt. It 
was also said that the Rajah has no 
right to hypothecaté the jewels because 
they passsd under the deed of settlement. 
Beyond the words referred to already. 
in Ex. III the only words in Ex. Q which. 
are relied on‘ for this purpose are “the 
rights to prosecute suits or other prò- 
ceedings.” Itis said that the jewels must 
be included in these because it-is possible 
that the Rajah might have a _ cause of 


_action against oneor more’ of the pledgees. 


It seems to me a most far-fetched and 


- preposterous suggestion that in a” decu- 


ment which has been obviously drafted 
by solicitors and is intended to provide 
for every kind of eontingency one should 
have to seek for a conveyance of jewels 
in general words , of this ‘description 
mind cannot refer to 
the jewels at all. It seems to me that? 
the langaage of the document is perfectly . 
clear against the appellant and secondly 


.the conduct of the parties is just as clear 
‘because in the judgment of the Sub- 


ordinate Court of Madurain'O. 8. No. 72 ` 
of 1900 (Ex.A-A) whieh was brought by 
a creditor against the late‘ Rajah and 
learned Subordinate Judge 
says “The lst defendant, as plaintiff's 3rd 
witness, says. “The jewels ` were handed 
overto the 3rd defendant by the late 
A, L. A. R. Ramaswami Chetty. I did not 
include ihe jewels as one of the properties. 
I intended to pass to my son.. The 
jewels were to be given to me. That ise 
the dutr ofthe Dawan trustee by dis- 
charging the debt. of the 3rd defendant 
and redeeming the jewels, I believe that 
up to this moment the jewels are with 


e Annamalai Chettiar 3rd defendant. They 


have not been delivered to me’”. . There 
Rajah's title to the 
jewels is recognised. The judgment was 
confirmed by the High Courtin Ex, A-A 
(2) whera the learned Judges held that 
entitled to enforce his 
hypothecation of the jewels wlfich are the 
gubject ofa prior pledge to the 3rd de- 
fendant and prior hypothecation to the 


"4th defendant and 5th defendant, by the 


sale of his equity of redemption. It 
would sceem~ most improbable that the 
plaintiff here.should give up his. lien on 
the jewels inorder to allow ‘thé Rajah “to. 
borrow 2rgm the English lenders without ` 
being “paid off a» provided, in Ex. N. 


C2 


D 
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He can either redeem as a subsequent 
.hypotheestee and if he does, take the 
„benefit of the securities. 'This:aeems to 
.have been referred to in the judgment 
Ex. AA-2 asthe equity of redemption and 
this right is somewhat similar to the rights 


. Of possession by a surety under s. “141. of 


.the Contract Act.: This section refers to 
the state of things existing at ihe time 
. when the contract of suretyship‘ is entered 
into, so that as seen. from illustzation (c) 
' the surety has no interestin | any security 
Subsequently acquired by the creditor. 
Secondly,the Rajah contracted with the 
. plaintiff that- the. estate should. be unen- 
cumbered (Ex. B-1) "whereby the: trustee 
is.bound toredeem .on payment.cf money 
and return to me", which means that the 
.Rajah intended apparently to Sake ad- 
‘vantage ofthe benefit .of the covenant to 
redeem, so that it seems that as hypothe- 


* cated the plaintiff can be subrogated to the 


‘rights of the Rajah and ‘he can enforce 
his rights against the estate itsel? instead 
‘of going through orvia the Rajah. It is 
-saidon the other side. that the trustee 


did not contract to pay this S. A. Anna- 


malai Ohetti's debt and that ‘the words 
"as and when" in para, 24 of Ex. Q give 
.the trustee a discretion to pay or not as 
che pleases. This, to my mind, is most 
‘certainly not the case. The reference here 
is.tothe‘order in which the payments are 
to be’ made, and that the trustee: is bound 
‘te.make the several payments detailed 
there is no doubt, but only as to the time at 
«which. such payment be made and that he is 


: not bound to make the payment until 


demand is made or till required. Mr. A. 
Krishnaswamy Iyer referred to several 
cases -on executors or guardians, as for 


5, A, RAJAMIER V. SUBRAMANIAM OHETTIAR, 


‘As pointed out in Ex. A-A (2) it seems to. 
me that the plaintiff here has two remadies. 


‘his debt by a suit. As 


-provalof all that the D 
-In.settlement of theamounts due by him 


.vision for payment -was made, 
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The Rajah could, no doubt, have called on 


-he trustee to redeem and need not have 


waited iill Annamalai Chetty enforced 
Lord Justice 
Warrington observedin British Union & 
National Insurance Co. v. Rawson (17) the 
Court o? Equity has in many cases ordered 
the pereon indemnified to pay the debt 
against which the indemnity has been 
given though nothing had been paid by 
the -person indemnified.: It, therefore, 
seems to me clear that the plaintiff has his 


.rightof action in the estate and I agree 


with the Subordinate Judge on this point, 
The last point is as to limitation. It 
turnson the grounds in Ex. O (1) a letter 
dated 15th April, 1899, from the Rajah to 
the trustee in which he expressed his ap- 
trustee has done, 


to the Chetty in the compromise of Suit 
No. 60 the settlement here must mean 
arrangement and not payment, it means 
that the amount due was settled and pro- 
The point 
fails. This appeal must, therefore, be dis- 
missed with costs. . 

Ag to ihe Cross-Appeal No. 106 of 1918 
anc the other appeals and memo.of objec- 
tions Iagree with my learned brother for 
the reasons he gives in his judgment just 
delivered. , í 
` The: cases having been posted to be 
spoken to, the Court-made the following 


ORDER. >~. . 
Phillips, J.—In view of the objections 
thai have been raisedto the draft decree 
itis necessary to further explain the in- 
tention o? the Courtin the judgment. So 
far as appeal No. 106 of 1918 is concerned 


it appears that the 49th respondent was an 


unnecessary party as the lower Court has 


instance, Sanka Krishnamurthi v. Bank of «found . that he was not: liable to re-pay 


Burma .(19) where it was held that the 


creditors of the business had no right of* 


direct recourse against the minor. or hia 
estate, butas the guardian is entitled to 
indemnity for liabilities properly ineurred 
out of the assets of the minor embarked 
in the Wusiness, the creditors of the 
busidess are entitled to proceed directly 
against such assets. So in Lacey v. Hill (14) 
it was held that any one in equity having 
a. right to. be indemnified has a righi to 
havea sufficient sum set apart -forihat 
purpose. This was .approved in Wolmer- 
shausenv Gullick (15) and the principle 
already cited from : Ascherson «Tredegar 
Dry:Dock Co, (13) may be appliedin aid. 


anyamount. It is admitted that no relief 
was claimed againgt him and that his name 
was includedin the appeal by mistake, 
As he has had to come to Court to answer 
the appeal owing to appellant's fault ke 
is entitled to some costs. We thinkin the 
circumstances that heshould get half his 
costsin that appeal. Sofar as the other 
respondents areconcerned their costs will 
be apportioned in 
amounts claimed. . | . 

The other question that is raised ig 
with reference to the provisions of the 
lower Court's decree regarding the 
jewels: These jewels having beef seld 


‘the 4th daféndant had realized his money 


x 


accordanee with the . 
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‘out of the saleand it is, therefore, useless 


to make any provision in the decree for. 


what is to be done in case these jewels are 
redeemed either by the lst defendant or 
by the plaintiff. Itis necessary, therefore, 
to strike out para, 2of the decree up to 
the words “till date of realisation", 
. Olauses 5 and 6 must also be struck out. 
The appellant in Appeal No. 4 of 1918 
is reported to have died before the 
appeal came on for hearing. “As the 
appeal was dismissed with costs the -order 
will stand. oes 
' Odgers,d.—I agree and I have no- 
thing to add. ron 
V. N. Y. Appeal dismissed. 


—— 
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“RAJA KUMARA VENKATA PERUMAL 
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Transfer of Property Act (IV of 1882), s. 89—Suit 
‘on prior mortgage without impleading puisne mort- 
gagee—Purchaser, right of, in subsequent suit by 
puisne mortgagee to holdup prior mortgage as shield 
— Limitation, effect of. 

A purchaser in execution of a decree on a prior 
mortgage to which the puisne mortgagee is not made 
a party is entitled in a subsequent, suit by the 
` puisne mortgagee’ on his mortgage, to set up the 
prior mortgage as a shield against the subsequent 
mortgagee. The right todo so is not affected by the 
bar of limitation in respect of his own mortgage. 
[p. 843, col. 2; p. 844, col. 1.] 

Pingali Venkataramana Reddi v. Kotigari Rangiah 
Chetti (1), followed. 

Appeal againsta decreeof the Oourt of 
the Subordinate Judge, Chittoor, in 0. 8. 
‘No. 29 of 1920, x 
` Mr. B. Somayya. for the Appellant. ` * 

Messrs: T. V. Muthükrishna Iyer aod 
T. N. Seshachalam Iyer, for the Respond- 
ents. PER $ : 

JUDGMENT. - | 

Phillips, J.—I agree that this appea 
must fail. A case almost exactly on all 
‘fours withthe present casa--.was decided 
by a Bench of this Court :in Pingali 
-Venkataramana Reddi v. Kotigari Rangiah 
Chetti (1). Seeing that the question at 
issue arises udder s. 89. of “the Transfer 
of Property Aot, which has." now been 
repealed by the Civil Procedures Code of 
1903, the question is not likely to come up 
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‘for dacisioa except on very. rare occasions 


‘and it-is, therefore, unnecessary to discuss 


-the law at: length. I agree with-Sadasiva 


‘Ayyer, J.. in his judgment in Pingali 


. Venkataramana Reddi v. Kotigori Rangiah 


Chetti (V) and am-content to follow that 
‘decieion. ML. m 

Or the question of limitation also I 
‘agree with my learned brother. The ap. 


“peal accordingly fails and must bedis- 


missed with costs. The 
objections is dismissed, 
Odgers, J.—In this case the plaintiff 


memorandum of 


"appeals from thedecree of the Subordinata 


Judge of Chittoor wherein he decided 
‘that the 15th defendant is entitled to prior- 
ity with regard to item No. 16in respect 
‘of his prior mortgage right to the extent 
‘of tke desree-debt due under the decree 
-in 0.8. No. 23 of 1891. Exhibit XV 
-comprises the said item. It was: pur- 
chased in O. S, No, 23 by a Court purchaser 
‘from whom 15th defendant acquired it, 
‘The plaiatiffin the case was a  puisne 
mortgagee and not a party to O. §. 
“No. 23, The mortgage in question was 


‘dated 1891. The learned Subordinate 


Judgs dissinguishing the case of Het Ram. 
v. Sadi Ram (2) and ‘relying on the 
-decisions in Gokaldas Gopaldas v. Puran- 
mal Premsckh Das (3), Umes Chunder Sircar 
"v. Gchur Fatima (4) and. Matri Mal v. 
Durga Kurwar (5)has decided that the 
l5th defendant i entitled to -priority ag 
stated. The question ‘before us has Been 
argued as purely oneof law on the deci- 
sions. Mr. Somayya for the plaintiff does. 
not cantena-that he has any merits, nor is 
it apparent why the- appellant should 
now acquirs better or fresh rights from 
‘the omission to make him a party in 0, 
S. No. . 23 of 1891, The question is, there- 
fore, whether the purchaser in Oourt- 
fuction of she morigage right is entitled 
ta set that up as a shield against the 


puisne mortgagee who was not made a 


) 70 Ind. Cas.:212; 41 Ma L. J. 399; (1922) M. W. 
; ALT. R. 1922. Mad. 249. 


(2) 45 Ind. Das. 798; 40 A. 407; 45 I. A. 130; 35 , 
M. L.J. 1; 5 E. L. W 88; 16 A. L. J. 607; 24 M, L. 
T. 92; 23 O.L J. 188; (1918) M. W. N. 518; 20 Bom. 
L. R. 798; 22 C. W. N. 1033; 9 L. W. 550; 12 Bur. 
T. T. 73 (P. O). a 

(3) 10 O. 1025; 11 1. A. 126; 8 Ind. Jur. 396; 4 
Sar. P. O. J. 543 (P. O.). . : 

n 18 O. 162; 17 I. A. 201; 5 Sar. P. O. J. 507 
'. (5) 55 Ind. Ces, 969; 42 A. 364; 47*I. A. 71; 38 M. 
L. J. 419; (1923) M. W. N. 338; 18 A. L. J. 396; 11 


"L. W. 529; 2 U.P. L. R. (P. O) 75; 22 Bom. L.' R. 


553; 32 O. I? J.*121; 27 M.qL. T. 319; 25 0. W. N. 
397 (P. C.). ; 
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party tothe suiton the mortgage. One 
thing, of course, is perfectly clear, and 
that is, not being a party, the plaintiff's 
rights cannot be worse than they would 
have been had he been duly errayed as 
a defendant in that suit. But be insists 
that they are better owing to the effect of 
the decision in Het Ram's case (2). The 
matter falls under s. 89, Transfer oz Property 
Act, and he relies on the words ins 89 (now 
altered and transferred to the Civil Proce- 
dure Code) “and thereupon the dsfendant's 
right to redeem and the security shall both 
be extinguished.” These words have 
given riseto much discussion and the 
learned Commentators in Shephard and 
Brown's. Transfer of Property Act note 
thus: “Without getting rid of the first 
mortgage by payment the second mort- 
gagee can do nothing against the purchaser 
and, therefore, the first mortgage is said 
to beashieldin the hands of the pur- 
chaser and this is so notwithstanding the 
last sentence of s. 89". Inthe Madras 
case referred to, the learned Judges say 
that the presumption is thatthe anterior 
encumbrance enures to the benefit of 
“the party making the payment if it is for 
his benefit so to treat it. It was contended 
„in that case that the effect of ihe words 
in s. 89 was to reduce the parties to the 
position of parties to a simple money- 
decree. As to this the learned Judge 
(Sadasiva Ayyar,J.)says: "So to read the 
previsión would completely upset one of 
‘the main principles underlying the law 
of mortgages that the effect cf à sale in 
exécution of a  mortgage-deczee is to 
vest inthe purchaser at such sele the 
property asit stood at the date of the 
mortgage, and therefore, free frcm that 
and all subsequent incumbrarces”. The 
question is whether under the decision in 
Het Ramv. Shadi Rom (2) thas protection 
has gone. There the prior mortgagee 
brought a ‘suit on the mortgege and 
“obtained a decree absolute for sale under 
the Transfer of Property Act.: The suit 
was brought only against the remaining 
mortgagee the second  mor:gagee not 
having been made a party. Their Lord- 
ships of the Privy Council port out shat 
“the second mortgagee was not bound by 
the decree for sale” and they goon to 
_consider the last sentence in 6. 89 and 
say that it means “that on the meking of 
the order absolute the security’as well as 
the defendant's right to redeam are both 
extinguished and that for etkg right of 
‘the mortgagee unfler his security there 
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‘the dezree and not with 
` amourt 


-is bassd on two points, 
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is substituted the right  tosale conferred 
by the decree”. The distinguishing 
feature in Het Ram's case (2) is that “the 
became inoperative under the 
Limitasion Act and it, therefore, followed 
that tke title of the 2nd mortgagee re- 
mained asthe only encumbrance prior to 
the tit:e of the appellant as owner of. 
the equity of redemption.” Nothing is 
said by their Lordships which would 
lead to the conclusion that had the 
decree remained in force, the first mort- 
gagee would have been debarred by the 
words ofthe section from setting it. up as 
a shied against a puisne encumbrancer 
and as pointed out by Sadasiva Ayyar, J. 
in P:ngali Venkataramana Reddi v. 
Kotigari Rangiah Chetti (1) if their 
Lordskips intended this result it would 
have eatailed the overruling of several of 
their own -prior decisions to which no 
refererce is made in the judgment. A 
subsequent case in the Privy Oouncil is 
Matru Mal v. Durga Kunwar (5) which 
wasa case in which the second mort 
gagee having been omitted from the first 
mortgagee’s suit afterwards sued on her 
mortgage and it was held that “the 
amount tobe paid to the second mort- 
gagee was to be calculated on the basis of 
regard to the 
due on the prior mortgage.” 
Het Ram’s case (2) was followed in so far as 
it held that the effect of the words in s. 59 


. was tc transform the mortgage right into the 
‘right ander the decree for sale. In Sukhi v. 


Ghulam Safdar Khan (6) Het Ram's case 
(2) ‘was relied on for the appellant and 
their Lordships explain that “that case 
namely, that the 
decree was useless in respect of limitation 
and that the second mortgagee had not 


been impleaded". They say: “Although 
the frst point has no application to 
this: case, the second has. But the 


second proposition which was absolutely 


necessary for the judgment[i.e., in Het 


fam’: case (2)] was that the mortgage was 
gone for ever so soon as the decree of 
sale was obtained, and that was based on 


the express words of s. 89 of the Transfer 
;of Property Act”. 


Their Lerdships advert 
to the fact that Venmikalinga Mudali v. 
Chidembara Chetty (7) was not cited in 
the grgumentsin Het Ram's case (2) and 


(6). © Ind. Cas. 151; 43 A. 469; 481. A. 465; 42 M. 
L. J. 15: (1921) M. W. N. 445; JA L. W. 162; 26 O. 
W.N.279;30 M. L. T. 175; 24 Bom, L. R, 590; A. I. 
R.: 1922 P»0. 11 (P. O.). 

(Tj 29 M. 37. 
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"they held that as the case before them was 
brought under the provisions of the Code 
and not under s. 89 of the Transfer of Pro- 
perty Act “the law remains as it'certainly 
was before the Transfer of Property Act, 
namely, that an owner of a property who is 
in the rights of a first mortgagee and of 
the original mortgagor as acquired at a 


sale under the first mortgage is entitled. 


toset up the first mortgage as a shield 
against the puisne encumbrancei". The 
only words in the judgment of their 
Lordships which might help the appel- 
lant in this case are “Now, the words 
being gone, their Lordships feel no 
difficulty in holding that the law remains 
as it certainly was before the Transfer of 
Property Act." The question is whether 
from these words we are to gather again 
that they meant to overrule the course of 
decisions and to say that under the 
Transfer of Property Act it was perfectly 
clear that no such protection was intended 
tobe afforded to the first mortgagee, 
Reported cases on this point are not 
numerous and the point cannot now 
arise. The period during which it could 
Bo arise was from 1882 to 1908. There is, 
however,a case which has already been 
referred to, which is, in my opinion, on all 
fours with the present and that is Pingali 
Venkataramana Reddi v. Kotigari Rangiah 
Chetti (1). Sadasiva Ayyar, J. in a very 
exhaustive judgment comes to the con- 
clusion thatnotwithstanding the fact that 
the prior mortgagee held a decree on his 
mortgageand sold the property in execu- 
tion .thereof it was open tothe purchaser 
to hold his rights under the prior charge 
asa shield against the puisne mortgagee 
ina suit by the latter to enforce his mort- 
gage. The learned Judge quotesfrom a 


judgment of K, Srinivasa Ayyangar, J., e 


in Muthammal v. Razu Pillai (8) to the 
following effect: “A mortgagee who sues... 
for the sale of the secüred properties, if 
he succeeds, gets the title of the mortgagor 
asit stood on the dateof his mortgage or 
transfers that title to the purchaser, free 
from all interests or liens subsequently 
created by the mortgagor, provided he 
makes the owner of such interests or 
liens parties to the suit; but if he omits to 
make any of them parties, their rights or 
liabilities are not affected”. The learned 
Judge examines Het Ram’s case (2) and 
observes that the defendant was defeated on 
the groand that “not only was his right 


(8) 44 Ind. Cas. 753; 41 M. 513; 23 M. L. T. 106; 
(1918) M, W. N. 251; 7 L, W. 420. 
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unGer the first mortgage substituted by 
his rights as holder of a mortgage-decree 
forsale which he had obtained and by its 
extinction under 8. 89 of the Transfer of 
Property Act, but that even the substituted 
rigkts under the decree had been extingu- 
ished by limitation and hence he had no 
rigtt at allto hold upas a shield". “If 
Het Ram's case (2) intended to decide 
that where substituted rights under the 
decree hed ‘become converted into pos- 
seseory rights vested in a purchaser in 
Court-austion sale held in execution of the 
decree, tae latter could not utilise such 
rigtts asa shield,the Privy Council must 
have intended to overrule numerous cases 
decided by: themselves" in which the 
contrary is distinctly held, The learned 
Judge infers from the fact that no re- 
fereace whatever tosuch cases appearsin : 
the judgment that the decisior must be 
coniined ;o cases where the substituted 
rights urder the decree had also been® 
destroyec without being converted into 
other rights e. g.,by the operation of the 
Limitation Act [ see no good reason for 
not following the carefully reasoned judg- 
meri of thé learned Judge with whom 
Spencer, J., agreed, especially, as it seems 
to me that there is no reason for saying 
thata decree cannot form the basis of a 
right of sabrogation. - Why, if a prior mort- 
gagee acquires rightsof his mortgagor 
privately, i. e., without a suit, he is entitled 
to hold u> his paid off mortgage as a 
shied but he is disəntitled from doing 
so whenhe has. been compelled te en- . 
force his remedy in Oourt of law is not* 
cleaz, and, in my opinion, there is no basis 
for tae distinction, I, therefore, hold that the 
appellant fails and that the decision of the 
Bubcrdinste Judge was right on this point. 
Tte only other argument which was 
some what faintly argued was thát the de- 
fendants’ remedy, i. e., toset up the paid off 
mortgage as a shield was time-barred, 
Reference may again be made to Pingali 
Venhatarcmana Reddi v, Kotigari Rangiah 
Cheid (1) where the contrary is distinctly 
held and she only authority. abainst thig 
case -s said to be contained in Mamilla- 
palli Katcppav. Pamidipati Raghavayya (9). 
If that decision which is apparently based 
upor the Privy Council decision in Gopi 
ee UNE v. Babu Bansidar (10) 
= C. 8. 4 X 
uM. E31; 50 M. 636; AL w see eae 
10) 27 A. 325; 32 L A. 123; 15 M. L. J. 191; 9.0, 


( 
W.N-577; 2 4. L. J. 336; 2 O. De J- 173; T Bom. 
L. R. 427 15 M. L. J..491; 8 Sar. P, Q. J, 199 
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means that a defendant cannot setup his 
paid off mortgage except within 12 years 
-from the date of the mortgdgs I must 
respectfully disagree." I am not aware of 
any general course of decisions which 
applies the law of limitation to a defence 
and, moreover, it appears that the Privy 
- Council ease was a decision as: td, a plaint- 
iff and not a` defendant. Ii,therefore, 
Mamillapalli Katoppa v. Pamidipati Ragha- 
vayya (9) holds to the contrary,and, it 
does not appear that Pingali, Venkata- 
ramana Reddi v. Kotigari Rangiah Chetti 
(1) was quotedto the Bench, I would 
respectfully disagree and hold thatthe de- 
fendant is not barred by limitation. In 
my opinion,therefore, the appealfails on both 


' points and must be dismissed with costs. 


Memorandum of objections is also dis- 
missed. 


V. N. Y. Appeal dismissed. 
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MADRAS HIGH COURT. 
Orry Civin Court APPEAL No. 28 or 1927. 
September 24. 1928. 

Present :—Mr. JusticeWallaee and Mr. 
Justice Thiruvenkatacheriar. 

V. R. VENKATARAMA IYER— 
DEFENDANT No. 2—APPELLANT 


versus 
T. GOPALAKRISHNA PILLAY 

AND ANOTHER—PLAINTIFFS AND DEFENDANT 

I No. 1— RESPONDENTS. 

Contract Act (IX of 1872), s. $8—Tramsfer of 
Property Act (IV of 1882), s. 84—T'euder by cheque, 
validity of—Refusal to deal with person tendering, 
effect of —No objection as to time and place of tender 
—Waiver—Right to interest. i 

Where a party refuses to entertain the ideò of 
payment at all and puts it out ofthe power ofthe 
tenderer to offer payment in a manner acceptable 
to the creditor, the offer of performance by a pgrson 
then able to carry out the promise in its entirety 
is.a valid tender in spite of the form cf it being 
itself not legal tender. [p. 846, col. 2.] 

A tender, whether by cash and draft or by a 
cheque would be a valid tender unless the creditor 
refuses ¢he form of it. Where his objection is not 
tọ the form of payment but to payment in any form, 
the tender would be valid. [ibid.] `- 

Jones v. Arthur (1), Polglass v. "Oliver (2 and 
Mahomed Mozaffer Ali v. Asraf Ali (3), followed. 

Where atthe time of tender no objection is taken 


to the time and place thereof, the validity of tender 


cannot be attacked under cl. 2 ofs. 38, Contract Act. 
[p- 847, col. 1.] s i 


An act equévalent to dispensing with the production 


of money isa waiver ofthe necessity of sender. [p. 
847, col. 2] 

Thomas v. 
Ex parte Danks (9), followed. 
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Evans (Ù, Douglas Y. t Patrick (8) and. 
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Where a tender of the amount due under 4 
mortgaze was made bya purchaser of the equity of 
redemption by cheque but the mortgagee wrongly 
refused. to have anything to do with the pur- 
chaser : 

Held, that the mortgagee was estopped by his 
conduct from pleading that there was no valid 
tender, and interest ceased to run from the date of 


tender, [p: 848, col.1.} 
, Appeal against a decree of the Oity 


Oivil Court, Madras, in O. 8. No. 165 of 
1926: . 
Messrs. T. M. Krishnaswamy Iyer and M. 
V. Sitaramakrishna Iyer, for the Appellant. 
Messrs. T. Pattabhirama Iyer, and T. P. 
Ramazhandra Iyer, for the Respondents. 4 


JUDGMENT.—The appellant in this 
case :8 the 2nd defendant. The facts not. 
dispuied are, the plaintiff had lent the 1st 
dofendant a sum of Rs, 12,500 on an 
equitable mortgage of his house by means 
of a promissory note and pledge of title- 
deede as security. In the beginning of 
March 1925 plaintiff was informed that the 
1st defendant was selling the house to the 
2nd Cefendant under an arrangement that 
the 2nd defendant should discharge the 
mortgage. On 10th March, 1925, Ist defend- 
ant: paid Rs. 900 to P, W. No. 2 on behalf 
of, the plaintiff in full discharge of the 
-interest due on the mortgage and undertook 
to pay the principal within a week and that 
if the principal was not so paid further 
inter2st would accrue until the date of pay- 
ment. Second defendant bought the house 
on 5th March, 1925. According to him, he 
made avalid tender of Rs. 12,500 to the 
plaintiff on 16th March, 1925 within the 
week of grace, but the plaintiff refused 
to have anything to do with him. Accord- 
ing to the plaintiff there was no valid 
tender. The principal sum was deposited 
in the High Oourt on 22nd October, 1925. 
Plaintiff in this suit sues for interest 
Rs. $25 which he claims due to him as 


having accrued between 10th March, 
1925 and 29nd October, 1925. The 
lowe: Oourt gave a decree for the 


“sum against both the defendants personal- 
ly. The 2nd defendant appeals. 
His main contention, of course, is that 
as the plaintiff refused, his valid tender 
mada within the week of grate plaintiff 
is not entitled. to any interest, and the 
chie? point for decision is what happened 
on -he 16th March and whether there 
: was, then a valid tender of the whole sum 
due. Second defendant was the purchaser of 
the equity of redemptiort and as such was, 
of ccurse entitled in law-to tender the mort- 


gage amount, = 


a 2 KEN ý I, 
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The alleged tender was made at the. 
Cosmopolitan Club. Plaintiff as P. W. 
No. ladmits that 2nd defendant, D. W. 
No. 3. and the agent of Ist defendant came 
to him at the Olub, thatthe 2nd defendant 
asked him to receive the money and give 
him receipt and that he replied “I will take 
it from you if Sami Naidu (the mortgagor) 
says 80." Later on in his deposition he 
says: "He i. e, 2nd defendant did not 
bring money on the 16th or show it to me." 
That is all the account the plaintiff gives 
of this incident, and this is the only evi- 
. dence on hisside about it. How he knew 
that no money was brought he does not 
explain: 2nd defendant's version as D. W. 
No. 2 is that the three persons abovenamed 
went to the Olub and told plaintiff that 
they had brought the money, that plaint- 
iff asked "who are you," and defendant 
said "am the purchaser as you know," 
plaintiff then refused to receive the 
money saying “I have nothing to do with 
you. The mortgagor must come." Second 
defendant says he had the money Rs. 7,000 
in cash and the rest in the form of a 
draft on the Imperial Bank, that he did 
not show the plaintiff all the money as he 
would not listen to the offer but showed 
him his “bulging pocket" and said he had 
it. Two witnesses on his side, D. Ws. Nos, 3 
and 4, state that the plaintiff. refused to 
receive the money. We regard the evi- 
dence of D. W. No. 3, a Vakil of the High 
Court and a disinterested party, as most 
reliable on this point. He says that when 
they told plaintiff they had come to pay 
he said, “who are you? 1 do not know you, 
I had no dealings with you.. My transac- 
tions were with the Ist defend- 
ant.” D. W. No. 3 was not cross-ex- 
amined on this part of his evidence and we 
accept his account. From this itis clear 
that the plaintiff refused emphatically to 
have any dealing with the 2nd defendant. 
At the bar his learned Advocate sought to 
defend him by alleging that he really did, 
not know who the 2nd defendant was. It 
is highly significant that plaintiff never 
givethat reason himself in the witness-box 
and, had he ventured to do so, he would 
have been at once confronted with his own 
statements in the plaint para, 6 that in the 
beginning of March (obviously some date 
before the 16th) he was informed of the 
sale of the house to the 2nd defendant 
and of the arrangement that 2nd defend- 
ant wastotischarge the mortgage,and in 
para. 8 that he actually himself sent a 
letter to his Vakil with whom he had de- 
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the 2nd defendant, and again in para. 9 
where he clearly ; 
looking to the 2nd defendant as well 
a8 the Ist defendant to pay him the 
mortgage amount. Plaintiff’s witness No. 2 


saysthet he himself told the plaintiff on . 
the 10th Marzh of the sale in favour of the. 
It appears to us futile- 


2nd defendant. 


dore «M 


posited. the t:tle-deeds to hand them over tO ` 


admits that he was . 


for the plaint-ff to argue that he did not know 
who the 2nd defendant was. His profession ` 


of ignorance of who the 2nd defendant was 
when 2nd defendant came to-the Club was, 
therefore, a mere pretence in order to give 
a colour of justification to his point-blank 
refusal to negotiate. 
ed that the plaintif knew perfectly well 
who 2nc defendant was and that he knew 
him to be the purchaser of the property. If 
the reason which the plaintiff gives, in his 
evidénce for not dealing -with the 2nd 
defendant, nzmely, that the mortgagor must 


We are quite satisfi- ` 


also consent aad been really stated by him. _ 


then that was also not the true reason but, 
a mere sxcus3 to cover his refusal to deal 
with the 2nc defendant at all The lst 


defendant's egent, D. W. No. 4, was then i 
present with the 2nd defendant and the.: 


plaintiff's stasement that he did not then 
know him to keanagent of the lst defendant 
is wholly disingenuous since this man was 
present at ths previous payment of Rs. 900 
interest to P. W. No. 2 on behalf of the 
plaintiff. It is significant of the plaintiff's 
real attitude that he doesnot claim that he 
told the 2nd defendant. that he should pay 
the amount i» P. W. No. 2, whom on his 
own ease he had authorised to receive the 
money. Itis quite obvious that he was not 
going to rece-ve the money from the 2nd 
defendant uzder any circumstances or at 
any time or place. The real reason for 
hie pettish refusal to receive the money 


appears to be pique because he had him- ` 


selfexpected that lst defendant would sell 
the house to him and annoyanee at hav- 
ing been forestalled by 2nd defendant. 

' The plaintiffs determination to have 
nothing whatever to do with the 2nd de- 
fendant in th-s matter is manifested.by his 


‘subsequentcoaduct. Foiledin hisattempt 


to pay the plaintiff at the Olub the 2nd 
defendant senthim two Registered Letters 
enclosing a cheque for Rs. 12,500, namely, 
Ex. IIT, on 19:h March, 1925, and Ex. IV, 
on 23rd March, 1925, Ofboth of these the 
plaintiff refused to . take delivery. These 
he refussd, ha». says, because the covers 


.bore no indication that? they contained a 


cheque, Quite obviously therefore, he did 
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. categorically 


- 


not know that they did not contain che- 
ques for the principal plus whatever in- 
terest he then thought was due to him in 
full payment of the debt. It is perfectly 
clear that he was determined not to re- 
ceive payment. from. the 2nd defendant 
under any. circumstances. It is not with- 
out significance that the plaint omits to 
mention both the incidents at the Olub 
and these subsequent letters. We are satis-* 
fied from the evidence that the plaintiff 
J refused to deal with the 2nd 
defendant at all or to entertain even the 
idea of receiving the money from him and 
that hethus put it out of the power of the 
9nd defendant to pay the debt. 

It is contended for the plaintiff tha: even 
such a refusal to treat with the 2nd 
defendant will not avail the 2nd dafend- 
ant unless he actually himself -made a 
legal tender which the plaintiff was bound 
to accept, and it is argued that ths 2nd 
defendant did not, as a matter of faci, have 
the money with him. Second defendant says 
he had itin the form of cash tand a draft 
and that when the plaintiff refused to re- 
ceive it hepaid most of the cash and the 
draft into the Indian Bank the same day. 
His pass book shows that on 16th March, 
1925, he got a cheque-book and paid 
Rs. 4,200 in cash and Rs. 6,680 by draft. 
We are not altogether satisfied that he had 
time after the interview at the Olub, said 
to have been at about 3 P. M. (see Ex. D): 
to have paid in this sum to the indian 
Bank. ‘It appears to us more probable 
that he had before he went to the Olub 
already paid in these sums into the bank 
and that what he took with him to the 
plaintiff was his ` cheque-book.. This 
conclusion is supported by the evi- 
dence of P. W. No. 2 to whose house the 
party had gone just before going so the 
Club expecting to find the plaintif$ 
there and to pay. him there. P. W. 
No, 2, whose respectability gives Lis evi- 
dence much weight, deposes that end de- 
fondant then told him he had his cheque-. 


X 


book with him 


put the money into the bank and that he 


o money with him. We ars nct satis- 
hed that the 2nd defendant has told (he 
truth inthis matter and believe that, re- 
alising that his offer of a cheque might 
not beheld to be a legal tencer he has 
endeavoured to improve upon the truth. 
However, wa are satisfied that if ae had 
not thecash with him, he had his cheque- 
book and that he had nog less than 
Re, 12,50¢in the baifk so that he could then 
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and that he had already~- 
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and there have written out a cheque for 
the full amount which would have been 
honoured. He was able and willing to pay 
by cheque, if plaintiff would accept a 
cheque, 5r by cashing the cheque at once, if 
plaintiff wanted cash. is 
- The facts as found. by us, therefore, are 
that the2nd.defendantwas entitled in law to 
pay up tais debt, that he went with his cheque 
book to the Club ready to give the plaintiff 
a cheque or cash for the full amount and 
that tha plaintiff prevented him doing so 
by refvsing point-blank to have any deal- 
ings wish him. What is the. effect in law 
of such a positionin fact? The lawin India 
is to be found in s. 38 of the Contract Act 
and .s, 84 of the Transfer of Property. Act. 
So far a38. 38 of the Contract Act governs the 
case, we are satisfied for reasons given that 
the 2nd defendant made an offer of per- 
formance which wasnot accepted. The plaint-. 
iff argues first that the offer was not a legal 
ofer, in other words, that the offer, if accept- ` 
.ed,. would not constitute performance, and 

‘secondly, that it was not made at the pro- 
per tims and place and under the circum- 
stances set out in sub-s. 2 of the section. 
His first contention rests on the broad 


“proposition that tender of a cheque is not 


valid tander. As a universal proposition 
that is hardly correct. Tender by cheque 
“will be-valid tender if the person to whom 
itis tendered is willing to receive pay- 
ment bya cheque. But in the present case 
the negotiations never got so far. The 
plaintif refused at the outset to receive 
.the money in any form. or shape. It was 
open to him, had he allowed the matter to 
go on and the 2nd deféndant had tendered 
& cheque, to refuse the,cheque and demand 
cash, end there was still time for the 2nd 
defendant to go and bring cash. But in- 
stead of that he refused to have the pay- 
ment in any shape and by this tactics put 
it out 5f his power to receive payment in 
cash ard, therefpre, to object now to the 
form oj the payment. It is quite clear from . 
tye evidence that his objection was not to 
the form of the payment but to payment in 
any fam. Where a party thus refuses to 
entertzin the idea of payment at all and 
puts it out of the power of the tenderer to .. 
offer payment in a manner acceptable to . 
the creditor, the offer of performance bya `- 
person then able to carry out the promise 


“in its antirety isa valid tender in spite of 


the form of it being itself not legal tender. 
The tender, whether by cash and draft or 
by a caeque, was a valid tender unless the: - 
plaintiff refused the form of it; the plaint- 
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Aff did not refuse the form of it, and, there- 
‘fore, it was valid. See, so far as the Eng- 
lish Law is concerned Jones v. Arthur. (1) 
and Polglass v. Oliver (2). The same prin- 
ciple: has -been applied’ in: India—See 
Mahomed Mozaffer Ali v. Asraf Ali (3). ~- 

‘As to the-second point it also was notan 
objeetion put forward. at the time .of ten- 
der. Plaintiff can object neither to the 
time nor place. He had been summoned 
by phone to the negotiations-going on in 
P. W. No. 2's houge and P. W. No. 2 was 
holding himself out as under authority 
from the plaintiff to receive payment al- 


though the promissory note had not then: 


been endorsed to him. Plaintiff had refus- 
ed to goto P. W. No. 2's- house. Second 
defendant, therefore, could do no less than 
pursue the plaintiff to the place where he 
was. As tothe reasonable opportunity of 
ascertaining that the 2nd defendant was 
able and willing there and then to fulfil 
his obligation, plaintiff clearly had such 
an opportunity if he had not himself refus- 
ed, to ascertain anything at all Under 
8. 38 of the Contract Act, therefore, the 2nd 
defendant was absolved from responsibility 
for non-payment. 

Does that imply that the running of in- 
terest stopped? Section #4 of the Trans- 
fer of Property Act says that where a 
tender has been made of the amount due 
on a mortgage interest shall cease from 
the date of the tender. Obviously a party 
cannot come into Court and say, ‘There 
was no tender because I refused. to listen 
to any tender." Here if the 2nd defendant 
had the amount in. cash and went .to 
the plaintiff intending to offer it and the 
plaintiff stopped his mouth by refusing to 
deal with him at all one could not but 
hold that there was a valid tender which 
stopped the running of interest. . It seems 
to us to make no difference if the 9nd de- 
fendant had instead of cash his cheque- 
book ready to give the plaintif à cheque 
for thé full amount or to cash that cheque 
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estopped by his own conduct from 'elaim- 
ing that interest will not cease to run— 
Bee Jagat Tarini Dasi v. Nabagopal Chaki 
(4), Kripczindhu Mukerjee v.° Ananda 
Sundari Lcbi (5) and Lal Batcha Sahib v. 
Arcot Narzinaswami Mudaliyar (6), The 
same princ-ple governs English Law. An 
act equivalent to dispensing with the pro- 
duction of money is a waiver of the neces- 
sity of tender, Itis equal to saying: “You 
need not p-;duce the money because I will 
not take it” see Thomas v. Evans (7), Doug- 
las v. Patrick (8) and Ex parte Danks (9). 

No question arises in this cage whether 
the tender wasa continuing offer until the 
money was paid into Oourt. The 9nd de- 
fondant asesrted, and. the fact was not 
denied by z3e plaintiff or put in issue, that 
from 16th March, 1925, till 22nd October, 
1925, 2nd defendant had more than 
Rs. 12,500 ic the bank to meet the demand 
of the plaintiff at any time if the plaintiff 
-was willing to receive payment, 

We cannat regard the judgment . of the 
lower Cours as satisfactory. It contains 


many misstatements and misquotationg of 
the evidence. It blames the 2nd defendant 
for not: fur-ishing eircumstanceá of time 
and place of tender as called upon within 
two weeks of the date of framing issues. 
The; order a= a matter.of fact says “date 
of payment." and not ‘ date of tender.’ The 
lower Court goes on to remark that “the 
plaintiff had, therefore, no means of 


.2nd defendant's . case 


. that tender was made on the 16th". But 


and give the amount in cash according ase 


the plaintiff chose and was prevented from 
doing so because the plaintiff refused to 
allow him to deal;with him-at all and 
was evidently determined to receive neither 
cash nor cheque. "We are satisfied that 
there was a valid offer if the plaintiff would 
have listened toit, and that the plaintiff 
refused improperly to listen and thereby is 
‘acy (1840) 59 R. R. 833; 8 Dowl. Pr. Cas. 442; 4 Jur. 
(2) (1831) 149 E. R77; 20, & J, 15; 2 Tyr. 89; 1 L, 
ix. 5; 37 R. R. 623. -0 - 
,... Q9) 28 Ind. Cas, 93. 


that date is clearly stated in the 2nd 


defendant'8 «ritten statement, and further : 


partieulars were given when Exs. I and III 
were filed onthe 26th and 27th April. There 
is no questio: of any surprise being Sprung 
upon the plaintif. The J udge further 
seems to rege-d the principal question to be 
.wifether the 2nd defendant took Rs. 12,500 
in oash. We have indicated that that was 
not:the principal question. By some curious 
reasoning which we do not follow the J udge 
argues that the 2nd defendant could not 
have had at his disposal more than Rg. 4,200 
in cash and, Rs. 6,680 the amount*of the 
draft which he deposited in the bank on the 
l6th* Why the 2nd defendant could not 
have procured or: had in his possession 
more cash then he paid into tha bànk we do 


: (9) 35 O. 34; 12 O. W. N: 983; 6 C. L. J, 973 (F. B.) 
(6) 12 Ind. Cas 502; 34 M. 520 at p. 323. - 
.. (T) (1808) 103 ZR, 714; 10 Bast 101; 10 R-R, 229, 
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not see.. The Judge twice over misquotes A right to specific performance of acontract is a. 


transferable right anda transferee has the rights of 
his transferor, namely, the right to sue, within’ the 


the plaintiff as saying that he did.not know 


the 2nd defendant :before. Ths plaintiff time allowed by law, for specific performance or for . 


nowhere says £0; The Judge further seems damages. 

obsessed by the idea that the 2nd defendant F Kek ki Aiyar v. Raman Nambudri (1), 
: ollowec, ! 

had no right to verde veneer a anke The term “a mere right to sue" in s. 6 (e) of the 
there was some ires contract between him Transfer of Property Act is only applicable to right 
and the plaintiff. But the 2nd decendant to sue in respect ofa breach of contract where the 
as the purchaser of the equity of redemption specific 2nforcement of the contract cannot be obtained, 


was in law entitled to discharge tke mort- Appeal against the decree of the Court 


gage-debt without any further contract, of Citr Civil Judge, Madras, in O. 8. No. 125 


The Judge assumes that P.W. No.2 was of 1925. a . 
&uthorised to receive payment ior the Messrs. S. T. Srinivasa Gopalachari and 
plaintiff: on the 16th, but thisis wrong. S. Krishnamurthi Iyer, for the Appellants, 
"Phe promissory note was not endarsedfor Mr. E.S. Rajagopala Aiyangar, for the Re- 
collection to P. W. No. 2 until thenext day. spondent. ] : 
A. tender to P. W. No. 2 on the 16th would | JUDGMEN'T.—The judgment of the 
not have been a legal tender. ^. lower Court dismissing plaintiff's suit is 
We must hold.for reasons alreacy given based on a wholly erroneous view of law. 
that there was a Valid tender ofthe money The Earned Judge holds that the fact that 
due tothe plaintiff on the 16th and that “the contract was broken by defendant long 
interest ceased to run from that date and before the date of the assignment, in 
“the plaintiff has, therefore, no cause of plaintiff'sfavour" deprives himof thenormal 
action. The suit, therefore, fails and must right of an assignee of a contract for 
be dismissed. ‘The lstdefendant has not specific performance, to sue for specific 
appealed, but obviously if the interest is performance and reduces . his legal right 
not due at all-he cannot be held liable in law to. a * mere right to sue, which is not 
for it, Moreover; as the appeal brought by trans-erable. The ruling in Venkateswara 
9nd defendant alone is preferred against Aiya- v. Raman Nambudri -(1), which the 
‘the whole decree on a ground common to learnsd Judge quotes, is as correctly quot- 
both defendants it may, under O. XII, r.4, ed by him to the opposite effect, viz , that 
‘be set aside against both. "We may add the term a mere right to sue’ is only ap- 
that we donot understand why tke Judge plicasle where the specific enforcement of 


ave a personal decree against the 9nd the contract cannot be obtained." We can: 
pa AN There was in his view no hard_y conceive that the learned Judge ° 


privity of contract between him and meact to lay down that the mere refusal, . 


plaintiff. . = 
i We reverse the decree of the lover Court part? to perform a contract or a mere denial 
and dismiss the plaintiff's suit with costa of. tEe existence of the contract deprives 
to 2nd defendant in this Court, We direct . the other party or the right to sue for 
‘that in the lower Oourt all parties will pay gpec:fie performance. Itis that very refusal 


their own costs as neither plaintiff nor 2nd oF denial which gives the other party his 


defendant put forward the whole t-uth and causa of action fora suit for specific" 


EE. i but the truth and Ist defendant formance. The learned Judge doet 
ven Sppealed. è hold that a right to specific performan.. 


Ta ae the Specific Relief Act makes it clear 
MADRAS HIGH COURT. ə that such a right is transferable, Plaintiff, 

Orry Civin O0URT APPEAL No. 14 or 1926. therefore, has the rights of his transferor, 
* 


December 3, 1928. viz ,the right to sue, within the timeallowed 
Present:—Mr. Justice Wallace and by. law for specific performance, or for 

i . Mr. Justice Madhavan Nair. * damages. We reverse the decree of the 
o. DORAISWAMY MUDALI— PLAINTIFF lower Court and direct that the suit bė 
I — APPELLANT remanded for further hearing. Costs up- 


to Gate in the lower Court will abide the 


: versus i y ¢ ) 

THANGAVELU MUDALIAR AND OTHERS result, Appellant will get his costs in this 

s —DEFENDANTS—RESPONDENIS. . Covrt. Appellant will get refund of Court- 

Twansfer of Property ed uit 6 es fee on the appeal. . 

Specific, Relief Act {I of 1977), *. -—Bwreach o, eod e 
Speele idet of right o specific performance, v NV. 4 Decree reversed.. 

validity of— Mere right to gue," Aer, lw e (i; 33 Ind, Ces, 696; 3 L. W, 435; 19 M. L, T, 329, 

y e 


however often it may be repeated, by a 


Decree reversed. nota transfewable right. Section 23 (6) v1 | 


“116 I. O. 1929 


. ALLAHABAD HIGH COURT, 
Seconp Orvis ArPgAL No. 312 or 1926. 
January 28, 1920. 
Present:—Mr. Justice Banerj i, and 
Mr. Justice King. 
: Babu NIRANJAN PRASADC—PLAINTIFF 
: —APPELLANT 


Hd versus 

BEHARI LAL AND 'oTHERS—DFFENDANTS 
— RESPONDENTS, 

` Hindu Law—Religious endowment—Dedication— 
Device to create-perpetuity in settlor's family—Dedi- 
cation void—Manager's rights—Suit for share of pro- 
perty dedicated—Limitation Act (IX of 1908), Art, 127. 
: Where a Hindu by Will dedicated property fetch- 
ing an income of about Rs 11 per mensem, and 
appointed his two sons managers giving them 
a right, to take Rs.5 each out of the income as 
remuneration, and provided further that if the 
income expanded his sons would be entitled to a 
proportionate increase in their salary’: iei 

, Held, (1) that the dedication was not a real dedica- 
tion but an act done with the intention of preserv- 
ing the property in the family of the testator and 
was invalid; [p. 850, col. 2.] 


; Sri Thakurji Maharaj v. Sukhdeo Singh (1), fol- 
owed. . 

, (2) that the Will could not be construedjas giving a 
proprietary interest to the two sons who were named 
as managers; [ibid.] i 

: (3) that all the heirs-at-law were entitled to share 
the property according to their respective shares ; 
ibi 

j (4) that a ‘suit by a member of the testator's 
family to recover his share in such property was 
governed by Art. 127 of the Limitation Act. [ibid.] 


Second appeal from a decrees of the Ad- 
ditional District Judge, Aligarh, dated the 
23rd of December, 1975, . 

: Mr. Shiam Krishna Dar, for the Appel- 
ant. 

. Messrs. U. S; Bajpai, Iqbal Ahmad and 
Mukhtar Ahmad, for the Respondents. 


- SUDGMENT.—This was a suit for re- 
covery of separate possession of a one-third 
share incertain house property and moveable 
property. The property originally belong- 
ed to Ohhote Lal the common ancestor of 
the parties. The pedigree showing the re- 
lationship between the paréies will bs found 
at page 17. The plaintiff's case was that 
the parties and Ohhote Lal were members of 
a joint famjly and that the property in suit 
was joint family property. After Chote 
Lal's death the plaintiff was maintained by 
Behari Lal who was. the manager of the 
joint family -but in 1924 the defendants 
refused to give the plaintiff some money 
and the plaintiff was accordingly compelled 
to bring this suit for possession of his 
separate share. g 

The principal defences .were that the 


family was not joint but that theplaintifi’s ` 


father had separated from theother members 
94 
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of ihe family before his death in 1898 and 
the plaintiff himself had been brought up 
by his fat3er-in-law. 

: It was iurther pleaded that the property 
in suit vas the self-acquired property 
of Ohhote Lal excepting item No.2 which 
was theseif acquired property of Behari 
Lal, defendant No.1. The defendants set 


, up a Will alleged to have been executed ‘by 


Ohhote Lel on the 11th October, 1904, by 
which he had devised items Nos. 6 and 7 to 
Lakhpat Rai and Behari Lal and items Nos. 
1, 3, 4 anc 5 had been dedicated in favour 
ofa family idol, namely, Gangaji. ` 

The plaintiff replied that the Will was a 
forgery ard that in any case the dedica- 
tion in favour of the idol was invalid. . 
` The triel Court decreed the plaintiff's 
claim for all the property in suit excepting 
item No. 2 which was held to be Behari 
Lal's self-acauired property. á oe 

The lower Appellate Court found ‘that 
the family had remained joint even after e 
the death of Chhote Lal. As to the Will 
‘executed - by Chhote Lal in 1904 the Court 
below has found that it was genuine. The 
property in suit was found to be OChhote 
Lal’s self-acquired property which he was 
entitled tc dispose of by Will. NP 

As regazds the dedication in favour of the 
idol the Oourtbelow found that Ohhote 
Lal had clearly intended to make the dedi- ' 
caticn and that effectshouldhe given to his 
intention. The result was that the Court 
below allowed the appeal and dismissed the 
suit. 

` Io this Court the finding that the . Will 
executed ty Ohhote Lal was genuine is not 
ehallengec. ! 

As regards the finding that the property 
in suit wa3 the self-acquired property of 
Ohhote La. we see no reason to differ from 
the finding of the Court below. It has been 
"expressly held that there was no nucleus of 
ancestral rroperty so there was no presum- 
tion that the property acquired by Ohhote 
Lal was jo-nt family property. We hold, 
therefore, Dhhote Lal was competent to diss 
pose of the property by Will. 

The principal question which we have tae 
determine in this appeal is whetherthe 
dedication of the property in favour ofthe 
idol was valid: - g 

Ohhote Lal's property which he’ disposed 
of in his Will consisted of six items of house 
property which was not bringing in an 
ineome-of more than about Re 15 or- Rs. 16, 
‘Out of this Ohhote Lal purported. to. dedi- 
cate iteme Nos. 1, 3,4 and 5 to; the idol 
Gangaji. There is no express finding asta 
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“the income.of the property dedicated kut it In thatcase also there was. a: colourabl® 
appears to be about Rs. 11 per mensem. endowment of property in favour of an ido 
- Qhhote Lal: undoubtedly stateg thas he butit was found that-noattempt had been 
has earnestly and in. good faith dedicated made to sbtain mutation of names in favour 
to Gangaji Maharani thé property stated in of the iddl and that no accounts were forth- 
order that management in respect th»reof coming relating to “the administration’ of 
. might continue till doomsday. Healsclays the proparty and that the expenditure on 
down in his Will that his two sons, Behari theidol cid not amount to more than Re. 1-10 
Lal and Lakhpat Rai, should be the oftheineome. It was held by the Full 
managers of the property dedicated and - Bench that under thesecireumstances there 
that they should see that the rag, bhog and had beer no real dedication of the property 
utsav of the idol isin no way neglected. to religious purposes but only an attempt. 
The testator stated that both the sons tocraate a” perpetuity in favour of the 
should, after considering themselves to be descendents of the -testator’s daughter. 
the superintendents and managers of the We are bound by the - decision of this 
property, jointly spend as much 02 the Fall Bench and we think that the princi- 
income of their own authority from the rent ples laid down in that decision: are fully 
of the property a8 they think proper to- applicable to the facts of the present case. 
wards the rag, bhog, utsav etc. He further We sind that there has been no real dedica- 
provides that each of the managers or tion ofthe property to religious purposes 
superintendents shall have a right to get but only an attempt to create a perpetuity 
Rs. 5 per mensem as remuneration from the in davorr of the two sons of the testator. 
endowed property and that if the incomeof It-has been argued by the learned Advocate 
* the property expands then the superintend- for ihe respondents that even if the dedi- 
: ‘ents will be entitled to get a proportionate cation b» held illusory and -inoperative 
increase in their Balary. nevertheless the Will should be construed | 
It would beseen that on the face of it as giving proprietary interests to the t wo 
there could be very little income ava-lable sons named inthe Will as superintendents 
for the purposes ofthe idol. The income of ofthe dedicated property.. The argument 
the endowed property would only be about is that the testator intended that these two 
Rs. 11 per mensem and the two superintend- sons shculd get the benefit of the property. 
ents were expressly authorised to appro- . and thai effect should be given to his in- 
priate to themselves Rs. 10 per measem. tention. oid i 
“No fixed amount is laid down for. being We are unable to accept this contention; 
spent upon the purposes of worship etc., The plantiffisclearly an heir-at-law and 
put the. superintendents are given comp- he is ensitled to a share in. the ‘property 
lete discretion to spend whatever. they unless taereis a valid bequest. of it in 
think fit. M favour cf other persons. In the present 
*  Itappears that the managers have. not case we have found that the dedication in 
kept any accounts whatever of the ircome favour cf the idolis invalid. We are.-un- 
> ‘of the endowed property. The only vay in able to construe the Willas giving a proprie: 
‘which effect is said to have been given to tary interest to the two sons who were 
the endowment is that the superinterdents named as superintendents: Clearly the 
have executed leases of the property in tha testator never purported to give those two 
"name of Gangaji We are not satisfied that sons’ proprietary rights and we hold that 
^» . any expenditure whatever has been incuf- there isnothingin the Will which could 
red for the purposes of the worship, ete., of defeat tae claim of the plaintiff, as heir-at-. 
the idol and, in our opinion, the endowment Jaw, to recover his share. ae 
is purely illusory or colourable. The tes-- Jt hasfurther been argued by the learned 
tator's intention was to preserve the proper- Advoca:e for the respondents’ that the 
.* ty in hisYamily and to let his two sors and  plaintifi's suit was barred by time. Ohhote 
: their descendants enjoy the income ofthe Lal died in1904and itis argued that the 
property without having the power of alie- plaintif has been excluded from his - share 
nation. . RO à in the property in suit from the“ date of 
The facts of thé case are very similar to OhhoteLal’s death.. The plaintiff was.a.- 
those dealt with in the Full Bench ruling of minor at that time but he should have in- 
the Allahabad High Court in the case of stituted his. suit within three years of 
Sri Thakurji’ Maharaj v. Sukhdeo Singh (1). atiaining majority and as hadid v do a 
1).58 Ind, Gas, 583; 42 A, 395: 2 D. P.-L R: (A) thesuit not having been institut until - 
is A. L, d, 390 (E. B.)e pP ER e) the 2612.01 May, 1924, it is contended that. 
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the suit is barred by time. We think there 
ls no force in this- argument. We - have 
held that the dedication in favour of the 
idol is invalid and the property which the 
Will purports to dedicate must be held to be 
intestate property. In the hands of Chhote 
Lal it was self-acquired property but in the 
hands of hissons and grandsons it is 
ancestral property. The Article of Limita- 
tion applicableto the suit would be Art,” 
127 which givesa period of 12 years for 
enforcing aright to a share in joint family 
property from the time when the exclusion 
becomes known to the plaintiff. The plaint- 
if did not attain majority until about 
eight years before the institution of the &uit 
and even if it be held that he became 
aware of his exclusion from the date of his 
attaining majority the suit is still clearly 
within time. 

As regards item No.2 the trial’ Court 
clearly found that this was the self-acquir- 
ed property of Behari Lal, and the lower 
Appellate Court has not disturbed this 

fiading. 
` _ As regards items Nos. 6 and 7 they have 
been bequeathed by Chhote Lal to the 
defendants and there is no reason for hold- 
ing the bequest invalid. 

The result is that we allow the 'appeal in 
respect of items Nos, 1,3, 4 and 5 and dis- 
miss the appealin respect of the remain- 
ing property. We accordingly passa pre- 
iminary decree declaring the right of the 
plaintiff to a one-third share initems N os. 1, 
3, 4, and 5 specified in the plaint. Parties 
will bear their own costs throughout up to 
this stage. 


A. ` Appeal partly allowed. 





ALLAHABAD HIGH COURT. 
Seoono Civic APPEAL No. 778 oF 1926, 
. March 4, 1929. - . 
Present; —Mr. Justice Banerji and Mr. 
Justice King. 
RAM PRASAD-—PLAINTIFF 
—APPALLANT 
versus 
Musammat MUKANDI AND ANOTHER—- 
D&ErFENPANTS— RESPONDENTS. 

Partition Act (IV of 1898), ss. 2, $—RHequest to 
hold sale among co-sharers, effect of. 

A request by the plaintiffin a partition suit that 
a sale may be held and whoever among the co- 
sharers offers the highest bid may We given the 
property, does not amount to. a request for a sale 


` 


: RAM PRASAD V, MUKANDI, 


851 
and distribntion of proceeds within the contempla- 
tion of s. 2 >f the Partition Act. | 
Sscond appeal from a decree of the Dis- 
trict Judge, Bulandshahr, dated the 10th of 
February, 1926. ~ 


Mr. P. L. Banerji, for the Appellant, 


Messrs. N, P. Asthana and P. M, L. Verma 
for the Respondents. f 

JUDGMENT.—This is a plaintiff's 
appeal in a suit for partition, The subject 
of partit-on was a house of which the 
plaintiff is a transferee of a two-thirds share 
and the defendants of a one-third. It has 
been fourd concurrently by both the Courts 
that the rouse is small and is incapable of 
partition. 


The Oourts below held that the provisions 
of s. 3 of the Partition Act of 1893 applied 
and that the defendants were entitled to 
get the waole house at the valuation arrived 


at by the Court, the Court of first instance 


having velued the whole house at Rs. 2,100, 


and the lower Appellate Court at Rs. 1,500. 
It appears that the plaintiff, who is the 
appellant before us, offered in the Court of 
first ins:ance and in the lower Appellate 
Court to buy over the share of the defend- 
ants on payment of Rs. 1,700.. Mr. P. L. 
Banerji appearing on behalf of the appel: 
lant rep3ats that offer in Oourt, but the 
defendants have not. accepted that offer, 
We have, therefore, to decide in this case 
whether i3e Partition Act applied and whe- 
ther the statement of the plaintiff in ‘para. 
5 of the- plaint amounts to a requbst to the 
Oourt thet the preperty be sold under s. 2 
of the Parzition Act. j 


Section 2 of the Partition Act (IV of 
1893) provides:—Whenever in any suit for 
partition..it appears to the Court that, by 
reason of the nature of the property...a 
division cf the property cannot reasonably 
or conven-ently be made, and that a sale of 
he property, and distribution of the pro- 
ceeds world be more beneficial for all the 
share-holcers, the Oourt may, if it thinks 
fit, on th» request of any of such share- 
holders icterested...to the extent of ona 
moiety or upwards, direct a sale of the 
property and a distribution of the "pro. 


13 


cbeds", | . > 
We havs omitted the unnecessary worda 


` in this section which do not apply to the 


ease. We are of opinion that in order to 
sea whether any request by a party amounts 
to a request for sale under s. 2 we must 
consider, the exact request made by the 
party. In the preseht case tHe request 
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. made by the plaintiff, whoisa two-thirds 
Sharer, is that a sale may be held and- that 
whoever among the co-sharers offers the 
highest bid may be given the proparty. It 


` clearly does not contemplate a sale at which 


any outsider could bid and the plaintiff 
should have no option at any time 
whatsoever and under any circumstance 
whatsoever to retain possession of or buy 
in the whole property, If such a recuest 
is treated as a request under «.2it is 
apparent from s. 3 of the Partition Act that 
if the share-holder of a smaller ‘intarest 
chooses he can ask forleave to buy the 
property at a valuation by the Court, and if 
he does not do so, then the property is z0 be 
Sold under the provisions of s.Sof the 
Partition Act, when the plaintiff can bid 
for the property toensure that e proper 
price is obtained for the property at the 
Sale. In our opinion the Partition Act 
must be @onstrued strictly as the pro- 
visions of the Act, especially s. 3, exclude 
*the right of the majority share-holder to 
acquire the property the subject of parti- 
iion at the option of the minority snare- 
holder. On a reference fo  para.5of 
the plaint it is clear that there wes no 
unconditional request by the plaintiff to 
sell the property, and we cannot accept. the 
contention of the. other side that when a 
conditional offer is made by the holder of 
the majority shares of the property, the 
plaintiff's request to buy at any valuation 
can be ignored at the mere will of the 
minority share-holder. Under these cir- 


. cumstances, we are of opinionthatihe pro- 
` visions of the Partition Act did not apply to 
* the facts of this case and that this appeal 


miust be allowed. We, therefore, set aside 


: the decree of the Court below and remand 


. ^ the ease to the Oourt of first instarce in 


: order that the Court may proceed to hold 


‘the. sale of the property among the co-e 


- sharers, namely, the plaintiff and the defend- 


ants, and direct that the property shoul 
be given to that party who offers to pay the 
highest price above the valuation mada by 
the Court. The appellantis entitledto the 
. costs of this Court and that of the lower 
"Appellate*Dourt. ‘The costs of the Court of 
first instance will abide the result. 
A. z 


e 
- 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Ss00N2 Orvit APPEAL No. 856 or 1927. 

January 23,1929. 

Present :—Mr. Justice Dalal. 
MOHAMMAD DAUD KHAN— 
PLAINTIFF—ÁPPELLANT 
versus 
JIA LAL AND ANOTHER—DEFENDANT8 
—RESPONPENTS. 

* Malicious prosecution—Duty of plaintiff--Onus and 
method of roving want of. reasonable and probable 

cause. 

In a sui: for damages for malicious prosecution 
the plaintif should prove that he was prosecuted by 
the defendant and: was acquitted, but he is not 
called upor to prove that he was innocent. 

Balbhadaar Singh v. Radri Sah (1), referred to. 

Where tke plaintiff proves that he has been ac- 
quitted, thare would be a presumption of want of 
reasonable and probable cause in an occurrence if 
there was noscope for surmise and. evidence was 
given by tie defendant of what he actually saw. | 

Unless tie plaintiff is called upon to prove his 
innacence, the only way he can prove want of reason- 
able and probable cause would be by pointing out 
that the defendant alleged that he actually saw the 
plaintiff committing. the offence and yet this: was 
not believad by the Criminal Court. 


Sscond appeal from a decree of. the First 
Subordirate Judge, Saharanpur, dated the 
15th of February, 1927, p 


Mr. Azhtar Husain Khan, for the Ap- 
peliant. 

Mr. Rudra Narain Srivastava,’ for-Mr. . 
K. K. Verma, for the Respondents, i 


JUDGMENT.—The view of Civil Courts 
as to th» examination of evidence in cases 
where damages are wanted for malicious 
prasecut_ons will have to be revised after 
the judgment of their Lordships in the 
cag» of 3albhaddar Singh v. Badri Sah (1). 
The common impression -was that when 
& plaintiff eame to Court after acquittal 
in the Criminal Court, he had to prove 
hie innccence positively before he would 
be entitled to claim damages. The proof 
of want of reasogable and probable cause , 
was held to be tantamount to proof of 
inpgocence. Their Lordships pointed out 
that what the plaintiff was called upon 
to prove was that he was proséeuted by 
the def&ndant and that the prosecution 
ended im his acquittal. He was not called 
upon to prove that he was innocent of the 
charge. He had to prove that the pro- 
- gecution was instituted against him without 


Q) 95 Iad. Cas. 329; 24 A. L. J. 453; 3 O. WAN, 
499; A. I. R. 1926 P. O. 46; 43 0, L. J. 521; 28 Bom. 
L. R. 921: (1926) M. W. N. 482; 51 M. L, 9. 42; 30 
C. W. N. 3669 29 O. O. 163; 7 P. L. T.-591; I Luck. 
218(B. Q7. S 8 0 eto t o 6 nno 
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any reasonable and probable.cause. The 
evidence will have to be examined from a 
different point .of view when the burden 
is removed from the plaintiff of proving 
his innocence positively. When the plain- 
tiff has been acquitted, there would be apre- 
sumption of want of reasonable and probable 
cause in an occurrence when there was no 
Scope for surmise and the evidence was given 
by the defendant of what he actually saw. 
For what the defendant did not see him- 
self, there may be areasonable and pro- 
bable cause of suspecting the plaintiff's 


complicity. Such reasonable and probable 


cause may not have been thought by the 
Criminal Court sufficient to convict the 
plaintiff but if such existed, the plaintiff 
would not be permitted to recover damages 
in the Civil Court. Unless the plaintiff 
is called upon to prove his innocence, the 
only way he can prove want of reasonable 
and probable cause would be by pointing 
out that the defendant alleged that he 
actually saw the plaintiff committing the 
offence and yet this was not believed by 
the Criminal Court. It is true that the 
defendant may be able to prove miscarriage 


of justice by the Oriminal Court and pro- 


duce evidence so strong as to make it 
certain that the plaintiff was really guilty. 
In the present case no such evidence exists 
on behalf of the defendant. The witnesses 
are not of such a nature that they should 
be believed when they were not believed 
by the Criminal Court. Malice must have 
existed when Mangat Ram falsely implieat- 
ed the plaintiff, Mohammad Daud Khan, 
along with others who had cut the crops, 
It may be repeated that Mangat Ram did not 
merely allege that Mohammad Daud Khan 
must have instigated the tenants to cut 
the - crops but he actually deposed that 
Mohammad Daud Khan was present at 
the spot. Under the circumstances I am 
of opinion that the plaintiff is entitled to 
recover damages from Mangat Ram. As 
against Jia-Lal, there is no evidence that 
he instigated Mangat Ram to prosecute the 
plaintiff falsely. 

In the. result the appeal is dismissed 
against Jia Lal with costs to Jia Lal. As 
against Manga Ram, the appeal is decreed 
fora sum of Rs. 120. It is stated that three 
persons in making the defence spent about 
Rs. 150. He says -in this~ plaint, para. 
8 that he had to defray all the expenses 
for all the three men, who were prosecuted 
and aequitted.- There is no evidence to 
the contrary. A sum of Rs. 150,however, 
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120. As to other special damages, there is 
no evidenze. . I'decree the appealagainst 
Mangat Ram for Rs. 120 with proportionate 
costs of al. the Courts; | 

A. Claim partly allowed, ` 





“ALLAHABAD HIGH COURT. 
Second Civit, Appear Ne. 1345 or 1927, 
February 27, 1929. 
Present:—Mr. Justice Ashworth. 
BABU RAM-—PLAINTIFF—ÁPPRLLANT 
versus 
LALA EAM AND orHE2S—DREFENDANTS— 
RESPONDENTS. 

Award--Ocus of proof of invalidity—Presumption 
of regularity of. judicial acts—Evidence Act (I of 
1872), s. 91. 

Where an award is proved it’ must he presumed; 
until the cortrary is shown, that there wasa valid 
reference anc that the award is in accordance with 
the reference e 

An agreement to refer to arbitration is not a 
contract, grart or other disposition of property within 
the meaning ofs. 91 of the Evidence Act. 


The princ.plg that acts done by persons. in a. 
judicial or- «uasi judicial capacity are presumed to 


have been done correctly until the contrary is proved, 
applies to awards. i 


Second appeal from a decree of the 
Additional Subordinate Judge, Agra, dated 
the 6th of April, 1927, e . 

Dr. N. V. Vaish, for the Appellant. 

. Mr. G. Acarwala, forthe Respondents, . 

JUDGMENT.—This: second ' appeal 
arises out 5f a suit brought by the plaint- 
iffappellant on a mortgage dated 
7th : November, 1910, executed by one 
Ganga Rem to Musammat Lachho and 
Ram Narain. The successors-in-interest, 
of the mortgagor are defendants Nos, 1 and 
2. Defendants Nos. 13 and 18-are said to. 
be transferees of the mortgagee Ram 
Narain. Tae plaintiff sues as the sucoea-. 
sor-in-intersst of Musammat Lachho. The: 
suit was resisted only by defendants Nos. 
13 and 14 as successors-in-interest of. Ram: 
Narain the co-mortgagee of: Musammat 
Lachho. e 

The plaintiff based his claim to: repre-- 
gemi Musaamat Lachho on the following. 
facts. He produced an award dated the. 
Ist August, 1912, which appears’ to have 
awarded th» interest of Musammat Lachho 
in this deel to one Anrudh Prasad. He 
says that when Anrudh Prasad died his 
interest devolved on his widow Musammat 
Sheorani and his adopted son Ambika 


seems to be too high. I reduce it to Rs, Prasad. They sold hifa that inferest by 
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* deed dated 22nd October, 1925. “As 
‘noted above the only persons. to resist 
this suit were the sucocessors'in-inzerest 
of Musammat Lacbho’s co-mortgagee Ram 
Narain, 

The trial Court dismissed the suit 
beeause the plaintiff did not manaze to 
procure the attendance of the arbi:rator 


who gave the award namely Obaadhri , 


Surajpal Singh and held conseqcently 
that the award had not been proved. It 
also held that Ambika Prasad was not 
the adopted son of Anrudh Prasad. 
There was an appeal, and the lower 
Appellate Court very properly on the 
facts sent the case back to giva the 
plaintiff a further chance of procuring 
the attendance of the arbitrator Su-ajpal 
Singh. The arbitrator gavə his evilence 
in” Court, and apparently with reluctance 
had to ,admit the fact of his being 
asked. to make the award and of his hav- 


e ing made it. 


When the case came up after bis evi- 
denee had been obtained, the Suborcinate 
Judge in whose Court the appeal was 


: pending had been replaced by arother 


Subordinate Judge. The latter dismissed 
the -appeal and the suit on the g-ound 
that “mere proof of the award w_thout 
proof of the terms of the agresment 
which was admittedly reduced to writing 
does not advance plaintiff's claim any 
further”. He also held that the award 
itself showed that Ram Narain, tke co- 
mortgagee, was the only heir of Musam- 
mat Lacbho the other nominee. 


The present appeal is based on the con- 
tention that the award alone was suficient 
evidence of its having been mad» and 
of its being in order, and that, at any 
rate,in the circumstances the lower appel- 
late Court should have given the plaintiff 
an opportunity of proving the reference bo 
the award. 

The Subordinate Judge isclearly wrong 
in stating that an arbitration award is no 
evidence of the fact of the award end of 

e the validity of the award in the absence 
.of the agreement to refer to azbitzation. 
By his remark that the agreemert was 
admittedly reduced to writing I prssume 
that the Subordinate Judge invokes s. Y1 
ofthe Hvidence Act. Section 91 is not 
applicable, The agreement to refer to 
arbitration was not a contract, grant or 
other disposition of property. The princi- 
ple that acts done by persongin « judicial 


or quasi judicial capacity are presuned to- 
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have bean done correctly until the con- 
trary is proved will apply. In this case 
we have the award proved and it was for 
the party denying its validity to bring 
Some evidenee to cast suspicion upon it. 
Inthis ease- the respondents instead of 
themselves examining the award and the 
terms of reference to see if the award 
could beimpugned on the ground that 
it was not in accordance with the re- 
ference contented themselves with merely 


puiting the plaintiff to proof of the award. - 


He - proved ihe award, and then the 
Subordinate Judge dismissed the suit, 
beeause he had not proved the reference. 
The pleintiff could rely on the fact of 
the awa-d as raising the presumption that 
there was areference and tbat the award 
wes in accordance with reference. 

The eppellant’s Counsel bas not had a 
translation ofthe award made as required 
by law and if it had been necessary to 
examine the award his appeal might have 
bean dismissed on this ground, but I find 
that the judgment of the lower Court 
admits the .award and admits, by its 
failure to _ criticize that award, that it 


X 


purportsd to be in pursuance of &2z———— 


agreement to refer to arbitration, It is not, 
tharefore, necessary to examine the award 
to see whether it recited the fact of the 
agreement to refer. 

For she 
appeal. At ithe same time I desire to 
punish the plaintiff in the matter of 
costs fer the slovenly way in which the 
plaint was drafted and the cuit conducted. 
In his plaint he failed even to mention 
the award. The consequence was that 
tha defendant did not get an opportunity 
by bis written statement to contest the 
fact or the validity of the award. Again 
it appears from the evidence of the trial 
Court that the plaintiff was negligent in 
summoning such evidence as was neces- 
sary to prove the award and its validity. 
In allowing this appeal, therefore, I 
d&cree the suit but only award half 
costs throughout to the plaintif. 

A. Appeal allowed. 


above reasons, I allow this | 
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ALLAHABAD HIGH COURT. 
S&coNp OIvIL ArPzAL No. 480 or 1927. 

. January 22, 1929. 
Present:—Mr. Justice Dalal. 
Musammat JAHANDAR BEGAM AND 

ANOTHER—DEFENDANT3—APPELLANTS 
Versus 
OHINTA-—PLAINTIFE —RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 5? (a)—Decision 
of Revenue Court that defendant is agricultural ten-, 
ant and not grove-holder—Jurisdiction of Civil Court 

—Hffect of fraud. 

. A Revenue Court has jurisdiction to. decide whe- 
ther a person sought to be ejected is an agricul- 
tural tenant or a grove-holder and, if it decides 
that he is an agricultural tenant, such a decision 
would bar the jurisdiction of the Oivil Court to re- 
agitate the matter, If the decision of the Revenue Court 
is vitiated by fraud the Oivil Courthas jurisdiction 
to:declare that it. is null and void by reason of 
fraud, and it would then have jurisdiction to decide 
ihe matter over again. : 

Kundan Lal v. Parshadi (1), followed. 

The Civil Court is the proper Court to determine 

. whether a decree ofa Revenue Court is vitiated by 
fraud, and a finding of the Revenue Court in review 
proceedings that its decree is not vitiated by fraud is 
.not binding on the Oivil Court. 


Second appeal from a decree of the Ad- 
ditional District Judge, Moradabad, dated 
the 30th of October, 1926. 


Mr. Mushtaq Ahmad, for the Appellants. 
Mr. K. N: Laghate, for the Respondent, 


JUDGMENT.—Theopinion of the low- 
er Appellate Court is partly wrong but on 
the finding of fact of fraud this appeal 
cannot succeed. The plaintiff is a grove- 
holder and sued for such declaration with 
respect to the plot in suit and in the alter- 
native for possession. Itso0 happened that 
for arrears of rent the defendants zemin- 
dars had taken action against the plaintiff 
to eject him under s. 57 (a) of the Tenancy 
Act of 1901. In pursuance of these pro- 
ceedings the plaintiff was ejected. The 
lower Appellate Qourt held (1) that the Re- 
venue Oourt had no jurisdiction to eject 
the plaintiff because the*property in suit 
was a grove and not tenancy land and 
2) that the decree was obtained by the 
defendants through fraud practised on the 
plaintiff and that, therefore, the decree 
was not binding on the plaintiff. 


The first finding is not correct, It was 
open to the Revenue Court to hold that the 
plaintiff was an agricultural tenant and not 
a grove-holder and there would bs no want 
of jurisdiction if the Revenue Court decided 
that the plaintiff was merely an agricultu- 
ral tenant. Such a decision woyld bar the 
; jurisdiction of the Civil Court to re-agitate 


€ 
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the matter [see Kundan Lal v, Parshadi 
1 


Wherever, however, a decree is obtained 
by fraud, even in the Revenue Court, the 
jurisdiction of the Civil Oourt arises to 
have it declared null and void by reason 
In the present case there is 
a definits finding of the lower Appellate 
Court which is binding on this Court- that 
fraud wes practised on the plaintiff and 
that the cecree for ejectment was obtained 
through. such fraud, Such fraud, when 
proved, vitiates the proceedings in the Re- 
venue Osurt. When the Revenue Court 
decree became roid through fraud, the 
Civil Court had jurisdiction to determine 
the question over again as to whether the 
plaintiff was an agricultural tenant or.a 
grove-holier. There is a finding of fact 
that he was a grove-holder. He was, theré- 
fore, entijled to the possession granted to 
him by tke lower Courts. NN. Mei 

Lastly, there is the argument that the 
Revenue Oourt held in an application for” 
review of judgment that no fraud had been 
‘practised on the plaintiff. The Civil Court 
ig the prcper Court to determine the ques- 
tion of fraug and the finding of the Revenue 
Court in -eview proceeding is not binding 
on the Oivil Court. I dismiss this appeal 
with costs. 


A. Appeal dismissed. 
(1) 79 Inc. Cas. 960; 22 A. L. J. 466; 46 A. 570; A 
I. R. 1924 All. 744; L. R, 5 A. 159 Rev, 
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ALLSHABAD HIGH COURT. n 
Frissr Oivit APPEAL No 339 or 1925, 
January 24, 1929, 
- Preseat: —Mr. Justice Sulaiman and 
Mr. Justice Kendall. 


e Musammat ALTAF BEGAM—Puaintirr 


—APPELLANT 
` versus 
Babu BRIJ NARAIN— DEFENDANT 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6 (d)— 
Right to receive future maintenance, alienability of — 
Charge on immoveable property, effecte of—Charge 
and  mortgcge, difference between—Pardanashin— 
Forfeiture clause in deed—Proof of explanation of 
legal effect—Contract—Partial illegality, 

If a paraanashin lady is made to agree to sell 
her propert- onthe understanding thdt a forfeiture 
clause will be operative in her favour and it is not 
explained to her that such a forfeiture was illegal 
and unenforseable, then if the defendant wishes to 
stick to the transaction he cann$t be allowed to 
repudiate the forfeiture clause: on the. strength of 
which hex consent had been obtained, [p. 858, col: 
A|-'« - s 


B56 ` 


7 The question whether the right to ‘recover future 


‘maintenance allowance is alienable or not 
depends not on whether a charge has been 
ereated for the same but on the true*intention of 
the parties. If the intention -was that the right 
should ‘be restricted inits enjoyment to the owner 
personally, it-cannot be transferred under s 6 (d), 
Transfer of Property Act. Nor can a mereright so sue 
for the remainder of allowance that may fall due.in 
future be transferred under cl. (2). [p. 859, col. 3.] 


“There is a clear distinction between & mcrtgage 


and a charge; the former being a transfer of an 
interest in immoveable property as a security for 
the loan, whereas the latter isnot a transfer though 
it is nonetheless a security for the payment of an 
amount. [p. 860, col. 1.] x " 

Subraya Sampigethaya v. Krishna Baipaaithaya 
(5) and Tara Sundari Debi v. Sarada Charan Bhando- 
padhya (6), followed. 

Where a Muhammadan busband agreed to pay a 
certain sum of money per month to his wife for 
her lifeas kharch-i-pandan and secured the peyment 
of theamount by means ofa charge on immcveable 
property: ` i 

Held, that the allowance must be held tc be a 
merely personal allowaùce in the absence of anything 
to show that the'parties intended that the right 
should be transferable. [ibid.] RA 

Khwaja Muhammad Khan v. Husaini Begum (7) 


-relied on. 


“Where consideration is paid by a vendee dor a 
whole contract for transferring a right to mainten- 
ance, past and future, and one part of the contract 
is not enforcible in law, the whole contract must 
fall to the ground. [p. 860, col. 2.] 6 

First appeal from a decree of the 
Subordinate Judge, Pilibhit, dated the 23rd 
of May, 1925. 


. Messrs. A. M. Khwaja and Mushtaq 
“Ahmad, for the Appellant.’ X 
Mr. Uma Shankar Bajpai, for the Res- 


pondent. E ; 
JUDGMENT.— This is a plaintiffs ap- 
peal arising out of a suit for cancellaticn of 
a sate-deed dated the 2nd of September, 
1921, executed by the plaintiff in favour of 
the defendant, and in the alternative for a 
recovery of the amount of the saleconsidera- 
tion. Under a hypotheeation -bond dated 
the 21st of September, 1913, the plaintiff's 
husband had undertaken to pay her ae 
monthly allowance of Rs. 75 and had iypo- 
thecated his village Nagphan _ Risuya, 
valuing' the deed at Rs. 10,800, There were 
certain misunderstandings between the 
-husband and the wife, and it is sn admit- 
‘ted fact that she could not fora long time 


*récoyer Her monthly allowance.. Even- 


tually she sued her husband for recovery pf 
the arrears and in execution of her cecree 
put the village for sale at auction. It was 
purchased by Hakim Zakir Husain Khan 
fora small amount, as the sale was ap- 
parently subjectto the continuing .charge. 
Thereafter she brought a second. suit 
against er husband and thg purchaser 
and obtained a decree on the 28th of Febru- 
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ary,1920,fora&bout Rs. 5,554. This decre? 
ale» remained unrealised. .On the 2nd o 

Septemtar, 1921, she executed the sale-deed 
in dispute in favour of the. . contesting 
defendant Brij Narain. The saledeed as 
it stande purported to transfer the . decretal 
amount aforementioned, theamountof her 
meéintenance allowaree "which had fallen 
dus since the decree and. the future 
amounts which would fall dué during the 
rest of ker life with allrights to realise the 
sáme. .The sale was for Rs. 7,500. which 
were to 5e paid in certain fixed instalments. 
There vasa special covenant for nar 
The 
pleintiff's case was that she being a parda- 
nashin aad uneducated lady did not under- 
stand tbe terms of the deed thoroughly, 
which werenotexplained to her; that the 
defendamtand hér pairokar colluded with 
each othar and falsely represented to her 
thet only the arrears which had fallen due - 
up to dase were being transferred, and that 
she was never told that her future - mainten- 
ance allcwance for life would also besold 
under the deed. She further asserted that 
therewae an express understanding that if the 


defendant should make any default in tha 


payment of any instalment, he would. not. be 
entitled toget back the amount receivedand 
the sale-deed would be cancelled, and that 
accordingly as there were.defaults made the 
sala-deed has become void, and that it is 
invalid in law. These allegations were 
refuted in the written statement in which 
it was pleaded that the plaintiff executed 
the docament after fully understanding its 
terms, that the penal clause was unenforce- 
able and that it was never agreed that the 
sala itself would be cancelled. 

The Court below has decided most of the 
issues against the plaintiff but upheld her 
right toslaima forfeiture of Rs, 1,500 and 
has given her a decree for the unpaid 
balance with interest. The plaintiff has ap- 
pealed aad the defendant has filed cross- 
objections. 

Whe first question to be considered is 
whether theplaintiff did not understand 
that herfuture maintenance allowance was 
also going to be sold. Oonnected with this. 
is the further question whether any misre- 
presentetion was made to the plaintiff, 
The learned Subordinate Judge has dispos- 
ed.of bosh these. points together and has 
considered that the burden of proving both 
these matters lay on the plaintiff. . He 
began his findings on issues. Nos. 1 and2 
with the remark ‘to prove these issues the 
plaintiff, besides.giving her own statement 
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hss examined such and such witnesses’, ' 


He has then remarked “to my mind the 
plaintiff has miserably failed to establish 
either of the two assertions” and has again 
said that her explanation that her relations 
and servants failed to explain to her the 
real nature of the sale was absolutely un- 
believable. The learned Subordinate 
Judge has apparently lost sight of the fact 
that although the burden ofproving any 


active misrepresentation was on the plaint-. 


iff, the onus of satisfying the Oourt that the 
deed had been fully explained to and under- 
stood by the lady was on the defendant, 
because the plaintiff is undoubtedly a 
pardanashin and uneducated lady. In 
spite of this error in the judgment, we are 
of opinion that the finding of the Court 
below that the contents of the sale-deed sò 
far as it relates to the transfer of her future 
maintenance allowance is concerned were 
fully understood by her, That the docu- 
ment was read over to her is proved by the 
evidence of the scribe Budh Sen as well as 
that of the Sub-Registrar Babu Sham Narain. 
At the timeof the registration her husband 
was present though he declined to identify 
her. She certainly had some pairokars by 
her side, and under these circumstances it 
is inconceivable that the document should 
have been written, executed and attested, 
and then registered, without its having been 
read over tothe lady. We believe that 
the document wasread over to her. The 
referenceto the sale of her future rights 
in the sale-deed does not appear at only one 
place. Itis repeated atno less than three 
places, and itis made fully clear that the 
amounts which would become due to her 
during the rest of her life with all the rights 
to realise thesame were being sold to the 
vendee. The language of the document 
where these passages occur issimpleand clear 
and when they were read to her there is no 
reason to suppose that she failed to under- 
stand their meaning. The Sub-Registrar 
has expressly stated that he must have ex- 
plained to thelady the things which weee 
being sold, namely the decree, the arrears 
which had become due, and the kharch-i- 
pandan which would be due in future. 
Although the lady denies this we are not 
prepared to take a different view from that 
which has been taken by the Court below. 
We must, therefore, find it proved that the 
lady understood that her future rights were 
being transferred, and that there was no 
misunderstanding on her part as regards 
this point.- E | z 

` In this connection we may dispose of an 
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argument which has been pressed before 
us very s-ongly, namely that the decretal 
amount was over Rs. 5,500, the amount 
which hed since fallen due exceeded 
Rs, 2,000and the capitalised value of the 
future allowance was considerable, and all 
these items could not have been intended 
to be sold “or Ra. 7,500 only. No doubt prima 
facie the eash consideration appears to be 

* inadequate, but the plaintiff was hard pres- 
sed for money, and ever since the agree. 
ment in her favour she had not been able to 
realise a single pice, and had been driven 
to sue for errears twice, Furthermore, the 
recovery of future allowanee might involve 
further litigation. Having regard to these 
considerations we are unable to hold that 
the apparent inadequacy of consideration 
is sufficient to show that she did not intend 
to transfer her future allowance. - 

The second point for consideration is 
whether if was covenanted that on the 
failure of she payment of the instalments 
fixedin tha deed of the sale-deed would 
stand cancelled. The particular expression 
which has been the subject of considerable 
argument before us is mutalba mobayya ba 
dastur kae-a wahenge. The learned Subordi- 
nate Judge has himself conceded that no 
doubt the -enal clause ‘has been ‘very un- 
happily and inappropriately worded' and 
has remarked that the words no doubt 
literally m=an that the ‘dues, sold would 
remain in;aet' The learned Advocate for 
the plaintii urges that the meaning of ‘this 
is that the sale-deed would remain 'cancel- 


led. Thersare two further circumstances - 


in favour dí the plaintiff. The only persons ` 


who read c7er and explained the document 
tothelady werethe scribe Budh Sen and 
the Sub-Registrar Babu Sham Narain. 
Admittedly no one else read it over to her. 
Budh Sen when asked in cross-examination 
¢o explain the meaning of the disputed 
phrase saia that by that phrase it was 
meant ‘the dues sold will remain as before’ 
that is ‘willnot be considered as sold’, 
Similarly tze Sub-Registrar had said that 
the words ‘mutalba mobayya' mean the 
various deriands which were solde namely 
the decretíz] amount, the amounts which 
have becore payable and the amount which 
was to beczme payable in future." He con- 
sidered that he put this interpretation on 
those worde at the time of registration 
which he was putting them. He reiterated 
his opinio: and stated that ‘mutalba 
mobayya’ included to his mind both, that is 
the things sald and the consideration for 
which they were sold. “If the language of 
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the document had jbeen clearer orif the 


- plaintiff had sworn that she understood that 
. the whole deed was to stand: egnoelled, we 


would have felt great difficulty in nct can- 
celling this deed. But no express words 
stating that the sale was to be cancelied are 
to be found in the document. Either 


:throughan omission on the part >f her 


"the plaintiff has omitted to 
‘deposition that she was made to understand 


Pleader or through her own wilful silence 
state in her 


. that the sale would stand cancelled if the 
.instalments were not paid. The stataments 


ofthe scribe and the Sub-Registrer are 


- obviously based partly on their racollection 
and partly on what they now understand 


asthe meaning of the ambiguous expres- 


‘sion. Asit isthe plaintiff who wishes to 


enforce this forfeiture clause against the 


-defendant,; we cannot interpret an ambi- 


guous expression in the wayin which she 
asks us to interpret it, when the language 
is not absolutely clear, and when ske her- 
self has failed to depose as to the true 


: meaning which she understood by it. We 
“also find that subsequently to the Gefaults 


undoubtedly be the right one. 
regard were not paid 1o rules of grammar 


in payment she went on receiving small 
sums of money upto June, 4923, without 
asserting any right to cancel the sale. 
Even if she had any such right she must be 
deemed to have waived it. We gcco-dingly 
uphold the view of the Court below, though 
on different grounds, that there was no 
covenant direeting that the sale itsel? would 
stand cancelled if a default were mace. 
The „third question is as regards the 
amountof which the plaintiff can cleim for- 
feigure. This part of the clause also is 
ambiguously worded. According to the 


- plaintiff the whole amount which would 
-have been paid up to date would be for- 
-feited if any default was made, 


Aceording 
to the defendant only Rs. 1,500 which had 
been paid beforethe execution were to he 
forfeited. The difference of interp-etation 
turns on one word hai.. If this word h&d 
been ‘ho’ the plaintiff's interpretation would 
I: strict 


and idiom, 'hogaihai may be loosely used 
for'hoga&ho'. The official translator has 
intérpreted this clause in the way jhe 
plaintiff wanted it to be interpreted. He 
has translated it as follows: "If the 
vendee shallfailto pay any one of she in- 
stalments detailed below at the tima fixed, 
he shall not be . entitled to get beck any 
money out ofthe sale consideration which 
itheexecutant shall have received before 


_thattime’. Wealsothink thát if the in- 
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tention of the parties had -been that only 
thesum of Rs, 1,500 which had been paid at 
the time of the execution would be forfeit- 
ed, they would have expressly mentioned 
this known sum and would not have used 
an indefinite and vague expression like 
the one worded above. Such an: indefinite 

xprescion was more likely to be used when 
the exact amount which was to be forfeited 
was no; known at thetime. On this point 
the evidence of the scribe, a witness for the 
defendant, is thatthe penal clause was that 
incase of default of payment of instal- 
ment the vendee ‘could not claim the re- 
fundof the paid up consideration from the 
vendors’. The lady hassworn that it was 
also said before registration that if Babu 
Brij Narain should not pay the amounts 
settled in the time fixed whatever was 
already paid would be forfeited. But taking 
the word strictly literally, the tense used is 
presen: perfect tense, which would support 
the defendant's contention. In such a state 
of things it is impossible to hold that 
this ambiguous clause was fully understood 
by her in the way in which the defendant 
wants it to be interpreted. We would, 
therefcre, be unable to enforce the deed 
without accepting the plaintiff's interpreta- 
tion of it. 


The argument on behalf of the defendant, 
that such a forfeiture clause cannot be 
enforced, cannot be accepted. The executant 
was a pardanashin and uneducated lady. 
If she .s made to agree to sell her property 
on ths understanding that a forfeiture 
clause will be opsrative in her favour 
and it is not explained to her that such 
a forfe:ture was illegal and unenforceable, 
then if the defendant wishes to stick to 
the transaction he cannot be allowed to 
repudiate the forfeiture clause on the 
strengsh of which her consent had been 
obtainad. Nor do we think that having 
regard to thesmall consideration for which 
rights of consi@erable value were being 
transferred and the necessity which the 
pfaintiff felt for timely and regular pay ment 
being argent, the terms of sucha forfeiture 
clause were so improper and unreasonable 
es to demand relief in equity. 


The last question to consider is whether 
a irarsfer of her future right to recover 
the maintenance allowance was legally 
transferable. That there has been a 
considerable divergence of opinion on 
similar questions admits. of no doubt. 
The Counsel for the parties have placed 
before us a numberof | rulings, all of 
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which are not reconcilable with each other. 

So far as this Court is concerned it is 
now settled that a right to future 
maintenance cannot be attached and sold in 
execution of a decree—Gulab' Kunwar v. 
Bansidhar (1) and Haridas  Acharjia v. 
Baroda Kishori Acharjia (2) and Sher Singh 
v. Sri Ram (3). Although ‘these cases may 
suggest the general policy of the Legislature, 
they are not directly in point because 
they turn on the meaning of the expression 
‘right to future maintenance’ in s. 266 of 
the old Civil Procedure Oode. 


` The question before us is whether a 
private alienation of such aright is valid 


in law. This will depend mainly on the 


interpretation of 5.6 (d) of the Transfer of 
Property Act. No case of our High Oourt 


' which is directly in point has been cited 


before us, Opinions in the other High 
Courts are somewhat conflicting. In 
Annapurni Nachiar v. Swaminathan Chetty 
(4)& Bench of the Madras High Court 
thought that a right to recover maintenance 
was not property within the meaning of 
s. 6 and expressed the view that although 
attachment and sale were prohibited, 
there was no prohibition against private 
alienation. This case was, however, sub- 
sequently overruled by a "Fall Bench of 
the same Court in Subraya Sampigethaya v. 


` Krishna Baipadithaya (5). The Bench which 


referred the case to a higher Bench thought 
that Annapurni’s case (4) was at variance 
with s. 6. Schwabe, C. J. came to the con- 
clusion that the right to be maintained con- 
ferred on a widow under a written document 
was a purely personal right and, therefore, 
clearly inalienable. Oldfield, J., differed from 
the view expressed in Annapurni's case (4) 
andalso held that the rights conferred by the 
deed were clearly personal. Ooutts-Trotter, 
J. concurred. This caseis also authority 
for the view that in order to ascertain 
whether the right was personal or whether 
the interest was intended to be restricted 
in its enjoyment to the owner personaley 
one should ascertain the intention of the 
parties, and such intention is to be 
gathered from the deed and the attending 


circumstances. 
(1) 15 A. 371; A. W. N. (1893) 149. 
(2) 27 C. 38; 4 C. W. N. 87. 
(3) Lo A. W.N. (1908) 101; 5 ALL J. 251; 4 


- (4) 6 Ind. Oas. 439; 34 M. 7; 8 M. L.T. 108; (1910) 
W. N. 35; 20 M. L. J. 785. 


DE 73 Ind. Cas. 584; 46 M. 659; 45 M. L 2 533; 


A. I, R. 1924 Mad, 22; 19 L.W. 6; 33 ML, T. 5 
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Opinion in Oaleutta also has not been un- 
animo.s; but a most exhaustive judgment of 
Mookerjee, +J., reviewing all the leading pre- 
vious authorities is to be found in Tara 
Sundcri Dedi v, Sarada Charan Bandopadhya 
(6). We propose to quote a passage from the 
judgment as we agree with the view 
expressed sherein. At page 153* the learned 
Judges rectarked: “A distinction appears 


“to have keen sought to be drawn between 


cases in which the maintenance was 
made a czarge upon 8 definite property 
or wes made payable out of a specific 
fund, and cases in which the grantee of 
the right of maintenance was not so 
protezted, This distinction, however, in 
our opinica, does not furnish a true solution 
of tae question, -whether the right is 
assignable or not, because, if the allowance 
is regular. y paid by the person ' liable, 
no qaesti-n of enforcement of a charge 
upon any interest in immoveable* property 
arises; unless a default has: been : made, 
&nd arrears are due, there is . no charge 
to enforce The answer to the question, 
therecore, whether the: right to receive the 
main-enan2eis assignable or not,ought not to 
be made =ependent upon the circumstance 
whether, in the event of failure of the 
grantor cr his representative to make 
regular pzymenís, the grantee is entitled 
to erforce & charge upon immoveable 
property". At page 157* the learned Judge 
Pe. the circumstances" attending the 
gran: she maintenance allowance in 
order 3 zscertain the true intention of 
the parties, and came to the conclusion 
that her.zht from every point of view “was 
essentially a personal one and that there 
was ro room for reasonable doubt that such 
right was rot assignable, 


We age with the view expressed in 
jhe Full Bench of the Madras High 

ours anc by Mookerjee, J. that the question 
whether the right to recover future 
mairtena-ce allowance is alienable or not 
depends not on whether a charge has 
been crezted for the same but on the 
true inteniion of the parties. If the intention 
was that the right should be eestricted 
in, i:s er;oyment to the owner personally, 
it*cennot be transferred under s. 6 (d). 
Nor can a mere right to sue for the 
remcinder of allowance that máy fall due 
in fcture 5e transferred under cl. (2). 

‘There -being no advance by way of loan, 
the agreement in question does not 


(6) 7 Ind, Cag 80; 12 O. L. J. 1 
*Pazes of 120. L. J.—[Ha@.]-- - ~- 
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amount. to- a mortgage-deed. It is an 
agreement to pay the monthly allcwance 
with a charge on a specific immoveable 
property. Now there isa clear” distinction 
between a. mortgage and a charge, the 
former being.a transfer of an interest in 
immoveable property as a security for 
the loan, whereas the latter is not a 
transfer though it is nonetheless a security 


for the payment of an amount. The right, 


to recover such allowance is not itself 
immoveable property, and indeed no 
uestion of enforcing the charge arises 
so long asthe amount has not fallen into 
aT this view of the matter "we must 
now proceed to examine the true nature 
of the maintenance allowance’ The agree- 
ment of the 21st of September, 1913, was 
executed in anticipation of the marriage 
of the plaintiff and the sum of Rs.75 per 
mensem evas fixed in an allowance for her 
kharch-i-pandan which has been translated 
inaccurately .as pin money. The pro- 
spective husband agreed in writing to pay 
the allowance to the lady for her life and 
if he failed to pay it the lady was entitled 
to realise the same. The agreement was 
to hold good: during the lifétime cf the 
lady and the payment was secured by 
means of 2 charge on immoveable pro- 
erty. The deed nowhere mentions that 
the amount could be claimed by the -ady's 
representatives. Of course as the allow- 
ance was to subsist during her lifetime 
only, her heirs could not get it, but there 
is not even & mention that her transferee 
cam recover it. Nowhere is it mentioned 
that the right would be alienable. From 
the very nature of the allowance, which 
was intended to enable her to meei her 
daily expenses, it was a personal allow- 
ance, All doubt on this point is, in our 
opinion, sebat rest by the observation o 
their Lordships of the Privy Council in 
the leading  c83e of Khwaja Muhammad 
Khan v. Husaini Begum (7). There too 
there was an agreement to pay an allow- 
ance a8 kharch-i-pandan charged upon im- 
moveable property. At page 414* their 
* Lordships remarked: ‘‘Kharch-i-pandan 
which literally means betel-box expenses is a 
llowance as their Lordships Wn- 
to the wife customary among 
families of rank, especially 
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after tte marriage and varying according. 


tothe means and position of the parties ' 


EEE Although there is some analogy, 


between this allowance and the pin money 


in the English system, it appears to stand. 


on a Cifferent legal footing arising from’ 


differerce in social institutions." Although. 


both kaarch-i-pandan and pin money were 


regarded by their Lordships ass being. 


amounts for the personal expenses of the 
wife, there was a difference inasmuch as 
no obligation to spend the money during 
covertu-e attached to the kharch i pandan, 
In case of Harris v. Brown (8) which is 
relied apon by the respondent's Counsel 
the question whether the maintenance al- 


lowance was a personal one restricted in its 


enjoyment or not was never raised before 
their Lordships nor discussed. f 

In the , present case, it is inconceivable 
that there should have been an intention 
that tha right would be transferable to 
strangezs. At any rate, in the absence of 
any cleer provision in the deed that it is 
alienable, we are not prepared to hold that 
it is so, The mere fact that the payment 
is secured by a charge on immoveable 
property. is by itself, as observed by 
Mooker:ee, J., by no means conclusive. We 
would, therefore, hold that the right to 
recover future allowances as they fall due 
has not been validly transferred. 

As it is obvious that the cash considera- 
tion offered by the vendee was for the 
whole contract of transferring her right 
to mainzenance, past and future, and one 
part of euch contract is not enforcible in 
law, ths whole contract on. which - the 
transfer is based must fall to the ground. 
The plaintiff herself claimed the relief 
to have the transaction set aside. It would 
also be unfair to the defendant that he 
should be compelled to pay the whole 
consideration and yet not get any right to 
recover the future maintenance’ allowances, 
In these circumstances we think it just 


and equitable that the sale-deed dated the . 


2nd of September 1921, should be cancelled 
and declared to be null and void and the 
plaintiff given a decree for recovery of 
the property so transferred on condition 
of the olaintiff depositing in the Court 
below w thin six-months from this date the 


. whole of the amounts received by her to- 


gether with interest at 6 per cent: per 
annum, simple, as set forth in para, 11 of 
the plaint, after deducting any amount that 
the defeadant shall have received by ex- 


(8) 28 C. 621; 28 I. A. 159; 5 O. W. N. 729? 3 Bom, L. 


R. 808; 8 Ear. P. C. J. 92 (P, O.) 
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ecution of the decree for past arrears or by 
a separate suit. As onthe disputed points 
both parties have failed partially we direct 
that they should bear their own costs in 
both Courts. Theamounts realised by the 
‘defendant will be credited to:the plaintiff 
on the dates of such realisation and interest 
to that extent would cease to run from such 
'dates. If the amount is not deposited 
within the time allowed, the suit will stand 
‘dismissed in both Oourts. 


A. Appeal allowed. 
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Mr. Justice Boys. 

RAM GOPAL-PLAINTIFF—A PPELLANT 


i l Versus 
"TULSHI RAM AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 
Family arrangement—Formalities—Necessity of 
‘writing and. registration—Absence of registration, 
effect of—Registration Act (XVI of 1908), ss. 17, 49 
—Evidence Act (I of 1872), s. 91—Part performance, 
applicability of, in India—Doctrine, whether overrides 
express provisions of law—Transfer of Property Act 
«(IV of 1882), s. 54. 

Though a family arrangement is a transaction to 
which certain considerations apply which do not 
‘apply to many other contracts, yet it is an agreement 
enforceable by law and is, therefore, at least a con- 
‘tract. [p. 863, col. 2.] 

- In the usual type of family arrangement in which 
there is no question of any property, the admitted 
title to which rests in one of the parties, being 
transferred to one of the other parties, there is no 
transfer of ownership such asis necessary to bring 
. -the transaction within the definition of "exchange" in 
.8. 118 of the Transfer of Property Act and a binding 
family arrangement of this type may be made orally. 
‘{p. 863, col, 1.] i 

- Though a family arrangemegt could be made 
:orally; if it- was in fact ‘reduced to the form ofa 
document’ registration is necessary when the; value 
is Rs, 100 or upwards. [p. 869, col. 1.] ° 

Whether the terms have been ‘reduced to the 
form of a document’ is a question of-fact in each 
pase tobe determined upon a consideration of the 
nature and phraseology of the writing and the cir- 
cumstances in which and the purpose with which it 
was written. . [ibid.] . 

Hf the terms were not ‘reduced to the form of a docu- 
ment registration is not necessary even though the 
‘value is Rs. 100 or upwards and while the writing 
cannot be- used as a document of title, it can be 
"used as a piece of evidence for what it may be 
worth, e.g. as oorreborative of other evidence or as 
‘an admission of the transaction or as showing or ex- 

laining conduct. [ibid.] - MEE A 

Ifthe terms were ‘reduced to the-form ofa decus 
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. pellant. 
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ment’. and, though the. value was Rs.100 or up 
wards, it was not registered, the absence of regis- 
tration makes the document inadmissible in evi- 
dence and is fatal to proof of the arrangement em- 
bodied in the decument. [p. 869, cols. 1 & 2.] : 

Where it hes been found that there is no legally 
oral family arrangement, or: that the 
arrangement, though reduced to writing with the 
intention that the document should be the document 
of title, eannot be proved for want of registration, and 
where no question of estoppel arises, the-mere ` fact 
shat mutation has taken place and that possessiou 
has been taken cannot remedy, by virtue of what is 
known to English Law as the doctrine of "part per- 
formance”, the absence of registration, [p. 869, col. 
9 DA 


-l 

Chokhey Singh v. Jote Singh (5), approved. 

The positive rules of law laid down by the Trans- 
fer of Property Act cannot be overridden by the 
doctrine of part performance. [p, 868, col. 2.] 

Mahomed Musav. Aghore Kumar Ganguli (T), -ex- 

. plained, 

Mulraj Khatan v. Vishwanath Prabhuram 
(10) and Maung Shwe Goh v. Maung Inn (11), 
to. 

Salamat-uz-Zamani Begam v, Masha Allah Khan 

: (8 and Kunti v. Gajraj Tewari (9), overruted, 

Second appeal from a decree of the Dis- 
trict Judge, Meerut, dated the 8th of May, 
1925, confirming that of the Munsif, Meerut 
dated the ¿rd February, 1925. : 

Babu Piari Lal Banerji, for the Ap- 


Vaidya 
referred 


Munshi Ram 


pondents. 


JUDGMENT.—This case has been 
referred to this Full Bench for determina- 
tion of certain questions relating to the law 
governing "family arrangements.” On 
the death of one Nathua in the first quarter 
of the year 1924, an application fot muta- 
tion was.made by Ram Gopal, the present 


Nama, Prasad, for the Res- 


. plaintiff-appellant, a first cousion of Nathua. 


On the 31st of March,:1924, objections were 
filed by Tulshi Ram, Munshi Lal and Duli 
Chand, grandsons of Ram Gopal's great- 
uncles. Their objection took the form of 
an allegation that Ram Gopal's father had 
Been adopted into another branch of the 
family and Ram Gopal had, therefore, lost 
all right to succeed to Nathua's property. 
On the 24th of April, 1924, Ram Gopal and 
the three objectors, by a joint- application, 
stated that they had arrived at a com- 
promise and asked for mutatign to be 
made in Ram Gopal's name as to one-third, 
inthe names of Tulshi Ram and Munshi 
Lal as to one-third, and in the ‘name of 
Duli Ohand as to the remaining ‘one-third 
andon the 3rd of May, 1924, order was 
made accordingly. On the 6th of August, 
1924, Ram Gopal filed a suit against Tulshi 
Ram, Munshi Lal and Duli Chand, defend- 
‘ant Nosel, gand 3 respectively, claiming 
the whole property. Duli Ohand did net 
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contest the suit but supported tha plaintiff's 
-claim, MunshiLal,defendant No. 2, also 
“put in no appearance, but apparently left 
"his brother Tulshi Ram, defendant No. I, 
to contest the'suit. Ram Gopal’s father’s 


adoption was again pleaded but was held. 


by-both the lower Courts not to have been 
established, Both Oourts, howeve-z, held 
that there had been a family arrangement 
which was binding, and, therefore, while a 
decree was passed in favour of the plaintiff 
as regards the one-third of Duli Ohand, 
the suit was dismissed as regards the one- 
third which thad been allotted to Tulshi 
: Ram and Munshi Lal, The appeal to this 
Oourt came before a Single Judgs, who 

` referred it to a Division Bench and that 
Bench has referred to this Full Bench the 
three following questions: — 

'“(1) Whether in India, whe-ce the 
Transfer of Property Act is in force, a 
family ¢rrangement dealing with immove- 
able property of the value of Rs. 100 and 
upwards can be effected by an oral con- 
tract ? ; 

"(2) If the oral contraet;be followed by a 
joint petition in a mutation Oourt, con- 
taining the termsof the setjlement in the 
shape of a request tojthe Court to record 
the names of the parties in a pacticular 
manner, whether that petition, being an 
uüregistered document, may be treated as 


substantive evidence of the terms of the. 


gettlement ? * uM 
«(3) If mutation of names takes place in 
ternis'of the joint petition and possession 
is taken under it, whether, before the pos- 
session of the defendant has lasted for the 
space ‘of 12 years, the rightful owner is 
precluded from claiming the property to 
which he is entitled, it being assumed that 
no question of estoppel by conduct arises 
against him?” — -—— 
“(This third question we have re-draft@d 
in the form set out by us later at the plgce 
where we answer it.) i 


The answer to the first questicn depends 
upon whether a family arrangement may 


be said £o constitute a transfer of property” 


within the meaning of the Transfer of Pro- 
- perty Act. Section 9 of the Transfeg of 
Property Act lays down that a transfer of 
property may be made without writing in 
every case in which a writing is not ex- 
pressly required by law. The only form 
`of transfer - dealt with in the Transfer. of 
Property Act, within the limite of which 


it can be suggested that a family arrange-: 


ment - comes, is transfer. by exchange, 
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Section 118-of the Transfer of: Property. 
Act says:— : 

“When two persons mutually transfer 
the ownership of onething for the owner- 
ship >f another, neither thing nor both 
thinge being money only, the transaetion 
is called an exchange.” We have, there- 
fore, t determine whether by a family 
&rrangement dealing with immoveable 
property thereis any transfer of the owner- 
ship im certain property for the ownership 
of certain other property. It is only neces- 
sary td mention some of the cases on this 
point to which we have been referred. In 
Trigge v. Lavallee (|), it was said that a 
compromise “is an agreement to put an 
end to disputes andto terminate or avoid 
litigation, and in such cases the consider- 
ation which each party receives is the 
sattlement of the dispute; the real con- 
siderazion is not the sacrifice of a right, 
but tae abandonment of a claim.” In 
Rani Mewa Kuwar v. Rani Hulas Kuwar | 
(2) it was said:—“The compromise is based 
on the assumption that there was an an- 
tecedent titleofsome kind in the parties, 
end tbe agreement acknowledges and de- 
fines what that title is.” 

. We may pause here to note that -thig 
definition of the basis of a compromise only 
of course covers cases in which the title 
to all she property covered by the family 
arrangement was in doubt. Where any 
property, in regard to which there. was 
-nodoubt as: between the parties that ita 
ownership rested in one of the parties, 
is brought within the scope of the family 
&rrangement and is allotted to one of the 
other.parties it may be that qua.that pro- 
perty there would bea transfer of owner-. 
ship. But no such consideration arises in 
the present case. In Khunni Lal v. Kun- 
war Gobind Krishna Narain (3), their Lord- 
ships &aid,at page 367*:—''Each one relinqu- 
ishing all claim in respect of all property in 
disputs other than that falling to his share, 
and rezognizing the right of the others as 
¿héy Lad previously asserted-it to the 
portion allotted to them respectively. . It 
was in this light, rather than a8 conferring 
a new distinct title on each other, that 


the perties themselves seem to have re- 

(1) (1862) 15 Moo. P. O. 271 at p. 292; 1N. R. 454; 

9 Jur. (3. s.) 261; 8 L.T, 154; 11 W. R. 404; 15 ER. 
' 497; 137 R. R. 61. f N 

(2 1I A. 157; 13 B. L,R. 312; 3 Sar, P. O; J. 354; 
Rafique £ Jackson's P. C. No. 27 (P. O.). i ‘ 
(3) 10 Ind. Cas. 477; 33 A. 356; 15 O. W. N. 545; 

8 À. L. J. 559; 13 O. L. J. 575; 13 Bom. L. R. 497; 10 
M. L. T.25; (911) 1 M. W. N. 432; 21 M; L. J. 645; 
331, A. 374P. 0J- i x O 

- “Page of 33 A.—[Hd.] 
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garded the arrangement’: And their 
Lordships again re-asserted the proposition: 
which we have just quoted from Rani 
Mewa Kuwar v. Rani Hulas Kuwar (2). In 
Hiran Bibi v. Sohan Bibi (4) their Lord- 
ships said :—“A compromise of this charac- 
ter isin no sense of. tha word an aliena- 
tion bya limited owner of the family pro- 
perty, but is a family settlement in which 
each party takes a share of the family pro- 
perty by virtue of the independent title 
which is, to that extent and by way of 
compromise, admitted by the other par- 
ties.” 
. These pronouncements of their Lord- 
ships of the Privy Council are sufficiently 
clear to put it beyond doubt that in the 
usual type of family arrangement in which 
there is no question of any property, the 
admitted title to which rests in one of the 
parties, being transferred to one of the 
other parties, there is no transfer of owner- 
ship such as is necessary to bring the 
transaction within the definition of ‘‘ex- 
change” in s. 118 of the Transfer of Pro- 
perty Act. 

We hold, therefore, that a binding family 
arrangement of this type may be made 
orally. 

While, however, this isthe law, the ex- 
treme-undesirability, except in the most 
simple cases, of leaving such an arrange- 
ment to be founded on an oral agreement 
is manifest. Oogent evidence of such an 
oral agreement would obviously be neces- 
sary and any party who is interested in 
such an agreement being upheld and yet 
does not insist upon a written instrument, 
duly registered where the value is Rs. 
100 or upwards, clearly omits to do so at 
his peril, 


- The second question states a particular case, 
oneof next typeof very frequent occurrence 
inene form or another. We thought it 
desirable, therefore, to consider the ques- 
tion in a wider aspect. Haying determined 
that a binding family arrangement may be 
made by a purely oral agreement, we widl 
next consider if the whole or part of the 
terms of an arrangement, dealing with pro- 
perty of the value of Rs. 100 or upwards, 
is found to have been put into writing ia 
one form or another, but the writing has 
not been registered, is the writing admissi- 
ble in evidence, and, if so, for what pur- 
poses, and to what extent if at all is the ar- 
rangement binding? | 


(b 24 Ind. Cas, 309; 18 O, W. N. 929; 27 ML. J, 
149; 1 L. W, 648 (P, O). 
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We have been referred to & number of 


cases, but most of them, as is inevitable, 


deal with = particular set of facts, much as 
does the paktieular second question refer- 
red tc us. As we are, however, of opinion 
that there is nothing in those cases which 
conflizts with our view of the law as ap- 
pearing ins.91 of the Evidence Act and 
ss. 17 and 49 of the Registration Act, we 
do no: think it necessary to refer particular- 
ly to -hose cases. ) 
Secsion Elof the Evidence Act declares 
that ‘ when theterms ofa cantract......... ET 
have Deen zeduced to the form of a docu- 


ban Layah AANE ireen no evidence shall be 
givenin proof of the terms of such con- 
tract................-except the document 
itself .....- ......... ? 


The questions arise here: "(1) Does the 
arranzement amount to a contract? (2) 
Was -he matter reduced tothe form of a 
document"? If it was &contrae& and its 
terme were reduced to the form of a docu- 
ment. then, where the value of the subject- 
matter was Rs. 100 or upwards, by s. 17 
of ths Rezistration Act registration was 
compulsory. 

By s. 19 of the Registration Act no 
docunent required by s. 17 to be registered 
shall, unless it has been registered, -affect 
any imuooveable property comprised 
there-n, or be received as evidence of any 
transzetio3 affecting such property. i 

That a family arrangement is based on 
contract we have no doubt. It may be, 
and no dzubt is, a transaction to which 
certain cozsiderations apply which’ do not 
apply to many other contracts, but it ig an 
agreement enforceable by law and is, there- 
fore, at least a contract. 


Wekethe: the terms have been “reduced 
to ths fora of a document” is a question 
of fact in zach case to be determined upon 
a conaiderstion of the nature and phraseo- 
logy ofthe writing and the circumstances 
iif which end the purpose with which it was 
written. For instance— 


(a) Ifth= terms were merely quoted in 
a lettar by one party to a friend, this would 
not constisate a “reduction to theeform of 
a docamen;,” a phrase which connotes ‘the 
idéa taat the oral agreement is being form- 
ally recor3ed in a document with the in- 
tenticn that it should be evidenced by that 
document 

(b) If the oral arrangement is followed 
immediate y, or after an interval (shorter 
or lorger) by a petition in Court contain- 


ing a referende to the arrangemept (either. 


| “Bö 
j a mere reference to the fact of there 3aving 
* been an arrangement, or a partial or. com- 
._ plete setting out of the terms, with cr with- 
out a declaration of an occeptance cf and 
‘intention to be bound by those terms), the 
“question whether the reference was merely 
‘for the purpose of informing the Oourt 
‘or was dictated by a desire to make formal 
` record of the arrangement to be evidenced 
by the document will have to be determin^ 
ed on the facts of each case. 

We emphatically refuse to suggest the 
weight to be attached to any parti- 
cular fact. Inoné caseit may be that a 
statement in such a petition’ ac’ that 
we have mentioned in the second instance 
‘that we have given, to the' effect thst the 
-> parties have agreed or do agreed to be 

*. "bound by the terms set out, may eppear 
conclusive as indicating their intention 
that that petition should constituce the 
formal ‘ecord of the arrangemert. In 
another case it may béthat there is in- 
dependent evidence proving beyond doubt 
the express intention of ihe parties that 
‘subsequent to that document there chould 
be executed a formal instrument which 
the parties will duly register which would 
show that no final settlement had been 
arrived at. The value in either case to be 
attributed to the particular statemert may 
'. be wholly different. It will be foz the 
Court to consider all the facts, st-iking 
and important or otherwise; and to allot 
them their due weight, ; 


If, after weighing all the facts, the Oourt 
has arrived. at the conclusion thet the 
terms .of the arrangement - were not 
“reduced to the form of a dócümens" for 
the purpose of recording the. arrangement, 
then registration would be unnecessa-y, the 
document not purporting to declare, ete., 
any title, . Ib would not, therefore, by virtue 

. of 8. 49 of the Registration Act, be rerdere 
inadmissible in evidence. . 


But, ex hypothesi, not being--a doccment 
of title it cannot be used as a document 
of title; it can only be used as a piece 
of evidegs, e.g., as corroborative of other 
evidence or as an. admission of the transac- 
tion or as showing or explaining conduct, 

As tothe worth of such & document in 
evidence we need only say that it is for 
ihe Court to determine its worth; but in 
view of the absenceof a formal registered 
instrument where the circumstances are 
such thata formal instrument mighs be 
expected the admission of the tyangact-on or- 
fhe conduct evidented by the dooccment 
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may, in -the absence of other evidence, be 
quite inadequate by itself to prove that 
the parties had come to a final arrangement 
intended- to be binding on them, 54 

' If it has been found that the arrange- 
ment was reduced to the ‘form of a 
‘document, for the purpose of formally 
recording the arrangement and though the 
value ia of Rs. 100 or upwards it was not 
registered, the absence of registration 
makes the document inadmissible in eyi- 
dence and is fatal to proof of the arrange- 
ment indicated in the document: | 


The third question which was formulated, 
as set out at the beginning of this judg- 
ment may, in thelight of the answers al- 
ready given, be re-stated thus:—Where 
it has been found that thereis no legal- 
ly binding oral family arrangement, or that 
the arrengement, though reduced to writ- 
ing wish the intention that the document 
should be the document of ‘title, cannot 
be proved for want of registration, and 
where ao question of estoppel arises, can 
the mere fact that mutation has taken 
place and that possession has been taken 
remedy, by virtue of what is known to 
Englisk Law as the doctrine of ‘part pera 
formance,’ the absence of registration"? | 


We have to assume for the purpose of 
auswering this question that there is no 
valid family arrangement which binds the 
parties and no legal title in law vests 
without a registered document, and under 
which possession thas been, taken; for we 
have held above that, to effect a family 
arrangement, under the present law pre- 


veiling in India, it is not necessary ‘to .- 


execute à formal document. -Where’ the 
family arrangement has been acted upon, 
by the parties taking possession: in pur- 
suance of it, the question formulated in 
question No. 3 will never arise. The 
possession, in that case,ofa party would 


be lawful and Ro question of “the rights ^" 


fulownsr" will ever arise. The question, 
therefore, pre-supposes that there is. no. . 
valid compromise or family arrangement. 
binding on the parties, and yet, by: 
mutual agreement, the parties have 
taken possession and, after the party who: 
is not .egally entitled to the property has: 
been im possession for some. time, the 
rightful owner brings a suit for. posses- 
sion, thsrebeing nothing in the whole 
transaction to estop him from maintain-. 
ing the suit. The answer to such a 
que&tior gan ‘only bé in thé negative: (^ 
The present case is very: similar to the 
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case of Chokhey Singh Y. Jote Singh (5). 
In that case, on the decease of a Hindi, 
his brother and the sons of another 
brother who predeceased the deceased 
made a joint application to the Revenue 
Oourt in the- following language:—‘“Jote 
Singh, own brother of the deceased, is in 
possession of half of the hagiat of the 
deceased, and Ohokhey Singh and Gajraj 
Singh in equal shares, after deducting 
the jethansi right of Ohokhey Singh at 
the rate of 4 percent., are in possession 
of the-other half of his share. There is 
no other legal heir except the deponents. 
The mutation in respect of the deceased's 
share in all the villages should be allowed 
and nobody has any objection thereto,” 
The Oourts in India and the Privy Council 
found asa fact that in spite of this 
application in the Revenue Court, there 
.was no evidence which would indicate that 
there was a compromiée betweén the parties, 
The application stated that the parties, the 
brother onthe one hand and the nephews 
on the other, ‘were in possession of the 
property in equal -shares (except a small: 
share given to the uncle by way of 
jethanst) that they were - the only heirs: 
of the deceased and that the property 
should be recorded accordingly, Their 
Lordships said that this mutation of 
names, by itself, conferred no proprietary: 
title. In the opinion of their Lordships’ 
there was no bar to the plaintiff's suecess 
and the plaintiff did suecéed, -It is note- 
` worthy that the defendants -had set up: 
several pleas. to defeat the plaintiff's title. 
They were all inquired into and were all 
decided against the defendants. 

The principle to be deduced from the case 
of Chokhey Singh v. Jote Singh (5) is that 
wherethere is no binding agreement acknow- 
ledging title, the mere fact that the contend: ` 
ing parties agreed to divide the property 
in certain. shares, for a time, did not pra- 
clude the rightful owner efróm claiming 
what was his due, in a Court of- Justice. 
The only bar that might arise againse: 
the rightfyl- owner would be one of: 
12 years’ adverse possession. Hx hypothesi, : 
there isno such bar in the question we' 
have to answer. As already indicated, our’ 
“answer, therefore, should be’ in the 
negative. In the course of the argument, 
the doctrine of part performance was 
relied- upon as being an effective answer 


(5) lInd. Cas. 188; 31 A. 73; 11 Bom. L. BR. 69; 
13 0. W. N»274; 6 A. L. J: 100; 9 O. L.-J..151; 5 
M: L. T. 167; 19 M.-L. J. 123; 361. A. 38; 12 0.0, 
288 (P. O.), d í ; 
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to the plaintiff's claim and’ wé proceed 
io discuss the same, i 

The doc'rine is sought to be applied in 
this way. Itissaid that if there be no 
valid com»romise proved, the proceeding 
amounts to this that the rightful owner 
agrees or&ly that a part of his property 
should go to the other party, and although 
in writing and regis- 
tered wotld be necessary, 
cured by the fact that possession is taken 
under the oral contract. ` l 

The dec;rine of part performance is a 
doctrine oi equity, evolved in. England 
under the following circumstances. In 
the year 1677, the Statüté of. Frauds was’ 


‘passed in the following language:— 
“Section 4, No action shall be, brought. 
whereby t» charge any executor or ade. 


ministrator upon any special promisé to 
answer damages ‘out of his own state, or. 
whereby | to chargé the defendant upon 
any specla: promise to answer for the debt, 
default, o> miscarriage of another person. 
or to cha-ge any person. upon any agree-. 
ment made in consideration of marriage, 
or upon any contract or sale of lands, 
tenements or hereditaments, 
in or concarning them, or upon any agree-, 
ment that is not to be performed within. 
the space cf one year from the making 
thereof, unless the agreement upon which 
such action shall be brought, or some. 
memorandum or note thereof, shall be in, 
writing, and signed by the party. to’ be 
charged therewith or some other person . 
thereunto by him lawfully authorized.” . ` 
It wil: be noticed that this law did not. 
nullify the contract. ‘The contract held 
good. The only obstacle that was created: 
in the way of the parties to -the contract. 
relating to land and other contracts waa. 
that the ecntract.could not be enforced 
if a Court of Justice. Anson in his Law. 
of, Contract. (Sixteenth Edition, 1923) af. 
pages 88 aad 89 says:—“Tt remains to con-: 
Sider what is the position of parties who 
have entered into a cotract specified in’ 
8. 4 (Statute of Fraud&), but have not comps, 
lied’ with thé provisions of the egection, , 
Such a contract is neither void nor; 
voidable, but it cannot ‘be enforced b 
action because it isincapable of proof.” ~) 
The resuit of this enactment was that 
perfectly’ 300d contracts under which 
parties had taken possession could not 
be enforced in law... The Oourts of Equity: 
sought out means to relievethis difficulty, on. 
the theorythaé a Statute to guard, against 
fraud should not be allowed to sọ operate 


the defect is - 


er any interest. . 


866 
as to encourage fraud. On this theory, 
the Courts of Equity held themselves -usti- 
fied in taking up the following pos-tion. 
They said: “Very well, we cannot look 
into the contract for want of a written 
document, but there is no bar toa oarty 
proving the fact that possession has been 
taken or something else has been dore in 
pursuance ofthe contract which is rot in 
writing. We shall allow a party to show how 
possession came to be changed, and in doing 
go, the original contract will be discovered.” 

That this was the view taken of -what 
was termed “part performance” wil be 
abundantly clear from the judgmeat in 
Maddison v. Alderson (6). Even in England, 
the doctrine of part performance was 


acquiesced in with great reluctance. In. 


the case quoted above, Lord Blackburn at 
page 489* remarked that the result o? the 
introduction of the doctrine of . part 
performarfce has been the addition cf the 
following words to the Statute, viz. ''or 
unless possession of land shall be given 
and accepted." His Lordship remerked 
that if the matter had been res integra 
he -would have refused to interpolate hose 
words, but that the matter yas not auch; 
and he added:—"If' it was originaly an 


. error, it is now, I think, communis error 


and so makes the law." f 

‘It is not necessary, to understand the 
English doctrine of part performancecl»arly, 
to quote further cases decided in England 
on the point. The principal question 
which we have to- answer is wLether 
this doctrine whichis peculiar to Erglish 
Law, can be introduced in Indis, having 
regard to its peculiar laws. 

. The case of Mahomed Musa v. Aghore 
Kumar Ganguli (7) has been very often 
reliéd on to show that their Lordships of 
the Privy Council were prepared to extend 
this doctrine to India, There can be no 
doubt that their Lordships, in the course 
of the decision of the case, did mentich 
this doctrine and did say that they did 
not think that there was anything 2ither 
in the law of India or England inccnsist- 
ent with the doctrine laid down m the 
case of Maddison v. Alderson (8) cuoted 
above. But their Lordships did not decjde 
the case on the ground of par; per- 
formance, and must be understood to have 

(6) (1883) 8 A. O. 467; 52 L. J. Q.B. 757; 49 L- T. 303; 
31 W. R. 820; 47 J. P..821. | 

(1) 28 Ind. Cas. 930; 42 OC. €01; 17 Bom. L. R. 
420; 21 U. L. J, 231; 28 M. L. J. 548; 19 O. W N. 250; 
13 A. L J. 229; 17 M. L. T. 143; 2L. W.256 (1915) 
M. W N. 621; 42 1 A I(P.O). 
“Page of {1883) 8 A. Os- ud] ^" —*  —— —— 
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laid down that where writing is necessary . © 
forthe-purposeof proving a contractin 4 
Court of Law, the defect of its absence 
may be cured if that contract has been 
acted uron, provided the validity of the 
contract -tself did not depend on the writing. 
That case is as follows: 

Before the Transfer of Property Act came 
into force, a certain mortgagee and mort- 


*gagor agreed that the mortgage should be 


extinguished and the mortgagee should 
become fhe owner of a part of the mortgag- 
ed property. The mortgagor, having thus 
obtained possession over a portion of the 
mortgag2d property, transferred the same. 
Nobody questioned the transaction for 30 
to 40 years. Then a legal representative 
of ihe original mortgagor claimed redemp- 
tion. The terms of the agreement arrived 
at between the mortgagor and mortgagee 
had beea incorporated into an application 
of comp-omise and had been incorporated 
in the decree. The High Court of Calcutta 
were of cpinion that the two together were 
sufficient to establish that the mortgage 
had been extinguished. Their Lordships 
of the Privy Couneil themselves said at page 
814* of the report:— "It is impossible to read 
the razizama without concluding that the 

mortgage debts were to be thenceforward 

for ever extinguished, that the property 
itself was to be divided among the parties’ 

(mortgagor and mortgagee) “in specific 
shares, and that with regard to one share it 
was to become and be dealt with by 
Khodajennessa as her separate property 
disburdened of debt". The compromise 
was made a rule of the Courtand . the 


. decree electually defined the rights of the, 


parties, Their Lordships were pressed 
with the contention that no: written convey- 
ance.in favour ofthe mortgagee had been 
executed by the mortgagor. Their Lord- 
ships pcinted out that the transaction took 
place bafore the Transfer of Property Act 
wes passed, andno written conveyance was | 
nesessaiy. After having said so, their 
Lordships proceeded to remark that “even 
ifa transfer in writing.had from a convey- 
ancing point of view been omitted”, their 
Lordships were of opinion that that fact 
would Fave been unavailing to the appel- 
lants (plaintiffs). The grounds given were 
that tha compromise had been acted upon 
and pa-ties had parted with, the properties . 
given to them by the compromise. Leav- 
ing aside the ambiguity of the expression 
“jram a conveyancing point of view”, it 
is clear that their Lordships ha@in mind. 
~"*Page 2142 O.—jlid.}° in i 
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the requirement ofa writing fora transfer 
and not such stringent provisions as that of a 
necessity of registration. . 
The question that we have to answer is 
whether, having regard to the law enacted 
in the ‘Transfer of Property Act, it is open 
to say that where a transfer could be effect- 
ed only by a registered document, the 
doctrine of part performance can be brought 
into play in order to establish the trans- 
action without the production of the requir- 
ed document. For example, if two parties 
agree on an exchangeof immoveable pro- 
perties of the value of more than R3. 100, 
can it be said that the mere fact that the 
parties have taken possession of each 
other’s property will pass title without a 
title deed, which must under the law bein 
writing and registered? 

We need hardly repeat that in the case 
of the Statute of Frauds in England, the 
contract itself is good and valid and 
passes title, In India no title passes whatso- 
ever, where it is compulsory to have a 
registered document to pass title. The. 
conditions, therefore, in India and England 
are not identical. A rule of equity can 
never be put forward to annul 8 positive 
enactment. There may be cases where a 
plaintiff seeking to recover properby over 
which he has delivered possession to the 
othér party may be defeated on the ground 
of personal estoppel, although his title to 
the land remains intact. But that is 
because of the personal estoppel and not be- 
cause the plaintiff has no title, having 
lost ii on account of the doctrine of part 
performance. 

Under the United Provinces Tenancy 
Act of 1901 (now repealed), a mortgage of 
occupancy holdings was declared to be 
illegal. People, however, were accustomed 
to make usufructuary mortgages of their 
occupancy holdings under a misconception® 
of law. Where any such mortgagor 
"brought a suit to recoger his occupancy 
holding from the mortgagee on the ground 
that the mortgage was illegal, the plaimtiff 
was always granted his relief, but on the 
equitablé condition that he restored the 
money he had taken from the defendant 
mortgagee. In a case like this, the plaintiff 
could sueceed only if he wasin a position 
to restore the benefit he had received 
under the illegal or incomplete transaction. 
On the other hand, wherethe plaintiff is 
not ina position to restore the advantage, 
the Courts in India, being Courts both of 
Law aid Equity, would not allaw the plain- 
tiff to succeed. To go back to the illustra- 
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tion of an exehange of property without 
a deed of exchange, the properties being 
worth xs. 100 or more, let us suppose 
that the plaintiff hassold away the property 
waich he himself got from the defendant 
in exchenge of his own property. Although 
for waat of a title-deed the defendant's 
title is incomplete and he is bound to 
hend over the property to the 
rightfu. owner, the plaintiff (the rightful 
orner), being unable to return the defend- 
act's Droperty to him, would not be 
granted any relief. A case like this arose 
in this Court and is. that of Salamat-uz- 
zaman: Begam v. Masha Allah Khan (s). 
Walsh, Ją decided the case against the 
plaintiE on the doctrine of part perform- 
auce, but the other learned Judge, Piggott, ` 
J. helc that the plaintifs, although they 
could still call themselves the owners of 
ths praperty, were bound by the agreement 
nci to 3ject. The true answer, however, 
to the plaintiff's case was that he wasnof. 
in position to restore the property. Piggott, 
J., was not prepared to extend the doctrine 
of part performance to this country, having 
regard to the law prevailing in India, 
‘Tris case in Salamat-uz zamani Begam 
v. Maske Allah Khan (8) was followed by 
Walsh and Ryves, JJ., in this Court in the 
case of Kunti v. Gajraj Tewari (9), reversing 
a judgment of this Court in a Lettera 
Pasent Appeal. 4 

So faz as this Court is cohcerned, we have 
on-y tha views of two learned Judges, 
Walsh and Ryves, JJ , against the views of 
an equal number of Judges, Piggott and 
Gokul Prasad, JJ. : : 

To gz back to the principle governing 
the doeizine of part performance, we have 
to see, where there is no personal estoppel 
against the plaintiff's success, whether he 
shculd be shut out on the ground of 
“ecuities" although those equities might . 


ego in the teeth of the law, Under the 


North-Western - Province and 
Assam Oivil Courts Act, the QCoutra 
in the Province of Agra are to act . 
"acsord-ag to -justiee, equity and good 
corscien:e, where thereis no law governing 
the cazxe,". (Section 37). n express 
enectment, therefore, rules of equity will. 
not come in to override the law. - 

Now we propose to examine eases decid- 
ed by their Lordships ofthe Privy Ooauncil 
after wae case of Mahomed Musa 
'v. Aghore Kumar Ganguly (7) referred 

(& 43 Ind. Cas. 645; 40 A. 187; 16 A. L. J, 98. 

(9) 83 Ind. Qaa. 297; 46 A, 847; 22 A, L, J. 779; A. I, 
R.1J24 AL 820; L. R. 5 4$ 568 Civ, ° 


Bengal, 
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“to above. The doeíiriné of equitable mort- 
‘gage or mortgage by deposit of title-deads 
is essentially a creation of rules ôf equity 
and is a part of the. doctrine of psrt per- 
‘formance. Williams, in ‘his famous book 
.on Real Property, (24 Edition, 1926) says at 
page 685: "Notwithstanding this stringent 


provision of the Statute of Frauds to the © 


contrary, it was held by a Court of Okancery 
that suck a deposit (of title-deeds), even 
-without writing operated as an equitable 
mortgage of the estate of the mortgagor 
jn the lands comprised in the deeds.” 
-Although this is: the: state of Eng- 
' lish Law, their Lordships of the Privy 
‘Council refused to apply the same ma 
-case from India. In the case of Muiraj 
` Khatau v, Vishwanath Prabhuram Vaidya 
(10) a certain person borrowed money fromthe 
defendant and, as security, handed cver 
-his policy ,of life insurance to him. A- 
rival creditor, later on, obtained an assign- 
ment of the policy by an instrument in 
writing. The question arose, which of 
the two creditors had the better title. 
The High Oourt of Bombay decided, on 
appeal from the trial Court, that the 
party holding the policy hadeacquired a 
charge by way of equity over the money 
payable under it. The Privy Council 
held that the Bombay High Oourt were 
‘in error and that “the error arose from 
the learned Judges not having appreciated 
that the positive language of the section" 
(s.130 of the Transfer of Properiy Act, 
which said that on execution of an- 
instrument in writing the title would 
.pass)' “precluded the application in India 


ofthe principles of English Law on which . 


they based their decision.” 

In the case of Maung Shwe Goh v. Maung 
Inn (11) their Lordships had to consider 
how far a mortgagee became the owner 


. of the property in pursuance of an agree- * 


ment of sale but without a sale-dsed., 
The Ohiet Court at Burma applied the 
rules of English Law and their Lordships 
. remarked:—'"In the English Courts, a 
contract for sale of real property makes the 
purchaser the owner in equity of the 
estate, and from this principle it follows 
that, where the rights as to payment of 
interest où the purchase-money are not 
regulated by the terms of the contract, 
(10) 17 Ind. Cas 627; 37 B. 198; (1912) M. W. N. 
1247; 21 M. L. T, 652; 11 A. L. J. 7; 24 M. L. J. 60; 17 
C. W.N. 209; 15 Bom. L. R..9; 17 O. L. J. 162; 40 I. 
A. 24 (P. O.). . ; 
` (11) 38 Ind. Cas. 938; 44 O. 542; 21 M. L. T. 18; 
15 A. L. J. 82; (1917) M, W. N: 117; 3g M.,L. J. 6; 25 
O. L. J. 108; 49 Bom. L. Re 179; 21 O. W. N. 500,5 L, 
W522; 10 Bur. L, T, 69; 441. A, 15 (P. O.). 
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the purchaser is deemed to be entitled 
to the rents and profits of the property 
as from the time: when he did take, or 
could safely have taken, possession 
d aer ey oleate . The underlying principle 
upon which this rule depends has no 


‘application to the sale of real estate in 


Lower Burma, since by s. 54 of the Transfer 


‘qf Properiy Act of 1882, it is expressly 


provided that such a contract creates no 
interast in or charge upon the land." ' Their 
Lordships refused to apply the principles 
of equity prevailing in England in the 
teeth of pasitive enactment in India. 

A very recent case which went up 
before their Lordships of the Privy Oouncil 
from the Supreme Court of Oeylon is that 
of Arseculeratne v Perera (12). It appears 
that under the law prevailing in Ceylon, 


"no agreement for sale, transfer or mortgage 


of land could be effected except in writing, 
signed and attested by a notary and two 


"witnesses; and by s. 21 of Osylon Ordinance 


VII of 1840 no agreement of partnership 
“shall be of force or avail in law” unless 
it-is in writing and signed; and by 8. 22 
it was enacted that nothing in s. 21 was 
to exempi any instrument affecting land 
from being executed and attested as re- 
quired by s.2, The parties entered into 
an agreement of partnership to work a 
mine, They worked it together for four 
years and then abandoned it. In a suit 
for dissolution of partnership and other 
reliefs -the question arose, how far the 
doctrine of part performance was available 
to the plaintiff, having regard to the 
fact that the deed of partnership was 
unattested. Their Lordships,at page 179,* 
said: “Both the case last cited and the 


doctrine of part performance have reference: 


to s. 4 of the English Statute of Frauds, 
and they have no application to the 
more stringent provisions of cl. 2 of 
the Ordinance by which an agreement 
as to land not d'y attested by a notary 
and two witnesses is rendered of 'no force 
or fivail in law." 

From the later. decisions of their 
Lordships of the Privy Council it would 
be abundantly clear that by their pro- 
nouncement in Mahomed Musa's case (T) 
their Lordships never meant that the 
positive rules of lawcontained, for example, 
in the Transfer of Property Act, might 
be overridden by the doctrine of part 
performance. 


(12) (1928) A. 0. 173; 97 L.J. P. O. 506,438 L.T. 
R. 151. i 


674; 44 T. L. 





een, 
*Page of (1928) A. O.—[Hd.} 


» 
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We do not propose to examine cases 
decided in other Oourts. It would be 
sufficient to say that on the whole the 
Madras and Bombay High Courts are of 
opinion that the doctrine of part performance 
cannot override the provisions of the: 
Transfer of Property Act as regards sale, 
mortgage, exchange, gift and lease. In 
the Calcutta High Court there are afew 
cases in which countenance has been given 
to thé doctrine of part performance, but 
on an examination of these cases it. will 
be found that in some of the cases at 
least the plaintiff could not succeed on 
grounds of personal estoppel, and the 
cases could have been decided without 
calling into aid the. doctrine of part 
performance, , 

We ‘hold that there is no bar to the 
rightful owner from claiming the property 
in the circumstances meéntioned in the 
question and that the doctrine of part 
performance cannot be. called into aid 
by the defendant. 

We would, therefere, return the reference 
with a statement of the. following general 
propositions:— 

With reference to the first question. 

l. A family arrangement can be made 


orally. 
2, If made orally, there being no 
doeument, no question of registration 
arises. 


With reference to the second. question. 

3. If, though it could have been made 
orally, it was in fact "reduced to the form 
of a document", registration (when the 
value is Rs. 100 and upwards) is necessary. 

Whether the terms have been “reduced 
to the form of a document “is a question 
of fact in each case to be determined 
upon a consideration of the nature and 
phraseology of the writing and the 
circumstances in which and the purpose 
with which it was written. 

5. If the terms werg not 
the form of a document”, registration was 
not neceasary (even though “the valge is 
R3. 100 or upwards); and, while the writing 
cannot be used as a document of title, 
it can be used as a piece of evidence 
for what it may be worth,‘e.g., as corrobora- 
tive of other evidence or as an admission 
of the transaction or asshowing or explain. 
ing conduct. 

6. Ifthe terms were "reduced to the form 
of a document" and, though the value 
was Rs. 100 or upwards, it was not 
registred, the absence of, registration 
makes the document inadmissible in 
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evidenre and is fatal to proof of thé 
arrangement embodied in the  docu- 
mont. . 

Wh reference to the third question. 

7. "here it has been found that there 
is no _agally binding oral family arrange- 
mnt, or that the arrangement, though 
reducec to writing with the intention that 
the document should be the document of 
tile, cannot be proved for want of 
registration, and where no question of 
estoppzl arises, the mere fact that mutation 
hes taken place and that possession has 
been taken cannot remedy, by virtue of 
of whe; is known to English Law as the 
dcctrins of “part performance", the absence 
of registration. 

With these answers let the reference be 
resurned, 

A. Reference answered. 


— 
e 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPfAL No. 452 or 1929, 
May 3, 1929. 

Present*—Mr. J ustice Niamatullah and 
Mr. Justiee Bennet. 

EATAR SINGH AND oTHERS—PLAINTIFFS | 
— APPELLANTS 


versus 
B. BISHAMBAR SAHAI AND ANOTHER 
—DEFENDANTS —HRESPONDENTS, 

U. P. Land Revenue Act (III of 1901), s. 118— 
Transfe7 of Property Act (IV of 1882); s. 6—Build- 
in, site allotted to co-sharer on partition— Transfer of 
bulding validity of. 

Che cvner of a building may transfer it, evef 
thrugh the site upon which it stands has been 
allotted Zn a partition to one of his co-sharers under 
s, :18 oZthe U.P. Land Revenue Act, 


Secord appeal from a.decrea of the 
Scborc_nate Judge, Meerut, dated the llth 
January, 1929. 

Mr. rearey Lal Banerji, 
lants. 

JUDGMEN'T.—This is a second ap- 
peal by the plaintiff. whose suit for 
reeoverz of possession of an enclosure and 
of the buildings in it has bedn dismissed 
eby both the lower Oourts. The facts are 
simple. Defendant No. 2 and the plaintiffs 
were co-sharers in a village and defendant 
Ne .27a3 the owner of the buildings in . 
questicn. Asa result of the partition in 
ths Revenue Court under s, 118 of the 
Lend =svenue Act the site of the build- 
ing which, belonged to defendant No.2 
wes assigned tothe kura of the plaintifis, 


for the Appel- 


. January, 1927, in favour 


- The situation 


870 
The provision in that section is that the 
co-sharer shall be allowed to retain the 
land occupied by his dwelling horse 
and other buildings with the buildings 
thereon on condition of his paying zor 
it a reasonable ground rent tothe co- 
sharer in whose portion it may be included. 
Accordingly defendant No.2  remaiued in 
occupation: of his house. The present 
case has arisen because defendant No. 2 
executed a gale-deed of the enclostre 
and the buildings in suit dated 2ird 
of defendent 
No.1. The plaintiff-appellant conterds 
that defendant No. 2 has no right to 
transfer either the site or the buildings. 
The lower Appellate Court has found 
that defendant No. 2 had no right to 
transfer the site, and has granted a deda- 
ration that plaintiff is owner of the site. 
The plaintifi-appellant has come in second 
appeal asking for the relief of possession 
qn the allegation that the defendant Nc. 2 
had no right to transfer the buildinzs. 
before the partition vas 
that defendant No. 2 was the owner of 
the building and the site. The efisot 
ofthe partition was to transfer the site 
to the plaintiffs. There is nothing what- 
ever ing. 118 of the Land Revenue act 
to` affect the ownership by the defendznt 
No. 2 of. the buildings. Accordingly we 
consider that the defendant No. 2 re- 
mained owner Of the buildings. Thsre 
is no zestriction on the right of an owner 
of a building to transfer that. building. 


"The learned Vakil for the appellant re- 


lied oh certain rulings  whieh dealwith 
the rights of agricultural tenants to tranefer 
buildings occupied by them in an agricul- 
tural village. Inour opinion, {those rulin gs 
have no application to the present cese 
Under s.6 of the Transfer of Property 
Act the owner of property may tranefer 
it unless there] is some legal restriction 
to the contrary. In the present case no 
such restriction is shown. Accordinzly 
we consider that the decree of the loyer 
Appellate Court is correct and dismissed 
this appeal under O, XLI, r, 11. 


à, pe Appeal dismissec. 
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ALLAHABAD HIGH COURT. 
Szoonp CiviL APPEAL No. 1550 or 1927. 
March 16, 1929. 

Present :—Mr. Justice Ashworth, 
JADUNANDAN SINGH-—DRFENPANT 
—APPELLANT 
versus 
BECHAN KOERI AND ANOTRER—PLAINTIFFS 
AND LAKSHMI SINGH AND aNoTHER— 
DazenDANTs—RusPoNDENTS. 

Agra Tenaacy -Act (II of 1901), ss. 95, 167—~ 
U. P. Land Revenue Act (III of 1901) s. 4l— 
Boundary dispute between landlord and tenant— 
Jurisdiction of Civil Court—Practice—Second appeal 
—New plea o7 jurisdiction. : 

Under s. 95 of the Agra Tenancy Act read with 
8.167 of the said Act a tenant cannot sue his land- 
lord ina Civil Court for a declaration of the area 
and boundary of his holding. ^ . 

Section 4l cf the U. P. Land Revenue Act is not 
confined to Boundary disputes between proprietors 
or between tanants and so must be deemed to in- 
clude also boundary disputes between a zemindar 
and his tenan-. 

A simple cuestion of jurisdiction which does not 
depend on facts or evidence can be raised for the first 
time even in second appeal. 

Second appeal from a decree of the Sub- 
ordinate Judge, Ghazipur, dated the 20th ` 
May, 1927. 

Mr. Haridans Sahai, for the Appellant. 

Mr. S. N. Verma, for the Respondents. 


JUDGMENT.—This second appeal 
arises out cf a suit brought by the plaintiffs- 
respondents against the defendant-appel- 
lant. The plaintiffs are admittedly ten- 
ants of a holding ard the defendant the 
zemindar. The defendant wanted to get 
the boundery ofthe holding defined, and 
applied apparently under s. 41 of the Land 
Revenue Act. The Collector (or officer 
acting as Collector) heard the parties and 
fixed the boundary, and had stones put 
up to mark it. The present case is brought 
by the paintifis on the ground that 
measurements were wrongly made by the 
*tevenue cfficials, and consequently the 

e Collector fxed the wrong boundary and 
caused the loss o$ 3 biswas to the plain- 
tiffs, Thie suit was brought in the Munsif's 
Court. 

Strange to say the defendant zemindar 
did aot reise plea of want of jurisdiction 
of the Munsif's Court in either the trial 


e Court or tke lower Appellate Court. Both 


those Courts had some new measurements 
taken and decreed the suit. i 

In this second appeal the only point 
with which I need dealis that this case 
was not ecgnizable by a Civil Court. 

To my mind it is quite clear that it 
was not, The Revenue Courts are “given 
by s,4l ofthe Land Revenue Act power 
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to settle boundary disputes, That section: 
is not confined to boundary disputes be- 
tween proprietors or between tenants, and 
so must be deemed to include also bound- 
ary disputes between a zemindar and his 
tenant, An appeal is allowed from a 
decision under s. 41, and that appeal is to 
be tothe Commissioner (see s. 210 of the 
Land Revenue Act). Atthe same time I 


do not find anything in s. 44 or s.210° 


of the Land Revenue fAct which would 
bar this suit, although it is obviously un- 
desirable that where the Land Revenue 
Act provides for an appeal against 
the order of the  Oolleetor, the 
Oollector’s decision should be challenged 
by a suit in the Civil Court. But I do 
find ins. 95 read with s. 167 of the Ten- 
ancy Act a clear bar to the entertainment 
: of such a suit as this by the Civil Court. 
Section 95 (c) provides for a auit by a 
landlord against a tenant asking for a 
declaration as to situation, area and bound- 
aries. The contention of the respondent 
in this case that his suit was one for 
possession and not one involving a decla- 
ration as to area and boundaries is clearly 
untenable. He bases his claim to posses- 
sion on the ground that the boundary set 
up by the Collector was wrong. It may 
be that if the plaintiff had sued in the 
Revenue Court for a declaration as to his 
boundary, the Revenue Court would have 
been bound, by reason of s, 44 of the 
Revenue Act, by the decision already 
given by the Collector in the settlement 
of boundary dispute under s. 41 of the 
Land Revenue Act, but the fact that the 
plaintif might not have been able to 
obtain relief by a suit in the rent Court 
will not operate to give him a right to 
sue in the Oivil Court, where such right 
is clearly barred, 

It is, however, urged that in this second 
appeal I should not allow the appeal to 
plead want of jurisdictjon of the trial 
Court, because the plea of want of juris- 
diction has not been raised in the lower 
Qourts. It is urged that in second appeal 
a Court ‘should never take up 2 plea of 
law when the legal question has not been 
agitated in either of the lower Courts, 
This, in my opinion, is not a correst 
statement of the matter. What has been 
held by the Privy Oouncil is that in 
second appeal a Court should not take up 
a question of law (which will include 
questions of. jurisdiction or limitation} 
where by reason of the failyre of the 
party raising the plea tc raise it at an 
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earlier stage of the suit the record fails 
.to coatain facts or evidence which it would 
have contained if the plea had been raised 
earlicr and which the Court hearing the 
appesl requires for the purpose of coming 
toa Jecision onthe plea. -It is even sug: 
gested by certain decisions of their Lord- 
ships of tae Privy Council that the plea 
will not be entertained where it requires 
a prolonged scrutiny of facts or evidence - 
whica shculd have taken- place in the 
lower Oocrts. None of these objections- 
can be urged in the present case, The 
simple question whethera tenant can sue 
his Iandiard in a Civil Oourt for a decla- 
ration of the area and boundary of his. 
hold:ng requires no facts or evidence. It. 
is p.ain that he cannot do so, from the 
langaage 5f es, 167 and 95 of the Tenancy: 
Act. Itis obviously undesirable that the 
Civi. Oocrts should assume a jurisdiction 
which they do not possess and “determine 
a boundary question’ arising betwean a 
landlord and his tenant. It is difficult to 
understand how this escaped the notice. of 
the lower Courts. : 

Fcr the above reasons, I allow this 
appeal, aid,set aside the judgments and 
decrses of the lower Courts, But in view, 
of the plea of jurisdiction not having been 
takea, I direct that the parties bear. their 
own costs 


A. Appeal allowed, . 


ALLAHABAD HIGH COURT. 
' First OIvIL APPEAL No. 81 or 1926, 
January 29, 1929. i 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Kendall. 
4unsht SHEO PRASAD— PLAINTIFF 
i —APPELLANT 


Versus 
NAWAL KISHORE AND ANOTHER— 
DEFENDANTS— RESPONDENTS, E 
Registration Act (XVI of 1908), ss. &7, 49—Civib 
Procedure Jode (Act V of 1908), O. XXIII, e. 1— 
Cempromiseof suit pending application for leave to 
appeclto Privy Council —Withdrawal of application— 
Compromise not registered —Suit for poasession—Ad- 
missinility ef deed of compromise—Amendment into 
suit for specific per formance. . 
An application for leave to appeal to the Privy 
Counsil was granted by the High Court, but before 
sacur-ty was deposited and the appsal was admitted 
ths parties compromised the case and’ filed a deed 
of compromises in the High Court. It was sent 
dowa by the High Oourt fof verification ‘and was duly 


. is allowed to be withdrawn”. 
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Verifled by the Court below and the High Court 
allowed the appeal to, be 
promise was not registered though it related to 


immoveable property of more than Es. 100 in value.. 


The respondent refused to deliver posséssion of the 
lands which he had agreed to surrender tc the appel- 
lant and the latter. instituted a suit for possession 


ofthe said lands within three years of the date of the. 


compromise : - 

Held, (1) that as the deed of compromise was 
sompulsorily registrable and was not recorded in 
any decree or order of the Court, it was inadmis- 
aible in evidence to prove passing of title ; [p. 873, col. 
9 : 


(2) but it wasadmissible for the collateral pur- 
pose of showing a contract to convey the property in 
consideration of the withdrawal of the appeal tothe 
Privy Council; [p. 874, col. 1.) 

(3) that the suit for possession was not main- 
tainable, the proper remedy of the plaintiff being to 
sue for specific performance ; - [ibid.] 

(4) that under the circumstances the plaintiff could 
be allowed to amend the plaint. so as to include a 
prayer for specific performance. [ibid] 

First appeal from a decree of the Sub- 
ordinate Judge Bareilly, dated ths lith of 
November, 1925. me 

‘Messrs. Uma Shankar Bajpai and Mr. K. 
Verma, for the Appellant. f 

Messrs. B. E.' O'Conor ana Sarkar 
Bahadur Johri, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arieing out of a suit fof declaration 
of title and for. recovery of possassion of 
a fourth share .in certain village pro- 
perty. The plaintiff Sheo Prased along 
with his deceased brother's widow Musam- 
mat Mohan Kynwar executed a deed of 
gift in favourof the defendants end their 
brother on the 19th of January, 1915, 
Later on the donors brought a suit far the 
cancellation of that document. The suit 
was actually decreed by the first Court, 
but on appeal to the High Oourt the 
suit was dismissed on the 14th of Decem- 
ber, 1920. As the valuation was more 
than Rs. 10,000 andthe decree of the first 
Oourt had been reversed an application 
for leave 
of the Privy Council was filed. Theat ape 
plication was allowed and leave was 
granted. But apparently before the full 
securily had. been deposited and the 
appeal could be declared to have been 
eadmitted sunder O. XLV, r. 8 a compromise 
dulp signed by the parties was filad in 
this Court, It was sent. down to the 
‘Court below for verification and report, 
and was duly verified and returned. On 
the 2nd of Mareh, 1922, the High Court 
passed the following order ''The parties 
have compromised the case, the appeal 
The com- 
promise which had , been filed dealt with 
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to appeal to their Lordships® 
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the property which was the-subject matter 
of the suit, but it was not registered. As 
the application for leave was withdrawn, 
the compromise, of course, could not be 
embodied in any decree of the Court. 

The p.aintiff made an altempt to get 
his nam3 enteredin the revenue papers. 
and suceseded before the Assistant Col- 
lector on the 17th of November, 1923. 
. That order was, however, reversed by the 
Appellata Court on the 26th of February, 
1924, Tnereafter the plaintiff instituted 
the pressnt suit on the 13th of July, 

1925, : 

In the plaint hs alleged that the parties 
had entered into a compromise by which 
it was cecided that the plaintiff should 
get a one-fourth share of the entire 
property mentioned in the plaint as per- 
manent cwner, that the plaintiff made an 
application to the Revenue Court for 
mutation of names which was not granted 
on ihe ground that the plaintiff had not 
been in possession of that property, and 
that the plaintiff repeatedly asked the 
defandarts to deliver possession to him 
over the property mentioned above, but 
they refused to do so. The date of the 
cause of action alleged in the plaint was 
the 2nd of March, 1922, when the ap- 
plication for leave to appeal was allowed 
to be withdrawn. The reliefs claimed 
were (a) 2 declaration that the plaintiff 
isthe ovnerof the house, ‘(b) a declaration 
of the p-aintifiis right to one-fourth of 
the property mentioned in the eompromise, 
coupled with dispossession of the defend- 
ants and restoration of the plaintiff's pos- 
session over the .zemindari property, (e 
and other 
relief which may be beneficial to the 
plaintiff. The plaintiff did not expressly ask 
for the specific performance of any contract 
between the parties. 

The d3fendantsina short written state- 
ment denied that there was any valid com- 
promise and urged that the parties had 
rejected she. said compromise, There was 
a legal plea that, the compromise being 
on an insufficiently stamped p&per and 
unregistered, no decree could be passed 
on it. ‘There was further a denial of 
the plaintiff's right to get mesne profits, 
and thera wasa plea of three years’ limita- 
tion, : 

The learned Subordinate Judge has dis- 
missed tae suit, holding that the compro- 
mise required registration, and for want of 
registrat-onit was. inadmissible in evidence 
anc did act confer title on the plaintiff. 
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He has remarked that ‘the ` plaintiff is 


in possession of the houses but not in pos-- 


session of the zemindari property’. As 
regards the compromise .he had recorded 
8 finding “For. more than two years after 
the execution of the document called the 
compromise the plaintiff has been sitting 
idle with folded hands. It appears that 
the alleged compromise was not acted 
upon nor was intended: to be acted upon 
by the parties". We are unable to accept 
the finding of the Oourt below -that “the 
alleged compromise was not actedupon nor 
was it intended to be acted upon by the, 
parties". Nor: was there any: justifica- 
tion for remarking that for more than- 
two years after the execution of the com- 
promise the plaintiff remained. idle. The 
Oourt below has entirely overlooked, the 
attempts made by the plaintiff in the 
Revenue Court to get possession and the 
mutation of names in his favour. It was 
only after he failed in those proceedings 
that he instituted the present suit. The 
- remark that he has been sitting idle all 
this time is startling. © - 

That the compromise was filed in this 
Court and was sent down to the Oourt 
below for verification and was duly verified 
“by the partiesis an undisputed fact. That 
on the basis of this compromise the 
plaintiff and his co-plaintiff withdrew the 
application for leave to” appeal to the 
Privy Council is also quite clear from 
the order of the High Court itself. That 
even after that the plaintiff wanted to 
adhere to that compromise, and took steps 
to get mutation of names in his favour 
has already been mentioned by us. In 
face of these circumstances it is not 
intelligible how the Court below has held that 
the compromise was “not actedupon nor 
was it intended to be acted upon by the 
parties.” If the Court had said that the 
defendants resiled from it and refused to 
actupon.it the remark would have been 
more accurate. ? é 

There is, no doubt, the fact that this 
compromise was not registered as it ought 
to have béen registered. The explanation 
for this omission might perhaps be that 
it was overlooked at that time that such 
registration was necessary, it having been 
wrongly supposed thata compromise filed 
in the High Court would be embodied in a 
decree or order. That, of course, could not 
be done, as no decree was to be passed by 
the High Court at that stage. : 
. We agree with the Court below that 
this compromise required registration: 
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The very language of the document as 
printed on page 13 shows that the con- 
tract between the parties was reduced to 
the form cf that document. It was filed 
in Court witha request that it should 
be verified and that a decree should be 
prepared in accordance with it. The docu- 
ment was duly signed by the parties as 
a solamn document and their signatures 
.were subsequently verified. It, therefore, 
Seems to us that in view of the pronounce- 
ment of the Full Bench of this Court in 
the case o Ram Gopal v. Tulshi Ram (1) 
the docum3nt required registration. We 
need, not necessarily hold that it amounted 
to a famil? settlement; but even if it did, 
it lso required registration on that 
authority. For want of registration this 
document is inadmissible as proof of the 
passing of title in the immoveable pro- 
perty. Asa deed of title it is worthless. 
It may,hcwever, beused for the „collateral 
purpose of showinga mere contract to 
give she property in consideration of the 
appellants agreeing to withdraw the 
application for leavs to appeal, and as 
showing-an admission of the defendants 
that they had entered intosuch a contract. 

Ths learned Advocate for the plaintiff 
has argued before us that inasmuch as 
the position of the plaintiff has been 
compromised and he has lost his oppor- 
tunity to appeal to. their Lordships of the 
Privy Council the defendants are estopped 
from pleading that no valid compromise 
was arrived at between the parties, “and 
that no tisle passed. We are of ‘opinion 
that we cannot hold that this compro- 
mise is velid and that onthe basis of it 
the plairtiff canclaima decr.e for pos- 
session forthwith. Such a procedure 
would be tantamount to recognising the 
invalid compromise as validly conferring 
,Ltle and admitting it in evidence when 
for want of registration itis not admis- 
sible undars. 49 of the Registration Act. 
The plaintiff cannot be allowed to evade 
the express provision ofa statutory enact- 
meni and get relief on the basis of eguit- 
able consideration only. 

The plaintiff's remedy undoulktedly wase 
to takesteps. to get that compromise re- 
gistered within the time allowed by law, 
and if he failed to get régistration 
amicably to claim compulsory registration 
under s. 72 of the Registration Act. That 
remedy be omitted to seek. Then he 
found thas the - defendants were going back 


(1) 116 Ind. Gas, 861; 26 A. L. J. 952; A. I. R.1928 
Al. G41, ¢ è 
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file a fregh written statement. 
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upon their compromise he could have 
brought a suit for the specific performance 
of the contract within the time prescribed 
by the Limitation Act. : 

Fortunately for the plaintiff, the pre- 
sent suitiwas instituted within three years of 
the order passed by the High Cours and 
consequently within three years cf the 
date when the defendants refused io de- 
liver possession of -the property. The, 
suit if properly framed as one fer the 
specific performance of the contract 
would have been well within time. 
Most of the important statements of fact 
which would entitle the plaintiff to a 
decree for specific performance ara set 
forth in. the plaint. The express relief 
for specific performance, however, is miss- 
ing. If the present suit is either dismiss- 
ed or allowed to be withdrawn with liberty 
to bring a fresh suit, the plaintiff would 
be hopelessly out of time and no remedy 
to claim "specific performance would be 
left to him. In view of these circumstances 
we have, after giving the case our best 
consideraaion, came to the conclusion that 
this isa fit case in which we should allow 
the plaintiff to amend the plaini so as to 
include the relief for specific ‘performance. 
Such an amendment would necessitate 
the giving of an oppurtunity to tha defend- 
ants to take any additional pleas which 
they might like to raise. This may involve 
the framing of fresh issues for the detarmi- 
nation of which the case will heve to go 
back to the Court below. 

We accordingly allow this appeal and 
setting aside the decree of the Court below 
send the case back under O. XLI, r. 23 to 


" that Court with directions to allow the 


plaintiff to amend his plaint so as to 
make it a claim for specific performance, 
but on condition of his paying the 
costs of both the Oourts within a 
reasonable time to be fixed by the® 
Court below. If the costs are nog 
deposited within the time fixed the suit 
would be dismissed. If the costs are so 
deposited and the. plaint amended, the 
defendants would have an opporiunity to 
The case 
will. then be disposed of on ary other 
additional issues that might arise on tite 
pleadings: As it is possible that some new 
issues may arise we direct that tha parties 
will be at liberty toadduce fresh evidence 
which they wish to tender on such issues, 
A. Appeal allowed, 


[] 6 
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ALLAHABAD HIGH COURT, 
Sxcoup Orvin Appua No. 1262 or 1926, 

: January 24, 1929. 
Presznt:—Mr. Justice Sulaiman, and 
Mr. Justice Kendall, 

JAMNA PRASAD-—DRFENDANT—A PPELLANT 


versus . 
MOHAMMAD ZAHIR-UD-DIN KHAN `` 
— PLAINTIFF AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Agra Fre-emption Act (XI of 1922), ss. 2, 11, 
12—Isolawd plot of land—Land covered with build. 
ings—Pre-emption. __ 

nder =. 11 and 12; Agra Pre-emption Act, a right 
of pre-emption accrues in favour of the co-sharers in a 


mahal even when a`petty proprietary interest is trans- 
ferred, i = 

The fac. that a plot ofland is covered by build- 
ings does not exempt it from the operation of-the 
Agra Pre-smpiion Act, 


Second appeal from adecree of the Dis- 
trict Judge, Pilibhit, dated the 20th of 
March, -926, confirming that of the Munsif, 
Pilibhit. dated the 9th of December, 1925. 

Mr. U. S. Bajpai,for the Appellant. ` 

Messra. O. Carleton, H. S. Mohammad 
Husain and Mushtag Ahmad, for the Re- 
spondents, : 

JUD G3MENT.—Three points have been 
urged ir thisappeal. The firstis that an 
isolated plot of land is not pre-emptable 
under tke Act. We are unable to accept 
this condition. Under ss. 11 and 12 a right 
of pre-emption accrues in favour of the 
co-sharers in the mahal even when a petty 
proprietary interest is transferred. 
^ The second point is that the land covered 
by such buildings is exempted from the 
operation of the Act. This contention also 
cannot 5e accepted. Section 4, sub-cl. (3) 
makes the Act applicable to land which 
includes things attached to the earth or 
permanently fastened to anything attached 
to the earth, when sold or foreclosed along 
with the land to which they are attached. 
This, im our opinion, includes buildings 
which aze attached to the earth. We may 
in this connection point out that the ex- 
pression ‘attached to the earth'-has been 
defined ins. 3 of the Transfer of Property 
Aci as meaning rooted in the earth or 
embedded in the earth asin the case of 
walls or buildings. There.isno reason to 
suppose that that expression in this Act 
has a diferent meaning. It is by virtue of 
such a definition that house property is 
treated as immoveable property under the 
Transfer of Property Act and also under 
the General Olauses Act [vide Abdul Khan 
v. Shakira Bibi (1)]. . 

(1) 108 Ind. Cas. 573; 25 A, L. J, 1061; AST, R. 1928 
All, 124; 6€ Ae, 348, : 


t 
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The last point is that opportunity should 
have been given to the appellant to produce 
the Executive Engineer or a Tahsildar. No 
application to examine them was filed in 
the trial Court. There was a mere request 
for local investigation by a Commissioner. 
Instead of appointing a Commissioner the 
Munsif went to the spot and inspected the 
place personally. The learned District 
Judge has thought that further evidence 
cannot be allowed in these circumstances. 
We are unable to take & contrary view. 
The appeal is accordingly dismissed with 
costs including in this Oourt fees on the 
higher scale. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Orvir, APPgAL No. 255 or 1926. 
: January 25,1929. | 
Present: —Mr. Justice Banerji and 

Mr. Justice King. 

MANGALI PERSHAD AND ANOTHER ` 

—PLAINTIFF8—APPELLANTS 

versus ; 

BABU RAM AND oTHERS—DREFENDANTS 

— RESPONDENTS. . 

Registration Act (XVI of 1908), s. 17 —A ward. re- 
lating to partition signed by parties—Registration, 
necessity of. 

An award does not require registration merely 
because it is signed by the parties to the reference 
and purports to partition immoveable property. [p. 
876, col, 1.] . 

Wazir Ali v. Mahbub Ali (2), followed. 

i Tek Lal Singh v. Sripati Chowdhury (1), not fol- 
owed. ` 


Second appeal from a decree of the 
Subordinate Judge, Mainpuri, dated the 
5th November, 1925, reversing that of the 
Munsif, dated the 3rd. of September, 1924. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for possession of one-third share of 
a house. The house originally belonged to 
Mulu and on bis death his three sons, 
Narpat, Ram Sahai and Alkhi became 
joint owners of one-third share each. Narpat 
mortgaged his one-third share in 1901 to hi$ 
brother Ram Sahai for Rs. 150 with pos- 
session, The plaintiffs are the son and 
grandson of Narpat, They allege that they 
redeemed the mortgage in 1922 by pay- 
ment of the mortgage money to Anokhey 
Lal son of Ram Sahai. They alleged that 
in spite of the redemption Anokhey Lal 
and defendants Nos. 2 to 4, who are the 
sons of Alkhi, refused to allow the plaintiff 
to take possession ; hence the suit. - 

The defence set up by defendants Nos. 
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9 to 4 was mat in 1909 there was a parti- 
tion of th» house between the three 
brothers. ‘The partition was in accordance 
with an arbitration award. According to 
the terms of the award Narpat relinquished 
his one-thirc share in the house in considera- 
tion of relezse from liability to pay the 
mortgage-mzney, and the two brothers Ram 
Sahai and Alkhi were allotted a half share 
each in the house. It is pleaded, there- 
fore, that Narpat surrendered his equity 
of redempt-on and the plaintiffs had no 
right to meze the so-called “redemption” 
in 1922 and are not entitled to recover 
possession of Narpat's share. 

The plair:iffs contend that they are not 
bound by the award of the arbitrators 
since they were nó parties to it, Their 
father signed the award but his action is 
not binding upon them since it amounted 
to a relinqu:shment of his interests without 
legal necess:ty and without any | benefit 
to the family. It was also pleaded that 
the arbitration award was inadmissible 
in evidence for want of registration. 

The Court of first instance repelled 
the pleas reised in defence and decreed 
the plaintifs’ claim. The lower Appel- 
late Court sook the view that the arbitra- 
tion award was valid and binding upon 
the plaintiffs and, therefore, dismissed their 
claim in totz. < 2 

Three principal points are raised by the 
learned Advocate for the appellants. 

The first point is that the award is in- 
admissible In evidence for want of registra- 
tion since it amounts to a deed of *parti- 
tion. He relies upon the ruling of’ the 
Calcutta Hizh Court reported as Tek Lal 
Singh v. &cipati Chowdhury (1). ln that 
ruling it was observed that a document 
which purpcrts to be an award may amount 
to somethirg more than an award. If the 
parties to the reference affix their signa- 
tufres to the award in token of their accept- 
ange of the decision of the arbitrators the 
award may become thereupon a deed of 
partition ard may as such become compul- ` 
sorily  registrable. These observations, 
however, w2re obiter dicta. The Oourt held 


that the document in question Was an , 


award, and as such was not compulsorily 
registrable i 

On the otaer side we have been referred 
to a decision of the Punjab Ohief Court 
in the case of Wazir Ali v. Mahbub Ali (2) 


(1) 20 Ind. Oas. 860; 19 O, L. J. 123; 18 0. W.N 
475. E y SPA y 
9) 22 Ind. Cas. 412; 134 P. L. R, 1914; 101 P, W. R, 
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which case is very much on all fcurs with 
the case before us. In that case also some 
‘brothers divided the family prqperty between 


‘them-and appointed arbitratars io carry 


out.the partition. The award was signed 
not only by ‘the arbitrators: but also by 


E the four brothers.:It was contended in that 
.Gase also thatthe award was inadmissible. 


for want of registration as it amounted 
toza deed ‘of partition: It was held thet 
“ the document. signed by arbitrators as 
their award ‘does not cease to be an award 
‘merely because the settlement wes arriv- 
ed at by the parties and was als» signed 
by them. As an award it did not require 
registration. In-our opinion the reason- 
ing of the learned Judges who decided 
this ‘case was sound and we agree with 
the view that an award does not require 
registration merely because it is signed 


by the parties to the reference and pur- - 


ports te partition the property. Tke award 
is, theréfore, admissible in evidence. 

' The next contention is that tha sons, 
namely, the ' plaintiffs, are not boand by 
their father's acceptance of this award. On 
this point we are in agreement with the 
learned Advocate for the appellaats. In 
the first place, it is clear that there was 
no substantial consideration 'for lTarpat's 
.relinquishment of his interests in the 
family property. He was not” uncer any 
personal liability to pay the mortgage 
money a8 the mortgage was for possession. 
He gained nothing by relinquishment 


his right of redemption aud such relin- . 


quishment must be regarded as without 
consideration. . i f ud 


< In the next place, it ;is clear that the - 


relinquishment was not made for legal 
necessity or for the benefit of ihe family 
‘and in that view of the case also iris not 
binding on the sons. E 

"The next point raised is that. in amy 
‘case the plaintiffs’ suit should haré been 
‘decreed as against Anokhey,. de“end&nt 
No. 1, since he had admitted the alleged 
redemption of the mortgage in 1922 by 
receipt .of the mortgage money. Hers again 
we agree with the contention of the appel- 
lant. Anokhey Lal is the .son.of the 
original mortgagee and he is admittgdly 


in. possession to half the house in Cispute.. 
He admits that the plaintiffs haze not. 


lost their right of redemption by. reason 
of the family ‘partition in 1909 and that 
they „have in fact redeemed the mertgage 
by payment of. the mortgage money to 
him. We see no reason whatever whr their 
claim .fer one-third of the houge “should 
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not be decreed as against Anokhey Lal, 
His father accepted liability for ¿the plain- 
tiffs’ mortgaged share by receiving Res. 75 
(halfthe mortgage money) from Alkhi at 
the fime of the partition in 1909, and 
-Anokhey Lal admittedly received the whole 
of the mortgage money from the plain- 
tiffs in 1922. The plaintiffs are, therefore, en- 
titled- to recover possession of the one-third 
share out of the half share which is in the 
possession of Anokhey Lal. s 
We accordingly allow the appeal as . 
against Anokhey Lal and decree the plaint- 
iffs' sait for possession of one-third share in 


-the house as against Anokhey Lal: only. 


The appeal as against the other defend- 
ants is dismissed with costs throughout. 
Anokiey Lal never contested the suit or 


appeal, so no costs are awarded against 
him. - A 


A. A E y Appeal allowed, 


ALLAHABAD HIGH COURT. 
BgcoNp O1vin APeRAL No. 617 or 1926.. 
` February 21, 1929. 
.Present:—Mr. Justice Banerji and Mr, . — 
“co Justice King. e ae 
. B. NARSINGH PRASAD SINGH ax» `.. 
- ABOTHER—DEFENDANT8—-ÁÀPPELLANTS- . 
U^ 07. Q versus £s ee 
^ BUPAN SINGH—PLaINTIFF AND , _ 
BINDESHRI SINGH AND orBEnS—. 
^: DEFENDANT8—RESPONDENTE. - 

Mortcage—Redemption—Mortgage for term—Con- 
-dition vostponing redemption for further term if 
on particular date— . 
Clog. , ; 

There is nohard and fastrule asto what should 
and wEatshould not be regarded as an improper 
restraint or fetter on the right of redemption. The 
decisior in each case must depend upon its own ‘cir- 


“cumstances. : [p. 877, col. 2.] 


Whersa mortgage for a period of 20 years pro- 
vided taat if the mortgage was not.redeemed on& 
particuiar date, the mortgagor could not redeem 
for a further period of 20 years but there were no 
materia.s before @he Court to.come to: the conclu- 
sion that there was a design to make redemption 
gery dificult or impossible : i 

-Held, that the condition was not a clog on redémp- 
tion, and was enforceable. [p. 878; cole 1.] 1 
' BSeecnd appeal from a decree of the 
District Judge, Benares, dated the ~ 15th 
af Jaruary, 1926, confirming that ofthe . 
Munsi-, Havali, dated the 14th of September, 
1925. bar Oy Te : 
. Mr. X. Verma, for the Appellants. - 

Mr, Gadadhar Prasad, for the Respond- 


ents. ~ 


.JUDGMENT.—This is a. défendants’ 
appeal The suit’ out of which this 
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appeal arises was brought by Rupan 
.Bingh, respondent No.1, for redemption 
of an usufructuary mortgage of the 6th 
of April, 1895, for a sum of Rs, 325, 
executed by Bindeshri Singh and others in 
.favour of one of the appellants and his 
predecessor-in-interest. The mortgage-deed 
was a usufructuary mortgage, and a 
very small share of Mauza Kori, Gurdas- 
pur Jadupur, Posi and Lalapur in Pargana 
Kaswar Raja, District Benares, was 
mortgaged. The mortgage provided that 
it was to be in force for 20 years and 
. that the mortgagor had the right to 
-redeem that mortgage on the 19th of 
September, 1914, and if redemption was 
.not effected on that date it was not to 
be redeemed for another period of 20 
years. The original mortgagors or their 
heirs, on the 20th of March, 1913, executed 
a deed in favour of Rupan Singh and 
left a sum of Rs, 325 for payment of the 
mortgage, which is the Subject of redemp- 
tion in the present case. Rupan Singh 
has instituted the present suit for 
redemption on the 17th of March, 1925, 
and in the plaint which he filed he stated 
that in October, 1915, he deposited the 
money under 8.83 of the. Transfer of 
Property Act but the mortgagee did not 
take the money. It appears that he 
,withdrew the money in the year 1917. 
The defence of the appellant is that 
under the terms of the mortgage it was 
not redeemable for a ‘term of .20 years 
after the 14th of September, 1914. 

The plaintiff never pleaded that any 
sum over and above Rs. 325 was ever 
claimed by the defendants at the time 
when they are alleged to have offered to 
redeem the mortgage. The Oourt of first 
-instance held that the tender made by 
.ihe plaintiff was not a legal tender and 
it also disbelieved the allegation of the 
plaintiff that he, as a matter of fact, 
ever tendered the mortgage money to the 


defendant as alleged. It appears that at- 


the time of argument in. the case it was 
argued by.the learned Vakil appearing 
for the plaintiff that, on the terms of the 
mortgage, the stipulation that the mortgage 
was not redeemable for a further term of 
20 years was a clog on the equity of 
redemption, and, therefore, must be ignored, 
. This plea found favour with. both the 
Courts below and the plaintiff's suit for 
redemption was decreed. 
The defendants have come up in appeal 
. before us and it is argued by the learned 
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-Advocate for the appellant that in each 
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case wren the Court wants to give relief 
to a mortgagor against the terms put in 
a mortzage-Hüeed, there must b» materials 
laid bsfore the Court to come to the 
conclusion that the mortgagee was trying 
to overreach the mortgagor, or, at any 
rate, tae e-nditions were such that they 
made redemption almost impossible. It 
must be c2served that in the present 
“dase, althouzh the mortgage-deed when 
read might suggest that the conditions 
.wére such as to make it difficult’ for 
the mortgagor to calculate what was the 
amoun: of money he would have to deposit 
to redeem the mortgage, it is nobody’s 
ease ibat eny sum beyond Rs. 325 was 
due on tke mortgage on the 19th of 
September, 1914, the date fixed for the 
mortgege, It appears to us clear that 
as far as the mortgagors themselves were 
concerned :hey didnot consider the terms 
of the mozigage to be either harsh, or 
that it was impossible for them to have 
found out whet was the éorrect mortgage 
money. In fact on the 20;h of March, 
1913, »ver a year before the due date, 
they £rranged with the present plaintiff 
that hə should deposit the’ money when 
it fell duz. There is not a word to be 
found on the record why the present 
plaintiff never deposited thesum of Rs. . 325 
on the-19tt of September, 1914; No hard 
‘and fest rile can be laid down’ as “to 
what condition entered in*a mortgage 
deed smotats to. such a- contract- which 
‘requires -£ Oourt of Equity tco give 
relief wher it finds that it had made the 
.redem»tior of a mortgage difficult, or wHen 
it has made the calculation. of the mortgage 
money uncertain. -In this -case- there is 
“no suh allegation, as we have statéd, 
and merely because tho. mortgage-deed 
‘provices ihat-in..case-‘of- there being 
"frrear3 a certain accounting had to “be 
dqne ihe contention” that” the agreement 
ragarding.;he extension of the mortgage 
for another 20 years was illegal or unenforci- 
ble cennot be accepted. It seems -to ug 
that tae case'of Rambatan Singh v. Raiükér 


Singh. (1) is in point. As observgd in the . 


case of Farabdawan Singh v. Bijai- Singh 


(2)eit is impossible to lay down a hard and ` 


fast rule zs to “what should and ‘what 
should not be regarded as an improper 
. restra ntozfetter on the right of redemption, 
The décision in each case must depend 
upon its awn circumstances. , We are of 
.opinicn that in the present case the 
(1) 16 Inde Jas, 243. ira en 
(2) 25 Ind. Jas, 705; 12 APL, J. 927; 36'A, 551, 
| : 


1 . 
i 
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. plaintiff as a subsequent mortgagee has 
“not placed sufficient materials before us 


to come to the conclusion that the postpone- 
ment of redemption for another 20 years 
must be regarded as an improper re- 
straint or fetter on the right of redemp- 
tion. We are, therefore, of opinion that un- 
less materials are laid before tha Court from 
which a Court can come to ihe con- 
clusion that there was a desiga to make 
redemption very difficult if not impossi- 
ble, the contract entered into by the 
parties cannot be ignored. The plaintiff's 
suit must, therefore, fail. We, therefore, 
allow the appeal and set aside the decree 
of the Court below and dismiss the 
plaintifi’s suit with costs throughout. 
A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sxecenp Orvin APPEAL No, 153 or 1926. 
May 10, 1928. - 
Present :—Mr. Justice Dalal. 
NAURANG SINGH AND OTHERS 
~— DEFENDANTS—APPELLANTS 
VETSUS 
PHEKU BHAGAT AND ANOTHER ` 
PLaInTIFF8—RESPONDENTS. 

Agra Tenancy Act (II of 1901) s. 20 (2)—EHzx- 
proprietary tenancy, meaning of—Transfer of such 
mberesi, 
. Father of one S effected a mortgage of his land 
in 1895, in favour of one N. Between 1901 and 1906 
ie, after the. passing of the Agra Tenancy Act, 1901, 
one P purchased the entire zemindari property of 


- §...Subsequent to this purchase by P, N purchased 


half the property at auction sale which was held 
on.the foot ofa mortgage which was-prior in date 
to, the mortgage on foot of which P purchased the 
entire zemindari property. Thus in 1907 P was 
owner of one-half, N-of the other half and in 
addition N was in possession of 55 plots under the 
mortgage. of 1895. Subsequently there was a parti- 
tion between N and P and out of 55 plots 20 were 
allotted to P and 35 to N. In 1923 3 surrendered 
his tenancy rights in 20 plots to P and also trans- 
ferred.his right of redemption in 39 plotsto P.eP 
instituted a suit for redemption of the entire land 


- consisting of 55 plots : 


e 
Held, that the passing of the Agra Tenancy Act of 
1901 turned the mortgage of 1895 into a mortgage 
of ex-proprietary tenancy and the possession of S was 


, Maintained through his mortgagee N. 


Held, further that the transfer of the equity of re- 
demptiog of 35 plots was a transfer ofan interest 
in. ex-proprietary tenancy which is forbidden by 
law and, therefore, a redemption of $5 plots gould 
not be permitted. But the redemption of the 20 plots 
was permissible under law. 

Second appeal against a decree of 
the Additional Subordinate Juage, Azam- 
garh, dated the 19th November, 1925. 

Dr. M. L, Agarwala, for the Appellants. 

Mr, Kamlakant Verma, for the Respond- 


ents. , ` : 


NABRANG SINGH Y, PREKO BNAGAT, 
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JUDGMENT.—Pheku sued to redeem 7 
a mortgage of sir plots. The mortgage 
was made on Ist July, 1895, by the father 
of tha defendant Sahdeo Singh, Subsequent 
even;s with relation to the property have 
rendered the matter of redemption difficult. 
Between 1901 and 1906, at any rate after 
the passing of the Tenancy Act of 1901, 
Pheku purchased the entire zemindari 
property of Sahdeo. This event turned 
the mortgage of Ist July, 1895, into a 
mortzage of ex-proprietary tenancy, and 
the possession of Sahdeo was maintained 
throcgh his mortgagee Naurang. Sub- 
sequent to the purchase by.Pheku, Naurang 
purchased half the property at auction- 
sale which was heldon foot of a mortgage 
whica was prior in date tothe mortgage 
on foot of which Pheku purchased the 
entire zemindari property. In 1907, 
therefore, the position was this: In the 
joint property Pheku was owner of one- 
half,Naurang of the other half, and in 
addition Naurang was in possession as 
mortgagee of the ex-proprietary plots, 55, 
under ;the mortgage of Ist July, 1895. 
Subsequently there was a partition between 
Naurang and Pheku, and out of the 55 
plots 20 were allotted to the plaintiff 
Pheka and 35 to the defendant Naurang. 
There was yet another event to follow. 
On 2nd May, 1923, Sahdeo surrendered . 
his tenancy rights in the 20 plots to Pheku 
and transferred his right of redemption in 
ihe 3E plots also to Pheku. It appears that 
though the.20 plots were allotted to the 
plaintiff the defendant Naurang has con- 
tinued in possession thereof. The plaintiff 
instituted the present suit to redeem the 
mortgage. Asto the 20 plots, he desired 
to be put in possession as proprietor, and 
as to the.35 plots, he desired to be put 
in possession as mortgagee of ex-proprie- 
tary rights on behalf of Sahdeo Singh. 
There can be no doubt that Pheku's pro- 
mise :o remain in possession on behalf of: 
Sahdeo is nífrely a pretence, as some 
reasor had to be sought for his posses-. 
“sion o? the 35 plots. 

Both the subordinate Courts decreed the 
suit for possession. As to the 35 polts,1 
have no doubt that those Oourts were 
wrong. Section 20(2)of the Tenancy Act 
of 1$Cl prohibited the transfer of any in- 
terest- of an ex-proprietary tenant with one 
excepiion which does net apply here. What 
is prectically alleged about the 35 plots 
is thet Sahdeo sub-mortgaged them. A 
mortgage was existing, and he transferred 
the ecuty of redemption by way of a mort- 
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gage. That is clearly a transfér of an 
interest in’ ex-proprietary tenancy which is 
forbidden by law. Sahdeo's transfer of 22nd 
May, 1923, gave no interest to- Pheku in 


the, 35 plots which are allotted to Naurang’s , 


patti by. the partition. Pheku, therefore, 
cannot redeem them, 

As to the 20 plots, I think that the 
situation is different. By the division of 
the mahalinto two pattis the mortgage was 
broken up. The proprietor's rights were 
divided between Pheku and Naurang. As 
to the 20 plots, Pheku was proprietor and 
Sahdeo ex-proprietary tenant. Sahdeo by 
relinquishing his rights of ex-proprietary 
tenancy: made it possible for Pheku to 
take possession of the 20 plots physically. 
Pheku finds Naurang in*ipossession, and 
Naurang derives his rights from the mort- 
gage. Under the circumstances I think 
that Pheku is entitled to pay off the mort- 
gage and take possession of the 20 plots. 

It appears from the recital in the plaint 
that the 20 plots are of an area which 


is half of the area of 35 plots of Naurang., 


According to the findings above, therefore, 
Pheku will redeem one-third of the pro- 
perty. I grant a decree for the redemption 
of the 20 plots given in list B of the 


plaint on Pheku depositing Rs. 166 in the. 


trial Court within three months’ of to-day's 


date. If the money is already in deposit,. 


Naurang may remove Rs. 166 out of the 
deposit; Ido not grant any mesne pro- 
fits, because the claim of the plaintiff for 
redemption of the entire area of land (55 
plots) was untenable. The defendant shall 
receive half his costs throughout. 

RL Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND O1vin APPEAL No. 282 or 1926. 
February 4, 1929. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Nianeatullah. 
MANSA TEWARI AND oTBERS—DEFPENDANTS 
—APPELLANTS . 
. versus 
PARMESHAR TEWARI alias . 
MUNESHARTEW ARI AND OTHERS— 
` : PrLarntirrs AND. KISHORE TEWARI 
f —DEFENDANT—RESPONDENTS. 
. Specific Relief Act (Iof 1877), s. 54 (e)--In- 
junstion restraining birtdar from. receiving gifts, 
granting of—Injunction to prevent multiplicity of 
proceedings. 

An injunction can be granted even where 
pecunierygompenBation would afford adequate relief, 
if it is necessary to prevent multiplieijy of judicial 
proceedings. , 


MANSA TEWARI V. PARMESHAR TRWAEZ. 


879 


Where there was a dispute between A and B 
with regard tc a birt righe and they agreed that A 
should receive gifts for 24 days in the month and 
B for 6 days and B's heirs sued for a permanent 
injunction restraining A from receiving gifts on , 
those 6 days : ` 

Held, that 323 injunction like the one prayed for 
did not invclve any compulsion on the part of the. 
jajmans and muld be granted, ; 

Sone Dei v. Takir Chand (1), distinguished. 

Second appeal from 
District Judge, Benares, dated the llth of 
November 1925 confirming that of the, 
Munsif, Hewali, dated the 27th of July,1925. 

Dr. M. L Agarwala, for the Appellants... 

Messrs. 5. M. Husain and R. C. Ghatak, 
for the Reepondents. 

J UDGHENT.—This is a second appeal 
by the defendants. The plaintiffs among 
whom are people who were originally 
made pro forma defendants, brought the 
suit out af which this appeal has arisen 
fora declaration of their title and for a 
perpetual injunction. 
of the following facts. The pedigree 
given in the plaint will show that one 
Sheodan Tewari had four sons: Raman. 
Tewari, Msharban Tewari, Sita Ram Tewari 
and DihakamTewari. These four sons divid- 
ed the “biri jajmani” of Sheodan Tewari 
in four equal shares, that the ‘gifts” re- 
ceived in three months of the year went 
to one son and “gifts” received in another 
three monzhs to another son and so on. 
Diha Ram died and his heirs according to 
the pedigree, were his nephews, the sons of 
Sita Ram  Kishun Dayal Tewari, -one of 
the sons of Sita Ram, claimed to ‘have 
been adopted by Diha Ram. In that capaci- 
ty, he clained the entire ‘three months’ of 
Diba Ram. It is said that Sita Ram was 
then alive and he persuaded his sons to 
settle their dispute. It was settled in 
this way thatin every month Kishun Dayal 
was allowed to share the gifts made in 24 
«days and tle other sons of Sita Ram were al- 
lowed to tzke the gifts made on six other 
days, in the course of a month. It is to be 
understood that this division was as to the 
three months belonging to Diha Ram. The 
plaintifis who were some of the sons of 
Sita Ram ard descendants of others, brought 
the suit on the allegation that Kisbun Dayal'e 
sons were interfering with the six “days 
which were allowed to the plaintiffs. The 
defence set up was that Kishun Dayal 
was entitizd to those six days also and 
not only tc the 24 days as admitted, as the 
proper skere of Kishun Dayal by the 
plaintiffs. The Courts below have found 
that the p-aintiffs case was true and they 
have agréec "in decreejng the suij.. - 


a decree of the: 


The suitearose eut.' 


' tute a suit or they might 


880 
In. this Court, only: one point has been 
urged -by- the learned Counsel for the 
appellants and it is this. In the circum- 


_. stances of. the case the relief of perpetual 
. injunction was not proper. zm 


1 H . 


: The appellants’ point is- that a perpetual 


~ injunction cannot be granted where- pecuni- 


ary. compensation would afford ` an--ade- 
quate relief. The argumentis thatif and 
when the defendantsreceive any gifts,which, 
ordinarily, ought to go to the plaintiffs 
the plaintiffs’ remedy would be to bringa 
` suit for recovery of that gift. The learned 
Counsel had to go so faras to admit that 
this might mean that at the end of every 
month the plaintiffs would -have to insti- 
let their’ 
reliefs accumulate and they might bring 
their suit once at the end of, the year. 
This is a proposition of law which, in our 
Opinion, has only to be mentioned to- be 
rejécted: *One of the grounds on which 
the perpetual injunction can be granted 
is mentioned in cl. (c) of s. 54cf the 
Specific Relief Act. It is '"where the 
injunction is necessary to preveni a multi- 
plicity of judicial proceeding". If the 
learned Counsel's argument js correct as 
we have already stated, there would be an 
endless litigation between the parties to 
the suit. Therefore, a perpetual injunc- 
tion is the only adequate relief. 

As another branch of this argument, 
Dr. Agarwala 1tlied on the case of Sone Dei 
v. Fakir: Chand (1). It was argued by the 
learned Counsel that a perpetual injune- 
tion would really amount to an injunction 
to thé clientele of the parties; who are 
* not parties to the suit. The argument 

was developed in this way. A icjman 

might think of making a special gift to 
one of the defendants and the result of 
granting an injunction would be to bind 


f 


MANSA TEWARI V. PAR ARSHAR THWART, 
not to e female Brahman. A gift to the: 


the client who wants to make a speciale 


gift from making one. In our opinion, 
` the case of Sone Dei v. Fakir Chand: (1) 
Which is quoted has no bearing on the 
present litigation. The facts of thai case 
were not similar to the factsof this case. 
‘The parties of the case of Sone Dei 
divided tfe birt jajmani by days. One 
of the parties to the agreement died and 
his share devolved, by right of inneritance, 
on his widow Sone Dei. A jajman refused 
to make a gift to Sone Deion the ground 
that she was à woman. Incidentally, we 
might mention that a gift to a Brehman 
must be made to a male Brahman and 


(1) 19 Ind, Cas, 990; 35 A $412; 11 A, É, J. 563, * 
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female 3ráhman . has not the same merits, 
ifit hasany merits atall, as a gift to a 
male Brahman. The jajman, as, we have 


said, recused to make a giftto Sona Dei, 


seeing that- she was only a female. He, 
however, made a sort of consolation gift to 
Sona Desi and made another gift to the 
defendant Fakir Chand. Thereupon Sona 
Dei brought the suit, out of which the 
appeal arose, to recover the gift made 
to Fakir Oband. The question was whether 
Sona Lei could recover the amount of the 
giit. Two learned Judges, as against one 
held that this was a special kind of gift 
and it was not covered ‘by the agreement: 
on which Sona Dei relied. The following 
occurs t page 417“ in the judgmení of 


Banerji, J.; with whom another learned. ~ 
Judge egreed: i 


:"[n she present case neither of the 
Courts below has found that thé :contraet 
between the parties was of the wide 
nature just now mentioned, and as I have 
already said, i& was not the plaintiff's 
own cass, as laid in the plaint", f 

fn our opinion the facts of. that case 
have ncthing to do with the facts of the. 
present case. The parties in this case: 
have nob pleaded that it was possible to 
make a special: gift to anybody. The 
contract between the parties has not been 
considered by the Courts below in view 
of this cew pleading. In the circumstances, 
we cannot allow whatis virtually a new. 
case to be set up—a case which must depend: 
on allezations of fact and a consideration 
of the egreementin view of toose allega- 
tions. 
in this 2ase, The simple case that arose 
between the parties was one of fact, namely, 
whether Diha Ram's share was or was not 
divided among the parties as alleged by the 
plaintiffs, - i 

In our opinion, an injunction is the pro- 
per remady in a gase like this. It does not 
involve any compulsion on the clients. 
The pērties have’ agreed to share in a 
certain way the gifts made on particular 
days. It will surely be the duty of the 
party who is not entitled tothe gift, not 
to maks any. attempt to accept those gifts. 
His duty would be to keep himselfaway. 
This -duty can only be secured by a per- 
sonal injunction and. which must be of a 
permanentcharacter.. .  . 


costs. 


A. i 
*Page cf 35 A.—[Ed.] 


We have considered the pleadings ' 


In the result, we dismiss the appeal with. 


‘Appeal disnfissed; ` 
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" LAHORE HIGH COURT. 

ORrxINAL Revision Oases No. 1027 or 1928. 
^. October 12, 1928. 

Present :—Mr. Justice Tek Ohand. 
MUHAMMAD BAKHSH-—AcousEp — 
PETITIONER 

versus S 

EMPEROR rarovuca Tug MUNICIPAL 

È COMMITTEE, KHUSHAB— 
© COMPLAINANT— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 556 
— Magistrate presiding over meeting of Municipality 
ries prosecution—Trial by such Magistrate, legal- 
tty of. 

If'a prosecution, has been directed in pursuance 
of orders’ passed by a local body in a meeting 
presided over or attended by a Magistrate in his 
Capacity as an office-bearer or member thereof, such 
Magistrate is legally interested in the matter and 
is disqualified froni trying the matter in his judicial 
‘Capacity. |p.-882,c01.1.] ` 

.Puran Mal v. Queen-Empress (4); Fazl Ilahi v. 
Municipal Committee;Murree (5) and Bisheshar Bhatta- 
_charya v. Emperor (6), referred to, pud | 

_Oase reported by the Additional Ses- 
sions Judge, Shahpur at Mianwali, with 
his. No. 201-J/23-E of 27th-30th- March, 
1928, à f 


REPORT.—Muhammad Bakhsh who 
was running the Flour Mill at Khushab 
without obtaining a license therefor from 
the Municipal Committee has been fined 
Rs, 50 by the Sub-Divisional Magistrate, 
Khushab, who is also the President of the 
Municipal Committee. 


The accused, on conviction by Lala 
Daulat Ram  Budhwar, Sub-Divisional 
Officer, Khushab, exercising the powers 
of a Magistrate of the First Olassin the 
Shahpur District, was sentenced, by order 
dated 8th December, 1927, under s. 121 
of the Municipal Act,to a fine of Rs. 50 
or, in default simple imprisonment for one 
month. . 


It was urged before me that as th8 
Sub-Divisional Magistrate had taken Be 
part in promoting the prosecution, as 
for instance by concurring in sanctioning 
it at the meetingof the Committee, he was 
disqualified by reason of the existence of a 
personal interest and thus the conviction 
was illegal and must be set aside. Reli- 
ance was placed on Queen-Empress v. 
Phefozsha Pestonji (1), Kharak Chand Pal 
v. Tarak Chunder Gupta (2) and Deendayal 
v. Hmperor (3). The Resolution No. 175 of 
the Committee passed on 25th J uly, 1927, 
G 18 B. 44% 

FO C. 1080. - ; 

42 Ind, Cas, 761; 14N. L.R,%4; 18 Or. L. J. 
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bz wh:ch this and the connected prose- 
cotione were banctioned reads as follows :— 

“All “those persons, who under s. 191 
of the Municipal Act III of 1911, have not 
paid fee and obtained the license be pro- 
secutec and that the Secretary is author- 
issd to launch prosecution.” `° 

The order is signed by Mr. Budhwar, 
The orly difficulty which I felt in this 
cese was that the accused had confessed 
his guilt before the Magistrate; but what 
I think is that the maximum punishment 
(which was not called for) awarded by the: 
Magistcate has led the applicant to file 
tkis revision application. Prima facie the 
trial baing illegal, I submit the case for 
orders io the High Court. 

Mr. £. R. Laxl, for the Petitioner. 

Mess:8. Anant Ram Khosla an 
Anand for the Respondent. 

ORDER.—The petitioner, Muhammad 
Bakhsk was convieted by Mr. Daulat Ram 
Badhwar,  Sub.Divisional — Magistrate, 


Khushab, of an offence under s. 121 of the. ` 


Panjak Municipal Act for running a Flour 
Mill w-thout-. having previously obtained 
a license from the Municipal Committee. 
Hə prefefred a petition for revision to the 
Ssssiors Judge, Mianwali, who has .for- 
‘warded the proceedings to this Oourt 
with a recommendation that the convic- 
tin Le quashed, as the. trial by Mr. 
Badhwar was illegal ang contrary to the 
provisions of s.556 of the Oriminal Pro- 
cedure Code, he having presidéd over 
tke meeting of the Municipal ‘Committee 
waich had directed the prosecution of the 
petitioner. Before me the recommenda. 
tion is opposed on behalf of the Crown, it 
being urged that the Explanation to 
8.556 eovers the case and that Mr. 
Badhwar was not disqualified from 
trying it. 

-Counsel for the Crown admits that the: 
learned trial Magistrate was the President 
of the Municipal Comittee, Khushab, and 
that h3 presided over the meeting in 
which a resolution was passed for the 
prosecution of certain offenders’ against 
8.121 cf the Municipal Act, ip pursuanee 
of which a complaint was lodged against 

*th» petitioner. He urges, however, that 
8. 556 m inapplicable to this case, as in 
the resolution the names of ‘thé persons 
to be’ prosecuted were not specifically 
given, Dut it was stated generally that 
proceedings under s. 121 be taken against 
all thos» persons who were working Flour 
Mils,eend manufacturing fire works etc., 
without a proper license from the Muni- 


d Ram Lal | 


882 
cipal Committee. In my. opinion this 
argument is without any substance. It is, 
no doubt, true that the resolution is 
couched in a somewhat general terms, 


‘but from the proceedings book it is clear 


that the cases of the alleged offenders 
were considered .at the meeting and it was 
decided to prosecute them. As stated al- 
ready Mr. Budhwar presided over this 


` - meeting. He was, therefore, the prosecutor 


and could not be a judge in his own 
cause, Nemo sibi esse judex vel suis jus dicere 
debet. It has been held over again that 
if a prosecution has been direc:ed in 
pursuance of orders passed by a locel body 
in a meeting presided over or atiended 
by a Magistrate in his capacity as an 
office-bearer or member thereof such Ma- 
gistrate is “legally interested” in the matter 
and is disqualified from trying the matter 
in his judipial capacity |see, inter alia- 
Puran Mal v. Queen-Emp: ess (4), Fazl Ilahi 

Municipal Committee, Murree (5) and 


- . ATA MUHAMMAD KHAN V, BAKMAT ULLAH, 


Bisheshar Bhattacharya v. Emperor (6)}.. 
. The Explanation to s. 556 ‘covers only 


- get aside the trial. 


. "(4) 8 P. R. 1895 Cr. 


those cases in which the Magistrate, 
though a member, has not taken part in 
directing or sanctioning the ptoseeution. 
Mr, Anant Ram principally relies on 


-Gopichand v. Emperor (7), but in that case 


the prosecution had not been directed by 
the Magistrate concerned and it was de- 
finitely ruled, that if it had been so, the 
Magistrate would have been disqualified 
from trying it. “in my opinion the trial 
of the petitioner by Mr. Daulat Ram 
Budhwar was illegal and the conviction 
cannot stand. Ys 

I accept the se for revision and 

he fine, if paid, wi 
be refunded. id 5 
. The case will be remitted to tha Dis- 
trict Magistrate for re-trial by another Ma- 
gistrate of competent jürisdiction. 

R. L. Petition allowed. 


t ? n Cr . ; 
E . Cas. 291; 32 A. 025; 7 A. L.J. ; 
uy a J. 748; 11 Cr. 


(T) 16 Ind. Cas. 865; 1 R. 517; A. LR. 192 
Bi; 25 Cr. L. 5,273, ee 


116 I. O. 1929 
LAHORE HIGH COURT. 
Szoonp Civin APPEAL No, 778 oF 1924. 

: April 3, 1929. c 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
ard Mr. Justice Johnstone. : 
ATA MUHAMMAD KHAN AND OTHERB 
5 —PLAINTIFF8—AÀ PPELLANTS 


versus : 
RAHMAT ULLAH AND oTHERS—DEFENDANTS 


l — RESPONDENTS. . 
Execution zale—Sale under morigage-deeree - Third 
party's right :o sue for avoiding sale— Civil Procedure 
Code (Act V of 1908), O. X XI, r. 58, scope of —Claims 
to property sold under mortgage denied —&Remedy. 
Where a property is directed to be sold under a 
mortgage-decree, the person who claims the property 
is entitled to bring a suit for declaration that it 
belongs to hzm and should not be sold and he need 
not sue to sct aside the decree under which the gale 
is one aad to which he was not a party. [p, 883, 
col. 1.] ^ 
Obiter.—Tke benefit of the summary procedure pres- 
cribed by O. XXI, x. 58, Civil Procedure Code, is limit- 
ed to claims and objections arising in respect of an 
attachment and does notapply to claims relating to 


; property directed to be sold under a mortgage-decree 


as such property does not require to be attached in 
execution. [-bid.] - 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 12th 
December, 1923, reversing that of the Sub- 
ordinate cudge, First Class, Jullundur, 
dated the 4th February, 1920. IZ 

Mr. Niaz Muhammad, for the Appellants. 

Lala Baari Das, R. B.,for the Respondents. 

JUDGMENT.. . 

Shadi Lal, C, J.—The facts relevant 
to the question of law involved in this 
second appeal may be shortly stated. - The 
defendant Muhammad Ishaq had built a 
shop on a site belonging to the plaintiffs 
and claimed to bea permanent tenant of 
theshop. He granted a mortgage of the 
property to the Qo-operative Credit Society, 
Jullundur. and the creditor subsequently 
obtained & decree for the sale of the pro- 
eperty. Tke ground landlords, thereupon, 


. objected to the sale of the shop; but the 


Executing Court, while releasing the site 
from attachment directed that the materials : 
of tae stop and the right of residence 
should be sold in accordance with the 
mortgage-decree. Being dissatisfied with 
this order of the Executing Court they 
have brought the present suit for a declara- 
tion that the right of residence is not liable 
to be- sold. ; : j 
Ths learned District Judge has dismiss- 
ed the sui; on the preliminary ground that 
“the plain-iffs cannot impugn the sale under 
the decree against a party’; and that 
“if they consjder that the right of residence 
has "been wrongly decreed it is open to 
them to get that decree set aside; but the 
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sale having been decreed and completed, 
the plaintiffs have no locus standi as against 
a third party”. Now, this proposition of 
law is obviously wrong; and, indeed, the 
learned Oounsel for the respondents is not 
prepared to support the decree of the District. 
Judge on the ground stated by him, There 
can be no doubt that the plaintifis, who were 
not parties to the mortgage-decree, are not 
bound by it; and it is not necessary fer 
them to bring a suit to get that decree set 
aside. They are adversely affected only 
when the property, to which they lay 
their claim, is sold under the decree. 
The rule of law is firmly establish- 
ed that, where a property isdirected tobe 
sold under a mortgage-decree, the person, 
who claims the property, is entitled to 
bring a suit for a declaration that it belongs 
to him and should not bo sold.” 

Mr. Badri Das for the respondents, 
however, contends that thesuit under O. 
XXI, r. 63, Civil Procedure Code, was 
incompetent, because the benefit of the 
summary procedure prescribed by O. XXI, 
r. 58,is limited to claims and objections 
arising in respect of an attachment, and that 
the property directed to be sold under 
a mortgage-decree does not require 
to be - attached in execution, There 
is considerable force in this contention, but 
the learned District Judge has not pro- 
nounced any opinion upon it. Ibis also a 
question for consideration whether the 
plaint. should be allowed to be amended, 
if the suit brought under O. XXI, r. 63, 
Civil Procedure Code, cannot be maintain- 
ed. Weare at present concerned with the 
question whether the dismissal of the suit 
upon the ground stated by the learned Dis- 
trict Judge canbe sustained, and to that 
question our answer is in the negative. 

I would aceordingly accept the appeal 
and setting aside the decree of the learnede 
District Judge.remit the case to him for 
re-decision with reference to the foregoing 
' remarks. The Oourt-fee on the memo- 
randum of appeal shall be refunded eand 
other costs shall abide the event. 

Johnstone, J.—I concur. 

R. L. Appeal allowed. 


KALA V. EMPEROR, 
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LAHORE HIGH COURT. 

URIMINAL Revision Perion No. 336 
or 1929. 

April 19, 1929. i 
Present:—Mr. Justice Agha Haidar, 
KALA AND aNoTaHx—AcousED— 

- PETITIONERS 
versus 
EMPEROR-—REiPONDENT. 

Penal Code (Act XLV of 1860), s. 876—Rape— 
Vioi&nee 24 defenceless woman—Sentence—Criminal 
Procedure Code (Act V of 1898), s. 489—Revision— 
Notze to chow cause against enhancement of sen- 
tencz—Aczised's right to show cause against convic- 
tion 

Crimes xf violence upon women who are not in a 
posision tc defend themselves must be put down 
witk a strong hand and it would be a very sad 
stat: of sftairs, if criminals were to carry an im- 
pression saat to criminally assault a woman or to 
rape her yas nota very serious matter and that 
ther could always satisfy their unholy passions if 
only ther were prepared to undergo a cgmpara- 
tive y short term of imprisonment. [p. 884, col. 2.]. 

Itis ccmpetent to an accused rson, . when 
notice of enhancement is served upon him, to show 
“from the whole record that he ought to have bee 
acquitted and he cannot be restricted with an 
conridera;:ons that the application was in revision 
only and aot an appeal. |p. 883, col. 2; p. 884, col. 1.] 

Fetiticn forrevisionofan order of the 
Adlitioral, Sessions Judge, Lahore, dated 
the l7tk October, 1928, modifying that of 
the Adc-tional District Magistrate, Lahore, 
dated th» 30th August, 1928. 

„Mr. Chuni Lal Vohra, 
tioners. 


cUDGMENT.—Eala "and Kalu had 
been convicted under s. 376 of the 
Incian Penal Code and sentenced to three 
yeers' rigorous imprisonment and fifteen 
str.pes each by the Additional District, 
Mazistrete, Lahore, They went up in 
appeal before the Additional Sessions 
Judge, Lahore, who, however, set aside the 
sertenc: of whipping but maintained the 
eorvietion and the rest of the sentence. 
An application for revision was put in on 

e behalf c£ the two accused persons, namely, 
Kala and Kalu, in this Court. On a perusal 
of -he application and the judgment of the 
two Courts below I felt inclined to believe 
thet the sentences under the circumstances 
‘were inadequate. I thereupon igsued notice 
to the applicants to show cause why their 
#sertenczs should not be enhanced toa term 
noi 
prisonment. ' . 

The zase has come up before me to-day 
and was argued by Mr. Ohuni Lal Vohra. 
I allowed him to argue the gaseas if it was 
& regular appeal, because, under the cir- 
cunstanzes it is competent to 
accused person, whef the notic of enhance- 


for the Peti- 


an - 


exceeding seven years: rigorous im- ` 


. 884 
ment is served upon him, 
whole record that heou 
acquitted and he cannot 
any ‘considerations 
was in revision only a 
I have been take 


to show from the 
ght to have been 
be restricted with 
that the application 
nd not an appeal. 
n through the record by 
Mr. Chuni Lal Vohra. The casa for the 
prosecution is very simple. Musammat 
Champa is a Sweeper woman, aged about 
thirty.” The accused Kalu hailed her as she 
was passing along the street and asked her 
“t) broom theshop where he and Kala were 
‘working at the time. The woman at first 
hesitated but Kala persuaded her by an 
- offer of Rs. 2 to enter the shop for the pur- 
pose of cleaning it. The woman agreed. 
As soon as she-went inside the shop, the 
door was slammed and, according to the 
prosecution, the two applicants and another 
person named Ghulam Mohammad raped. her 
‘by turris. It happened that Lala (P. W.No. 2) 
and Rahman’ (P. W. No. 3) were sitting not 
very far from the shop and when they saw- 
these three persons going into the shop and 
again coming out in a somewhat mysterious 
fashion their suspicions were aroussd and 
Lala walked up to the shop. As he heard 
the woman crying inside the shap, hə called 
her and asked “as to what the matier was, 
In reply she asked him to be taken cut and 
at the same time said that she had been 
raped by the accused. As it was found 
that the door of theshop was locked from 
outside, she wat told to “go upstairs and 
leave by the door of the house behind the 
shop. When she left the shop in this 
manner she was again asked as to what 
had happened and; in reply, she again said 
“that she had been raped bythe accused 
persons. It is in evidence that she was 
crying and. her clothes were disarranged 
. 8nd covered with mudand semen and her 
head was  begrimed with dust. The 
accused were at the sho 
turn which events had ta 
‘to leave. The evidence of Rahman SP. W. 
Ne. 3) is also to the same effect. He also 
heard the woman crying from ins 
shop. He states that the woman t 
that she had been raped by the 
-When the Shop was entered im 
after the occurrence marks of str 
noticed on the floor, 

To-begin with, there is no reasoato doubt 
the correctness of the story as told by the 
woman. But in the present case there is 
ample corroboration of the story which 
she has giyent I have been very mush 
impressed by her conduit immediately after 
the occurrence, as noticed by the persons 


ken, they decided, 


old him 
accused. 
mediately 
uggle weree 


' 
e. 
uni 
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who came upon the scene and rescued her. 
She was heard crying inside the shop and 
when she was released she was weeping by 
way of protest and  remonstrance and 
without any hesitation stated what had 
happenec. : 

The ev_dence of Nikku (D. W. No. 1) was 
read out -o me by the learned Counsel for 
the appEcants. After a perusal of this 
evidence Lam fully satisfied that Nikku is 
a false witness who wasrightly disbelieved 
by the Ocurts below. : i 

On a consideration of the whole evidence 
on therecord the guilt of the accused has, 
in my opinion, been fully established. , 

As to tke question of sentence, my own 
opinion `s that crimes of violence upon 
women who are not in a position to defend 
themselves must be put down with astrong 
hand and it, would bea very sad state of 
affairs, if criminals were to carry an impres- 
sion that to criminally assault & woman or 
to rape her was nota very Serious matter 
and that they could always satisfy their 
unholy passions if only they were prepared 
to undergo a comparatively short term of 
imprisonnent. Having regard to the 
maximum punishment prescribed for an 
offence under s. 376 of the Indian Penal 
Code the sentence of three years’ rigorous 
imprisonnent, in my opinion, is wholly 
inadequate. In my opinion the minimum 
sentence that might have been passed in 
the present case was five years’ rigorous 
imprisonnent. AN 

I, therefore, dismiss the application for 
revision end enhance the sentence of both 
the accused to aterm of five years’ rigorous 
imprisonment each. NIA 

R, L, Application dismissed. 


p but, seeing the ° 


e 
LAHORE HIGH COURT. 
Secon Divit APPEAL No. 2058 or 1924, 
March 6, 1929. , . 
Present:—Sir Shadi Lal, KT., Chief Justice, 
anc Mr. Justice Agha Haidar, 
Frem SURJAN SINGH-ATTAR SINGH 
TAROUGH ATTAR SINGH—PrLAINTIFF 
3 —APPELLANT 
versus : 
SAIDA KHAN AND ANOTHER—DBFENDANTS 
M DEM E 
i roper function of--Cevi rocedure 
Cds (der Y i" gin 0. VI, r. l0—Amehdment 
of pleadings—Afsence of formal order of amendment, 
effect of. 
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Rules of procedure exist.in order that substantial 
justice may “be done between the litigating parties 
and the Courts should not take a very highly 
technical view of them. 

Where a party amended his case during his ex- 
amination under O. X, Civil Procedure Oode, and 
the Court without formal amendment of the plead- 
ings framed an issue on the case as stated. and 
evidence was also adduced on the issue so framed : 

' Held, that the trial was not vitiated merely be- 
cause the pleadings were not formally amended. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 7th 
July, 1924, reversing that of the Junior 
Subordinate Judge, Rawalpindi, dated the 
10th -December, 1923. 

Messrs. Fagir Chand and. Chandar Gupta, 
for the Appellant. 

Mr. M. Sleem, for the Respendent. 


JUDGMENT.—The plaintiff brought a 
suit for the recovery of asum of Rs. 3,000 
. based upona bahi account. According to 


the allegations in the plaint the defendants - 


were both sued as principal debtors. On 
the first hearing of the case the parties 
wereexamined under O. X ofthe Code of 
Oivil Procedure. In his statement the 
plaintiff, Attar Singn,stated that Amir Khan, 
defendant No, 2, was the principaldebtor 
and Saida Khan, defendant No. l, was his 
surety. The defendants were also similarly 
. examined by the Court and their statement 
was that Saida Khau who had undoubted- 
ly signed the plaintiff's bahi along with 
Amir Khan, defendant No. 2, put his signa- 
ture merely as a witness. Having 
‘regard to these statements, which are 
treated as part of the pleadings in the 
case the trial Judge framed issue No.1 as 
follows:— - 

“Wnere the debt in dispute was borrowed 
-by Amir Khan defendant No. 2 from 
plaintif on the security of Saida Khan 
' defendant No. 1"? | 

Other issues werealso framed and after 
recording the evidence 


against defendants with ¢he direction that 
the plaintiff ehall first realize his decretal 
amount from defendant No, 2 the principal 
debtor fajling which he will realize it from 
the defendant No. 1, surety”. 2 

Saida Khan, defendant No. 1, appealed to 
the District Judge, Rawalpindi, and the 
attention ofthe learned Judge was directed 
to the inconsistency between the pleadings 
and thestatement of the plaintiff, The 
learned Judge has reversed the judgment 
of the trial Court on the ground that no 
formal application for the amendment of 
the pleadings was made followed by. a 


' SARDWL SINGH 4, EMPEROR, à 


the trial Oourt* whish he paid in this Court. 
granted “a decree for Rs. 3,000 with costs e 


885 . 
formal ‘order of the Court sanctioning tbe 


-àmendment. He further adds that the fact 


that the trial Court framed ‘issue No. 1 in 
purauancà of the statement made by the 
plaintiff annot be deemed to bea sanction 


 given.by the Court for the amendment of | 


the pleadings. 
.It appears thatthe learned Judge was 
not averse to the-amendment of the plead- 
ings in the light of the statement of the 
pla-ntiff under O. X of the Code of Civil 


' Prozedure and his objection- apparently was 


thai the amendment was not carried out in 
a regular aud formal manner.: This view, 
to zay the least of it is highly. technical 
anc cannot-be encouraged. The rules of ' 
prevedure after all exist in order that sub- 
stantial justice may be done between the 
litigating parties and the powers of amend- : 


: meat. urder the new Code of Civil Proce- 


dure are decidedly wider than they were 
under the previous Codes. Pleadings, it is 
trus, should not be amended at the instance 
of a pariy to &suitin sucha manner that 
ihe opposite party might be taken by 
surprise. This is not, however, the grievance 
of the respondent before us, In fact 
Mr Sleen the learned Counsel for the reapon:: 
dent Saidf. Khan admitted that in pur- 
suence of issue No. 1 framed by the trial 
Court tha parties did, as a matter of fact, 
lead evidence on the question of his client's 
alleged curetyship. This being so, we think 
thas the judgment of the, learned Judge of 
the lower Appellate Court cannot be sus- 
taired. ` . * i 
We, therefore, allow the appeal and 
setting aside the decree of the lower Ap- 
pelate Dourt remand the ease to that 
Covrt under O. XLI,r. 23 ofthe Code of 
Qiv:l Procedure for its disposal on the 
merits, Oosts in this Court shall abide the 
result, The appellant shall be entitled to a * 
refund cf the amount of the Court-fee 


E. L. 


Appeal allowed. 


— cÍ— 


t 
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LAHORE HIGH COURT.’ 
JRIMINAL Revision No. 1342 oF 1928, 
: Febuary 8, 1929. . 5 
Preseat:—Mr. Justice Zafar Ali an 
- Mr. Justice Jai Lal. E 
SARDUL SINGH-—AcousgEp—PETITIONER 
: versus 8: 
EMPEROR-— RESPONDENT, 
Mator wewioles—Punjab, Motor Vehigles Plying fot 
e. 


886 


Hire Rules, 1922, vv. 8, ?— Plying for hire, mean- 
ing of. : ; , 

Merely hiring: a vehicle to another does not 
amount to plying for hire. To ply for hire, means 
to exhibit a vehicle in such a way as to invite those 
who may desire to doso, to hire it or to travel in 
it on payment of the usual fares and alse to offer 
its use on payment to any member of tha public, 
thereby soliciting custom. [p. 887, col. 1.] 

Case v. Storey (1), Dewhurst v. Eddles (2), Cavill v. 
Amos (3) and Local Fund Overseer, Mayavaram v. 
Pakkirisami Thevan (4), referred to. 

Oase reported by the Sessions Judge, 
Lahore, with his No. 1065 dated the 2nd 
July,1928. . 

Sheikh Niaz Muhammad, for the Feti- 
tioner.. . : 

Mr. C. H. Carden Noad, Government 


Advocate, for the Respondent. 


ORDER. 

Jai Lal, J.—This case has been sent by 
the Sessions Judge of Lahore under s. 437 
of the Criminal Procedure Code, with the 
retommendetion that the conviction of the 


“petitioner Sardul Singh under the Purjab 


Koto Vehicles Plying for Hire Rules, 1922, 
e set aside and owing to the importance 
of the legal point involved the learned 


- Chief Justice hes referred it to a Division 


“ the car at the time. 


Bench. 

The facts are these :—“The petitioner is 
the owner of certain taxi cars which have 
been lieeneed to ply for hire within the 
limits of the Municipality of Lahore bui he 


has not obtained a Road’ Certificate for- 


letting the carg on hire outside those 
limits. On the 12th of March, 1928, ons of 
his táxi cars was found outside the 
Municipal limits on the Grand Trunk Road 
between Lahore and Amritsar and iis 
admitted that. there was a passenger in 
The petitioner steted 
at his trial that he hired the car to the 
occupant within the Municipal limits of 
Lahore but it was taken by himto Amritsar 
and that once he had hired the car within 
the Municipal limits of Lahore it was no 
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Rules, 1922. It reads as follows:—‘‘No 
person skall let or ply for hire or suffer to 
be let or plied for hire a motor vehicle in 
any public place unless a road certificate 
in form A specified in schedule A hereto, 
has been zranted in respect thereof by the 
controlling authority and except in con- 
formity with the conditions in such 
certificates”. Rule 4 provides that a road 
eertifleate granted under the rules may 
provide, iater alia, the local limits to which 
the certifizate extends. 

It is admitted that the petitioner has not 
offended against any other part of r. 3 but 
that he could only be convicted, if at all, 
for plying for hire outside the local limits 
to which Lis road certificate extends. The 
term “plring for hire” is not defined either 
in the Ruies or in the Indian Motor Vehicles 
Act. “Ta ply". when applied to hackney 
carriages or vehicles literally means “to 
wait at a stand or at a given place for 
customere, as for instance, if the owner of a 
vehicle keeps it at a stand or moves it 
about on the road with a view to its being 
engeged ky any member of the public he 
is said to ply it for hire at the stand or on 
the road. In such a case by keeping the 
vehicle atthe stand or moving it on the 
road he practically invites public to engage 
it. In other words, ‘plying for hire’ is 
syncnymcus with ‘holding out to be hired, 
or ‘soliciting custom’ in the manner describ- 
ed. 

The rules in which this expression is 
used appear to have been drafted on the 
model of :he English Bye-laws or Statutes 
and it .s, therefore, permissible to 
examine what meaning is assigned to it 
there. In Case v. Storey (1) the hackney 
carriage was standing in the yard of a 
Railway Station in pursuance of an agree- 
meni wita the Railway Administration 


With the cbject ofcarrying passengers who 


may alight from the Railway train which 


concern of his to see whether it was taken e was about to arrive and the owner or the 


outside such limits or not. Theré is no 
evidence to show that the car was ectually 
hired outside the Municipal limits and we 
may take it that the statement of the peti- 
tioner thateit was hired within such limits 
is correct. 


driver having reffised to carry the com- 
plainant who had not arrived by the train 
was’ prosecuted for refusing to be hired on 
demand when standing or plying for 
hire in a publie place as he was required to 
do under the law. It was held that the 


The question is whether on the facts’ accused was not guilty. Kelly, O. B. in 


mentioned above the petitioner zan be 
held guilty of plying the taxi forhireon 
the . Grand Trunk Road between Lahore 
and Amritsar, t.e, outside the Municipal 
limits, for which he holds no Road Cetti- 
ficate. 'lhe*'relevant rule is Rule No.3 of 
the Punjab Motor Vehigles Plyimg far Eire 


the course of his opinion remarked as 
follows :—'"These words 1. e., ‘standing or 
plying for hire’ must mean that the 
carriage is to be at the disposal of any one 
of the public who may think fit to hire it, 

(1) (1869) = Ex, $19; 38 L. J. M.O. 13; 90 Le T, 618; 
17 W. R. 802 ° 


" 
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and further that the hackney carriage could : 


not be said to be standing or plying for 
hire which must mean ready at any moment 
to be hired by any one of the public". In 
Dewhurst v. Eddles (2) the expression 
“Standing and plying for hire” was applied 
to a person whose vehicle stopped at 
certain points on a road for the purpose 
of taking up passengers at fixed faresto 
another place. Similarly in Cavill v. Amos 
(3) the facts were that aperson, the pro- 
prietor of a cab, who owned. licenced and 
unlicenced carriages, drove .certain pas- 
sengers in 8 licenced carriage to his 
stables and there transferred the horse from 
the licenced carriage to an  unlicenced 
wagonette and the whole party of the 
passengers got into the wagonette and the 
owner drove them out returning again to 
the stables in about two hours and a half; 
it was held that the proprietor did not ply 
the wagonette for hire. Ohannell, J., is 
reported to have stated his opinion a8 
follows:— “In ordinary cases, in. order 
that there should be a plying for hire, the 
carriage itself should be exhibited. Aman 
might possibly ply for hire with a carriage 
without exhibiting it, by going about 
touting for customers. In this case, how- 
ever, the appellant touted for customers for 
his licenced carriage. He did not solicit per- 


sonsto go in the.  wagonette in the 
first instance. Oonsequently there was 
no plying for hire — with . the 


. wagonette". The later English cases on 
the subject are dismissed by a Division 
Beneh ofthe Madras High Court in Local 
Fund Overseer, Mayavaram v. Pakkirisami 
Thevan (4).where it was held that the words 
‘ply for hire’ must have the same significa- 

‘tion in India as they have in England and 
that they bear the meaning as already 
stated by me, ; 

Itthus appearsthat merely hiringa vehicle 


toanother doesnotamount to plying for hire. ` 


‘To ply for hire'asused in the Rules and 
as it is generally understood, ordinarily 
means to exhibit a veRicle in such a way as 
to invite those who may desire to do so 
to hire it or .to travel in it on payfhent of 
the wsual fares and also to offerits use 
on payment to any member of the public 
thereby soliciting custom. None of these 
facts has been established in the present 
case and Iam of opinion that the petitioner 


(2) (1893) 9 T. L. R. 494. 

(3) (1900) 16 T. L, R. 156; 64 J, P. 309. 

(4) 106 Ind. Cas. 446; A. I. R. 1928 Mad. 166; 29 C-. 
L. J. 30; 27, L. W. 68; I. L. T. 40 Mad. 108; 9 A. I. Cr. 
R. 389; 51 M. 527; 55 M. L, J. 213. 
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could sot be convicted of having let or 
plied fer hire his taxicar in a public place 


outsids the local limits to which his license 


eztencs. I would, therefore, accept this 
petiticm and setting aside the conviction 
of the petitioner would acquit him. The 
fine, if paid, must be refunded to the peti- 
tioner. 

Zafar Ali, J.—I agree. 

R. L. f Petition allowed. 


LAHORE HIGH COURT. 
Second Civin APPRAL No. 2002 or 1924, 
April 2, 1929. 

Presezi:—8Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Agha Haidar. 

Erru Mehta BAHADUR CHAND- 
PRABH DIAL—PLAINTIFF3—À PP&LLANTS 
versus à : 
Firem GULAB RAI-NANAK OHAND- 
AND Firm BHAGWAN DAS-BASANT 
LAL-—DEFENPANTS—HRESPONDENTS. 
Negeriable Instruments Act (XXVI of 1881), ss. 30, 
98, 106, 115—Notice of dishonour of Bill of Exchange 
to drawer, necessity of—Drawee in case of need, 
necessity of presentation to— Reasonableness of notice, 
question oJ—Mined question of law and fact—Civil 
Procedure Code (Act V of 1908), s. 100. . : 
Notice of dishonour of a Bill of Exchange should 
be given as soon asit is dishonoured and it is the 
duty cfthe holder to prove that due notice was given 
or thashe was'excusedfrom doing so for any of the 
reasore ‘specified in s; 98, Negotiable Instruments 
Act. The omission: to give due notice- of dis- 


‘honour has the effect of discharging the persons 


who ar» entitled to such notice. The delay of twenty- - 
seven lays in giving notice is an unreasonable delay 
end sbsolves the drawer from liability under thé. 
bill. [». 888, col. 2.] * 

Whsze a drawee in case of need is mentioned*in a 
Bill cf Exchange it is not dishonoured until it has- 
Seen dishonoured ‘by’ such drawee though it may 
have teen dishonoured by the drawee. The non- 
presentment of the billto the draweein case of negl 
absolves the drawer from liability. [ibid] . 

The question what is a reasonable. time for pre- 
senting ‘of a bill for payment is a mixed question 
of law aud fact. [p. 888, col. 1.] 4 
. Second appeal from a decree of the 
District Judge, Lyallpur, dated the 28th 
March, 1924, reversing- thatof the Subor- 
dinas Judge, First Class, Lyallpur, dated 
the £Ist December, 1923. . Se 

Mr. Fagir Chand, for the, Appellants, 

_ Mr. Kishan Dayal, for the Respondents. 

JUOGMENT.—The faéts relevant to 
the questions of law arising in” this appeal 
may be shortly stated. The hundi upon 
-whicà the action is based. was drawn by 
the dafendants Gulab ric ra ORA, at 
Gojra in the Lyallpur District upon a firm 


- reasonableness of the time becomes a 
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at Karachi in favour of the plsintifis 
Bahadur Ohand-Prabh Dyal fora sum of 
Rs. 1,100. It was drawn on the 19th March, 
1922, and was made payable at sight. The 


5 Firm of Bahadur Ohand-Prabh Dyal put the 


undi into circulation by endorsing it and 
the last endorsee presented it for payment 
to the drawees on the 2nd April, 1922, but 
‘the latter declined to pay. the money due 


upon it,  . 


The first question which requires deter- 
mination is whether the delay in making 
the presentment for payment was such as 
would relieve the drawers from liability. 
It is doubtful whether presentment for pay- 
ment was at all necessary in order to 
charge the drawers with liability, but it is 
unnecessary to expressany final opinion on 


` the question because the period of thirtean 


days which expired between the date of the 
bill and the date of presentment, cannot 
in the circumstances of the case be held 
to be an unréasonable time, As laid down 
by s. 105 of the Negotiable Instruments Act 
XKVI of. 1881 in determining what is a 
reasonable time for presentment for pay- 
ment régard shall be had to the nature of 
“the instrument and the usual course of 
dealing with  respeot to similar instru- 
"mente; and in calculating such time 
publie holidays shall' be excluded. - The 
` learned District Judge has not considered 
the evidence of the witnesses produced “by 
both the parties that hundis of this ` de- 
.Scription are gentrally sent out for sale, 
and that it takes a month or even- six 
: weeks before the last endorsee presents. it 
tothe drawee. The question of reasanable 
"time isnot purely one of fact but isa 
-mired question of law and fact.. The 
rule observed by the English Courts is thus 
` stated by Chitty: . SP Boy WT 
.e “The. Jury ought to find the facts -such 
as the distance at which persons live from 
each ‘other, the course of past and all ‘other 
circumstances applicable to the. case. But 
when these facta have been ascertained the 
ues- 
tion of law which. is to be determined by 
the Judge’, l 


Having regard to the course of dealing 
with respect to the hundis of this character 
as deposed to by the witnesses and to the 
-long digtance ‘between the place where the 
hundi was drawn and the place of payment 
we ‚do not think that the period of eleven 


. days (thirteen days minus two public holi- - 


days) can be regarded to be an unreasonable 


time for making the presentment for pay-- 
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ment. The drawers cannot, on this ground: 
escape liability on the instrument. - 

It is, however, clear that though the hundi 
was dishoroured on the. 2nd April, -1922, - 
notice of dishonour was not given until 
the 29th April. During this interval the 
‘drawees failed in business. Now, it is 
provided hy s. 30 of the N egotiable Instru- 
ments Act that the drawerof a Bill of - 
Exchange is bound in case of dishonour by 
tite drawee or acceptor thereof to compen- 


sate the holder provided due notice of- - 


dishonour has been given to or received by 
the drawer as hereinafter provided. A 
perusal of 3. 106 of the Act leaves no doubt 


that the notice of dishonour should be given 


88500n as tie bill is dishonoured. It is the 
duty of the holder to prove that due notice 
was given and if not given he was excused 
from doing so for any of the reasons 
specified in s. 98. The omission to give 
due notice of dishonour has the effect of 
discharging the persons who are entitled to 
such notice, 

In the present case there was a delay of 
twenty-seven days in giving notice and we 
consider thet this was an unreasonable delay. 
The drawe-s are: eonsequently absolved 
from liabil:ty by reason of the holder's 


.failure to give notice of dishonour within a 


reasonable time. ` : 

The suit must also failon the grounds 
that no pressntment was made to the drawee 
in case of nsed. The kundi gives the name 
of Ram Dag-Kotu Mal as the firm which 


-is to be resorted to in case of need and itis 


common grcund that this firm was never 
asked to make the payment, It is pro- 
vided by s.115 of the Act that when a 
drawee in case of need is named in a Bill 


.of Exchange or in any endorsement there- 


on; the bill is not dishonoured until it has 
been dishoroured by such drawee. This 
section maxes the presentment to the 
deawee in case of need obligatory on the 
holder and the non-presentment of the bill 
fo him absolves the dgawer from liability. 

Fer the aforesaid reasons we concur in 
the goncltsion of the lower Appellate 
Court and dismiss the appeal with costs, 

R. L. ES Appeal dismissed. 
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LAHORE HIGH COURT. 
OURIMINAL Revision No. 375 or 1929. 
- April 26, 1929. 
Present:—Sir Shadi Lal, Kr., Chief 


. Justice. 
MUHAMMAD SADIQ—PzrTITIONER 
versus 
Tue DELHI ELEOTBRIO SUPPLY 
AND TRACTION COMPANY, DELHI 
— RESPONDENT. 

- Electricity Act (LX of 1910), s. 50— Person aggriev- 
ed, meaning. of—Seal on meter affixed by Electric 
Company, removal of—Company's power to initiate 
proceedings. | 
~ Where a seal affixed by an Electric Supply Com- 
pany to a meter placed upon the premises of a con- 
sumer of electrical energy has been removed, the 
Oompany isa ‘person aggrieved’ within the meaning 
of s. 50 of the Electricity Act and is competent to 
initiate proceedings for prosecuting the offender. 


: Case reported by the Sessions 
Delhi, with his No. 137 of 1929. 


REPORT.— Petitioner has been convict- 

ed of an offence against r. 29 framed under 
8. 37, Indian Electricity Act and sentenced 
to Rs. 20 fine. The case was tried asa: 
summons case, the notice (summons) issued 
to the petitioner mentioned s. 47. 
. Throughout the trial there appears 
to shave been no. intimation to the 
petitioner of,the section or rule under which 
the alleged offence was punishable. 


The prosecution was initiated by the 
Delhi Electric Supply and Traction Oom- 
pany, Limited, (Licensees) and the provi- 
sions of s. 50 were not observed. 


It appears to. me that there has been 
material irregularity in the trial such as 
cannot come within the . saving 
clauses of s. 537. I, therefore, report the 
case tothe High Court for orders with a 
recommendation that the conviction and 
sentence be set aside—Section 438, Crimi- - 
nal Procedure Code. 


Judge, 


Mr. Jagan Nath Bhandari, for the Peti- . 


tioner, . 


Mr. Jagan Nath Aggarwal, for the Res-e 
pondent. " ; : 


ORDER.—The accused was found by 
the trial Magistrate guilty of contravening 
r. 29 of the rules framed by the Governor- 
General-in-Oouncil under s. 37 of the 
Indian Electricity Act of 1910, which 
authorises a licensee to affix a seal to a 
‘meter placed upon the premises of a con- 
‘sumer of electrical energy; and was sentence- 
ed under r., 106 redd with s, 37 (4) to a fine of 
Rs, 20. The learned Sessions Judge has 
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submitied the proceedings: to this Court 
Procedure Code, 
with tke recommendation that the convie- 
tion should be quashed, as the Magistrate 


~ had conmitiad material irregularities which 
- vitiated the trial. 
As tte learned Sessions Judge rightly ` 


points out, “the prosecution was initiated 


- by the Delhi Electric Supply and ‘Traction 


@ompany, Limited, (Licensee)", but the 
learnec Judge says that the provisions of 
8. 50 were no observed. Now, that section 
provides, thet “no prosecution shall be in- 
stituted against any person for any offence 
against this Act orany rule, * * * 
except at thz instance of the Government or 
an Electrice Inspector, or of a person ag- 
grievec by the same”. The Delhi Electric 
-Supply ‘ana Traction. Company, Limited, 
who are the licensees, are undoubtedly “g 
person aggrisved” within’ the meaning of 
the section, end the learned Counsel for the 
accusec frankly admits that the require- 
-ments Cf the section have. been complied 
with. Je explains that the learned Ses- 
sions Judge probably. recorded’ this objec- 
‘tion without reading the whole óf the 
section. Be thatas it may, there cannot 
be the clighiasf doubt that the prosecution 
did notin ny way, contravenes. 50 of 
the Act 


The case was rightly tried as a summons 


case, brt it appears that s, 47. 0f the Act ` 


was mentionad in the summoné as the pro» 
vision of the-aw under which the accused 
was prosecuted. This was obviously a mistake 
for s. 37, and when the accused appeared in 
answer zo th» summons, the Magistrate 
madeitclearto him that he was being 
prosecused fzr breaking the seal upon the 
meter placec by the Company upon his 
premises. He was, therefore, aware of the 
case he had to meet, and there has been’ no 
sueh meterig- irregularity as would justify 
the quaching of the conviction. -~ 


Indeed, the learned Counsel for the ac- - 


cused does not rely upon any illegality or 
materia_irregularity in the trial of the 
case, bu; contends that the prosecution evi- 
dence does not bring the guilt hometo his 


_ Client, The evidence for the prosecution; 


howéver, shows that on the 18th August 
1928, when tha officials of the Company; 
visited the pramisesin question, the seals, 
which the Clompany had affixed to the‘ 
meter, had bsen removed; and the accused 
must be helt responsible for+ removing 
those seals, : 

The ccnvittion is, therpfore, fully justi- 

. 


* 
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fied; and the recommendation made by the 


Sessions Judge cannot be accepted. | 
R.L. Petition dismissed. - 


— 


s LAHORE HIGH COURT. 
 Qpoonp CIVIL APPEAL No. 2928 oF 1927. ° 
April 22, 1929, j 
Present : —Mr. Justice Jai Lel. . 
IBRAHIM AND ANOTHER—PLAINTIFFS 
— APPELLANTS 
| - | versus mu 
ALI MUHAMMAD AND ANOTHER— 
DgrBNDANTS— RESPONDENTS, 


Adverse qossession—Co-owners—Sale. of land by 
some of joint owners—Delivery of  pessession— 


Vendee's possession adverse against owner not joining 


in sale. 5 xis 
n here joint owner of land sells it :n its en- 


i md delivers possession of it to tke vendee, 
VN emen ‘of the vendee is adverse to the 
other joint owners. The proposition of law that 
the possession ofa co-sharer should be deemed to 
be on behalf.of all. the co-sharers has no applica- 
tien to such a case as the possession of the vendee 
cannot, in its inception, be said to be or behalf of 


h joint owner. 
“Babon appeal from a°*decree of the 


dditional District Judge, Hoshiarpur, 
l del the 12th August, 1927, modifying that 
of the Subordinate Judge, Fourta Class, 
Hoshiarpur, dated the 25th March, 1927. 
“Mr, Niaz Muhammad, tor the Appellants. 
Mr. Fakir Chand, for the Respondents. 
'JUDGMENT.-—In 1897 the land in 
dispute belonged jointly to Ghaunsa, Umar 
Bin and their nephew Ghulam Munammad 
who then wasa minor. In that year the 
whole land, i.e., the shares of Ghaunsa and 
Umar Din and Ghulam Muhammad, minor, 
were sold by Ghaunsa and Umar Din to 
the appellants, and possession of the entire 
land given to the vendees. On che 28th 


April, 1926, the appellants instituted a 


. guit for possession of three karals and 


hree marlas of land which they alleged 
jaw, part of the land purchased by them 
in 1897 and from which they were forcibly 
ejected by Ghulam Muhammad anc his ten- 
ant Abi Muhammad shortly befere the suit. 

- * The only question before me is whether 
the title of the appellants had become 
“perfect by adverse possession with regard 
to the share of Ghulam uhammad in 
‘the land in suit, it being conceded that 
' the sale of his share in the land was void. 
It is also eonceded that, if it be aeld that 


the appellants’ possession was adverse to - 


Ghulam Muhammad, then ¢he suit is 
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barred by time, It is, however, contended, 
and this contention seems to have found 
favour with the learned District Judge as 
well, that the sale in favour of the appel- 
lants, so far as Ghulam Muhammad's 
share in the land is concerned, being void 
the possession of the appellants with regard 
to such share must be deemed to_be the 
possession of a co-sharer. Iam unable to 
assen; to this proposition. It is no doubt 
.true that, in the Revenue Records, Ghulam. 
Muhammad is-still entered asa co-sharer. > 
This is due to the fact that apparently the ` 

Revenue Authorities did not effect a muta- 
.tion. 5f names with regard to his share on 
the basis of the sale in the appellants’ 
favour on the ground that-it was not 
-effectad by a competent person, but, in 
the column of cultivation, the names of 
the eppellants “have been entered from 
the date of the sale. It is, therefore, clear 
that ihe appellants have been in posses- 
sion Df the entire land, including the share 
of Gaulam Muhammadin their owniright 
since 1597 and not as co-sharers of Ghulam 
Mubammad and, therefore, their possession 
was adverse to him. The title of the ap- 
pellants had clearly become perfect by 
adverse possession so far as Ghulam Muham- 
mac's share in the land in suit is concern- 
ed. -The rule that the possession of aco- . 
sharer should be deemed to be on behalf 
of all the co-sharers unless he can prove 
adverse possession by clear evidence has 
no application to the facts of this case, 
because in its inception the appellants’ 
possession was not on behalfof Ghulam - 
Muhemmad and, therefore, not as a co- 

sharer. 

I accept this appeal and, setting aside: 
the decree of the District Judge, declare 
ths plaintiffs’ suit with costs throughout. . 

R. L. Appeal allowed. 


LAHORE HIGH COURT. - 
Orvir, BavrsroN PETITION No.,340 or 1928, 
April 22, 1929. . 
Present: —Mr. Justice Jai Lal. 
HIRA RAM—PLAINTIFF—PETITIONER 


versus 
. JEMAL AND oTHERS—DEFENDANTS | 
—RESPONDENTS, 


Pleadings—Amendment of plaint —Court's: power to 
direct amendment—Plaintiff refusing to amend— 
Procelure—Alternative relief, plaintiff's right’ to 


claim ~- xou 8 A - ` €* . 
Law dees. not authorise a Cours. to amend a plaint: 
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or even to direct its amendment. All it can do is 
“to allow an. amendment and if the. plaintiff chooses 


nof to amend it then it has to decide whether the. 


suit as framed can proceed or not. | 

A plaintiff is always entitled to claim ‘an alterna- 
tive relief unless in doing so he offends against 
some express provisions of the law. a 


Petition for revision of an order of the- 


Subordinate Judge, Fourth Olass, Pakpat- 
tan, dated the 14th February, 1928, and 20th 
March, 1928. 


Mr. Anant Ram Khosla, for the Petition- 
er, 


JUDGMENT.—The petitioner insti- 
tuted a suit in the Court of the Subordinate 
Judge on the following allegations; that 
in execution of a money decree obtained by 
him he had certain land of his judgment- 
debtor, the defendant in the present case, 
attached and sold and purchased the same 
with the permission of the Court, and that 


he was given the usual certificate of sale. 


. and further that possession was given to 
him by the Executing Oourtbut the defend- 
ant denied. that he had any interest in 
the land or was in possession thereof. He, 
therefore, claimed a decree for a declara- 
tion that he wasin possession as owner of 
the land in suit, and, in the alternative if 
the Court found that he was not in posses- 
sion, adecree for possession of the land. 
The defendant in his written statement 

raised no objection as to the form of the 
-~ suit, but denied that the plaintiff was in 
possession as owner of the land in suit. 
The trial Court, it seems of its own motion, 
raised. an objection to the frame of the 
suit and held by an order dated the 14th 
of February, 1928, that the alternative 
relief claimed by the plaintiff was not 
permissible inlaw and was otherwise cal- 
culated to embarrassthe trial of the suit, 


and by his order of the 20th of March, 1928, - 


directed that “the plaint of the plaintiff will 
be treated as one for declaration and in- 
junction only. His prayer as regards pos. 
session be treated as gifen up and that 
part to be penned through." 

Now, in the first instance the law doch 
not authorise a Court to amend a plaint 
or even to direct the amendment of the 
plaint. The Court | 
amendment of the plaint and, if the plain- 
tiff chooses not to amend it, then the Oourt 


has to decide whether the suit as framad - 


can proceed or not. Secondly, I am unable 
to follow thereasoning of the Subordinate 
Judge when he says that the alternative 
relief claimed “by the plaintiff cannot 
- legally be claimed by him, ande that the 
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trial of the suit is likely to be embarrassed 


by the frame of the suit. j 

. The plaintiff is always entitled to claim 
an alternative relief, unless, in doing so 
he offends against some express provisions 
of the law. It is not shown that the al- 
ternative relief claimed in this case offends 
against any such provision. On the other 
hand, in mr opinion, the reliefs claimed in 
-the alternative and the frame of the suit are 
both legal and proper. 

I accept this petition and set aside the 
ordersof tha Subordinate Judge dated the 
14th of Fetruary and 20th of March, 1928, 
and send the case back to him with direc. 
tion to prozeed with the trial of the suit 
in accordance with law. As the defendant 
does not appear to have raised any objec- 
tion as to the frame of the suit, I make 
no order about the costsiof these proceed- 
ings. 


R. L. Petition aecepted, 


LAHORE HIGH COURT. 
Bzcoxp Oivit Appaat No. 1077 oF 1924, 
January 14, 1929, 


Present:—Sir Shadi Lal, KT., Qhief Justice, 


aad Mr. Justice Skemp. 
MANCAL SINGH—Derenpant— * 
APPELLANT 5 
versus 
DEVA SINGH AND ANOTHER—PLAINTIFÉS 
AND Musammat MANGLI—Dzranpant 
— RESPONDENTS. 


Cusiom—Alienation—Necessity— Just debts’, meaning 
of—Onus of necessity. T 


Payment of just debts ineurréd bya male pro-. 


prietor is a necessity and just debts do not invari- 
ably mean deb;s incurred for necessity. Buta debt 


infurred as an act of wanton 
travagance. E 4 
The initial cnus is on the alienee to show that the 


debts were dre and when. he has discharged that 
onus, the onus is then shifted to the reversióners to ' 


prove that thsse debts were tainted with immorality 
or were.contra:ted as acts of reckless exflavaganes, 


Devi Ditta v. Saudagar Singh (1) and Jhandu v. 


Niomat Khan 12), followed. 


Second ,appeal from a decree: ‘of 
the Additional District Judge, Lahore, 
dated the 3-d March, 1924, modifying that 
ofthe Subordinate Judge, First Olass, 
Lahore, dated the 2nd July, 1933, N 

Mr. Maya Das Sethi, for Dr. Nand Lal, for 
the Appeliants. r . 


' is not just debt if it is tainted with immorality or ` 
waste and reckless ex- 


` * extent of Rs, 1,876. 


` 892 


. Messrs. Mehr Chand . and 
Monga, for the Respondents. 


ZEE JUDGMENT... . 
Skemp, J.—In this case the plaintiffs, 
reversioners, of one Ala Singh Jat, sued 
‘forthe customary declaration in respect 
to a mortgage of Ala Singh's land effected 
by his widow Musammat Mangli on the 
22nd July, 1923, for Rs. 2,500. The mort- 
gage was not to be redeemed for a period 
of 18 years, The trial Judge framed a 
single issue. Is the alienation for neces- 
-sity and consideration? He divided the 
consideration into three main items: 
- 1. Rs. 1,604, being Rs. 804 principal and 
Rs. 800 interest on account of previous 
debts due by Ala- Singh to Mangal Singh 
defendant-mortgagee. 
2. Rs. 846 kept in deposit with the mort- 
gages for payment to Ala Singh’s eredi- 


Amar Nath 


ors. 
: 3. Rs. 58 paid to Musammat Mangli in cash 
for registration and other expenses. | 
f$  Thetrial Judge allowed the principal 
amount of the first item, namely, Rs, 804 
but reduced the interest which had been 
charged at 2 per cent. per mensem tol 
per cent. per mensem and gllowed only 
Re. 400 
'The second item really consisted of two: 
(a) Rs. 327 principal and interest on a bond 
executed by Ala’ Singhin favour of Ohet 
Singh on the 2nd August, 1918, and (b) 
Rs. 429 principal and interest due to one 
Sain, Das on account of two bonds executed 
by Ala Singh for Rs. 200 and Rs. 97 respec- 
tively. In each of these cases the trial 
Judge allowed the principal amount plus 


' * interest at 1 per cent. which had  aciually 


been charged. He, therefore, allowed 
Rs. 259 on account of the debt due te Ohet 
Singh and Rs, 363 on account of the debt 
due to Sain Das. 


-~ The third small item of Rs. 50 he natural 


ly allowed. Healso held that the clause 
prohibiting redemption for 18 years wa’ 
unreasonable, and as a result of these 
findings: granted the plaintiffs a decree 
thatthe deed in question should affect 
their reversionary interests ‘only to the 


"Both parties appealed to the District 
Judge who held that out of Rs. 804 
principal -due to Mangal Singh mort- 
gagee only one item of Rs. 57 principal 
. had been proved tobe for necessity 
and on this he allowed interest at 2 per 
cent. The femaining items amounting 


. to Re. 747 he disallowed in „totg finding ~ 
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that no. necessity. had- been proved. for 
them.: - : s 

He also held thatthe amounts taken by 
Ala Singh froniOhet Singh or Sain Das were 
not establishéd to be for necessity or con- 
sideration and disallowed them, Theitem | 
of Rs. 50 followed the larger sums and he 
granted the plaintiffsthe decree they sought 
subject only to payment of Rs, 139. 

The defendant mortgagee has come here 
in secord appeal. The point for deter- 
mination is to what. extent are. the 
reversionary interests of the plaintiffs 
bound. 

After some argument it was admitted 
that the Rs. 747, balance of the first item, . 
being a debtto the mortgagee himselfthe 
finding of the learned District Judge that 
these it#ms were not proved to be for 
necessity was a finding of fact which 
could not be impugned in second appeal. 
What remains for consideration, therefore, 
are the previous debtsdue to Ohet Singh 
and Sain Das. Admittedly the small item of 
Ra. 59 goes with the deed. 

In respeet to the debt of Ohet Singh the 
learned District Judge wrote "I hold that 
this iten cannot be allowed, it not being 
establisned that the amount was originally 
taken br Ala Singh for necessity or con- 
sideration and secondly,in that it is not 
established that Ghasita Singh had any 
authority to receive this amount from 
Musammat Mangli, and to thereby free 
the estate of Ala Singh from any liabil- 
ity undar this claim of Chet Singh”. The 
evidence is that Ohet Singh being in 
custody the amount due was paid to his 
near relation Ghasita Singh who gave 
the mor:gagee a receipt and Ala Singh's 
bond in favour of Chet Singh. I would 
hold that the finding about Ghasita Singh 
is not based on evidence, his own state- 
ment coupled with thefact that he hand- . 
ed over the bond, proving that he had 
authority. 


Then remains® the point, apparently 
overlooked by the District Judge, that 
thése two debts were due not to the 
mortgagee himself, but to third parties 


. and have been paid off by the mortgagee. 


The lav in reference to such debts is 
laid down in the leading case Devi 
Ditta v. Saudagar Singh (1) which has been 
explained very authoritatively in Jhandu 
v. Niamat Khan (2). As explained in 
Devi Di-ta v. Saudagar Singh (1) payment 


M 65 P. R. 1900; P. L. R. 1900, p.322. e 
2) 54 Ind. Das, 842; 1 Lah, 472; P 
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. of just debts incurred by a male proprietor 
is a necessity and just debts do not 
invariably mean debts incurred for neces- 
sity. It would further appear from that 
authority thata debt is nota just debt if 
it is tainted with immorality or incurred 
as anactof wanton waste and reckless 


extravagance, In the course of his judg- . 


ment in Jhandu v. Niamat Khan (2) Mr. 
Justice LeRossignol interpreting the Full 
Bench case said: “I apprehend that the 
principle laid down is that the initial 
onus lies on the outsider alienee to show 
“that the debts were due, and when he has 
discharged that onus, the turn of the 
opposite party then comes to show that 
the alienee made no proper enquiry or 
that ifhe made one, he must have learnt 
of the real nature of the debts”. Hereit 
is established that the debts were debts 
actually due by Ala Singh to Ohet Singh 
and Sain Das respectively and that they 
have been paid off by the mortgagee, 
The onusis then shifted to the rever- 
sioners to prove that these were debts 
tainted with immorality or contracted as 
acts of reckless extravagance, There is 
no findingofthe District Judge to this 
effect. He does, no doubt, say that Ala 
Singh used to drink to a certain extent 
that Sain Das .was a licensed liquor 
vendor andthat one of the items dueto 
Sain Das was on account ofa tumtum; but 
these facts are not in themselves enough 
to connect the debts with immorality or 
reckless extravagance. The appeal of the 
mortgagee must be accepted and the decree. 
of the lower Appellate Court modified. Items. 


amounting to Rs, 1,753 (Rs. 2,500—Rs. 747) - 


havebeen upheld but a question now 
arises as to the clause prohibiting redemp- 
tion for 18 years. The trial Judge did not 
maintain this clause; and the finding was 
not attacked inthe mortgagee’s appeal to 
the District Judge. I would, therefore, 
modify the decree of the Tower Appellate 
Court and grant the plaintiffs-reversionegs 
a decree that they are entitled to obtain 
possession 6f the land mortgaged any time 
after the death or re-marriage of Musammat 
Mangli on payment of Rs. 1,753. f 

"The parties areto bear their own costs 


throughout. . . ; 
Shadi Lal, C. J.—I concur; s 
R. L, Decree modified. 


DATA RAM V, RAGHU NATH, 
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LAHORE HIGH COURT. 
SECOND CIVIL Apparat No. 1321 or 1924, 
February 13, 1929. 
Present:—Mr. Justice Tek Chand and 
Mr. Justice Bhide. 

DATA RAM-—DEFENDANT— APPELLANT 

NE versus 
RAGHU NATH—PLAINTIFE AND 
. DEFENDANT —RESPONDENT. 

Limitation Act (IX 0f:1908), Sch, I, Art. 44—Sale 
by guardian of minor—Suit for possession by. minor 
—Limitation. 

A suit for possession of immoveable property by 
a minor on the allegation that the sale of 
the same during his minority by his mother was 
not for his benefit and, therefore, was not binding 
is governed by Art. 44 and not by Art. 144 of Sch. I 
of the Limita;ion Act. : / 

Said Shah v. Abdulla Shah (1), Fara Chand v. 
Murlidhar (2, Labha Mal v. Malak Ram (3) and 
Khushia v. Fciz Muhammad Khan (4), followed. 

Second appeal from a decree of the Dis- 
triet Judge, Karnal, dated the let April, 
1924, affirming that of the Sub-Judge, 
Fourth Olaas, Jhajjar, dated the 15th Janu- 
ary,1923.. - . 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant, 

Dr. Nana Lal, for the Respondent. 


JUDGMENT.—On the 24th of Octo- 
ber, 1916, Musammat Hardei, acting as the 
guardian of her minor son,. Raghunath, 
plaintiff-reepondent, sold the house in dis- 
pute to Data Ram, defendant-appellant,- 
for Rs. 500 by means of.a registered deed. 
On 27th January, 1922, Raghunath institut- 
ed this suit for possession of the house’ al- 
leging that the sale of his mother was not 
for his benefit and, therefore, not binding 
upon him, It was admitted that the plaint- 
iff had attained majority ‘more than three 
years before the institution of the ‘suit, 
The defendants resisted the suit inter alia 
on the ground that it was barred by time 

nder Art, 44 of the Indian Limitation Act. 

he learnec District Judge- has held the. 
seit to bewithin limitation holding: that 
Art. 44 dots not apply but: that the quondam- 
minor coulc sue within twelve years: from’ 
attaining majority. He has also-held that 
the sale was not for the-benefit.of the minor 
and has accordingly passed a: decree in. * 
favour of ths plaintiff for possession of the- 
hofse, On second appeal the sole question 
for. determination is whether the, suit, 
which was iastituted admittedly more than 
three years after the plaintiff had attained’ 
majority, ie within time. The question 
whether Art. 44 or Art. 144 governs such: 
cases is concluded by authority, so far as the 
Punjab OftiefCourt andthe Lahore High 
Oourt are concerned. In Said Shah,v. 

e 


| 
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Abdul Shah (1), Tara Chand v. Murlidhar (2), 
Labha Mal v. Malak Ram (3) and Khushia 
v. Faiz Muhammad Khan (4) it has been 
held that Art. 44 governs a case of this kind, 
Dr. Nand Lal for the respondent has chal- 
lenged the soundness of these rulings, but 
after giving due weight to his contentions 
we do nct see any reason to dissent from 
the view which has been consistently held. 
by this Court fora number.of years and 
which, we venture to think, lays down the 
law correctly. The suit was, therefore, 
clearly barred by timeand ought to have 
been dismissed. 

We accept the appeal, set aside the 
judgment and decree of the learned Dis- 


‘trict Judge and dismiss the suit with costs 


throughout. : : 
RL Appeal allowed. 
(1) 19 P. R. 1902; 183 P. L. R. 1901. 
T9 Sling Oas. 384; 3'U. P. L. R. (Lah.) 58; 3 Lah. 
(3) 89 Ind. Cas. 602; 6 Lah. 447; 2 Lah. Oas. 69; 7 
Lah. L. J. 556; A. I. R. 1925 Lah. 619. 
(4) 103 Ind. Cas. 365; 9 Lah. 33; A.I E. 1928 Lah. 
115; 29 P. L, R. 305; I. L. T. 40 Lah. 89.' : ` 





LAHORE HIGH COURT, 
SgocoN» Oivit APPEAL No. 2066 or 1924. 
Dt March 8, 1929, 
Present ; —Justice Sir Alan Broadway, Kr. 
and Mr. Justice Harrison. : 
MOHINDAR SINGH AND ANOTHER 
- —PLAINTIFFS— ÀPPELLAN?S 

E P versus 

HIRA SINGH AND oTRERS—DEFENDANT8— 
] RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 68-9. 
Mortgage—-Addition to property by morigages—Com~ 
pensation for improvement, right to. . . 

* Where a mortgagee wantonly, unnecêssarily and 
without any view to protect, restore or renew the 
original. property adds to it, he is not entitled to be 
paid the costs of the addition. But if in restor- 
ing or repairing the original property he has im- 
proved thathe ia entitled to such costs. 


Second appeal from a decree of the 
Additional District Judge, Amritsar at 
Gurdaspur, dated the 16th April, 1924, 
varying that of the Subordinaie Judge, 
First Class, Amritsar, dated the 18th 


. February, 1922. 


Dr. G. C. Narang, for the Appellants. 
- Lala Bedri Das,«R. B.,-for*the Re- 
spendents. =~ -> 2v z 
. 


MOHINDAR SINGH V. HIRA SINGH. 


- amount allowed for 
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JUDGMENT.—The plaintifís in this 
ease arə the purchasers of the equity of 
redemp;ion of the property in suit. Their 
claim is to redeem this property -on pay- 
ment o? whatever may be found due in 
accordance with the terms of the mortgage 
after addition of. interest and deduction 
of the smount realised as rent. The terms 
are simple. Interest is to be charged at 
annas twelve per cent, and rentis to be’ 
allowed at Rs. 7 per mensem. The decree 
passed by the trial Court was for redemption 
on payment of Rs. 8,155, the calculation 
being s follows:— 


Rs. 
Principal mortgage sum 1,500 
Interest . ..' 9,855 
. Costs of improvements 3,000 
Total .» 14,355 
-Dedust total rent at. 
Rs. 7 per mensem 6,200. 


On appeal the only alteration made 
was to reduce the amount allowed for 
improvements to Rs. 2,000. No interest was 
allowed on the expenditure on improve- 
mants. Both sides have appealed. — 

The plaintiffs urge that they are 
entitlec to redeem without any payment 
at all s the rent realised was consider- 
ably more than Rs. 7 & month and so 
much more thatnot only did it balance 
the interest but also extinguished the 
principal sum. This has not been very 
serious_y pressed, and the question for .. 
decision resolves itself into this: whether the 
improvements was - 
rightly allowed? i 

The facts are not disputed. The greater 
part of the building on the property was 
pulled down by the mortgagees although 
it wagnot in a dilapidated state, and, in 
place of this portion of the property, 
three chops with balakhanas were built, 
thus making a continuous building with 
the old portiof which was left stand- 
ipg.. Counsel for the appellants takes 
his slend upon s. 63 of the Transfer of 
Propersy Act. He points out that the 
additicn is incapable of separate posses- 
sion o> enjoyment without detriment to 
the pr=ncipal property and that, therefore, 
he is. entitled not only to the accession 
bitt thet, as'- such building, addition or 
improvement, was wholly unnecessary, he 
is notbound to pay anything forit. The 
finding of the District „Judge on this 
point i3 that the improvement in eguestion 
was cuife uncalled for and quite un- 
necessary for the protectien,of the property, 
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but,as the property has been improved 
thereby, thesum of Rs. -2,000 has been 
allowed. 


Counsel for the defendants-respondents . 


relies, more especially, upon certain 
authorities in the English Law, but it is 
unnecessary to discuss these as the 
Transfer of Property Actlays down the 
perfectly clear principle which governs 
the situation in India. 

. Wefind that, as the mortgagees wan- 
tonly, unnecessarily and without any view to 
protect, restore or renew the original pro- 
perty deliberately added to it, they are 
not entitled to bepaid the costs of the 
addition. If, in restoring or repairing 
ihe original property, they have improved 
it thatis totally a different matter. We 
hold, therefore, on this point that the 
mortgagees are not entitled . to any com- 
pensation and the amount payable by the 
mortgagors on redemption is:— 





: Rs. 
Principal sum 1,500 
Interest 9,855 
Total wee 11,355 
Deduct total rent at Rs. 
7 per mensom .. 6,200 
Balance ` .. 5,155. 


The mortgagees have also appealed 
claiming a larger sum as the value of 
improvements and interest on the same, 
‘It follows from the decision given on the 
appeal of the plaintiffs that this appeal 
must fail with costs. 

The appeal of the plaintiffs is accepted 
io theextent of passing a modified decree 
to the effect that they can redeemon pay- 
ment of Rs. 5,155 on or before the 15th 
of. July, 1929. Taking everything into 
account we order that, i this appeal, 
the parties shall bear their own costa. 

E. L Decree modified, * 


BINDRA BAN ?. PUNJAB NATIONAL BANK, 
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LAHORE HIGH COURT. 
First O1WIL APPBAL No, 1046 òr 1925. 

- December 6, 1928. - 
Present:—Sir Shadi Lal, Kr., Chief 
Justi, and Mr. Justice Bhide. 
BINDRA 3AN--PLAINTIFF—A PPELLANT 


versus ; 
Tas PUNJAB NATIONAL BANK Lr»., 
Branor aT AMBALA—DEFENDANT 

—- RESPONDENT. | 
Court Fees Act (VII of 1870), s. 7 (iv) (c)— Suit for 
mere declaratien and suit for declaration with con- 
sequential relic?, determination of—Suit to set aside 
decree, nature of. 


- . In order to ietermine whether a suit is purely 


for a declaratory decree and does not involve any 
consequential zslief the Court has to look at the sub- 
stance and not merely the language of the plaint. 

A suit whicl is in effect, a suil to set aside a 
decree obtaine< against the plaintiff by the defend- 
ant is nota suis fora mere declaration. 
` Hakim Rai v. Ishar Das-Gorakh Rai (1) .and 
Tuanku Chetty v. Rangaswamy Pillai (2), fol- 
owed. ° 


First appeal from a decree of the 
District Judge, Ambala, dated the 2lst 
January, 1925, f 


i Mr. Jagan Nath Bhandari, for the Appel- 
ant 


the Respondent. 


JUDGMENT., 


Shadi Lal, C.J.—On the 29th Octo- 
ber, 1923, tte Punjab National Bank, 
Limited, obtained a decree, for Rs. 42,005-6 
against Binrraban; and that decree is 
beiíg executed by the decree-holder. in 
order to réncer that decree ineffectual, the 
judgment-dedtor, Bindraban, has brought 
the present action, for a declaration to 
the efiect “that the debt due to the de- 
fendant from the plaintiff has been ad- 
justed by tke plaintiff's property which 
was in deposit with the defendant Bank, 
and that the decree of the 29th. October, 
1923, has been satisfied by the value of the 
property in depositand is, therefore, in- 
effective against the plaintiff.” 

The learned District Judge holds that the 
suit cannot bs regarded as a mere fleclarg- 
tory, suit anc that it must be treated as 
one involving a prayer for consequential 
relief, and,« after hearing arguments oh 
both sides, I have no hesitation in en- 
dorsing that conclusion. It appears that 
the debtor had delivered to the creditor 
a certain number of sleepers *by,way of 
security for the debt; and that, after the 
expiry of the period agreed to between the 
parties, the creditor had sold the sleepers 

. 


. e Y 
“Messrs. Hc-gopal and Bhagwan Das, for - 
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credit for the 
It was for 


tory decree 
consequential relief, the Court has to: look at 


tion restraining the ] t 
executing the decree, or as one involving 
a prayer for setting aside thai decree, the 
plaint must bear an ad valorem Court-fee. 
The point is concluded byea judgment of 


‘this: Court in’ Hakim Rai v -Ishar Das- 


Gorakh Rai (1) and ‘of the Madras High 
Oourt in Arunachalam Chetty v. Ranga- 
swamy Pillai(2). . i 

I accordihgly affirm the decree of the 
District Judge and dismiss the appeal with 
costse : 


* Bhide, J.—1 agree. 


B. L. Appeal dismissed, - 
(1) 102 Ind. Oas, 46; 8 Lah. 531; A. I. R. 1927 Lah. 
499; 9 Lah. Ta, J. 400; 29 P. L. R. 602._ 
(3) 28 Ind. Cas. 19; 38 M. 922; 28 M. L, J. 118; (1915) 
M, W. N. 118; 17 M, L. T. 154. Oone 


FATEH MUNAMMAD v. MUHAMMAD BAKSE 


116 I. 0. 192 - 


LAHORE HIGH COURT. | 
Ciy Revision Perrrion “No. 157 or 1929.. 
“May 2,1929, ——— 

Present :—Mr. Justice Dalip Singh. 
FATEH MUHAMMAD—Dsrenpant— 
PETITIONER i 

m versus 
MUHAMMAD BAKSH-PLAINTIFF— 
: RESPONDENT. 

Practice—Witnesses, summoning of- Application 
for summons, delay in—Refusal to summon, pro~ 
priety of. . 

A person is always entitled to take out summoris 
trom the Court and endeavour to have his witnesses 
served. If heislate in the application non-service 
of the witnesses will not be good ground for adjourn- 
ing tha case, but delay in applying is not a ground for 


refusing the summons, 


Petition for revision of a decree of the . 
Subordinate Judge, Third Olass, Mont-. 
gomery, dated the 10th December, 1928. 

Mr. Lok Nath,for the Petitioner. 

Mr. Muhammad Amin Khan, for the 
Respondent. & 


JUDGMENT.—The only point arising 
in th:s revision is that; on the 26th Novem- 
ber, :928, the petitioner applied for sum- 
monees for certain witnesses, the date of 
hearing being 29th November, 1928, The 
Court instead of giving him the summon- 
ges and pointing out that as his application 
was belated the case would not be adjourn- 
ed on the 29th for lack or absence of any 
witnasses, refused the summonses and 
proceeded, on the 99th, to dispose of the 
cage against the petitioner. 

Ocunsel for.the respondent does not 
sericusly support the action of the Oourt 
which was notcorrect. A person is always 


' entitled to take out summons from the 


Court and endeavour to have his witnesses . 
served. - If he is late in the application 
non-service of the witnesses will not be a 
ground for adjourning the case, but it is 
noi a ground for refusing the summons. 

I, sherefore, accept the revision, and-send 
back the case«or re-decision after allowing 
the petitioner to summon the witnesses for 


®which he applied on the 26th November, 


1928.. Costs will abide the event. 
Ee Petition accepted. 


s 
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LAHORE HIGH COURT. 
‘Szconp Crvin Appeat No, 291 or 1924. 
December 17, 1928. 
Present:—Sir Shadi Lal, Kr., Chief 
. Justice, and Mr. Justice Bhide. 
RURA —DEFENDANT—ÀPPELLANT 
versus j 
Musammat MUHAMMAD BIBI—PrAINTIFF 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Custom—Gift—Female descendants of donee, rights 
of—Reverison to dorior's line. : 
According to the general custom of the Punjab 
there is no reversion of the gifted property to the 
donor's line so long as the descendants of the donee 


RURA v, MUHAMMAD 2181, 
. whether in the maléorinthe female line arein exis- 


897: 


tence. 

Fakir v. Ramzan (2), followed. 

Jannat v. Abdulla (1), distinguished. 

Second, appeal from a decree of the 
District Judge, Gurdaspore, dated the 13th 
November, 1923, affirming that of the 
Subordinste Judge, Second Olass, Gurdas- 
pore, dazed the 4th April, 1923. 

Messrs. Mohsin Shahand Devi Dial, for 
the. Appe:lant. 

Mr. Niranjan Das, for the Respondents. 

JUDGMENT.—The pedigree-table of 
the parties concerned is as follows :— 


HASHAM KHAN . 


nno tac a en ANG roe: 





] ) 
Sikandar Fae : Qutba 
Gujar Fateh Khan Sultana 
( | Hussain Khan Arif : 
i i - d J e. 
siio de (Descendants alive bct edi 
i j their names are nci : ; 
eal Ajaya necessary. so far as Widow Musammat $ 
Ruldu Daughter this case- is concerred). Rajan. 
| Musammat Rahmat 
Rura Bibi 
(defendant No. 1.) | . ; 
sare antila ai aa 
f pU 
U 


: mra, 
(died withoct issue). 
oo i l Mm 
| } 


ac Daughter Daughter P" Dayghter pe 
Fakir, es Muhammad Bibi, Musammat Tia Bibi, Musammat Nawab Bibi, 
issueless). plaintiff No. 1. defendant Ho. 2. . defendant No. 3, 


On the death of Fakir, the last male 
holder of the property in dispute, it was 
claimed by Rura, defendant No. 1. The 
property was originally gifted by Ajayab 
to his daughter Musammat Rahmat Bibi, 
who was the grandmother of Fakir. Plaint- 
iff, Musammat Muhammad Bibi, instituted 
the present suit for establishing her title 
to one-third sharein the property on thee 
ground that the propefty in dispute was 
not liable to revert to thedonor's collate- 
rals until the donor's line was exfinot. 
The suit was decreed by the trial Oourt 
and the decision was affirmed on appeal 
by the learned District Judge. Rura has 
filed asecond appeal ona certificate granted 
by the learned District Judge on the point 
of custom. < 3 . 

The sole point for decision is whether 
according to the custom governing the 
parties the ,propertyin dispute reverts to 
the collaterals of the donor in the presence 

57 i 


of the plaintiff and her two sisters, 
defendants Nos. 2 and 3, The learned 
Counsel for the appellant relied chiefly of 
Jannat <. Abdulla (1) and contended that 
plaintiff, as the sister of the last male 
holder, was not entitled to succeed tothe 
property. The ruling relied on has, how- 
ever, bæn recently considered by a 
Division Bench of this Court in Fakir v. 
Ramzen (2), along with a number of other 
authorities on the point and it has béen 
held thas there is no reversion to the 
donor's line so long as the descendants of 
the donee whether in the male or the 
female lne are in existence. °Thisruling 
*has alsc been followed by & Division 
Bench ,in another recent ruling [Vide 
Arura "v. Fateh Bibi(3)]. The sanpellant 
(1) 32 Ind. Cas. 817; 4 P.R. 1916; 25 P. W. R. 1916. 
(2) 96 Ind. Cas. 171; 7 Lah. 456; 8 Lah. L. J. 228 
and 581; $1 P. L. R. 424; A. I. R. 1927 Lah. 67. 
30 115 “nd, Cas, 421; 30 P.L, R, 22; 11 Lah, L, 
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has not relied on any special- custom and 
according to the general custom of the 
province it seems clear that the plainsiff’s 
claim was riglitly decreed. 

This appeal must, therefore, fail and it 
is hereby- dismissed with costa. 

RL. ^ A Appeal dismissed. 


LAHORE HIGH COURT. 
Secon O1vin Arpzan No. 796 or 1928. 
January 14, 1929, 
Present :—Sir Shadi Lal, KT., Chief J ustice, 
: and Mr. Justice Skemp. 


SADHU SINGH-—PLAINTIFF— APPELLANT 
i : versus 
OHIMNA RAM AND ANOTHER— DEFENP; nts 
— RESPONDENTS. 


Custom—Aliewaiion—N ecessity—Alienee previous cre- 
ditor—Necessity: for previous debts — Just antecedent 
gebts, meaning of—Necessary purpose and neczssity, 
distinction between. 

It is not necessary for an alienee who is also an 
antecedent creditor to prove that all the previous 
debts were incurred for necessity. [p. 898, col. 2.] 

Devi Ditta v. Saudagar Singh (3, Kanshi Ram v. 

. Maula Bakhsh (4) and Muhammad Bakitsh v. Bazanda. 

(5), followed. : 

Mangal Singh v. Dula (1) and Dayal Singh v. 
Kartaru (2), distinguished. . i 
: There isa distinction between the terms “a nece- 
sary purpose” and “necessity”. It is a nepess.ty to 
pay off a just debt and just debt need not always be 
incurred for a necessary purpose. [ibid] 

A just debt is one which is aetually due, -vhich 
is not tainted with immorality and which. has not 
been incurred as an act of wanton waste or reckless 
extravagance. [p. 898, col.2; p. 899, col. 1.] 

Anything which is for the benefit of a reversionary 
beir may properly be regarded as necessity. [p. 


899, col. 1.] 
Second appeal from a decree of the 
Additional District Judge, Amritsa> at 


Jullundur, dated the lyth Decembar, -923, 
affirming that of the Senior Subordinate 
Judge, Amritsar, dated the 22nd April, 
1922, : 
Mr. Amar Nath Monga, for the *Appel- 
lant. 
Mr. M. L. Batra, for the Respondents. 
JUDGMENT. | 
.Skemp,gJ.—This second appeal has 
arisendrom a suit by the minor son of Suadar 
Singh, ala lambardar of village Janian,* 
for a declaration on the usual ground that 
a mortgage of a house said to be ancestral 
shall notaffect the plaintiff's reversioaary 
rights. The mortgage was effected for 
Rs. 2,000 in favour of one Chimna Eam. 
Both Oourtsfound that consideration and 


BADHE SINGH V. OHIMNI RAM, 


- justedebi; 
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necessity forthe mortgage had been es- 
tablished and dismissed the suit, the trial 
Judge also adding that the suit was col- 


lusive. : 
The ccnsideration for the mortgage was 
as followe :— . -7 
l Rs. A. P. — 
1. Dueto the mortgagee 
on a bond dated 27th 
Jtne, 1914 .. 14000 0 
* 2. Tobe paid to Gajjan 
Singh creditor .. 1009 0 
3. To be paid to Lal 
Singhereditor. ... 1000 0 
4. Cash for building 
. heuses 385 0 0 
9. Expenses 150 0 


Items Nos.2and 3, which weredue to ` 
previous ereditors are not attacked before 
us, nor item No. 5, but it is urged that as 
the first item of Rs. 1,400 was due to the 
mortgagee himself, necessity should have 
been stri»tly proved ; and also that a loan 
for build-ng houses is not a necessity. 

In sup ort ofthe first argument two un- 
reported* rulingsof this Court, Mangal 
Singh v. Jula (1) a Division Bench judg- 
ment and DayalSingh v, Kartaru (2) were 
referred to. These two lay down that 
where ihe alienee himselfis the antece- 
deni creditor it is his duty to prove legal 
necessity in respect of the antecedent 
debts. . . 

This p-oposition, however, is notin ac- 
cordance with one of the general principles 
laid down at page 2967 in the leading case 
Devi Ditea v. Saudagar Singh (8). It is- 
there laii down that it is not necessary for 
the alienee who is also the antecedent ere- 
ditar to prove that all the previous debts 
were incurred for necessity and this has 
been folicwed in Kanshi Ram v. Maula 


Bakhsh +4) and Muhammad Bakhsh v. 
Balande 9). 


It is possible thatconfusion has arisen 
ə between she terms “a necessary ‘purpose " 

and ''nesessity ". * It has always been laid 

down thet it is “ necessity " to payoff a 
and just debt need not always 
be incurred fora necessary purpose, The 
definition acted upon since 1900 is that a 
just debfisone which is actually due, 
1969 14 Inc. Cas. 477; 40 P. W. R. 1912; 81 P. L. R. 


(2) 96 Inc. Cas. 177; 8 Lah. L. J. 385; A. IR, 
L. R. 724. : 


1926 Lih. 539; 27 P. 
(3) 65 P. 3. 1900; P. L. R. 1900 p. 322 (F. B.) 
(4) 60 Ind. Cas. 714, 
(5) 62 Inc. Cae. 811. 
*Since ra ported—| Kd] 
[Page of C5 P, R 1900—[Ed.] 
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which is not tainted with immorality and 
which has not been incurred as an act of 
‘wanton waste or reckless extravagance. It 
is quite clear that there may be just debts 
which have not been incurred for neces- 
sary purposes; butif the debts due to 
the previous alienee are just debts, it is 
" necessary " to pay them off whether they 
were ineurred for necessary purposes or 
not, In the present case the debts were 
due and there ie not an iota of evidence 
that they were tainted with immorality or 
were acts of extravagance. Therefore, the 
item of Rs. 1,400 must be upheld. 

As tothe money required for building 
houses, itis established by .the evidence 
that Sundar Singh built or re-built two 
houses ; and apparently one of them is the 
subject of the mortgage impeached. The 
trial Judge thought that the greater part 
of the money raised was taken for re-build- 
ing, The District Judge pointed out that 
the plaintiff as Sandar Singh'’sson would 

. benefit. by the improvements which had 
been effected. Anything which is for the 
banefit of a reveraionary heir may properly 
be regarded as neceasity. E 

I -would dismiss this appeal with costs. 

Shadi Lal, C. J.—I concur in thecon- 
clusion of my learned colleague. | 


E. L, Appeal dismissed, 
S 


‘LAHORE HIGH COURT. 
First Orvin APPEAL No. 1123 or 1923. 
December 22, 1928. 
Present:—Mr. Justice Addison 
and Mr. Justice Tek Ohand. 
FAYAZ-UD-DIN- PLAINTIFF— 
APPELLANT 
versus E 
QUTAB-UD-DIN—DEFENDAaNT 
— RESPONDENT. 
Pardanashin lady, definition of—Barber woman 
keeping hamam in city—Independent advice, effect of 
—Undue influence’, meaning of —Muhammadan Law 
—Gift—Doctrine of mushaa, meaning ‘and limitations 


A pardanashin is a woman of rank who lives in 
seclusion, ‘shut in the zenana’, having ‘no com- 
munication except from behind the parda or sereen 
with any male person save a few privileged rela- 
tions or dependants’. This description does not 
apply to a woman belonging to w family of barbers 
keeping a haman in a city. fe. 901, el. 1.] 


FAYAZ-UD-DIN V. QUTAB-ZD-DIN; 


. 899 


Moonshee Buzloor Ruheem v. Shumsoonnissa Begum 
. (D), Kamavati v. Digbijai Singh (2), Sajjad Husain v. 


- Abid Husain Khan (3), Mariam Bibee v. Muhammad 


Ibrahim (4) and Satis Chandra Ghosh v. Kalidasi 
Dasi (5), flowed. Qo geg aes i 
A transection cannot be set aside simply because 
-it has not been proved- that the donor had in- 
dependent advice at the time of executing the docu- 
ment. The possession or absence of independent 
advice is -a fact to be taken into consideration and 
well-weighad on a review’ of ^the whole of the 
circumstanzes relevant to the issue of whether the 
grantor thoroughly apprehended and deliberately . 
and of her own free-will carried out the transac- 
- tion, and -£ upon sucha review of the facts—which 
include the nature of the -thing done, and the train- 
.ing and habit of mind of the grantor, as well as the 
- proximate circumstances affecting the execution—the ` 
conclusion is reached that the obtaining of independ- 
ent advice would not really have made any difference 
in the resu t then the deed ought to stand. [p. 901, col. 


2. 

Nati Bazhsh Singh v. Ram Gopal Singh (6), fol- 
lowed. : i 

To treat undue influence as having been es- 
tablished >y proof of the relations of the parties 

“ having been such that the one naturally reléed 
upon'the other for advice and the other was in a 
position tc dominate the willof the first in giving 
it, is erroceous. That.merely proves influence. But 
both by law of India and the law of England moré 
than mere influence . must be established to 
render it .n the language of the law "undue" and 
it must be established that the person in a position 
of dominasion has used that position to obtain un- 
. fair advantage for himself and so as to cause injury 

tothe person relying upon his authority or ail. [p. 
902, col. 2.1 . 

Poosathurai v. Kannappa Chettiar (7), followed. 

Accordirg to Hanafi School of Muhammadan Law 
a gift of an undividedshare (mushaa) of property 
which isim its nature divisible or forms part ofa, 
thing capable of physical partftion or division is 
invalid. Eut the doctrine is inapplicable when the 
subject of the gift forms part of a thing'that is 
incapable of division or is of such a*nature that 
some kind of benefit or advantage can be derived 
from it orly so long as it is undivided whifh can- 
not be derived from it after division. [ibid] ° 


The doctrine relating to the invalidity of gifts of 
"myushaa" is wholly unadapted to a progressive state ` 
of society and ought to be confined within the 
strictest limits, [p. 903, col. 1.] À 


. First appeal from a decree of the Senior f 
* Subordinate Judge, Delhi, dated the 15th 
March, 1323. » 


Dr. Məti Sagar, R. B., and Mr. ‘Abdul 
Rashid, ior-the Appellant. | 

Meser&. Kishan Dayal, Bhagwat Dayal and. 
Bishan Narain, for the Respondent. 


JUDGMENT... 


Tek Chand, J.—This judgment .will 
dispose cf First Appeal No. 1123 of 1923 and 
No. 445 cf 1924, the parties tọ which are the 
Same persons. TM : 

In ordereto understand the facts of the 
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čase, it is necessary to refer 
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SHEIKM MAMAN — Musammat «MIRAN | 
: ( sr ] - 
Boc - l 
... Abdul Rahman Abdul Razak Musammat Barkat, 
| I: (donor) 
Latif-ul-Rahman = ' : f . 
Musammat Sawan beer Musammat Salamati, 
E i iff A 
Four daughters. (plaintif) 
[ 





Musammat Latif-un-nisa 


) : 
Sheikh Bidhu — Musammat Sharaf-un- 
(dead). ' nisa, 





( J 
2 Qutab-ud-din, 
d (defendant) donee. 


. Abdul Rahman owneda hamam known 
as the ‘Imperial Turkish Bath" and con- 
siderable immoveable property at” Delhi. 
He was succeeded by his son Latif-ul- 
‘Rahman, who died sonlessin 1911 leaving 
‘dour daughters. By various transactions, 
the particulars of which are not material for 
our present purposes, Sheikh Bidhu, who 
was the sisters son of Abdul Rahman, 
became the owner of 23/24 share in the 
Imperial Turkish Bath (the remaining 1/24 
being owned by Fayaz-ud-Din plaintiff) 
and immoveable property in Chhatta Jan 
Nisar Khan and Pahar Gunj and there is 
now no dispute between the parties as to his 
title, On the 94th July, 1927, Bidhu 
executed a Will bequeathing his property to 
his mother Musammat Barkat and his wife 
Musammat Sharaf-un-Nisa. To the former 
Ae dévised 11; 24 share in the hamam and 
immoveable property in Pahar Ganj con- 
sisting of the eight shops three bala khanas 
and katra. Bidhu died on the 19th Sep- 
e tember, 1927, and the legatees took posses- 
sion of his property in accordance with the 
terms of his Will. On the Ist of October, 
1917, Musammat Barkat executed mukhtar- 
nama in favour of her daughter's son (Qutab- 
ud-Din defendant) appointing him her 
general agent and also specifically authoris- 
inghim to manage the hamam. On the 
same day ghe executed another document 


-gifting to him the immoveable property in. 


Pahar Ganj. This gift-deed is attested 
among othérs by Musammat Amiran, grand- 
mother ofthe plaintiff and one Féroze-ud- 
Din.who is related to him by marriage. 
Beth these’ documents were presented by 
Musammat Barkat for registration before 
Rai Sahib Bala Parshad, Sub-Registrar 
(P. W. No. 4) inhis Office on the ,3rd of 
October, 1977, in the*presence of Fayaz- 


Musamma- Laiq-un-Nisa 


ud-Din p.aintif who identified the execut- 
ant Musammat Barkat and affixed his sig- 
. natures jast below the Sub-Registrar's en- 
dorsemert. About ten months -later, on ~ 
the 3rd oz August, 1918, Musammat Barkat 
executed another deed whereby she gifted 
noc 114-21 share in the hamam to Qutab-ud- 
in.. ; 

Musammat Barkat died on the 13th 
Decambez, 1920, and Fayaz-ud-Din, plaint- : 
iff, who, as will be seen from the pedigree- 
table, is 3er brother's son, instituted a suit. 
against Cutab-ud-din to contest the gift 
by Muscmmat Barkat, dated 3rd of 
August, 1918, in respect of 115-24 share in 
the hama, alleging that it was invalid (a) 
as kaving been made by an old woman of 
impaired intellect, who was without inde- 
pendent advice, and was under the undue 
influence of the donee, and (b) because the 
gifted property was an undivided share 
(mushaa*) of the hamam and as such incap- 
able ef being the subject of a gift under 
Muhammadan Law. ‘The defendant denied 
the allegstions as to the mental incapacity 

eof Musammat . Barkat or the exercise of 
undue infuence, and urged that the pro- 
hibition against gift of 'mushaa" “did not 
apply to the hamam in question. He also 
pleaded -hat the plaintiff was estopped by 
his: conduct from challenging the, gift. The 
suit was tried by Dewan Som Nath, Senior 
Subordinate Judge, Delhi, who found all 
the issuas in favour of the defendant and 
dismissec the suit on the 15th March, 
1923, f ; 
- While shis suit was pending, the plaintiff, 
on the 17;h August, 1921, instituted another 
suit agaimst Qutab-ud-Din, defendant; to 
contest the gift by Musammat«Barkat dated 
the Ist ef Qctober, 1917, in respect'of the 
immovea le property in Pahar Ganj, -The 
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allegations relating to the mental ine:pa- 
city of Musammat Barkat and the exercise 
ofundue influence were repeated. For 
some unexplained reason this suit was-not 
heard by the same Subordinate Judge who 
was dealing with the. first case but 
was made over to Bhagat Jagan Nath, 
Junior Subordinate Judge, for trial. A 
number of issues were raised in this cas, of 
which the only one material for the Dur-e 
poses of this appeal is No, 4:— 

“Did the defendant obtain the deed from 
Musammat Barkat by undue influence”: 

In view of the fact that the plaintiff was 
present at the time of the registration of 
the document in question the onus of this 
issue was placed upon him. The Subordi- 
nate Judge found against the plaintif on 
this point and ‘dismissed the suit on the 
16th January, 1924. Against this decree 
the plaintiff has preferred First Appeal 
No. 445 of 1924. : 

Ishallfrst take up Oivil Appeal No. 
1123 of 1923. Mr. Moti Sagar for the ap- 
pellant hasstrenuously contended that the 
gift was induced by the defendant by 
undue influence exercised by. him over a 
helpless pardanashin old woman, to whom 
he stood in a fiduciary relation as her 
mukhtar-i-am. After examining the record 
and considering the arguments of the 
learned Counsel Iam of opinion that the 
finding of the lower Court on this poirt is 
correct. Inthe first place the evicence 
produced inthe case does not justify the 
assumption that Musammat Barkat was a 
pardanashin in the sense in which thet ex- 
pression is used in the rulings relied apon 
by Mr. MotiSagar. As pointed out ir the 
leading case of Moonshee Buzloor Euhecm v. 
Shumsoonnissa Begam (1) a pardanash-n is 
a “woman of rank’ who lives in seclusion, 
‘shut in the zenana’, having ‘no communi- 
cation except from behind the parca Or, 
screen with any male person save 8 few 
privileged relations or, dependants’. See* 
also Kamawati v. Digbijai Singh (2) and 
Sajjad Husain v. Abid Husain Khan (zand 
the exhaustive review of the case-law ca the 
subject by Mookerjee, J., in Mariam Bibee 


(1) 11 M. I. A. 551; S.W R.P. O. 3; 2 Suth. I. O. J. 
59; 2 Sar. P. C. J. 259; 20 E. R. 208. 

(2).64 Ind. Cas. 559; 43 A. 525: 15 L. W. 1g 30 M. 
L. T. 47; 42 M. L. J. 87 26 C. W.N. 490; 24 Bom. 
L R, 626; 4 U. P. L. R. (P. O) 27; A. I R 1992 
P. C. 14; (1922) M. W. N. 336; 48 I. A. 381 (P. O2. 

(3) 16 Ind. Gas, 197; 34 A. 455; 16 O. W. r. 889; 
23 M. b. J. 210; 10 A. L. J. 364; 16 O. L. J. (13; 14 
Bom. L. R. 1055; 12 M, L. T. 361; (1912) M. W. 1. 976; 
15 0. C. 271; 39 1. A, 156 (P. C). ^ ... : 
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v. Muhammad Ibrahim (4), Satis Chandra 
Ghosh v. Xalidasi Dasi (5). This descrip- 
tion does not obviously apply toa woman 
belonging to a family of barbers, keeping 
ahamam in:the town of Delhi, whose 
females do not livein a state of seclusion. 
This was practically conceded by Mr. Moti 
Sagar but he laid stress on the statement 
of some of the witnesses produced by the 
defendan; who had described Musamma 
Barkat as a pardanashin. There is no 
doubt, however, that these witnesses used 
this expression loosely and not in the 
sense in which it is used in the rulings 
cited. o 

Again the transaction cannot be set 
aside sinply because it has not been 
proved that the donor had. independent 
advice at the time of executing the docu- 
ment. _t may now be taken.as settled 
law that there is no such absolute and 
inflexible rule asis contended, for by the 
appellanzs learned Counsel. As pointed 
out by Lord Shaw in the well-known case of 
Kali Bakhsh Singh v. Ram Gopal Singh (6)» 


the "possession or absence of independent . 


advice i3 a fact to be taken into con- 
sideration and well-weighed on a review 
of the whtle of the circumstances rele- 
vant to the issue of whether the grantor 
thorougkly comprehended, and deliberately 
and of rer own free-will carried out the 
transaction; and if, upon such a review 
of the iacts—which include the nature of 
the thing done, and thé training and 
habit of mind of the grantor, as well as 
the prorimate circumstances affecting the 
exeeutioa—if the conclusion is reached that 
the obsaining of independent Advice 
would not really have made any differ 
ence, in the result, then the deed ought 
to stand.” 

This being the test let us apply it to 
the cireumstances of this case. That 
Musammat Barkat was not a woman of 
weak intellect or impaired mental faculties 
and h&c executed the document in ques- 
tion of her own free-will and accord dnd 
out of she natural love 
which sae,bore towards the defendant, who 
was her only living male degcendant, js 
duly bozne out by the evidence of the 
escribe Ashraf Ali (D. W. No.1) and Rai 


o . 
(à 48 Ind, Cas 561;28 O. L. J. 306 at p: 367. 
5) 68 Ind. Cas. 577; 34 C. L. J. 529; 26 O..W. N. 
177; A. I. R. 1922 Cal, 203. 

(6) 2L Ind. Cas. 985; 36 A. 81; 18 O. W. N. 282; 
16 O O. 378; (1914) M. W. N. M2; 12 A. L. J. 115 
15 M. L. T. 130; 19°O. L. J. 172; 1 O° L.J. 67; 26 M. 
L. 5.128; -6Bom. L. R. 147; 41 I. A. 23 (P. O2. 


and affection.” 


e 


902. ^" > : 

Sahib Dr. Hari Ram (D. W. No. 2), Mu- 
-hammad Ismail“ (D. W. No.3) and Aziz 
Bakhsh (D. W. No. 4), all of whom had 
attested the Will. Their evidence has been 
carefully analysed by the learned Sub- 
ordinate Judge and I do not think it 
necessary to discuss it in detail here. It 
is sufficient to say that I am in full agree- 
ment with his estimate of it. I also agree 
with the learned Judgein regarding the 
‘evidence of Dr. Hari Ram as particularly 
valuable, as he attested the deed after 
carefully examining the executani. Then 
there is the testimony of Mughal Jan 
(D. W. No.7), Muhammad Sadiq (D. W. 
` No. 8), and Naeir-ud-Din (D. W. No: 10), 
plaintiffs own father-in-law Siraj-ud-Din 
(P.W. No. 4) who have all deposed that 
- Musammat *Barkat was an intelligent 
"woman, in fairly good health and quite 
capable of comprehending the full signi- 
ficance of sher acts. It is also noteworthy 
that one of the attesting witnesses to 
sthis deed is Bulaqi (P. W. No. 7), who is 
ihe ‘maternal uncle of ‘the plaintiff. 
"Though he is now siding with the plaint- 
iff, it is beyond doubt that he would not 
-have attested the document, if the trans- 
action had been open to objection in any 
way. The evidence produced by the 
plaintiff in rebuttal is worthless and has 
been rightly rejected. by the lower Court. 
Sri Ram (D. W. No. 1) on whos» testi- 
“mony the Counsel for the appellant has 
laid great stress, is a dismissed servant 
‘of thé defendant and is at present in the 
service ofthe plaintiff. Some of the wit- 
nesses are closely related to the plaintiff 
and there is no doubt that the others have 
' given evidence from corrupt: motives. 

' Agaih the gift in question appears to 
have been: a perfectly natural one. As 
‘stated already, the donee was tne only 
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ant) as a “managing proprietor,” “co- 
partner,’ -or “proprietor.” . j f 

Counsel has stressed the point that the 
donee was the general agent of the donor 
and stood to her in a fiduciary relation. 
But thie circumstance alone cannot in- 
validate the transaction. As laid down 
by their Lordships of the Privy Council 
in Poosathuraiv. Kannappa Chettiar (7) "To 
*treat undue influence as having been 
esteblishad by proof of therelations of the 
parties having been such that the one 
naturally relied upon the other for advice, 
and the osher was ina position to dominate 
the will of the first in giving it, is errone- 
ous. That merely preves influence. But 
both by the Lawof India and the Law of 
England more than mere influence must be 
established so as to render it, in the 
language of the law, ‘undue’. It must be 
esteblishad that the person in a position of 
dominaiion has used that position to obtain 
unfair advantage for himselfand so as to 
cause injury to the person relying upon his 
authority or aid". Such proof is wholly 
lacking im this case and there are no indica- 
tions that any unfair advantage.was taken 
by the donee or that the transaction was . 
improper in any way. Forall these reasons 
I agree with the lower Court.in holding 
that the document in question was executed 
by Musammat Barkat: of her own free-will 
and accord, 

Mr. Moti Sagar did not lay much stress 
upon tha other contention which was raised 
by his cient in the Court below that the 
gift was contrary to the provisions ` of 
Mubammadan Law. According to the 
Hanafi &chool the gift ofan undivided 
share (‘mushaa’) of property which is in its 
nature d-visible or forms part of a thing 
capable o2 physical partition or division, is 
invelid. It is conceded that the doctrine 


living male descendant of the donor. There eis inapplizable where the subject of the gift 


is evidence on the record that she was 
particularly attached to him. There 
aleo the fact that the plaintiff was not 
-on friendly terms with the donor or. her 
‘son Shaikh Bidhu, and his wife Shafiq-un- 
Nisa, he having litigation with all of them. 
Moreover, éhe plaintiff is a drunkard, 
according to his own showing and is, 
otherwise not a person of desirable cha- 
raocter. The evidence further iadicates 
that the plaintiff himself had accepted the 
gift-as valid. There are several docu- 
ments on the record (see pages 118 to 129) 
in which while acknowledging receipt 
of his 1/24 ‘Share of the ‘income of the 
hamam; he has described the donge (defend- 


is ° 


- forms pazt ofa thing that is incapable of 


division, or is of sucha nature that some 
kind of benefit or advantage can. be derived 
from it enly so long asit is undivided, 
which cannot be derived from it after 
division(Tyabji'sMuhammadan Law, Second 
Edition, rage 416, and Baillie's Digest of 
Muhammsdan Law, Vol. 1, page 412). 
It is obvious thata flourishing business 
like that of the Imperial Turkish Bath could 
only be successfully run as a going concern 
and if an attempt had been made to divide 


(7) 53 Ind Cas 447; 43 M. 546; 38 M. L. J. 349; 11 


L. W. 455; 13 A. L. J. 344; (19 0) M. W. N. 347; 2 U. 
P. L. R. (P. O.) Q2; 22 Bom. L. R. 538; 13 Bur. L. T. 
28; 47 I. A. E 27 M. L, T. 316 (P.C). ect Were qiu d 
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it by metes and bounds, the bulk of the 
eustom would have ruined one another by 
mutual competition. Moreover, the rules 
against the gift of ‘mushaa’ laid down by 
Abu Hanifi are of a highly technical nature 
and were considerably relaxed even in the 
days of his disciples Abu Yusaf and Imam 
Muhammad and also by the later doctors of 
the Hanafi School. So far as British India 
is concerned it has been authoritatively laid 
down by their Lordships of the Privy 
Council in Mohammad Mumtaz Ahmad v. 
Zubaida Jan (8) that “the doctrine relating 
to the invalidity of gifts of ‘mushaa’ is wholly 
unadapted to a progressive state of society 
and ought to be confined within the 
strictest limits.” It has accerdingly been 
held that the gift of undivided shares in 
free-hold property in a large commercial 
town by an Indian Muhammadan is valid 
[Ibrahim Goolam Ariff v. Saiboo(9).] The 
gift in question is, therefore, not invalid 
either because of the exercise of undue 


influence or of the provisions of Muham- _ 


madan Law and must be upheld. I would 
accordingly dismiss Civil Appeal No. 1123 
of 1923 with costs. . | 

As regards theother appeal (Civil Appeal 
No. 445 of 1924) which arises out of the suit 
to contest the gift dated 1st October, 1917, in 
respect of the immoveable property in 
Pahar Gunj,the only point for determina- 
tion is whether it was executed under 
undue influence. Mr. Moti Sagar has 
argued that the onus of issue No.4, which 
related to this matter was wrongly placed 
upon the plaintiff. This question is, 
however, of no practical importance now, as 
all the available evidence has been placed 
on the record by the parties aud even if the 
onus lay upon the defendant, he has, in my 
opinion, succeeded in discharging it. As 
stated above the giftin question was attest- 
ed by Musammat Amiran, the grandmothere 
of the plaintiffand by Firoze Din who is 
related to the plaintiff by marriage, his * 
wife being the sister of the plaintiffs wife 
and his daughter having been marriad to 
the plaintiff's son. At the time of registra- 
tion the” plaintiff himself appeared before 
the Sub-Ragistrar and identified the 
executant, These facts strongly militate 
against the theory. of -undue influence 
having Lesn exercised by, the defendant 
over the donor. Inaddition to the evidence 


(8) 11 A. 460 at p. 475; 16 I. A. 205; 5 Sar. P. O.J. 
433 (P. O.). 

(9) 34 0. 1; 4%. L. J. 572; 11 0. W. N. 973; 9 Bom. 
L. R. 812; 17 M. L. J. 408; 6 O. L. J, 695; 2M. L. T. 
-479; 4 L. B. R. 154; 841, A. 167 (P. O.). 
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which is common to the two suits and 
whch has been discussed already, we have 
thetestimony of Dr. A. K. Bose (D. W. No. 2) 
wh» hae deposed that he paid professional 
‘visits to Musammat Barkat when she was 
ill after the death of Bidhu and that he 
found herin the full possession of her senses. 
Ths scribe Kishan Narain (D.W. No. 5) 
has sworn that he wrote the gift as well as 
the power-of-attorney at the instance of 
Misamrtat- Barkat to whom the contents 
weze przperly explained in the presence of 
sevsral persons including the plaintiff and 
that she affixed her thumb-mark on the deed 
quie willingly. It is not necessary to 
pu-sue che matter further as the learned 
Ooansel for the plaintifi-appellant frankly 
admitted that the evidence in this case was 
mush weaker -than that in the other and 
thet if we are not iuclinedto accept his 
cortent.ons in that case, this suit must 
necessa- ly fail. * 

In rz opinion the conclusion arrived af 
by the lower Court is correct and its 
decision. must be upheld. I would accord- 
ingly dismiss this appeal also and with 
C083. 
' Addison, J.—I agree. ` 

EL, = Appeal dismissed. ' 


JAI BINGE, 


LAHORE HIGH COURT. 
Sroone CIVIL APPEAL No. 2532 or 1923, 
December 4, 1928. 
2resegt:—Mr. Justice Tek Chand and ™ 
Mr. Justice Bhide. $ 
BHAG SINGH AND OTHERS —DEFESNDANTS 
_—APPELLANTS 


versus 
JALSINGH AND ANOTHER—PLAINTIFFS 


— RESPONDES Ts. 

Ccstom— Special custom -Riwaj-i-am entry un- 
supported by instances, value of—Admissions—Effect 
of almissims—Burden of proof. 

Aa entry in the riwaj-i-am even in favour of a: 
special custom is an important piece of evidence in 
support ci ite and is sufficient to shift the onus to 
the party challenging it though sudi onu would 
be Ompa-atiyely light in view of the zeneral custom 
ein tae prcrince. |p. 906, eol. 1.] 

B-g v. Allah Ditto (3), followed. . 

* What * party himself admits ta be true "may 
reasonably be presumed to be . so and until the pre- 
sumption is rebutted the fact admitted must be taken 
to estaklished. jp. 907, col 21 

C_andrx Kunwar v. Chaudhri Narpat Singh (8) 
followed. S *oí; : i 

Second appéal from a decree of the 


Adiitib:at Districts Judge, e l'erozepore, 
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dated the 2nd July, 1923, reversing that 
‘of. the Subordinate Judge, Firs: Class, 
Ferozepore, dated the 8th of Pecember, 
1922, 

Dr: Sir Muhammad Shafi and Mr, Abdul 
‘Rashid, for the Appellants. 
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Bhandar, for the Respondents, 
JUDGMENT. 


Ehide, J.—The pedigree-table of the. 
parties concerned in this case is as fol-_ 


lows:— : 


Mn SINGH 





A 
` Musammat Ohandu 





Anokh Singh 
WEN M m ale en cred d 
Chanda Singh Sahib Singh, Gurdit Singh, Baag Singh, Jangi Singh 
defendant.: defendant. cefendant. 
( 


Musammat Lalan alies 
Musammat Dia Kaur, 








Musammat Jindan 










M-iammat Utmi 





defendant. 
: : ( ) 
Kehr Singh, Indar Singh, 
* defendant. defendant. 
MÀ MM ái e a A, SENG, 
f. Ue 
Sham Singh,’ Natha Singh, Bohga Singh, 
defendant. * defendant. defendant. 
| ae 1 ) 
Hardit Singh Gunna Singh, Ram Ohand, 
died sonless. defendant No. 10. 
e ` ] i 
( Sp 
Hari Singh, Jai Sinzh, 
plaintiff No. 2. plaintiff No. 1. 
The parties are Siddu Barar Jats of the a contrary conclusion and decreed the 


village Gulabwala, in the Mukt&ar Tahsil 
: of the Rerozepore District. : 
Gulab Singh, the common ancestor of 
‘the parties, had two wives. The plainiifis 
are his descendants from one of them, 
while the defendants are his descendants 
from the other. The dispute relates to 
the land of Gunna Singh, who died i» 1918, 
without leaving any widow or issus. The 
land was mutated in favour of the parties, 
according to the ‘pagwand’ rule of suc- 
cession in gpite of the plaintiffs’ conten- 
*tion’ that the parties were governed by 
the ‘chundawand' rule. The plaintiffs thene 
instituted the present suit on the 12th of 
May, 1924, on the allegation that they aré 
entitled to the-whole of the land in dispute 
according to the latter rule. Tte trial 
Court dismissed the suit, holding that the 
parties were governed by, the ‘pcgwend’ 
rule as contended by the defendanta. The 
lower Appeflate Court, however, came to 


plaintiffs’ claim. The defendants have 
now come up to this Court in second appeal 
on the basis of a certificate granted by the 
District Judge under s. 41 (3) of the 
Punjab Oourts Act on the question of 
“custom involved in this case, viz., whether 


the parties to this case follow the ‘pagwand’ 


or the ‘chandawan@’ rule of inheritance. 
Before proceeding to discuss the points 
raiséd in appeal it will be convenient to 
state at the outset the manner im which 
the prope-ty left by the common ancestor 
of the pa-ties, namely, Gulab Singh, was 
inherited >y his sons, On Gulab Singh's 
death about the year 1898 there was a 
dispute between his descendants as regards 
succesrion to his property. Anokh Singh, 
the ancestor of the present defendants, 


who was tae only son of Musammat Jindan, | 


one of the wives of Gulab Singh, then. 


claimed tkat¢he parties were governed by . 
the ‘chundawand’ custom, while His des“ 
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. eendants from the other wife: claimed that 
the parties were governed by the pagwand 


custom, Eventually they came to a settle- > 


ment, Anokh Singh was given’ one-third 


share in consideration of the fact that he- 


wasa Zaildar and had to spend money on 
entertaining guests etc., while the other 
descendants were given the remaining two- 
thirds share. It willthus appear that the 
original distribution was not in conformity 
either with the chundawandior the pagwand 
tule. The above compromise, which was 
arrived at in 1899, was apparently not con- 
tested by any one at the time. Four years 
after the death of Anokh Singh, his sons 
Gurdit Singh etc., instituted a suit against 
Gunna Singh etc, for possession of 830 


kanals lu marlas of land claiming that 


the parties were governed by the chunda- 
wand custom and that Anokh Singh had no 
right to accept one third share instead of 
the half share to which he would have been 
entitled according to the 'chundawand' 
custom (vide pages 3233 of the printed 
paper book containing the evidence here- 
after called paper-book B.) This suit was 
dismissed on the ground that the com- 
promise effected by Anokh Singh was bind- 
ing on his descendants. No finding on the 
question of custom was necessary for this 
decision but it was incidentally remarked 
in thé course of the judgment of the trial 
Court as well as the Appellate Court that 
the parties were governed by the chunda- 
wand custom. In Ghulam Muhammad v. 
Muhammad Bakhsh (1) which is the leading 
case on the subject of ‘chundawand’ and 
pagwand customs and the principles laid 
down in which were recently approved by 
their Lordships of the Privy. Oouncil in 
Nabi Bakhsh v. Ahmad Khan (2),it is held 
that there is a presumption as to exclusion 
or non-exclusion of ‘half-blood’ by ‘whole- 
blood’ according as the property of the 
commion ancestor was originally distribut- 
ed according to the chundawand or pagwand 
rule. In the present instance, the orig$n- 
al distribution was not in conformity with 
either rule and hence the above presump- 
tion does not, strictly speaking, arise, The 
learned Counsel for the respondents urged 
that even apart from the custom of chunda- 


wand a family may become divided jnto. 


disinet .groups constituting separate en- 
tities, for the purposes of inheritance as 
held in Nabi Baksh v. Ahmad Khan (2) 
"(D 4 P.R. 189 (F, B.). 


(2)-80 Thd. Cas. 158; 5 Lah.278; A. L R. 1924 P. O. ` 


117; (1921) M.. W..N. 425; 34 "M. L. T. 196; 20L. W. 
599; 511. A. 199; 29 C. W. N. 510 (P. O.). 
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and that in the present instance this was 
the result of the distribution of Gulab 
Singh's property amongst his sons accord- 
ing to the compromise arrived at during 
the course of the mutation proceedings, 
But this plea was never raised in the Courts 
below and involving as it does questions 
of fact, if cannot beallowed to be raised for 
the first time in second appeal, The case 


“must, therefore, be decided solely with 


reference :0.the question of custom on 
which a certificate has been grented by the 
learned Dietrict Judge. 

The learned District Judge in decreeing 
the plaintids'suit has relied chiefly on the 
riwaj-i-am ofthe district and certain in- 
stances supported by judicial decisions, 


e 


Sir Muhammad Shafi, who appeared for. 


the defendants-appellants, pointed out at 
the outset shat the general custom in this 
province is pagwand and that even in 
places where the chundawand custom 
prevailed that custom is rapidly giving 
way to the pagwand custom, In particular 


he has drewn attention ,to the fact that, 


while at tke time of the Settlement of 1s71- 
72, the chundawand custom was followed 
in 23 villageg of the Muktsar Tahsil; that 
number was reduced to only four (vide 
Udekaran, Bhalla, Miana and Gulabewala) 
by the time of the Settlement of 1914. In 
view of these facts and the absence of any 
instances in the riwaji-cam from the 
village Gulabewala. the lfarned Counsel 
has urged that the entry in the riwaj.i-am 


“in support of the existence of the.chunda- 


wand cus;om in that village is of little 
or no value. It has been, however, held 


by their Lordships of the Privy Council” 


in Beg v. £llah Ditta (3) that an entry in 
the riwa;-i am even though it may be un- 
- supported by instances, is a strong piece of 
evidence in support of the custom recited 
*therein ardshifts the burden of proof .to 
the party challenging its correctness. 

here wera certain decisions ofthe Punjab 
Chief Court and this Court in which thé 
above rule was construed as limited- to 


the cases where the particular custom recit- . 


ed in the riwaj-i am entry was in conform- 
ity with the general custom of the pro-° æ 


vince. Bct as has been recently pointed 
out by a Division Bench in Labh Singh v. 
Mango (49 the Privy Council decision does 


(3) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W: R. 
1917; 21 M. L. T. 310; 32 M. L J. 615; 19 Bom. L. 
R. 388; 15 A. L.-J. 525; 210. W.N. 849; 44 C. 749; 
260. L. J. 175; 44 I. A.89(P.O). “ e : 

(4). 100 Inc. Cas, 921; 8 Lab. 281; A. I. R. 1927. Lah, 
21); 20 P.“L. R. 586. : fL 
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not really warrant the above ‘restriction 
placed on the rule enunciated therein. 
The correct view appears to bə that an 
entry inthe riwaj-i-am even in favour of a 
special custom isan important piece of 
evidence in support of it and is sufficient 
to shift the onus to the party ckallenging 
it. The utmost that ‘can be rasonably 
said in sueh a case would be that the 


- burden of proof on the party challenging. 


the entry in the riwaj-i-am would be com- 
paratively light in view of tha general 
custom in the province, It may be further 
pointed out. in this connection that inthe 
present instance it appears from. the 
‘answer. to question No. 36 in the riwaj-i-am 
. of the Ferozepore District preparad in 1914 
- that SidduBarars from the villages Jdekaran, 
Bhalliana, .,Thandewala and Gulabewala 
‘actually appeared and made a statement 
in support of the chundawanc custom. 
‘This statgment seems remarkable in view 
of the fact that alarge number of other. 
villages which previously followed the 
chundawand custom had abandoned it in 
‘favour of pagwand and the entry in the 
riwaj-i-am must, therefore,I think, be con- 
sidered to be an important.piece of evi- 
dence in support of the custom, 

We must, therefore, start withshe posi- 
tion that in 1914at any ‘rate the chunda- 
wand custom prevailedin the village Gul- 
abewala. This raises an initial presump- 
tion in favopr of the plaintiffs. The 
main point for decision in the case is 
whether there is evidence on the record to , 
rebut this presumption and to prove that 
this, custom has since undergone a change, 
The learned Counsel for. the appellants has 
rightly urged that the instances cf chunda- 
wands custom prior to 1914 or from 
villages which were found to have à»bandoned 
the chundawand custom by that year are 
of no assistance in deciding the above, 
question. In view of the fact thas chunda- 
wand custom has been. abandonec in many 
yillages old instances are also of act much 
value as pointed out in Ahmad v. Haji 
‘Mohammad (5) (at page 1684). Lastly, in- 
stances in which the decision is based [asin 
e Nabi Bukgh v. Ahmad Khan (3) not on the 
existence of the chundawand or pagwand 
custom buton other grounds such as tHe 
separation of the family into, distinct 
groups’ by other causes such as partition of 
the family property by the father during 
his lifetime ete., must also be excluded, 

(5) 2Ind Oas 94;50P.R. 1909; 73 P. W.R. 1909; 
74 P. L. R. 1909.. . 
*Page of E, R. 1909—[Ed.] i 
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Of the judicial decisions relied upon 
by the learned District Judge none appears 
to be of much assistance. Two of these 
decisions relate to the family of the pre- 
Sent perties but they were prior to the 
Settlement of 1914. "Thethird case Ladhu 
v. Rul&» is of novalue as it related to a 
village which hed given up the chunda- 
1914 and the 
case was decided long before that Settle- 
mənt. Two other decisions to which the 
learned. Counsel for the respondents has 
drawn our attention are of the year 
1916 ard 1919 and are printed at pages 47- 
50 and pages 57-59 of' paper-book B. 
These Cecisions, however, relate to other 
villagee and proceed on the basis of the 
divisior of the family into distinct groups 
by division of the family property. 
There appears 
decisior onthe record subsequent to the 
year 1814 which could be considered to 
be ofary importance for the decision of 
tha question now under consideration. 

There are copies of. orders on two muta- 
tions subsequent to the year 1914 on the 
record both of which favour the chunda- 
wand eustom (vide pages 51 and 75-76 
of the »aper-Book B), The first relates 
tothe village Udekaran and is of the 


"year 1816. It simply follows the riwaj- 


i-am ol. the village. In the second. case 
some evidence was recorded and muta- 
tion was sanctioned according to the 
chundavand rule but here again the 
order vas. based chiefly on the riwaj-i- 
am. This mutationis of the year 1922and 
may yetbe challenged in Courts. p 
The oral evidence produced by the 
parties is meagre. Plaintiffs produced 
nine wiinesses while defendants produced 
only four, Of the latter only. two have 
stated chat the parties are governed by 
the pagwand custom while the plaintiffs’ 
witnesses who are also all Siddu Jats 
depose that they are governed by the chun- 
dawand  custonf. The witnesses have, 
however, not referred to any fresh instances 
of Gustom of any importance subsequent to 
the preparation of the riwaj-i-am of 1914. 
The pesition, therefore, is that there is no 
definite evidence of any importance, e. g., 
in thesaape of instances regarding the 
course of custom in the village Gulabe- 
the riwaj- 
i-amiof E914. That riwaj-i-am, of course,raises 
a presumptionin favour of the plaintiffs, but 
the fact ihat the custom has been in a fluid 
state in she neighbourhood has to be borne 
in mind The learned Counsel for the appèl- 


to be thus no judicial | 
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lants has strongly relied upon the evidence 
on the record regarding certain admissions 
made by the plaintifisin connection with 
the present dispute, and has urged that 
those proved beyond doubt plaintiffe’ own 
recognition of a change in the custom. 
This evidence is undoubtedly important. 
The admissions relied upon are as follows:— 
Gunna Singh died in October, 1918. The 
mutation with respect to his land was 
decided in December, 1918, (vide Ex. D-10 
at pages 101.111 of paper-book B). At that 
time plaintiffs apparently asserted their 
claim to hisland according to the chunda- 
wand custom but the defendants relied 


upon the pagwand custom. It was stated 


by Bhag Singh lambardar at the time 
that the cattle and other effects of Gunna 
Singh had been divided according to the 
pagwand rule. This fact was admitted by 
Hari Singh plaintiff as well as Ram Ohand 
defendant and mutation was then effected 
according to the pagwand rule. Subsequ- 
ently the parties appear to have made a 
reference to arbitration in connection with 
the Radi crop of 1919 on the land of Gunna 
Singh deceased as well as other property of 


the deceased. The Rabi crop was partitioned 


by the arbitrators according to pagwand 
rule and the decision was apparently 
accepted by the plaintiffs without 
any protest at the time of further contest 
(vide agreement at page 122 of the paper- 
book B), and evidence of Bhup Singh at 
page 15 of the same paper-book), The 
reference to arbitration in connection with 
the other property apparently fell through; 
but when Bhag Singh instituted a suit in 
February, 1919, for 1/15th share in certain 
moveable property of Gunna Singh valued 
at Rs. 7,500 the plaintiffs plainly admitted 
in para. 3of their jawab dawa that Bhag 
Singh was entitled to 1/15th share in the 
entire property left by GunnaSingh (vide 
page 120, paper-book B). This admission 
cannot be explained excep on the assump- 
tion that the plaintifis admitted the 
pagwand custom. It appears that Rem 
Ohand digputed Bhag Singh's claim at first 
but he too subsequently admitted it (vide 
Ex. D-3 at page 123, paper book B). On 
Ist July, 1920, Jai Singh plaintiff made 
an application for the partition of land, ad- 
mitting defendants to be co-sharers therein, 
and on the 8th July 1920, he also appeared 
before the Tahsildar, Muktsar, and made a 
Btatementin support of hisapplication. The 
applieajion, however, appears to have been 
subsequently dropped when fhe present 


„suit was instituted on the oth May, 1921. | 
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It would thus appear that for over 24 
years since the death of Gunna Singh, 
plaintiffs made no attempt whatever to 
dispute the pagwand custom beyond a 
faint-hearted assertion of a claim to the 
whole of Gunna Singh’s land at the time 
of mutation, and they have quietly accepted 
the division of Gunna Singh’s moveable 
property in accordance with pagwand 


* custom. Plaintiffs have made no attempt 


whatever to explain their admissions and 
conduct til the institution of the present 
suit. It has been pointed out by their 
Lordships of the Privy Oouncil in Chandra 
Kunwar v. Chaudhri Narpat Singh (6) that 
the effect cf an admission is to ‘shift the 
burden of proof to the party making the 
admission. Whata party himself admits 
to be true may reasonably be presumed to 
be so and until the presumption is rebutted 
the fact admitted must be taken to ba 
established. Inthe present instance, the 
admission and conduct of the plaintifis 


seem to ke inexplicable except on the * 


bypothesis that they considered pagwand 
to be the true rule of custom governing 
the parties at present. Itis noteworthy in 
this conneetign that the compromise which 
was arrivel at in the year 1898, amongst 
the descendant8 of the common ancestor 
Gulab Sinzh seems to indicate a swinging 
ef the pandulum towards the pagwand 
custom even at that time; for Anokh Singh 
was given an extra share only in considera- 
tion of the fact that as a Zaidlar, he, had 
to incur expenses in connection 
with entertainment of guests etc. The 
entries in the riwajiam referred to 


already. show beyond any doubt that custom * 


has undergone a rapid change in the 
neighbourhood. lt seems, therefore, very 
likely that it did so in the village of the 
parties also, and plaintiffs being conscious 
eof this faci did not think it worth while 
at first to dispute the pagwand custom. 
“ It wag for the plaintiffe to rebut the 
strong presumption raised against them 
by their ovn admissions and conduct but 
they have made no attempt to do so. It 
was urged on their behalf that the admis- 
sions may have 
misapprehension and that they do not 
operate es estoppel. But, as already 
pointed cat, the admissions ara sufficient 
to shift tha onus to them, and they have 
not explained why they made the various 
admissions, why they did not sue for 24 

(6) 29 A. 134; 341. A. 27; 110. W.N, 321; 9 Bom. 
L. R. 267;,2 M, L T. 109; 17 M. L.J. 103;5 C.L. J. 
115; 4 A.L, 3/102 (P. O.). o “a 

è . 


been made? under a°. 


V 


. 3. 89 ())—Netification No» 81-G dated Litk 
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years and why they have been content to 
accept the division of the moveable pro- 
perty according tothe pagwand.rule. They 
have not only not adduced any evidence on 
these points but have not even ventured to 
gointo the witness-box for the purpose, 
This omission is very significant and tells 
very strongly against them, vide Gurbakhsh 
Singh v. Gurdial Singh (7). 

-Itwas further urged on behalf of the 
plaintiffs that the defendants or their 
ancestors had also admitted chundawand 
custom on certain occasions. Ent these 
admissions were made long ago—prior to 
the riwaj:i-am of 1914. At that time, 
chundawand was apparently the prevailing 
rule. These admissions cannot, therafore, 
help the plaintiffs in this case. 

Finally, the fact that Ram Chand, one cf 
the brothers of Gunna Singh, has not 
joined the plaintiffs in this suit is also 
significant. It has been stated by one of 
the plaintiffs’ witnesses that Ram Chand 
has a second wife and heis siding with the 
defendants in order to favour the children 
of that wife. But this explanation seems 
hardly convincing. 

In view of the admission and conduct of 
the plaintiffs in this case, I would hold 
that the plaintiffs have failed to astablish 
that they are governed by the 'chuadawand' 
custom on which they rely. 

I would accordingly accept the appeal 
and dismiss thé plaintiffs’ suits with costs. 

: Tek Chand, J.—I agree. 

RoL d. Appeal diemissed. 

(7) 105 Ind. Oas:220; 460. L. J. 272; 53 M. L. J. 
392; 29 Bom. L. R 1392: A. I R. 1927 P. Œ. 230; (1927) 
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LAHORE HIGH COUET. 
Sgconp OivIL APPEAL No, 801 071927, 
April 9, 1929. 

Present :—Mr. Justice Tek Chaad end 

i Mr. Justice Agha Hajdar. 
Seth DONGARSI DAS—PLAINTIFF 
. —APPELLANT 
versus —— = 
. THe MUNICIPAL COMMITTEE, e 
FAZPILKA-—DRFENDANT— RESPONDENT, 
Court Fees Act (VII of 1870), s.7 (iv. (d)—Swits 
Valuation Act (VIT of 1887), s. 8— Lahore High Court 
Rules. and Orders, Vol. IIT, Chap. X, ro IV—Suit 
for injunction restraining Municipality “rom demo- 
lishing platférm—Valuation for purposes of Caurt-fee 
and jurisdiction—Punjab Courts Ach (V8 of 1918), 
February, 
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1924—Apzeal from unclassed suit—Jurisdiction of 
District Judge and senior Sub-Judge—Punjab Munis 
cipal Act “III of 1911), s. 172—Erection of structure 
not in accordance with sanctioned plan—Power of 
Muxicipakty. 

A suit for an injunction against a Municipal 
Oommittes requiring it to refrain from demolishing 
a structura erected by the plaintiff does not fall under 
r. IV of Shap. Xof the Rules and Orders of the 
Lahore Eigh Court, but under s. 7 (iv) (d) of 
the Cour; Fees Act the plaintiff is entitled to 
value if for purposes of  Court-fee at any 
figure he chooses and under s. 8 of the Suits 
Valuation. Act the value for purposes of jurisdiction 
is the same as that for purposes of Court-fee. ` [p. 
910, col. 1.] : 

An appeal from an unclassed suit of the value of 
less than Rs. 100 lies only to the Court of the Senior 
Sub-Judgs and the Court of the District Judge has 
no coneurrent jurisdiotion to entertain such appeal. 
[p. 910, co.s. 1 & 2.] 

Where a person in constructing a platform has 
deviated from the sanctioned plan and on notice 
being served by the Municipality fails to bring it 
in conformity with it, it is not proper for the Com- 
mittee to zause wholesale demolition of the platform, 
The Committee can only have it so altered as to 
NR -n conformity with the sanction. [p. 910, 
col. 2, 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 21st. 
February, 1927, affirming that of the 
Subordinate Judge, Third Olass, Fazilka, 
District Ferozepore, dated the 20th August, 
1926. 

Dr. Gekal Chand Narang, for the Appel- 
lant. - : 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT. 

Tek Chand, J.—This order will 
dispose 5f Civil Appeal No. 801 of 1927 and 
Miscelleneous Appeal No. 802 of 1997 
bath of which arise from the same suit. 

The facts are that on the 14th of Septem- 
ber, 1€21, the appellant applied to the 
Municipal Committee, Fazilka, for sanc- 
tion to construct a wooden thara on a 
drain ir front of his shop according to a 
plan which he submitted along with the 
application. The Municipal Oommittee 
sanetiored the construction of the thara 
subject to ceri&in conditions, as to its 
formation and the number of steps leading 
uf to it The plaintiff, however, deviated 
from the sanction in’ constrecting the 
thara. On the 10th of June, 1922, a notice 
was served upon him on behalf of the 
Municipal Committee calling upon him to 
co alter the thara within a week as to bring 
it in conformity with the sanction failing 
which he would be dealt with according 
to law. This notice does not mention 
the section under which it was issued, but 
the learned District Judge” has held, in 
my opinion, rightly, that it was under 
8.172 of the Municipal Act., The plaintiff- 
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‘did not comply with this notice and the 
Municipal Committee on the 7th of July, 
1922, issued another notice directing him 
to remove the  platfrom within one week, 
otherwise the Committee would have it de- 
molished at its own expense and recover the 
cost from him, The plaintiff, however, took 
no action and on the 6th of November, 1922, 
another notice was issued requiring the 
immediate demolition of the thara. 

No action appears tohave been taken by 


either side for four years until the 23rd of. 


June, 1925, when another post-card was 
Bent by the Committee to the plaintiff 
giving him three days within which to 
demolish the hara. This was followed by 
another notice on the 2nd of October, 1925, 
requiring demolition within six hours. 
The plaintiff, however, failed to comply 
and on the 26th of October, 1925, he 
instituted the present suit for the issue of 
an injunction to the defendant requiring 
them to refrain from demolishing the 
thara in question. The Subordinate Judge 
in a lengthy judgment, which: contains 
much irrelevant matter and refers to 
documents which were not placed on the 
record and to ‘evidence’ which was 


not led at the trial dismies»d the plaint- 


ifi's suit. 

It may be noted that the plaintiff had in 
his plaint valued the suit for the purpose 
of jurisdiction and Oourt-fee at Rs. 50 
each, under s. 7 (iv) (d) of the Indian 
Court Fees Act and s. 8 of the Suits -Valua- 
tion Act. On a preliminary objection 
being raised by the defendant Municipal 
Committee, the learned Subordinate Judge 
inan intermediate order ,held that the value 
for the purpose of Oourt-fee had been 
correctly fixed at Rs.50 but that the value 
for the purpose of jurisdiction should have 
been more than Rs.100 but less than 
Rs. 500 in accordance with r, IV of Chap. X 
of Vol. III of the Rales and Orders of 
this Oourt. In compliance with this 
order the plaintiff amended the plaint by 
altering the value for jurisdiction frgm 
Ra. 50 to Rs. 110. , 

On the tlismissal of his suit the plaintiff 
preferred an appeal to the District Judge 
and at the same time applied for the issue 
of an ad-interim injunction to the defend- 
ant not to demolish the thara till the 
decision of the appeal. The learned. Dia- 
trict Judge granted this application and 
issued the interim injunction prayed for, 

‘It seems, however, that the thara was 
demolished notwithstanding -the issue : of 
‘this injunction, The parties aré not agreed 
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as to whetter the demolition actually took 
place after the service of the injunction 
upon the Municipal Committee. On this 
the plaint=f-appellant filed an application 
under O. XXXIX, r. 2, for action against 
Rai Sahib Bool Ohand, Vice-President of 
the Municipal Committee, for disobedience 
ofthe injcnetion. "When the appeal came 
up for hearing before the learned District 


«Judge on the 3rd of February, 1927, a 


preliminary objection was taken on behalf 
of the Municipal Committee that. the real 
value for the purpose of jurisdiction was 


below Re. 100, that the order of the Sub- . 


ordinate Jadge to the contrary was wrong 
and that tre appeal lay to the Senior Sub- 
ordinate Judge and not to the District 
Court. The learned Judge, however 
overruled this objection by his«order dated: 
the 3rd of February, 1927, holding that he 
had concurrent jurisdiction with the Senior 
Subordinase Judge to hear the appeal? 
evidently relying upon Notification No. 9, 
dated the 3rd of January, 1923, issued by 
this Court under 8. 39 (3) of the Punjab 
parie Act A å 

- Against this order a petition for revi 
was filed on. behalf, of the repondeit 
' pointing out*that the aforesaid Notification 
had beer cancelled and. réplaced by 
Notification No. 81-G, dated, the 14th of 
February, 1924, according to which the 
only Court to which appeals lay from a 
decree o: a Subordinate Judge in an 
unclassed suit of the value of less than 
Rs, 100 was the Senior Subordinate 
Judge. The learned Judge 'dismiss- 
ed the petition for review holding 
that the Notification’ had not been brought} 
to his nozce on the 3rd of February, 1997 
though w-th the exercise of due diligence 
it could have been easily done. He there- 
upon proceeded to decide the appeal on the 


emerits ard finding against the appellant 


on the main points involved -dismissed 
éhe appea-: d 
Immefliately after this, he took up 
the applization under O. XXXIX, r.2 
against Rai Sahib Bool Ohand, but 
euriously enough, in his order on this 
application, he held that the 
against tha deeree of the trial Court Jay to 
the Senior Subordinate Judge, that it had 
been wreagly presented to his Court, and 
therefore, the interim injunction issued by 
him was ultra vires and its’ disobedience 
did not entail the consequences described . 
in O. XXXIX,.r. 2(2. He accordingly 
dismissed this application. The plaintiff 
-has preferred Second Appeal No, 801 of 


appeal’ w 


* contrary was erroneous, 


. that this 
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1927 against the decree of ths District 
Judge dismissing his appeal anc Mis- 
-cellaneous Appeal No. 802 of -1927 against 
the order dismissing the applica:ion under 
O. XXXIX, r. 2. E 

The miscellaneous appeal has, however, 
abated as the sole respondent Rai 
Sahib Bool Chand has died curing the 
pendency of the appeal. The appellant 


has applied to bring his son on tie record, 


but it is obvious that the right to sue does 
not survive against him and tae appeal 
has abated and must be dismissed. We 
accordingly dismiss Appeal No, 892 of 1927, 
but having regard to all the circamstances 
leave the parties to bear their orn costs in 
this Court. i 

In the main appeal the first ‘point taken 
by Dr. Gokal Ohand Narang on behalf of 
the appellant is that the plaint had been 
properly valued at Rs. 50 both fo? jurisdic- 
tion and @Qourt-fee and that the intermedi- 
ate order of the Subordinate Judge to the 
He has also urged 
that the appeal against the decree of the 
trial Court lay to the Senior Subordinate 
Judge and that.the learned District Judge 
had no jurisdiction to hear gud decide it. 
After hearing Counsel at length we 


are ofopinion that both these contentions : 


are sound. Mr. Fakir Ohand for the re- 
~ spondent has conceded that r. IV cf Chap.!X 
(Vol. III Rules and Orders) is inapplic- 
able to a suit for an injunction of the nature 
- claimed in the plaint and that under s.7 
(iv) (d) of the Court Fees Act tha plaintiff 
was entitled to value the plaint for the 
purpose of Court-fee at any figure he chose 
- and that under s. 8 of the Suits Valua- 
tion Act, the value for the purpose of 
jurisdiction was to be the same a3 that for 
the purpose of Oourt-fee, This being 
80, the appeal clearly lay to the Senior 


Subordinate Judga and when tae matte, 


was brought to the notiee of tke District 
Judge he should have set aside the 


intermediate order passed by the trial 


Judge and returned the memorandum of 
. appeal for presentation to tke proper 
Court. Mr. Fakir Chand urges that the 


e 'effectof Notification No. 81-G, dated the 


14th of February, 1924, is to confer con- 
current jurisdiction in such cases on both 
the District Judge and the Sazior Sab- 
ordinate Judge to entertain and hear appeal 
ir vases of the value specified therein. 
Bat after examining the terms of s. 39 (3) 
of the Punjab Courts Act and the Notifica- 
tion above referred t», "ID have no doubt 
contenijon is tof? sound 
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and fhat ^ the only Court to which 
such appeals lie is- that of the Senior Sub- 
ordinate Judge. f 
This, however, does not dispose of the 
matter as under s. 11 (2) of the Suits 
Valuation Act Court can on appeal entertain 
this okjection only ifit has been shown 
that the wrong valuation of the appeal in 
the lover Appellate Court has prejudicial- 
ly affected the disposal of the appeal on the 
merits. Dr. Narang frankly admits that 
no such prejudice ean be said to have been 
causedin this case. This being so, 1 must 


. hold that the decree of the District Judge 


is not defective, and must proceed to 
decide the second appeal on the merits. 

The learned District Judge has decided 
the case against the appellant for his 
feilure to comply with the notice of the 
10th of June, 1922, and has held that the 
subsequent notices issued in 1922 and 
1925 ware invalid, Mr. Fakir Ohand for 
the respondent has contested this last 
finding of the learned District Judge, but 
after hearing him at length, I cau see no 
reason to differ from the learned Judge's 
conclusion on this point. The case must, 
therefore, be decided in reference to the 
notice cated the 10th of June, 1922. 

Now, this notice pointed out the plaintiff 
that in constructing the thara he had ` 
deviated from the sanction and it required 
him to so alter it within a week as to bring 
it in conformity with the sanction. Oa 
his falure to do so the Municipal 
Commi-tee should have taken action : 
under s. 220 which provides that where 
the terms of any notice have not been 
complied with the Committee may: after 
siz hocrs’ notice by its officers cause the 
act to'be done. It is clear, therefore, that 
all thas the Municipal Committee could 
do on the failure of the plaintiff to comply 
with tke notice was to have the necessary 
alterations in the thara made through ite 
own agency. The learned District Judge 
hes, however, h€ld that the rights to alter 
the plaiform, necessarily carried with it 
the rigkt to demolish the existing platform. 
After examining the plans and» the other 
relevans portions of- the record, I am of 
opinion that this conclusion does not 
necesarily follow." It seems to me clear 


‘that the existing platform could have been 


altered 30 as to bring it in conformity with 
the original sanetion without its whole- 
sale demolition. This being so, the Oom- 
mittee was not justified in ordering its 
demolition and the plaintiff was ,entitled 
to the injunction prayed for. In view of 
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the fact that the platform has actually 
been demolished by the defendant during 
the pendency of the appeal in the District 
` Judge's Court, it is not, however, possible 
for us to give to the plaintiff the relief 
prayed for. But the defendant cannot be 
put in an advantageous position by its 
own wrongful act. I think, therefore, that 
having regard to all the circumstances and 
in view of what has happened, the proper 
order to pass is to set aside the decree of 
the District Judge dismissing the plaintiff's 
suit and in lieu thereof to grant him an 
injunction against the Municipal Commit- 
tee, Fazilka, restraining it from interfer- 
ing with the plaintiff re-constructing the 
platform in striet conformity with the plan 
sanctioned by the Municipal Committee on 
the Ist of November, 1921. 
I think that the parties must be left 
-to bear their own costs throughout, 
Agha Haidar, J.—I agree, 
R. L. Decree modified. 
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LAHORE HIGH COURT. 
Seconp Civit Appear No. 474 or 1995, 

March 7, 1929. 

Present:—Mr. Justice Fforde and 
Mr. Justice Bhide, 

PIARA-—DEFENPANT—A PPRLLANT 

versus 

FATTU—PrAINTIFF— RESPONDENT. 

Registration Act (XVI of 1908), s. 60-—Endorsement 
by Registering Officer—V alueof endorsement as evidence 
of exesution of deed —Precedents— Expression of 
opinion by higher authority, value of. 

A certificate endorsed on a deed by the Register- 
ing Officer under 8.60, Registration Act, is a relev- 
ant piene of evidence fer proving the execution of the 
deed. [p. 912, col. 2.7 e - 

Gangamoyi Debi v. Troiluekhya Nath Chowdhry 
(3), relied on. x " 

Though the rule of law laid down in each ease 
must be takengwith refefence to its facts, where 
there is a clear and unambiguous expression of 
opinion by a higher authority and that expression 
is general and does not appear to be based on any 
special circumstances of the case a subordinate 


Court is bound by such expression of opinion 
[ibid.] à . . 


Second appeal from a decree of the 
District Judge, Karnal, dated the 25th 
November, 1924, reversing that of the 


Subordinate Judge, Second Class, Karnal, 
dated the 6th February, 1994. * 
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Messrs. S&amair Chand and 
for the Appellant: . 
Mr. Mehaz Chand Mahajan, for the Re- 


spondent, 
JUDGMENT. 
Bhide, J.—The sole point for deci- 


Qabul Chand, i 


sion in thie second . appeal is whether a. 


certificate £s to registration endorsed on 
a ssle-deed; by the Registering Officer 
under 8. 60 of the Indian Registration 
Aci cen be looked .upon as a relevant 
piece of eridence for the . purpose of 
proving its execution. The learned Dis- 


trict Judge has excluded this certificate. 


from consiceration on the ground that it 
is no evidence of the execution ‘of the 
decument and has held the other evidence 
relied upon by the appellant to be insuffi- 
cient to prove its execution. ° 
The learned District Judge has relied 
upon Hor Lal- v. Thakur Bhagwan 
Bakhsh (1) and Muhammad Hassan €. Sohara 
(2)in suppcrt of his view. On behalf of 
the appellantit is contended that these 


rulings do rot lay down correct law and. 


in supportof this contention reliance is 
placed chiedy on the following authori- 
ties, vie; Gangamoyi Debi v. Treiluckhya’ 
Nath Chowahry (3), Ehtisham Ali v. Jamna 
Prasad (4),Thama v Govind Bilal (5) and 
Sarja v. Murlidhar (6). It may be noted 
here that the learned Counsel for the 
appellant 
may not, by itself, be ‘sufficient to 
establish exscution but his contention is 
that the learned District J udge has erred 
in law in excluding it altogether from 
consideration. He only prays that the 
case may be remanded to the learned 
District Judze for re-decision (as was done 
in Thama v. t3ovind Bilal (5)] after consi- 
dering this piece of evidence along with 
the other evidence relied upon by the 
appellant. 


Qn behalf of the respondent, on the. 
other haad, it is contended that the 
certificate of the Registering Officer merely 
shows that the legal formalities as to 
registration were complied with and that 


(1) 34 Ind. Cas. 281; 19 
(2 71 Ind. Cas. 805; A 


. 23. 
3 .1 
; 90. L. 


924 Lah. 389. 

E 349; 10 C. W.. N.522*8- 
,,R.379: 1M, L. 7.131; 16 M, LJ. 161; 33 

L A. 60 (P. C - . 


WA. . 0). 

(4) 64 Ind. Cas. 299; 94 O. 
30 M. L. T. 13Z 90. L.J. 71; 24 Bom. L. R. 675; A. 
I, R., 1922 P. O. 56; 27 C. 

I. A. 365 (P. C). > œ 

(5) 9 Bom. L. R 401. 

(6) 42 Ind, Cas, 715; 13 N. Ie R. 197, : * 


zonceded that the certificate . 
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it cannot be looked upon as evidence of 
its execution as there is no guarantee 
that the person who appeared before the 
Registering Officer and claimed io be the 


„executant was the real executant, There 


e execution of a Will, they remark: 


seems to be a considerable body of a«thor- 
ity in support of this view [vide Eripa- 
nath Tullapattur v. Bhashaye Molla (T), 
Shaikh Fez Ali v. Omedee Singh (8), Puzul 


Ali v. Bai Bilei (9), Salimatul Fatma v. , 


Koylashpati Narain Singh (10), Raj Mangal 
Misir v. MathuraDubain (11) etc.], Bus most 
of these rulings were prior’ to the Privy 
Council decision in Gangamoyi Debi v. 
Troiluckhya NathChowdhry (3)and the effect 
for that decision does not appeer t> have 
been considered in the later rulings which 
were referred to, The opinion of their 
Lordships on the question now before us, 
as expressed in Gangamoyi Dəbi v. 
Troiluckhya Nath Chowdhry (3), seams to 
"be perfaeily clear. After referring to 
certain oral evidence with regard jo the 


“This evidence would be quite suficient, 
in their Lordships’ opinion, to &nswer 
the observations of the Subordinate Judge.: 
But they desire to put the case on a 
higher ground. The regibtratior is a 
solemn act, to be performed in tke pre- 
sence of a competent official appointed to 
act as Registrar, whose duty it is to 
attend the parties during the regissration 
and see that he proper persorsare pro- 
sent, are competent to act, and sre identi- 
fed'to his satisfaction; and all things 
done before him in his official capacity 
and verified by his signature will be pre- 


e sumed to be done duly and in order. Of 


course, it may be shown that a deliberate 
frau upon him has been guecessfully 
committed but this can only be by very 
much strongerevidence than is fortheom- 
ing here". . 

The question before their Lo-dsbips 
was whether the Will had been duly 
-executed. There was some oral» e~idence 
onthe point, which in their Lordships’ 
view was credible enough. But tkey did 
not wish to decide the case me-ely on 
the bases ofthe oral evidence and held 
that the certificate of registration placed 
the case ona ‘higher ground’, Similerly 
in: Ehtisham Ali v. Jamna Prasad, (4) 
their Lordships held the execution of a 


(o 
(9 
(10) 17 C. 903. 

(1) 30 Tad, Cas, 576; 38 A. 1; 13 Ari J. 831. 
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document to be sufficiently established in . 
view ofits registration, On behalfof the © 
respondent it was urged that the docu-’ 
mentin question in Ehtisham Ali v. 
Jamna Prasad (4) was more than thirty 
years old and thatits execution could be 
presumed  uader s. 90 of the Indian 
Evidence Act. But this was not the 
ground on which their Lordships based 
their decision. > 

It is true that the rule of law laid down 
in each! case must be taken with reference 
to its facts but in the present instance 
we have a clear and unambiguous ex- 
pression of opinion by their Lordships of 
the Privy Oouncil on the point now 
raised beforeus,and we think it must 
be considered to be bindingonus. The. 
remarka of their Lordships quoted above 
are general and do not appear to be 
based onany special circumstances of the, 
case they were dealing with. In view 
of these remarks, the contention of the 
learned Counsel for the appellant that the 
certificate endorsed onthe sale-deed by 
the Registering Officer under s. 60 of the 
Indian Registration Act is a relevant 
piece of evidence for proving: its execu- 
tion must be upheld. The question whe- 
ther it issufficient to establish execution 
will naturally depend upon the circum- 
stances of each case. In the present in- 
stance, the question will have to be 
dacided by the learned District Judge 
after consideration of this certificate 
along with the other evidence on the 
record. totg 

Asthecase has to be remanded, we 
think it desirable in the interests of justice. 
in the peculiar cireumstances- of this case 
that tae appellant be given dn opportun- 
ity to prove the identity ofthe thumb-: 
impression of the executanton the deed 
with. -hat taken before the Sub-Registrar. 
This wil probably place the matter 
beyond any doubt... The respondent also 
should be givers an opportunity to produce 
evidence in rebuttal, . 

? We accept the appeal and remand.ihe 
case tc the learned District Judge 
decision of the appeal- before himin the 

~yemarks. Costs will 

follow final decision. 4 
Ffcrde, J,—l1agree. 


oR, Le Appeal accepted. 
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Abadi—Abandonment of house site—Tenant not 


leaving village—Landlord's right to-resume occupa- 


tion of site—Co-sharer landlords—Suit by some alone. 


— Custom relating to abadi, proof of—‘Qasba’, mean- 
ing of. : i 
Under the. custom -regulating the right of tenants 


- in their- houses in the'abadi, abandonment of the 


site-of the house is sufficient .to-cause the site to 


revert to the zemindar. It'is not necessary to prove . 


that the tenant has given up all connection with 
. the village. : 

. A co-sharer landlord is entitled 10 sue alone’ for 
' possession of a house site: abandoned by a tenant. 


The use of the word “qasba” is not inconsistent 


with the villaga or town being of the character of an ` 


-agricultural village. = 
“The custom whereby agricultural tenants occupy 
. Sites of the abadi on certain conditions is so pre- 
valent and so well known ‘that it will be presumed 
to exist inthe absence of evidence tothe contrary. 
A OnzotEY Lat v. MANZUR Aiman, A. L A. 1929 All 
489; 13: RD. 525 E , 813 


: - Mere planting trees, whether proof of éxclu- 
sive possession. - 


;, ; Planting by residents in the -abadi of trees, on 
vacant land near their houses cannot be alone any 
evidence of the -establishment of ‘exclusive posses- 

. sion of the vacant land .against. the other residents 
in the abadi. A OnERI v. RAM SEWAK, A. I. R. 1929 All. 

. 428; 13 R. D, 525 |. 4,,816 


© ———— Tenant's right. to transfer site—Custom— 
' * Evidence of instances—Burden of proof of nature 
` of. transfers, i 
“Where the number of instances of transfer of sites 
‘by ‘the tenant .is so large and where. the instances 
extend over such a.long period of time as to force 
the instances,on the notice of the zemindar, it would 
.be forthe zemindar to explain why he allowed tim® 
after time the transfers to go on‘without remonstrance, 
- But where the instances are only few, a ryot cannot® 
establish a right to alienat® unless he also’ shows 
' that the instances, though few, were good enough to 
attract the notice ot the zemindars and.to establish 





conclusively that tae zemindars acquiésced, because . 
' the custom existed.: A Har Prasan v. Hori Lau. 799 


Abatement, See Acra TExANGr ‘Act, 1901, s. 34 96 


- ABetment, See ORIMINAL Procepure Cops, “1898, 
ss, 234, 235, 236 -79 


Acknowledgment—Unconditional acknowlédgment 
—Implied promise to pay—Fresh cause of action. 


. Àn unconditional acknowledgment always implies : 
' a promise to. pay and, therefore, can furnish a sound - 


L Danie SINGH Vv, JOWAHAR SINGH, 


basis fer a suit. 
° 464. 
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Acts—General. 
Act 1&€0—XLV. See PENAL CODE. 
—— l&Cl—V. See Poutoz Act. 
——— 1€€5—III. See CARRIERS Act. i 
-— 1&€7—11I. See PUBLIO GAMBLING Act, 
—— 1€70—VII. See Court FEES AOT. 
—— J€T1—I. . See CATTLE Trespass Act. - 
—— JET1—XXVIL .See ORIMINAL TRIBES AOT. 
—— 1£72—I. See EvIDENOE ACT. 


—— ]18:2—IX. See CoNTRACT Act? ` 
— > 18:8-—VIIL - See NORTHERN INDIA 


Cana and 
; CEN ` Dratnage Act, Ti 
-—— 1873—X, See OATHS AOT, . 
—- 18°7—I See Srroirio RELE Adr. 
—— 1878—Xl. Sée Arms Aor.. : ai 
—— 1&:9—XVIIL. See LEGAL PRACTITIONERS AOT. | 
—— 1€81—XXVI. See NEGOTIABLE INSTRUMENTS ACT, 
—— 1882—II. See Trusts Aor. £ 
—— 1832—1V.- See "TRANSFER OF Property Act,” 

—— 1332—V. See Easements Act. ' 

—— 1682—XV. JHECEEBSIHENON Busts Cause Courts 
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—— 1587—V]I. See Surts VALUATION ÀCT. AN 
—— 1887—IX. See PROVINCIAL SMALL Cause Courts 


.——~ 1890—VIII. See GUARD 


ig anp Warps AOT, - 


` -a 1830—IX, See RAILWAYS Act. 


—— 1333—1V. See PARTITION Acr. 
—— 1894—I. See LAND Acquisition AOT, 
—— 1337—X. See GENEEAL.ÜLAUSES Aor. 
^ —= 1338—V. See ORIMINAL PROCEDURY CODE, : 
—— 1339— 11. See Stamp Aor. . ` 
-—— 1339—IX. See ARBITRATION ACT. 
——- 108—V. See OIvIL PRooEDURE CODE. 


—— 1398—IX. See LIMITATION Act. 2 
—— 1398—XYVI. See RBGIŞTRATION AOT. . - - / 
—-— 1339—11I. See Presipency Towns- INSOLVENOY 


- ÅO., 
` — 1310—IX.. See ErzorRIOITY AOT. 


< —— 1312—II. See CO-OPERATIVE BOOIETIES Act. 


—— 1312—IV. See Lunacy Act. - 
-—— 1313—VII. See COMPANIES Act, 
—— 1318—X. See Usunious Loans Aor. j 
-—— 1J40— V. See PROVINOIAL INSOLYENOY AOT, |. 
.—— 1322—XI._ See Income Tax ACT.. ; 
—— 1225—XI1X. See PRovIDENT F'UNDB Act. 
, — 1225—XXXIX. See Sucozssion ACT, 


^. Acts—Bengal, | e 
*.: . 366—IV. See;CarcurrA Porron Act, 
` —— IEB0—IX. See BENGAL Ozss Aor |. | 70. 
:9.—  1588—1IL See BENGAL .Looat BELF-CIOVERNMENT 
d OT. i : - 
~ .— JE85—VIII.-- See BENGAL TENANOY Aor. 
.— 1€23—IIL. -See OALOUTTA MUNIOIPAL AOT, - 
Act—Blhar and Orisga. 
e 


—— 1898—YVI. See ORora NAGBUR Tenanos Aor; 
A e. A 
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a ea ume Acts—Bombay. : 

Aot 1879—XVII, See  DEKKHAN . AGRICULTURISTS' 
TE Fa . Revise Acr. : 

= -1887—IV. ..See BORAY PREVENTION of GAMBLING 
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Ti Acts—C. P. | 
Jman 1920—I. See Q. P. Tenancy Act. -` 
- a 1992311. See 0, P. MUNICIPAL Aor. 
Pesos Acts—Madras, ^ > ~ 


mimi j885—VIL See MADRAS InnrGATION Omes Act. 
-= 1925—1l. See Mapras HINDU RaLiG1008 ENDOW- 


: MENTS ACT MS . 
um 1927—1I. See Mus RELIGIOUS IENDowMENTS 


“ae. ARDIAN GASES. 
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Agra Pre-emption Act (XI of 1922, ss. 4, 6, 
Ti—Sale -n execution of decree for specific per- 
formance—Right to pre-emption—Suit for specific 
. Performan.ce—Omássion to set up right to pre-emp- 
tion—Subsequent suit for pre-emption—Res judicata : 
—Civil Procedure Code (Act V of 1908), s. 11. ` 


A transfe”? óf proprietary interest for consideration 
which is effected ‘by. means of a sale-deed executed 
in pursuance of a decree for a specific performance 
is a. sale within the meaning of s 1l of the Agra 


. Preemption Act and a right of pre-emption can 


ccrue in respect of it. "a 

Such a sale is not a ‘sale in execution of a decree,’ 
within the meaning of s:6 of the said Act. j 

The omision of a party to a suit for specific 


* performance: of a contract of sale to set up his right 


= . ^ _ to pre-empt that sale will not debar him from suing 


A tace u n jab for pre-emption after the sale-deed has been executed 


man 1872—IV. See PUNJAB Laws Aor, 

—-— 1887—XVI. See PUNJAB TENANOY ACT. 

—— 1900— XIII, See PUNJAB ALIENATION or LAND 
ee 1911—IIL “See PUNJAB MUNICIPAL AOT, - 

—— 1918—VI. See PUNJAB Courts Aor. 


—— 1925—VII. See PUNJAB SIKA GURDWARAS Act... 
. x ET " 


Aor. 


*  . Acts—U. P. 
e——- ]886—XXII. See Oups Rent Aor. 
` *—— 1900—II. See Oupu SETTLED ESTATES ACT. 
—— 1901—1I. See Acra TENANOY Aor. 
—— 1901—11I See U. P. Land REVENUE Act. 
— 1910—IV. See U. P. Exorss Act. bis oF 
- —— 1916—II. See U P. MUNICIPALITIES Act. ` | 
'—— 1922—XI. See AGRA PRE-EMPTIOM Act. 
—— 1926—IT]. See Acra TENANOY Act, 


f Regulation. 
Reg. 1872—IIT. See 
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SowTHAL PARGANNAS SETTLEMENT : 
REGULATION. | - f | 


` © Statütes.. l 
1915—(3 & 6 Gzo. V, c. 61). ` See Government or INDIA 


AM . Acr. E 
1919—(9 &10 Gro., V, o, 101). See GovERNMENT OF 
E, . INDIA Act. = 


“Admissions, effect of. A CHEN 
An adfnission made in a Court of law no doubt 
carries with it great weight but.itis not conclusive 
and binding on the party making it, unless it operates 
“as an estoppel. . B Bar DEvMANI v. RAVISHANKAR OGHAD- 
BHAI, 31 Bom, L. R. 109; A.I. R. 1929 Bom, 147; 53 è 
B. 321 è 236 


Adverse possession. "uM. 
-- See HINDU Law - 278,740 
433 


See RELIGIOUS EMDOWMENT 


—~--— Co-owners—Sale of land by some of joint: 

owners—Delivery of possession—V endee's possession . 
* adverse agatest owner not joining in sale. _ 

Whefes joint owner of land sells it in its en- 
tirety and delivers possession of it to the vendeeg 
the possession of the vendee is adverse to the 
other joint, owners. The proposition ofe law that : 
the possession ofa co-sharer should be deemed to . 
be on behalf of 4ll the co-sharers has no applica- 

„tion to.such a caseas the possession ofthe vendee 
cannot, in its inception, be said to be on behalf of 
guch jeintowngr. «4L IBRAHIM v, ALT MUHAMMAD 890 

; : 


-—— 








is in executicn of the decree in that suit, inasmuch „as 
the right of pre-emption accrues only after the såle- 
„has actually. taken place and there is no prospective 
right before that contingency happens 
OCuannv. Ras OHANDRA, A. I. R.1929 All. 462; (1929) 
A: L. J. 766 495 


A Lan 


-5s. & (3), 11, 12—Isolated plot of land— 
Land covered with buildings—Pre-emption. 
Under ss. H and 12, Agra Pre-emption Act, a right 





of pre-empticn accrues in favour of the co-sharers ina . 
. Habe even when a petty proprietary interest is trans-_ 
erred. 


The fact that a plot of land is covered by build. . 


ings does no: exempt it from the operation of the 
- Agra Pre-emption Act. AJamya PRASAD v. MonBAM- 
MED ZAHIR-UD-DIN Kuan, A. I.R. 1929 All. 366; (1029) 
A. L, J. 398 ` 874 


.S. 9. See U. P. TAND REVENUE AOT, DOR. 
S8. 11,12. See AGRA PRE-EMPTION. AOT, 1922, 
y A | + 874 


8.106 


WAR Agra Tenanzy Act (Il of 1901), s. 20 (2)-Ez- ` 


proprietary tenancy, meaning 0f —Transfer of such 
interest, X E : Se UN 
Father of meS effected a. mortgage of his land .- 

in 1895, in fevour of one N. Between 1901 and 1906, - 


"ie. after the passing cf the Agra Tenancy Act, 190), > 


one P- purchesed. the entire zemindari property of 

S. Subsequert to this purchase by P, N purchased 

half the property at auction sale which was held 

on the foot cfa mortgage which was prior in date 

to the mortgage on foot of which P purchased the 

entire zemincari property. Thus in 1907 P was. 
owner of one-half, N of the other half and in - 
addition N was in possession of ^5 plots under the 
mortgage of 7895, Subsequently there was a parti- 
tion betweén N and .9 and out of 55 plots 20 were 
allotted to P and 35 to N. In 1923 S surrendered 
his tenancy rights in 20 plots to P and also trans- 
ferred his rigat of redemption jn 35 plotsto P. P 
instituted a sait for redemption of the dhtire land 
consisting of 55 plots : i 


Held, that the passing of the Agra Tenancy Act of 
1901 turned tae mortgage of 1895 into a mortgage 
of ex-proprietary tenancy and the possession of S was 
maintgined through his mortgagee N. 

Held, furthe- that the transfer of the equity of rè- 


demption of £5 plots was a transfer ofan interest 
in ex-proprietary tenancy which is forbidden by 


law and, therefore, a redemption of 35 plots could 


. 
U» 
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not be permitted. But the redemption of the 20 plots 
Was permissible under law. A NAURANG SINGH v. 
Puexu Buagat, L. R. 9 A. 237 Rev.; 12 R. D. 39]; A.L. 
R. 1928 All, 590 878 


o S, 34—Several trespassers in possession of 
land—Compensation for fair rent, nature of liability 
of trespassers for—Suit against all trespassers— 
Death of some~ Legal representatives not brought 
on record —Abatement—Civil Procedure Code (Act V* 
of 1908), O. XXII, r. 4. 

There isnothing in the language of s. 34, Agra 
Tenancy Act, to preclude any one of several persons 
occupying land without the permiesion of the land- 
lord from being sued ‘for paying the compensation 
of fair rent. Therefore, where a suit is brought 
for recovery of compensation as fair rent against 
three trespassers and one of them dies during the 
pendency of the suit without his legal representatives 

eing brought on the record within limitation, the 
suit will proceed against the surviving two defend- 

ants. NANAK OHAND SINGH v. Kuus, 12 R, D. 414; A. 

J. R. 1928 All. 555; L. R. 9 A. 215 Rev. 9 

S. 47— Agreement. for enhanced rent— Regis 
tration. 
A agreement to pay enhanced rent from a 

future date is compulsorily registrable under s. 47, 

Agra Tenancy Act. A AHMADI BEGAM v. Duan SINGH 

L, R. 9 A. 137 Rev. 12 R. D. 241; A L R. 1928 All. e 

2 


8. 57 (a)— Decision of Revenue Court that 
defendant is agricultural tenant and not grove-holder 
—Jurisdiction of Civil Court—h Hfect of fraud. 

A Revenue Court has jurisdiction to decide whe- 
ther a person sought to be ejected is an agricul- 
tural tenant or a grove-holder and, if it decides 
that he is an agricultural tenant, such a decision 
would bar the jurisdiction of the Oivil Court to re- 
agitate the matter, If the decision of the Revenue Court 
is vitiated by fraud the Civil Court has jurisdiction 
to declare that it is null and void by reason of 
fraud, and it would then have jurisdiction to decide 
the matter over again. 

The Civil Court is the proper Court to determine 
whether a decree ofa Revenue Court is vitiated by 
fraud, and a finding of the Kevenue Court in review 

“ proceedings that its decree is not vitiated by fraud 15 

not binding on the Civil Court A JaHANDAR BEGAM 
v. OHINTA, A. I. R.1929 All. 233; 13 R. D. 336; 855 


ss. 57 (b), 65, 66 
tenants—Rule applicable. 

A suit for ejectment of a tenant on the ground 
that he was usingthe land fora purpose which was 
inconsistent with agriculture is one based on 8.57 
(b) and is not within the purView ofs. 66 ofthe 
Agra Tenancy Act. Therule which applies to such 
a suit is embodied in s. 65 of the Act. A Mafss 
Rau v. MOHAMMAD HUSAIN, L. R.9 A. 232 Rev; 12 R.D 
419; A. I R. 9928 All. 624 283 
———— --8$, 95, 167—U. P. Land Revenue Act 

(III of 1901), s 4l—Boundary dispute between 

landlord and tenant—Jurisdiction of Civil Court. 

Under s. 95 of the Agra Tenancy Act read with 
8.167 of the said Act a tenant cannot sue his land- 
lord ina Civil Oourt for a declaration of the Area 
and boundary of his holding. ' 

Section 41 of the U.P Land Revenue Act is not 
confined to boundary disputes between proprietors 
or between tenanjs and so must be deemed to in- 
clude also, boundary 











—Suit for ejectment of 


GENERAL INDEX, 


digputos between a zemindar - 
Ld 
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and his tenent. A JADUNANDAN SINGA v. Becuan Koet, 
A. LR. 1929 AH. 442; 13 R. D. 527 870 


$8.95, 202—Suit for establishing tenancy 

—Proof of tenancy —8Suit for establishing tenancy- 

at-will, competency of—Swit forejectment as tres- 

passer—Pwa of tenancy—Decision in accordance 
with decision of Revenue Court—Defendant's 

plea of went of proceeding under s. 202. 

The mere fact of a party suing under s. 95 of the 
Agra Tenaney Act does not prove that he is a tenant 
of the other party. 2 A 

Under s. £5, Agra Tenancy Act, a suit to establish 
one's right as a non-occupancy tenant can also lie. 

The  plamtiff sued for the ejectment of 
the defendant ina Civil Court on the ground 
that he was a trespasser. The defence was that ha 
was a tenamt under the plaintiff. The defendant 
also requested the Court to stay the proceedings 
pending the decision of a suit previously filed by 
him inthe Revenue Court for the dBtermination of 
his status. The Civil Oourt granted this request 


6 and eventualy decreed the suit after the defend- 


ant's suit wes finally rejected by the Revenue Court. 
The defendant subsequently in second &ppeal raised 
the plea tha; the trial Court ought to have taken 
proceedings anders 202 of the Agra Tenancy Act: 
Held, that the defendant could not be permitted 
to raise the plea as he himself had accepted that 
the litigatior in the Revenue Court was based on 
ihe same catse of action and that the decision by 
the Revenue Jourt was binding on the Civil Court. 
A Lata SrscH9v. RAGHUBIR Narain, L. R. 9 A. 138 
Rev.; 12 R. D. 223; A. I. R. 1923 All, 366 275 


————— 55 146,167—Misappropriation of distrained 
crops Suit for value of crops—Jurisdiction of 
Civil Courts. 

Asuit forthe recovery ofthe value of crops mis- 
appropriated bya landlord after gistraint does not 


"fall within ths purview of s. 146 of the Agra Tenancy 


Act, 1901, and is cognizable by a Civil Court. . 
The Agra Tenaucy Act permits distraint. under the 
supervision f the Court and irregularities in 


following the procedure laid down by the Act in 


that behalf and the injury resulting from suche 


irregularities are matters to be dealt with _by the 
Revenue Cours, but the broader questions ariging in 
actions based on tort are not excluded from the 
jurisdiction of the Civil Courts. A JoHARI MAL v, 
BALMAKUND, (1329) A L.J. 890; A. I.R. 1929 All. 669; 
13 &. D. 680 i 802 


*. s, 164 (2)—Suit for share of profits— 


Gross rental —Actual collection—Onus. 

Ordinarily, eccounts between co-sharers of a mahal 
are settled on ectual collections. But under s. 164 (2) of 
the Agra Tenancy Act the Court can awarda sum that 
may be provec to have remained uncollected owing 


‘to the negligence or misconduct of the defendant. 


The initial onus* lies on the plaintiff in such a case, 
but the onus may be discharged by poof of cir. 
cumstances frcm which gross negligence or miscons 
duet may be inferred. A BHARAT SINGH v. Ganga, 
12 R. D. 649; 5. I. R. 1928 AIL 767; L. R. 9 A. 23 
Rev . e. 

= 8.167, See Aura Tenancy, Act, 1901, s. 95 


e 870 
— —— 8. 167. See Aara Tenancy Act, 190], Poe 


=- $, 193——Jurisdiction— Alternative option, 
Once a Cou-t has"selected botween the option 
. > e 


.. and it^.cannot change its mind: subsequently and , 
: + proceed to adopt the other course which-was. open to . 


z 


v MER 


ee "|. “INDIAN 
É „gra Tenancy Act—1901—coneld, . 


given to it~ 


; to -determine the question of title itself ar refer the 
defendant to Civil Court, its jurisdictionis exhausted 


oe it inthe beginning. A Suro Prasan v: Doni, A. I R. 


` :x1929-All. 164; 13 R. D. 268 


Dot #:Wheré:the exact amount» 


"VAmendment.:. 


m ascertainable, -as-for: instance; where®a- common staff.” 
sig -employed 4o: manage a numbér- of -properties of , 


. v percentage as co 


+ 221929 All.:155; 13 R. D: 163 . 


' eof the lower. Courts... AS 


toa x B 391 (2-À) 


: “789 
5. 201 -(3)—Suit for 'profits—Presuniption 


“a 





- of correctiom-of : Revenue: Register, wietherrebut-. A.J. R,1329 Lah. 394 


: .table—Previous deeree of Civil: Court, effect- of — 
1 Lambardar’s right to collection"ch 
_ | -dues, nature of. 


"-i The. presumption ‘enjoined by s::20- (3) ‘of’ the 
-Agia Tenancy : Act ‘of -1901‘-is: conzlusive and 
absolute, ‘and entries in-thé Revenue Register must 
; be -given ‘effect fo-in a suit for profits, in-so.far as 
'ethey record: the ‘plaintiff's proprietary righis,-how- 
. ever: clear: and: incontrovertible ‘the "proof: to the 
: contrary maybe. . . - 

-Qonsequent]y, unless it operates’ as 728 judicata, a 
judgment or" decree: previously ‘obtained. - decleiing 


irights which are inconsistent with-the entries should - 


-be ‘ignored like any other evidence offered 
“he incorrectness of those entries. `` ` d 

: Lambardári- dues: have -no referente io -costs 
udncurred..by a-ilambardar :-in? course- o£ -village 
“midnagement-:and. a "lambardar ~ is - ent-tled -to such 
' dues. wholly -apart - from’ what’ he vis entitled to 
«recover -as his. out of -pocket- expenses in making 
“collections. i 


-to prove 


"which a ` lambardar--has 
ató > spend: -in -making -éollections ic not easily 


x heterogeneous character - of .which -onl#>‘one—is.. in 

5dispute'in a-suit for profits:or where 8; lambardar 
engages no karinda or mukhtar and :personally 
works. as':guch, he:-is entitled. to 2 reasonable 
gis of collection. . mE ORE e 

"There is-no-hard and fsst.rule.as io. what per- 
centage: should: be allowed and. the : circumstances 


„of each ease. have ‘to.be considered in fixing ‘the | 


„amount A. Í.. R. 


742 
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..MonaMMaD-ISHAQ v. JAFRI BESAM, 





- 8,202, See Aara Tenancy Ar, 1201 


Agra Tenancy Act (lil.of 1926), s; 45. See 
-Law : ` 
\Agreement to lease—Registration, See: Re 

«TION AOT, 1908, s, 17 CEN 
~ “See REGISTRATION Act, 1908, 3.17 
.See DECREE , 


oA 


- «mandi, nature of—Contract Act (IE of -1872), s. — 


::28—W agering: contracts. i 
“. The transactions in-what are knowh -n.the Bombay 
“Market as American Futures are ordinarily wagering 


Jirünsactioms. -B EMPEROR V.: THAYARKAL. RUPOHAND, 
.31 Bom. L. R.146; A. L.R. 1929 Bom. 134;.30 Or..L. 


= J. 594- : .e51 
TAppeal—New plea. . RP 
- In second appeala Court will not -eke up a@oint 


-zof Jaw: for-the- satisfactorye-determinetion. of -which | 
ents 


there is no material in-the pleadings and jud 
ADHO KANDU v. JHINKA..KUER, 


A. I. RB, 1929 All. 456 749 
‘Approver., See CRIMINAL -PRocEpuRH Copz, . 1606, 
: : = | 193 


in a” 199--of .the: Agra. Teneney Act -` 


arges—Lambardari 


GASES. : EE 


Arbitration—Criminal .- zoómplaint-—Legality :of^ nem . -° 
ferring to arbitration—Award, value of— Custody 
of fenicle; question -of— Arbitration, competency of.- 
“A -erincinal, complaint. cannot be;.referred to: arbi- 


tration and-the award: which follows it ‘cannot’ be ..' 


madea rile ofa Civil Court. : - = 
The question asto whois .entitled to the custody 
‘ofa woman is one which should. be. decided .by the 
* Court itzelf and cannot ‘be ‘referred to arbitration. 
* LEMALKA v. SARDAR, 11 Lah..L.J. 89; 30P.L. BE 


Opinion of arbitrator on points mot referred, . 
value cf. ` d . : 
“The opinion expressed ‘byan arbitrator. on a point 
. Which was not referred to him.is not. binding on the 
,.parties tothe reference A FAZAL AHMAD: V S. Har 
` Prasad, a. I R.1929 A11.465; (1929) A. L.J. 620 ' 1 


“—— Submission clàuse— Invalid arbitration. set 
caside. by Court, effect of— Arbitration Act (IX of 
1899), applicability of. 


<.” An attempted arbitration which when examined by 
the Court- is found not to have been an arbitration 
sat allin Jaw and-which is consequently set aside by 
tthe Cou-t, does: not affect the validity ‘or exhaust 
‘the forc» ofan arbitration clause in an agreement. ` 
The Ù P Arbitration Act -has no application -to 
arbitrations which under the terms of the arbitra- 
-tōn clause in” the:contract, are to be held in 
' Calcutta ` A RIKHAB Kumar v. TRIVEDI & Co., A E^ R. 
-1929 All 455; 1929 A L. J. 877. - 444 
. Arbitration. Act (IX of 1899) 58. 8, 9, 19—Stay 
; + of ksuit—Principles—A ppointment . -of two..arbitra- 
tors jo-ntly—Refusal of one to act--Procedure— 
. Applicability of s. 8 (1) (b). 


-.- Sectioa- 9. of the Arbitration Act’ contemplates 
=Cages-of submission to:'two arbitrators one to be 
-appointed by each party ‘and has no application to. 
-a submission -to two arbitrators’ who have been 
i mutually agreed -upon‘'and appointed by both the 


- parties. . . 


| Section 8 (1) (b) of the Arbitration Act is. appli-, 
cable where one of two arbitrators: who. have. been - 
. mutually agreed upon by both the. parties, refuses 
to act. ES 
Where:the- parties- have agreed to refer a dispute . 
. to. arbitration. and one of them notwithstanding:that 
agreemsnt commences. an action. to have ‘the. dispute 
.determ-ned by the, Court, the prima facie leaning of 
the Court is to stay the.action and leave.the plaintiff . 
.to-the tribunal to which he has agreed. C. GENERAL 
 Eüzorg10 Trapine Co. v. SIEMENS INDIA Lr», -49 O. L. 
J.19; £.I R.1929 Cal.177; 33 O. W. N. 418; 56 0. on 
: - 6 

. Arms act (XI of 1878), s. 19 — —Possessiou of arms 
witheut license, offence’ of—District “Magistrate's 
. esanction, necessity of —Illegality]of search, effect of. 
: Whee arms have been found ..in .the possession, 
cof the eccused, no- question ‘of the legality of the- 

-search or otherwise can be raised by him ene 
-Sanc.ion of the District Magistrate is not necessary - 


“for prosecution under s. 19 of the Arms Act. A EMPEROR 
v ÀBDEL Guarcr, A. I. R: 1929 All. 68; 30 Or. L. J. 
“566; (1229) A. L. J- 28 ees “29 


—Ss— — $;19 (f) —Joint family--Article found. in 
fam-ly house—Head of family, presumption. -asto 
possession of—Rebuttal of presumption.. 
In the ease ofa house occupied by a: joi 

4here-is an initial presumptiqn: that an :ar 

. found therein is in the possession of Vhe head: 

e . 5 ] 


nt family 
:article 


of 
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the family and this presumption is not rebutted by. 


the fact that the head of the family..is a very old 


man, L.Karav SINGH v. EMPEROR, :A. I. R,1999.Lah. : 


pa 


872 : vou TI 718 
Attachment, effect of.. - .- S 
Attachment- does notcreate.any-title ‘but -only 


prevents alienaton. 


GENERAL-INDEX; - 
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, of occupancy holding—Sale-of holding forarreare of . 
rent—Mortgcegee, whether entitled to sell subject to 
rent-decree—Presumption of non-transferability.* 
Non-transfe-ability.is an’ ordinary incident of an. 

occupancy holding and it will be presumed ünder the. - 


law to be so until the contráry is shown. 


B Narayan KoNDAJ 'TEMKAR v... 


GovIND KRISHNA ABHYANKAR. - , 271. 
Attestation. See TRANSFER of PROPERTY Act, T 

- 367 ` 
Award. - See REGISTRATION Act, 1908, 8. 17 875." 


Onus of proof of ,invalidity —Presumption 
of regularity of judicial acts—Hvidence Act -(I of 
1872), s. 91. l ok 
Where an award is proved it must bé -presumed; 

until the contrary is shown, that there wasa valid 


reference and that-the' award -is in accordance with . 


the reference. . 
An agreement ‘to- refer to arbitration is not a 


contract; grant, or other disposition of property within. 


the meaning ofs. 91 of the Evidence Act. 


The principle that,acts done by persons. in a. 


judicial or quas? judicial capacity are presumed to 


have been done‘correctly until the contrary is proved... 


A BABU Ram v. LALA Ram, A. I. R 


applies to awards. 
1929 All. 453; (1929)-A.’L. J, 528 


Bengal. Cess. Act (IX 0f:1880', 8, 6—Lease of 
mine—Landlord's right ‘to.recover cess ron royalty 


paid to Collector. : 
Royalty is included within’ the term net annual 


profits as defined in's. 6 -of:the Bengal Cess Aot, 


and the lessor of a mine is .entitled' to recover 
cesses paid by. him to the. Collector upon.such royalty 
from: the lessee, where the latter has agreed to pay 
all taxes, rates and assessments in the -nature of 
public demands. ` Pat T. H.-BunNETT v. W. H. BUR- 
ToN; A. I. R. 1929 Pat. 110; (1929) Pat. .299; 10 P. Ls 
544, 


853 © 


_A mortgages of an occupancy holding is not. en- 
titled to a dec-ee for sale of the holding. if the land- 
lord has. already’ purchased’ it in execution of a . 
«ent decree, sven “if the mortgage has’ not been . 
y ien d annulled under.s, 167'0f the Bengal Ténancy 
ck. 3 ; 
. Where ‘a reat decree -is not satisfied by payment 
into'Court bezore the'sále, the relationship of prior. 
and subsequent mortgagee. is.not created -between : 
the landlord kolding a decree for rent and the in- ` 
eumbrancer.: PatSouRnENDRA MOHAN SINGH v. KUNJ- 
BIHARI Lar, 10 P. L. .T..129; A. I. R. 1929-Pat, 22278 
. 518 - 


Pat. 439° 


—— —— 88; 32, 104—Givil. Procedure (ode (Act V 
of 1908), s. 11,. Exp. IV —Proceedings under s. 104 
—Omission :o plead non-liability. to enhancement ` 
.—Enhancement—Subsequent ‘suit - for: enhancement ^ 
on ground cf rise in price of food erogs—Defence* 
that -there 73 no -holding—Res judicata. 

Where. Jana held-by a raiyat consists of entire 
parcels of agricultural: Jand and- an undivided: share 
of a parcel o: homestead land it is not a holding 
anda suit for enhancement: of rent under s. 30 of the - 
` Bengal Tenanzy Act would-not lie. : 

A -decision for.enhancement of rent*in a proceeding 
under s. 104cf the Bengal Tenancy Aot, in which- 
the question whether the tenancy, isa holding-.and.- 
whether the rent could’ be enhanced'is mot raiséd- ~ 
and-decided, will not’ operate as a bar to 'the.trial' 
and determinetion of the said «question in a subse- 
quent proceecing for enhancement "of rent ‘on the 


' ground of rise in the price of staple food crops- 


Bengal Local Self-Government Act (Ill of1885)* 
s. 138 (a)— Election: Rules, rr. 1A, 42—Hlection- 
vitiated by wrong decision of presiding officer on. 


objection raised under r. -42—Suit to “set aside 
election—Jurisdiction of Civil Court. - 

- A Oivil-Court has jurisdiction to -entertain a suit 
for setting aside an election under the: Bengal Local 
Self-Government Act,.where the .validity of the 


election is objected to on grounds falling within r. 42 - 


of the Election Rules. C SIBESH CHANDRA’ PAKRAsHI v, 
Bret BHUSAN Roy, A. I. R. 1928 Gal. 750; 56 C. 52.372 


Bengal Tenancy -Act (Vill-of 1885), s. 12— 
Transfer of holding—Suit against ostensible trans- 
feree--Landlord aware of interest. of others—- 
Nature of: suit. < 
Under the Bengal Tenancy Ao$ it is not obliga- 

tory on-the landlord to treat as tenant any person 

of whose interest he may have had notice but whp 
is not a transferee under 8.12 of the Act., 
A release ismot a transfer within the meaning of 

s. 12 ofthe Bengal Tenancy Act. . 

A suit for rent brought against a person. who is 
the .ostensible. transferee and. of whose. purchase the 


landlord has received: notice .under :8.:.12 of the: - 


Bengal. Tenancy. Act is a suit. for. rent. properly . 


framed and-is binding.on the -tenure even though. 


the landlord is aware. that.there ars “other persons - 
really.interésted in the..holding.: C Busturapa BERA - 
v. SRINATH CHANDRA MANDAL, 49 O. L. J. 132; A. s 
5 d 
$5423, 26; 65,148,167; 158-B—Mortgage - 


1929 Cal.-258;, 33 O. W. N.629 ~ 





after the institution of the: proceedipgs under s 104 - 
ofthe-Act. C Bre Bikram Kismore v. RAJJAH, A. LR, ^ 
1929 Cal. 201 r $37 
—— 8. 4€, application of. bans 3 

The applica-ion ofs 48, Bengal Tenancy Act, is not 
confined to cases where'the' holdings are absolutely 
co-extensive. C SRIJAN Gáàzrv.ABDUL SATTAR, A. I.R. | 
1928 Cal. 885; 32 O. W. N. 1050; 56 O. 217 731 ° 
——— —— 8, 6E. See BáNcaL TRNANOY Aor,” 1885, 88.” 

23,26 - - “518 ~ 
- $. 85—Lease by--raiyat:to under-raiyat in- 

excess of his right—Under-raiyat, in possession ‘of 
- eleased prope-ty—Suit for recovery of land'by undere - 

raiyat. : . 

Although an under-raiyat's lease'-is'in excess of `. 
what a raiyat is entitled. to- grant to’ an “under: 
raiyat under he provisionsof s. 85, Bengal Tenancy ° 
Act, yet, if the under-raiyat was in possession of pro~’. 
perty on the basis of the kabuliyat, he had sufficient `- 
interest in the property to-recover. the-land: GC Rar - 
Cuaran’ PAL v Jabu Nats PaL, A. T. R. 1928 . Cal. 376 ., 





, : 272. 155 
p 8.104 Set BENGAL Tenancy Act, 1885, y 80 4 a 
pti - e. 637%. 
-8s. 105, 107—Dispossession~ of tenant—=-. 





Préceedings® under s. 105—Omission of tenant to set ` 

up plea of s-spension of. rent—Decreg fixing rent 

—Subsequen- suit "for rent—Plea_ of ‘suspension,: 

porns cf—Decree under s. 105, éffect-of- - i 

A decree in proceedings under s. 105 of the 
Bengal: Tenamcy Act is gonclusive betfreen the parties 


LA 


Bengal Tenancy Act—concld. , 


te the proceedings as regards the area of the hold- 
ing and therentof the holding, and soe Tong as the 
decree is in force the tenants are bound to pay the 
rent fixed by the Settlement Officer in respect of 
the area in their possession at that time, and the 
fact that: the deoree was ex parte does not take 
‘away from the effect of the decree. 

A tenant who omits in such proceedings to set 
up the plea of suspension of rent for partial dis- 
possession cannot set up the plea in a subsequent 
suit for rent by the landlord. ; 

The whole basis of the doctrine of suspension of 
rent is that the rent due is one entire sum. C 

' SAJJAD AHMAD v. TRAILAKHYA Natu, 55 C. 464; A. I. R. 
.1928 Oal. 479; 32 O. W. N.472 375 
ss. 105, 109—Application under s. 105 
withdrawn—Fresh -suit on same subject-matter 
barred. - 

H an application is made under s. 103 of the 
Bengal Tenancy Act, 1885, and subsequently with- 
drawn, whether with or without the permission of 
the Court of the Revenue Officer to institute a 
fresh suit in a Civil Court, a suit‘onthe same sub- 
ject-matter is barred by the provisions of s. 109 of 
tke Act. | . 

Itis the nfaking of the application under s. 10. 
of the Bengal Tenancy Act, whatever be its fate 
Afterwards, that brings into operation the prohibi- 

*tion contained in s. 109 of the Act. P C RrsHEE Case 
Law v. Satis CHANDRA Pat, 33:0. W. N. 705; A. L R. 
1929 P. O. 134; 57 M. L. J. 43; 30 L. W. 279 396 

SS. 148, 158-B, 167. See BENGAL Tenanoy 
Act, 1885, ss. 23, 26 , " 518 


Bombay Prevention of Gambling Act (IV of 
1887), 8. 6——‘'Special search warrant,’ essentials 
of —Misdescription, . effect of—Book recording 
wagering transactions, whether ‘instrument of 
gaming.’ 

A search warrant issued under s.6 of the Bombay 
Prevention of Gambling Act must describe the place 
intended to be searched with great clearness and 
freedont from ambiguity. But a mere . inaccuracy 
of description which is not so material or substantial 
as to mislead a stranger, if he were to go to the 
‘locality and attempt to find the place with the help 
ef the warrant will not vitiate the warrant ’ 

The expression ‘special warrant’ in the said section . 
has refesence only to the limitation as regards the 
person or persons who would be competent to 
execute it, and & warrant does not cease to be a 
Special warrant merely because it is intended to 
apply to a large number of tenements and persons. 

A book used for the purpose of registering or 
recording any gaming transaction is an ‘instrument e 
of gaming’ within the meaning of the Bombay Pre- 
venation of Gambling Act. B EMPEROR v. THAVARMAL 
RuecnanD, 31 Bom. L. R.158; A. I, R. 1929 Bom. 157; 
30 Cr. L. J. 595; 53 B. 367 251 
Burden of proof. See LANDLORD ANDTENANT 601 


Oaloutta High Court Original Side Rules— 
~œ Civil*Procedure Code (Act V of 1908), O. IX, r. 18— 
Limitation Act (IX of 1908), Sch. I, Art, 16,—Ex* 
parte decree by High Court on Original Side— 
Negligence of, attorney—A pplication for setting aside 

after 80 days —Setting aside of ex parte..decree. : 
The provisions of O. IX, r. 13, Civil Procedure Code, 
do not apply to proceedings on the Original Side of 
the Calcutta High Court though in practice the 
principles of thet provision of law have been followed 

: xs $ 
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*Calcutta Municipa! Act 


‘case of a Crown 


* Where an important document is 


.' [28 


Calcutta High Court Original’ Side Rules ^ 
coneld, 


on general principles of justice, 
nothing tc debar the High Court from setting aside 
an ez par.e decree even if the ex parte decree is due 
to negligence on the part of the defendant's Attorney 
and the ap»lication for its Betting aside is made after 
the expiry of 30 days from the date of the decree. 


C RAMJAN ALI v, ABDUL Garon, A I. R, 1928 Cal. 864: 
32 0. WN 411 633 


(lll of 1923), ss. 46, 
47, Sct. I; Part | (S)—Applying for voting 
paper ir. dead voter's name—Corrupt’ practice— 
Connivar.ce by agent or candidate, necessity of— 
‘Connivance’, meaning of. 
The word ‘connivance’ involves in some degree at 
least know-edge on the part of the person guilty of 
connivance. 
At anelection under the Calcutta Municipal Act 
& person came forward and applied Zor voting 
Papers aleging that he was a particular voter 
named A. One of the candidates at the election 
stated that. A was dead. The agent of the rival 
candidate, in spite of this statement, identified the 
applicant aa A' and his prineipal stood by. A was, 
as a matter of fact, dead at the time: 

Heid, that, though there was false personation 
there was no corrupt practice within the Meaning 
of Sch. IT Part I (3) of the Calcutta Municipal 
Act, as there was no evidence to show that the 
agent who identified or thé candidate whom he 
represented, knew of the imposture or had reason 
to believe that there was imposture. C COREN v. BiPIN 
Benary SaDAvKHAN, A. I. R. 1929 Cal. 137; 32 0. W. 
N. 1155 . 145 


Calcutta Police Act (IV of 1866), s. 78A— 
Criminal Procedure Code (Aet V of 1898), ss. 162, 
172—Reccrd of examination by Police under s, 
78A, whether privileged—Failure to produce— Pre- 
sumption 1gainst prosecution—Duty of prosecution 
to produce all evidence in its possession, 

It is the duty of the prosecution, especially in the 
prosecution, to place all the evi- 
dence it has before the Court, 

Sections 162 and 172, Criminal Procedure Oode, 
are not applicable to the Calcutta Police Act and 
there is no provision corresponding tothem in the 
Calcutta Po ice Act. 

The record of the examination of the complainant 
under s. 164 of the Calcutta Police Act is not a 
privileged cocument and should not be withheld 
withaut sufficient justification, 


Therefore, there is . 


] e withheld by the 
Prosecution without sufficient justification the Court 


may presums that it is not favourable to the pro- 
secution, C PANCHANÊN MUKHERJEE v. Enron, 33 C. 
W. N. 203; A. 1. R. 1929 Cal. 253; 30 Or. L. J. 577 160 


Carfiers Act (Il of 1865), ss. 9, 10— Loss of goods 
from unkrown cause—Negligence, presumption of— 
Contract hat claim regarding loss must be filed in 
writing wëhin specified period. 
Where a zarrier Company has extensive busi- 

ness 8t numerous stations and riverine routes ex- 

tending óver vastareas a condition in the contract 
to the effect that no claim of any kind whatsoever 
in resSect.of the contract shall be valid unless it isin 
writing and delivered at the office of the Company 
within six months from the date of any default 
loss ar damage in respect of which such claim 
arises cannot be said to be unreasonallle. 


' Sol, 116] 


Carriers Aot—conoeld. 


- Under the Carriers Act” the loss. or damage of 
goods delivered for carriage to a common carrier 
is prima facie evidence of negligence and the burden 
to disprove negligence lies on the carrier. Loss 
from an unknown ‘cause is presumptive proof- of 
negligence. C Rivers Stream Naviaation ‘Oo. LTD. ù. 
BiswEswAR KUNDU, A. I. R. 1928 Cal. 371 148 


Cattle Trespass Aot (1011871), s. 10. See PENAL ^ 


Cops, 1860, s. 105 A 468 
— —— s. 21——I legal seizure of cattle—Complaint 

by grazier, validity of—Compensation awarded . 

under s. 22, whether payable toowner of cattle, | 

A grazier entrusted with the charge of catíle 
during the period the cattle are with him for the 
purpose of grazing must' be presumed to be an 
agent of the ownerof the cattle during the time 
they are in his charge and comes, therefore, under 
the category of an agent personally acquainted with 
the circumstances mentioned in 8.21 ofthe Cattle 
Trespass Act and is entitled to file a complaint 
under that section for illegal seizure of the cattle 
in his charge. 

In & case where the complaint is-lodged by an 
agent under s.21 of the Act, the Magistrate can 
award reasonable compensation, which will be paid to 
the owner of the cattle and not to the agent who filed 
the complaint. N Manowar v. RAMDULAREY, A. I R. 
1929 Nag. 152; 30 Cr. L. J. 633 424 


C. P. Municipal Act (I! of 1922), s. 25— 
—Allowanee paid to Municipal servant—Requisite 
sanction of Local Government mot obtained—Suit 
for refund by Committee, whether premature—Com- 
missioner's refusal to forward papers to Local 
Government, whether ultra vires. 

Where a Municipal Committee pays an amount as 

allowance to a Municipal servant subject to' the 
sanction of the Local Government, no suit for refund 
of the same is maintainable, unless the Local 
Government has had. an opportunity of refusing 
to accord sanction to the payment. 
- Refusal by an officer of the Government to 
forward the requisite papers to the Local Govern- 
ment onthe ground that there was no justification 
for the grantof such an allowance, is ultra vires 
and does not :tantamount to the refusal of the 
sanction by the Local Government. 

Rule 1 of the ‘Rules framed under s. 176 (2) (iii) 
ofthe O.P. Municipal Act does not authorise the 
Commissioner of a Division to refuse to forward an 
application for sanction made bya Municipal Com- 
mittee to the Local Government. N BALKRISHNA è 
DESHPANDE v. MUNICIPAL COMMITTEE OP MURTIZAPUR, 
A. I. R. 1929 Nag. 213 


C. P. Tenancy Act (10f 19920),s. 11—Occupancy 
holding—Mortgage—Decree for possession subject to 
refund of consideration, legality of. . 
An occupancy tenant who has mortgaged his 

holding th possassion cannot be permitted to 

recover the land from the mortgagee without paying 
the mortgage amount even thoughthe mortgage is 
void in law. N SADIA V. AMBHIBIA, À. I. R. 1929 Nag. 

241 497 

8, 37—Occupancy tenant, under malik make 
buza—Tenant not recorded as such—Extirgguish- 
ment of occupancy right—Sub-tenancy. 

. The intention ofs. 37 of the C. P. Tenancy Act, 1920, 

as regards occupancy rights under a malik makbusa 

is that though g person might have acquired such 
rights, wet, if he wag not recorded as an occupancy 
. 
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‘for rent obtdined without 
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C. P. Tenency Act—1920—concld, 


tenant in the Settlement Records of the last Settlement 
before the Act of 1920 came into force, he would be 
deemed to be a sub-tenant.; N Riwain v. MADAN SINGH, 
A.I. R, 1929 Nag 112 80 
——— 8. 39—Sub-tenant of occupancy tenant— 

. Decree for arrear of rent—Execution by ejectment 

—Notice or formal order of ejectment, whether 

necessary. 

A decree for arrears of rent against a sub-tenant 
of an oec.pancy holding can be executed by his 
ejectment, under s. 39 of the O. P. Tenancy Act 
without aay notice or a formal order of ejectment. 
N RAMLAL '3ANPATLAL v. RAMOHANDRA SHAMRAO, ‘A. I. R. 
1929 Nag. 120; 25 N. L R. 119 426 


Charge cn Immoveable property, effect of— 
Charge cnd mortgage, difference between. 
There ic a clear distinction between a mortgage 

and a charge, the former being a transfer of an 

interest ic immoveable property as a security for 
the loan, whereas the latter is not a® transfer though 
it is nonesheless & security for the payment of an 

amount. A ALTAF Braam v. BRIJ NARAIN, A. I. R. 1929 

All. 281; (:929) A. L., J, 367 855 


e. 

Chota Nagpur Tenancy Aot (VI of 1908), ss. 11, 
208,214 —Death of tenant —Omission' of heir te 
notify scccession—Decree against. survivors—Suit bye 

-heir for declaration that sale is void, competency 

of —O mission to implead all tenants, effect of —Re- 

presentction, question of. 

Ordinarily, all the tenants of a tenure are neces- 
sary parties éo a suit for rent in order that the 
decree ami sale in execution of it may have the 
consequerces described in s. 208 of the Ohota 


Nagpur Tenancy Act, or Ohap. XIV of the Bengal 
“Tenancy Aot. zs = 


To this rule, however, there in an exception that 
where .one of a number of. tenants is put forward 
by the rest as their representative, he should be 
regarded as the sole tenant for the purposes of a 
Suit for arrears of rent and whether one of*several 
tenants can be regarded as a representative of the 
rest must depend on the circumstances of each case 


and is, i? not essentially, at any rate largely, a 
e 


question of fact, 

In order to entitle the execution purchaser to 
invoke th» aid of the principle of representation, it 
is not sufficient to show that the -landlord has 
chosen tc obtain a decree for rent against one out 
of severa: heirs, but it has to be established that 
all the tenants have held out one ofthem as their 
acer in their transactions with the land- 

ord. - 


* The omission of the heirs of a deceased tenant 


to notify their succession to the-landlord doeš net 
affect their interest in the tenure and ° does not 
reclude them from taking the point that a decree 
Ten impleading them as 
parties is not a»rent decree. : 

When one of the tenants died and ethe landlord 
and the other tenants disputed the title of the * 
"widow of the deceased tenant to suceéed and the 
landlord obtained a decree for rent ‘against the 
otmertencnts alone: . - $ e 

Held, (2) that the defendants could not ‘under the 
cirçgumatancos be held to have repre4ented- the widow 
= the decree was, consequently, not a rent 


ecree; As 
(2) that the Revenue Court had ao jurisdiction to 
passa rent decree sgainst the other tenants alone 
3 e 
e. e . 


920- - - 


~ 


Chota Nagpur Tenancy Act—coneld. 


and a`sttit-to set aside the sale was not barred. by 
8, 214, Ohota Nagpur Tenancy Act Pat* HARBiN8S 
Stnag-v. JAGDISHWAR DAYAL SINGH, 10 P. L, T. 125; A. 
I. R:'1929 Pat. 188; 8 Pat. 620 538 
Clpher code. See Evipenoe Acr, 1872, s. 10 756 


Clvll Procedure Code (Act V of 1908), s. 11. See 

AGRa PRE-EMPTION Act, 1922, es. 4, 6, IL 495 

S.11—Assignment of promissory notz—Suit 

against assignor andexecutant—Dismissal cf suit 

—Subsequent suit for damages against assigncr—Res 

judicata—Matter which might and ought to have 
been made ground of attack. 

Where a person bought a promissory note from 
the holder and brought a suit against the assignor 
and the executant of the note stating in express 
terms that nothing had been paid to the assignor 
by the executant, and claiming from both oi them 
jointly and severally the consideration of the noze, and 
on “the suit being dismissed; brought a secord suit 
against the assignor claiming the same amount as 
damages on accourt of failure of consideration Zor the 
assignment: A . 

.Held, that the suit was barred by res judicata. 

The test as to whether a previous adjudication 
operates as a bêr to a subsequent adjudicat_on of 
the. same: matter does: not lie in the fact as to 
wither the two causes of action are different or the 
sme. O Kenar Natu v. BALDEO Pnasap, A. I, E. 1929 
Oudh-192; 6 O.W. N.192 , f 200 
———— S, 11—-Compromise decree—Res judicatz. 

A compromise decree cannot be taken to decide 
every pot that ought -to have been pleaded, as a 
decree on the merits must. A MADAN Lar-f$ GAJZNDRA- 
PAL SINGH, A, I, R. 1929 All. 243; (1929) A, L. J, 244; 
A.919-- >- 436 


s, 11— Litigating under same ‘title’, meaning 
of—'Cause of action’ and ‘title’, difference be- 
tween—suit as assignee of- mortgagee—D ismissal of 
suit—Subsequent suié as sub-mortgagee—Res judi- 
cata. 

The expression ‘title’ as used in s.11 of the Civil 
Procedure Code, refers to the capacity or interest of 
a party, that is to say, whether he sues or is sued 

* fór himself, in his own interest, or fcr himself as 

represénting the interest of another or as representing 
the. interest of others along with himself. it has 
nothing todo with the particular cause of action on 
which he sues or is sued, | 

Where failure to plead a specific cause of cction, 

e either as the sole course or as an alternative course, 

is due to a wrong view of the law, Explanation 4 
will certainly apply. Where such failure, however, is 
due to the plaintiff having an honest belief as to a 
fact or series of facts, being sufficient to entitle him 
to the relief claimed, it will seldom be held that he 





was bound td raise a different cause of action or an ` 
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- Civil Frocedure Code—1908-—contd. 


alternative cause of action. Hach case must be decided . 


on its merits. . 

Where a person sued for.recovery ef money by 
sale of a propegty alleging that he had obtained an 
Sfsignment ofthe mortgage rights held by another 


over he. property, and the suit was dismissed on e 


the ground that the deed obtained by him did not 
amount*® to an assignment but created only a sub- 
mortgage of the‘mortgagee rights, and he. inst tuted 
a fresh suit for:sale as a sub-mortgagee: 

Held, (1) that he was not litigating under & 
different ‘title’; ! ; 

(2) that the second suit was. barred by res judicata 
as he ought to håve made his rightsas.a sub-mortzages 


246, A.I R. 1929 Mad. 199 
e 


zin a particular way, 


[1929 


a ground of-at:ack in the previous suit, A RarFIQ-UN- 
NISA BIBI Vv. Aspun SHAKUR Kuan, A. I. R. 1929 Al 400 | 
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———— $, 1%, whether applicable tô compromise 
decrees, See DECREE 116 
—s.11, Expl. IV, See BENGaL Tenancy Act, 

1885, 3. 30 637 


S 13 (b)—'Decree on merits, meaning of— 

Ex parte for-ign decree as basis for decree in British 

Indic. l 

A decision o3 the merits involves the application of 
the mind of tke Court to the truth or falsity of the 
plaintiff's case and, therefore, though a judgment 
passed after s judicial consideration of the matter 
by taking evicence may be a decision on the merits 
even though passed ex parte, a decision passed 
without ‘evidence of any kind cannot be held to be 
a decisian on tLe merits. 

An ex parte foreign decree which is not based on 
evidence but has been given as a matter of course 
is not a decree on the merits and a British Indian 
Court cannot g-ve a decree on its basis. R ABDUL 
RAHIMAN v. MAQ3oMED ALI RowrHER, 6 R. 552; A.L R. 
1928 Rang. 319 "465 
—— —— s. 21, O. XLIII, r. 1 (w), 0. XLVII, r. 7— 

Order granting review—Appeal, scope of—Suit 

instituted ix wrong Court—Reversaljof decree in 

appeal ignoring s. 21, Civil Procedure Code— 

Mistake appcrent cn face of record—Review. 

Order XLIII. r. 1 (w), Civil Procedure Code, enables 
a party to app2al on grounds other than those men- 
tioned in O. XLVII, r. 7 since there is nothing in 
the Code which expressly limits the grounds of an 
appeal under O- XLIII, r. 1 (v). AM 

Where a suš which ought to have been instituted 
in Cour; A was instituted and tried in Court’ B 
and the Appellate Court set aside the decree passed 
by Court B, entirely overlooking the provisions of 
s. 21, Civil Prczedure Code: 

Held, that there was a mistake apparent on the 
face of the record or at least something analogous 
to it, and there was sufficient ground for granting a 
N Muxunpsa-v Morirau, A. I. R. 1929 Nag. 


review. 
73,25 N. L.R 104 _ , 645° 
— ——— s. 39-—Application for transmission of 


decree for execution —Objections to executability of 

decree must be decided by Court transferring decree, 

Objections ae regards the executability ofa decree 
should be deciced by the Court which transfers the 
deéree and not by the Court to which it is tians- 
ferred for execition. M SUBRAMANIAN CHETTIAR vV. 
TOAMANATHAN C-rETriar, (1929) M. W. N. 26; 29 Le ; 


s. 47—Applicæion for delivery of posses- 
sion under final decree for ‘partition—Objection 
thatederree has been adjusted—Matter relating to 
execution. NR , 

An objection to an application for debivery of . 
possession in accordance with the final decree paesed 
in a partition suit, on the ground that the final 
decree had beea finally adjusted between the parties 
is an objection falling within 
47, Civil Procedure - Code. C 
BIBI, A. I. R. 1928 ° Cal. 753 

VS 373 

s. -47—Application for review of order 
confirming scle—Limitation—Limitation Act (IX. 
of 1908), Sch. I, Art. 181, applicability of. - 

An applieatioi by the judgment-debfor for review- 


the purview o 8. 
SABERJAN BIBI v KANTARI 
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Civil Procedure Code—1908—contd, | ` : Olvil Pradedurs Code~1908—contd. 

ing an order confirming a,sale, being an application , Dass v. SURERST SINGE, 50. W. N.791 ; 1? R. D. 457: | 
under-s. 47, Civil Procedure Códe, is governed. by  A:I.R.1928.Ovdh 442; 3 Luck. 719. 49 
Art. 181 of the Limitation Act.. N -SUNDERA Bar vi. + ~~—— £8.52, 53—Hindu Law—Joint family — 


Barosa, A. I. R. HH 305 — 65.. uk t D ag father and sons of deceased 
le Site Ds. —Form-of déree=Lidbili joi ily ro 
8.47, application of—Application to set asid? | perty, is Sap Dus bility of i rd family -proe 
sale—Auction-purchaser interested in-sale—Applico~ : Tp a svit by a creditor against the father and the 
tion of section—Property of decree-holder himself.. sons of. the deceased debtor on the ground that the 
sold by mistake—Remedy by separate suit, legality - defendants formed a joint Hindu family with. the . 
of—Limitation Act (IX of 1908), Sch. I, Arts. 166, @eceased, where the Court does not give any. finding- 
Pme T s. 47, Civil Procedure Code, |. asto whether tte debt was or was not incurred on 
imitation for. i es ---~----' behalf of the family but .all that. the Court finds. 
An application under s. 47, Oivil Procedure- is that the-debt-vas not tainted with immorality, 
Code, falls within Art. 181, Limitation Act, and not * the proper course for the Court is to pass a decree 
under -Art..166 although in the result the applicant in terms of 8.5%, Civil Procedure Code, against the 
asks for setting aside the sale, m : sons and to leav3 it to the’ execution department to 
Where a ‘question has arisen’ as to execution,- dis- - decide whether the joint family property. is such 
charge or satisfaction jof a decree between the parties 5-would be liaEleunder the Hindu Law for .the ^ 
to the suit in which the decree was passed, the fact payment of the deceased's debt. A Krisuna Ram - 





that the purchaser who is not a party to the suit is - 23 : : 4 
interested in the result is no bar to the application of V BAGHGBOO- Tae 26A. L.J. 199 5 86 = 
5. 47, Civil Procedure} Code. | 329. NS ~ Å. 55 .(a)--Surety undertaking io produce 
Where the’ question relates to the matter of execu-. : judgment-debtcr in Court—Judgment-debtor and. dec- 
tion of a decree. and if itis alleged that by mistake- ree-holder both failing to appear—Surety's liability. 
the property which was sought to be sold was not: A surety is noz absolved from -his liabiljty under ° 


sold but some other property belonging tothe decree- the. surety bonc to produce the judgment-debtor in 
holder himself was put up for sale, the matter should Court on. the date directed by the ‘Court simply 
be decided in the exeoution proceedings and not by because the deerse-holder himself fails to - appear" in pi 
a separate suit. C Uzir ALI v. NASIMANNESSA BIBI, the Court on such date. -L Big SINGH v, MOHINDAR 
A. I. R.1928 Cal. 865 | 634 .Sineu, A. I. R. 1928 Lah. 974 : 554 
—— 8,.47—Decree not passed against parti- _—.—— s..60—Service grants, whether attachable. 
cular defendant—Defendant whether party to suit - Property-which in its inception is a service grant 
—Objection in execution by such defendant dismissed cannot beattacteg and sold in execution ofa perso- © 
—Appeal, competency’ of. eee nal decreé against the grantee. N THAKURDAS v, - 
Where the- Court while delivering the final.judg- : Duanarao, A. I. E. 1929 Nag. 232 x 661- 
ment and decreeing a suit declares that a particular ~- - S. 60 (1) (c)— Decree against judgment-debtor ' ` 
defendant is exempted because no relief is claimed - as representat-ve of deceased debtor—Exemption - 
against him, the suitlagainst him must be deemed from attachmert ofi house occupied by-him as agricul- 
to have been dismissed within the meaning of the turist. P : 
Explanation to s.47, Givil Procedure Code, and any In execution of a decree against $he judgment- 
order passed on objection by such party during debtor as legal zepresentative of a deceased debtor, 
execution proceedings ‘ig appealable under that the judgment-de tor is entitled to exemption from 
section. ` A SacHITANAND TIWARI v.RADHAPAT PATHAK, attachment of his house occupied by him.as an 
A.I. R. 1928 All. 234; 26 A. L. J. 524 86 pgrioulturit under s. 60 D, A n Procedure 
| 2 a- Code, andit is rot necessary for him to show. t . 
—— $. 47—Mortgdge of under-proprietary holding the deceased debtor also occupied the said iu i 
—Decree for sale=Sale of holding for arrears of rent - ay agriculturist. A GIRWAR DAYAL v. NARAIN SINGH 
—Morigagee's rights;-against purchaser—Mortgage, - j, p 9 A130 Rev; A. I. R. 1928 All. 211; 12 B. D. 
whether extinguished—Purchaser, whether repre- 944° oir TAPA 20. 


sentative of jndgment-dobtor. : NE: 
Where property which has been ordered to be ———— $.73, C. XXI, r. 11—Execution application 








- 


. gold under a morteage-decree is sold under another . — Relief in O- XXI, r. 11 (2) not claimed but relief 
decree during the pendency of proceedings for gor rateable distribution. claimed—Rateable distribu- 
execution of the mortgage-decree, the auction-pur- tion, whezher cen be granted. ` : 
chaser becomes the representative of the judgment- ` | Ag applicationfor rateable distribution is not an 


debtor and: questions arising between him and the application far execution within the meaning of 5.73 ° 
decree-holder relating to the execution ofthe mort- of the Civil Procedure Code, a 
gage-decree must -be decided in ‘execution proceed In order that a person may be entitled to rate- 
ings under s. 47, Oivil| Procedure Code, and not by able distribution under 8 73 ofthe Code, he .must 
a separate suite and the purchaser must, therefore, “have, before the receipts of the assets, filed an 
be måde a party to such .proceedings. application for exfeution in the Court recovering. 
The real test to bei applied in determining the those assets, claiming any of the reliefs mefftioned in  *,. 
question whether the| auction-purchaser ‘is -to -be  cls. L-to 5 of çr. ll of O. XXI of the Code. An ` 
regarded as the representative of the judgment- - application .for.2xecution in which any of those 
debtor or the decree-holder would depend upon the reliefs, is notclaimed will not entitle the applicant 
nature of the ‘question raised and who-the contesj- to a rateable flistribution, even . though it may. be' 
x. party’ is. Jfthe question is between the judg- .a step-in-did of executiof in order tos save limita- 


ing 

moát-debtor and ` the auction-purchaser and the .tioníof execution of the decree under Art. ]R2 of the 
interests of the two are conflicting, the auction- Limitation Act, M Baraire. GoPAL, A. I. R, 1929 Nag. 
purchaser can in no sense be considered to be a 148; 25 N. L. R, 9- . ! 655 
rapreseatating of the judgment-debtor.. O -.Nagorrag =- S, 32, obiect of—Suit against*alleged trustee , 

` ^ e. = Ed 7 . a 4 xi EE m 
5 4 EE e . a 
os * : as A ) 4 : $ . 
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‘after ‘sanction—Defence that third party was 
: trustee—Impleading of such person as defendant— 
Sanction, necessity of. ' MM 7 
. Whena suit is brought against a person as trustee. 
after obtaining the requisite sanction under s.'92, Civil 
Procedure Code, and it is alleged in defence that he 
is not the trustee but another person is the trustee, 
. such other person cannot be impleaded a:parw to 
` the suit even at the instance of the Court withoute 
the'previous sanction of the Collector under s. 92 
of the Code. L Baaaa SINGH v. TIRATH RAM, A. I. R. 
_ 1928 Lah. 717 334 


Z s. 92—Trust— Persons interested’, meaning - 
of —Cousins of founder, whether persons interested. 
The fact that the plaintiffs are the cousins of the 

founder of the trust gives them an interest in the 
proper administration of the trust sufficient to en- 

. able them to maintain a suit in respect ofthe trust 

` under.s. 92 ofthe Civil Procedure Code. L SHANKAR 

Das v. Nanak Osann, A. I. R. 1929 Lah. 428 451 
—À $, 98. See Letrers Parent (Map.) or. 15 
i 343 








receta d OD. See NEGOTIABLE INSTRUMENTS ACT, 

1881, s. 30 7 - 887 

$ ——— s. 100—Punjab Courts Act (VI of 1918), 
‘lg, 41—Second .appeal—Finding of fact based on 
inference—Finding as to common ancestor occupying 

land based on inference—Interference. i 

The question whether inferences drawn from the 
facts as found are proper inferences is one of law 
and can be gone into in second appèal. Therefore, 
where a finding on the question whether or not 
the common ancestorof the parties occupied the 
land in dispute, thoughone of fact, rests not on 
any direct evidence as regards the occupation of the 
land by the common ancestor but on inferences drawn 
from other pieces of evidence, it can be agitated in 
second appeal. LêRANBIR CHAND v MANGAL SINGH, 10 
Lah, L. J. 455; A. I. R. 1929 Lah. 198 325 
—— —— $.100—Second appeal—Finding of - custom 

Interference. Te E 

A second appeal would be maintainable on the 

w question of custom where the question is whether 

- the lower Appellate Court has acted upon illegal 

evidence or on evidence legally insufficient to es- 

tablish an alleged custom. A Har Prasap v. Ba 

: - >- 799 

8. 100—Second appeal—Inference from 
facts—Question of law. 

‘An inference from admitted or proved facts is æ 
question of law.  AGoPr LAL v. ABDUL Hamip, A.I. 
R. 1928 All. 281; 26 A. L. J. 887 K 9d 
. e 

3. 100—Second appeal—Negligence—Ques- 
tion of law. i : 

Whether certain facts constitute negligence is a 
deduction from those facts and is, therefore,a ques- 

etion of law,which may be agitated 1n second appeal: 
-© R Maone KYAING v. P. L. T. A. R. Cuzrtyan Firm, 6 R, 
613; A. I. R. 1929 Rang, 17 470 
s$.100— Second appeal—Successful party 

deprived of costs—Interference. See Costs 717 
; S. 100—Second appeal—Undile influence, 

finding as toe-Finding of fact. 

A finding as to the existence or otherwise of urtdue 
influence is one of fact and is unassailable in second 
appeal. A SaLmąn v. Moxupoum Bux, A. L R. 1928 All. 
394 ps T 277 
88,109,110, O. XLV, r, 3—Leave to appeal 

e A 
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to Privy Council; granting of—Redemption suit— 


Clog—Question of law. ; 
In special casesa High Court may under O. XLV, 


r. 3, Oivā Procedure Code, certify appeals from its : 


decision in cases ofthe value of less than Rs. 10,000, 
but suck excepional procedure could only be justi- 
fied -by excepional circumstances. 

An ordinary case of redemption in which the 
only question is whether the terms ofthe mortgage- 
deed comstitute a clog on the equity of redemption 
is not one which involves a substantial. question of 
law of general importance. O Upwat Sinan v BAR- 

araz Sena, 6 O. W.N. 211; A.I. R. 1929 Oudh 243 
f 208 
s. 110—Privy Council, leave to appeal to— 

High Court partly varying decree in favour of ap- 

-plicanz—Decree, nature of—Value of subject-matte 
. exceeding Rs. 10,000—Grant of leave, : 

Wherea decree of the Court below is partly. varied 
by the High Court even though it be in favour of 


- the applyant; the decree of the High Court cannot 


be-said so be one of affirmance within the meaning of 
s. 110, Gvil Procedure Code, and if the value of the 


‘subject-matter in dispute exceeds Rs. 10,000, leave 


to appeel to the Privy Council must be granted 
irrespective of the fact whether or-not a’ substantial 
question of law is involved Pat AL: ZAMIN v. 
MOHAMMAD AKBAR ALI, 9 P. L. T. 731; A. I. R. 1928 Pat. 
609 i : 541 
—— — 8$, 115.— Error of law. £s 
There is no right of revision against a question 
of law gpart from a question of jurisdiction. L Birr 
Ras v. Fapam Sain, A. I. R. 1929 Lah. 26 221 


s. 115 —F'indings of fact on which question 
of jur-sdiction rests—Interference in revision, 
Ordinzrily, it is not open in a civil revision 

petition so attack findings on points of fact, although - 
a question of jurisdiction may rest on them. - 

The cuestion whether an inam grant was to a 
person rot holding the kudivaram is a pure question 
of fact to-be decided as such, and into such a 
question of fact the High Court will not .go in 
revision, although it may be that in some cases the 
decision on the question of jurisdiction may be so 
inseparadle from the decision on the question of fact 
that both really come to the same thing. M KISHEN 
PRASAD T. Korrakota DALAYYA, A. I. R. 1929 Mad. .259 

a. 133 
$.115— Interloeutory order deciding question 
of jurisdiction —W rong assumption of jurisdiction 

—Rev-sion. 4 . 

A Hira Court will interfere under s. 115, Civil Proce- 
dure Core, where a subordinate Court wrongly decides 
a question of jurisdiction and assumes jurisdiction 
which it does not possess even though the order in 
wihjeh tke decision is embodied is only an interlecu- 
tary orcer and does not finally dispose of the case. 
C Ra; SUMAR DurrA v. Japu’ Nato GaPra, A I.R. 
1929 CaL 159 172 


I s. 115— Revision—Mistake of fact or law 

when good ground for interference. B 

An erroneous decision by the lower Courts on 
points o? law or fact cannot be revised under s. 115 
ofthe Civil, Procedure Code, if no question of juris 
diction is involved N ABBAGALI v. BADRIPRAsSAD 660. 
88.115, 152—Compromise of suit Decree 
wider than compromise—Excess of jurisdiction— 
Revision—Interference. — . coxa: 
Where the parties to a suit arrived ata cf promige. 








. 
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in accordance with which the plaintiff was to be 
granted a decree against the assets of a deceased 
person in the hands of the defendant, but the Court 
made a further provision in the decree that the 
defendant would be personally liable if the amount 
was not realised from the assets: 

Held, that the Court had no jurisdiction to go 
behind the compromise and pass a decree containing 
such an additional direction, and the decree could 
be set right in 
Oode. L Tiratu RAM v. Deoxr, A, I. R. 1929 Lah. 
291 706 


$8. 115, 0. |, r. 10—Refusal to implead party 
~——Revision—Revision of interlocutory order—'Case' 

—Suit for rent -Rival landlord who has established 

his right necessary party. 

Aninterlocutory order refusing to implead a party 
as a defendant in a case is a decision of a ‘cnse’ 
within the meaning of s. 115, Civil Procedure Code, 
and can be revised by the High Court. 

Where A sued B for arrears of rent in respect of 
a house, and C, who had obtained a decree against 
A and B declaring that he is the owner of the house 
&pplied for being impleaded as a party to the suit: 

Held, that C was a necessary party to the suit 
and should be impleaded as a party. O Gorri Nams 
v. MUMTAZALI, A. I. R. 1929 Oudh 148; 6 O. W. N.118 


58 
7 —-8.115, O.V, rr.19, 20, 0. IX, r, 13— Substitut- 
ed service, requirements of, not complied with— 

Ex parte decree— Reversal in revision, 

Where there is nothing on the record to show 
that the provisions of O. V, rr. 19 and 20, Civil 
Procedure Code, were satisfied before ordering sub- 
Stituted service, an ex parte decree obtained on the 
basis of such service is liable to be aet aside in 
.revision. L PANJU RAM v, UTTUM CaaND, A. I. R. 1928 
Lah. 799 211 
s. 115, O. IX, r. 13—Order setting aside ex 

parte decree—Revision—Rent-decree partly ex parte 

and partly contested—A pplication by ex parte de- 
fendants to set aside decree—Re-opening of decree 
even against other defendants, legality of. 

An order setting aside an ex parte decree cannot 
be assailed in an appeal which might be brought 
against the final decree made after the ex parie decree 
has been set aside, and can, therefore, be set aside 
in revision under s. 115, Civil Procedure Code. 

A rent-decree may be obtained against some of 
the holders of a holding without every single holder 
being impleaded. 

Where a decree for rent wag 
against certain tenants after contest and against 
certain others ex parte and the lgtter applied to set 
aside the ex parte decree against them and the 
Court set aside the decree as againstall the defengl- 
ants: 

Held, that the Ooutt acted illegally in setting 
aside the decree entirely and re-opening the whole 
case. G KESHAB CHANDRA OHOUDHURY v. JOYFULNESSA 
Bist, A. I. R. 1928 Oudh 397; 32 O. W. N., 597 158 


s. 115, O. XXI, r. 90—Brecution sale— 
Fraud of decree-holder—Auction-purchaser inno- 





passed 





cent—Refusal to set aside sale—Revision—‘A cling- 


illegally or with material irregularity'—J urisdiction, 

A Oourt which refuses to set aside 

sale brought about by the fraud of the decree- 

holder, on the gropnd that it could not be eat aside 

inasmuch gs the auction-purchaser was nota party 
e 


an execution. 
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revision under s. 115, Civil Procedure ` 
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to the frau, does not act illegally or with material 
irregularity in the exercise of its jurisdiction within 
the meaning of s.115, Civil Procedure Code, and 
its order refrsing to set aside the sale cannot be set 
aside in revision. B KRISHNA PARSHARAM v. PIRAJI 
PaALLE, 31 Bom. L. R, 331; A. I. R. 1929 Bom. 198 
É 249 

8. 715, O. XXIII, r. 1—Abandonment of part 

of claim xt late stage to avoid objection as to 
jurisdicticr, whether permissible. 

Order XX.II, r. 1, Civil Procedure Code, gives & 
plaintif à r.ght to abandon a portion of his claim 
at any time during the pendency of the.suit, A 
Court canno: refuse to allow the petition on the 
ground that is was filed too late, 

Where the Court refuses to allow such anamend- 
ment of the 5laint, the High Court can interfere in 
revision. M MUTHU CBeErriar v. GovixDAsSWAMI NAIDU 

823 

—— —— 8.115, 0. XXVI—Order rejecting application 

for issuing commission —Revision—"'Case", whether 
includes passing of interlocutory orders not affecting 

jurisdictior— Revision, scope of. . 

Section 11£, Civil Procedure Code, * applies tg 
jurisdiction clone, the irregular exercise or non- 
exercise ofi; andit is not directed against conclu. * 
sions oflaw cr factin which the question of jurige 
diction is not involved. 

The word “case” in s. 115, Civil Procedure Code, 
does not refer to an interlocutory order not affecting 
jurisdiction, 

An order oz smtrial Court rejecting an application 
for issue of z commission is an interlocutory order 
and cannot ke revised under s 115, Civil Procedure 
Code; but such an order may be made 





r & ground 
-of appeal ageinst the final judgment. S SPENOER & 
Co. v, EDULIL A. I. R 1929 Sind 92 97 





ss. 141, 151, O. XXII, O. XXXIII—Limitation 
Act (IX of 1908), Sch. I, Art. 1?7—Application to 
sue in forma pauperis—Death of party —Applitation 
to join  lzgal representatives—Limitatton—Non- 
joinder, e+ect of —Court's powers, when delay in 
joining leccl representative is wilful. ° 
Though tke provisions of O. XXII, Civil Pro-# 
cedure Code, relating to the joinder of the legal 
representatives of a deceased party apply «to an 
application fcr leave to maintain a suit in orma 
pauperis, yez neither the penalties provided therein, 
that is, abasement, nor the provisions of the 
Limitation Abt, Sch. I, Art 177, requiring an 
epplication Hr joinder of legal representativeg 
within a certain time, apply to such an application, 
M, however, a party purposely delays bringing legal 
representatives on the record within the time 
allowed by sae Court, the application may be dis- 
missed, on 716 ground of: vexatious or im proper 
conduct on te part of the applicant, under the 
provisions of O..XXXIII, r. 9 (a) or under s 151, 
Civil Procedv-e Code, as an abuse of the process of 
the Court. S KHATIJANBAI v. NUR Manmowup, A. f. R. 
1939 Bind 136 111 
S. 144, See PROVINOIAL INsoLvENOY Acr, 1920, 
8.01 (1) YN 92 


S. 144, O. XLI, r. 5—4pplication fa 
restitution, say of, pending appeal, 

An application for restitution under s, 144 Civil 
Procedure Code, can be made as Boon a8 à decree is 
varied or reversed in,appeal and such*an &pplica- 
tion should, ret be stayed under O, XLI, r, 5 of the 

e 








924 INDIAN 


Givi! Procedure Code—1908—contd. 


Code because an appeal has been preferred from the 

appellate decree. : 
Restitution proceedings under a. 144, Civil Pro- 
padura Code, are not proceedings under the decree 
of the kind contemplated by O. XLI, r, 5 of the Code. 
N Mur Onanp v. TARA CHAND, A I R.1929 ee 
8, 151. 1908, 


s. 141 111 


. s. 151, O. XXI, r. 40 (3)—Enquiry into 
pauperism .of judgment-debtor before arrest, and 
before notice is issued, validity of. 

To entitle an Ixecution Oourt to hold an enquiry 
into the pauperism of a judgment-debtor under the 
provisions of O. KAT, r. 40 (3), Civil Procedure Code, 
it is essential that he must have either appeared in 
answer to a notice issued to him or he must have 
been arrested and brought before the Oourt. Such 
an inquiry cannot be held on an application mrde 
by the judgment,debtor before he has been arrested 
and before notice has been issued to him, unless the 
judgment-debtor surrenders himself in Court and 
moves the Gourt to be released pending proof of 
his poverty. GJiwanpas VIRBHANDAS v. KHEMOHAND 
Rasopas, A. I. R. 1929 Sind. 110 101 


2——— s. 151, O. XLVII, r. 1—Review—Failure to 
* notice that application is time-barred, whether good 
ground—Order under inherent power—Limitation. 

There is no period for limitation for an application 
under s. 191 of the Civil Procedure Code 

Failure of a Oourt to notice that an application is 
time-barred is a good ground for review under O. 
XLVII, r. 1 of the Civil Procedure Code, this bein, 
a mistake or error apparent on the face of the recor 
as under the mandatory provisions of s. 3 of 
the Limitation Act a Court is bound to notice the 
statutory bar of limitation N Swern KAWDU v. BERAR 
Guinnine Co Lro, A. L. R. 1929 Nag. 185 427 


s. 152, See COivIL Procepure Cops, 1908, 

706 

S. .439—Revision—Conversion | oj acquittal 
into conviction. 

* It is mot open toa High Court to convert a find- 

ing of acquittal into one of conviction, in revi- 

N Cunarrag SINGH v. Ram Dayar, 30 Cr. L. J. 


See Civi, Procepurz Cope, 











8. 115, 








sion. 
552 79 
D.1, r.10. See OL ProoEDURE Cone, 1908, 

B. 115 58 


O. Ill, r. 4 as amended by Civil Procedure 
Code (Second Amendment) Act, XXII of 1996— 
Appeal from decree or order whether proceedings 
in  suit—Power-of-attorney to conduct suit—Right 
of Counsel to file appeal — Interpretation gf power 
of attorney—Unsigned power-of-aitorney— Power of 
Court to allow parly to sign it. 

As an appeal from a decree or order in a suit 
is a proceeding in the suit, a power-o:-attorney 
given to a Oounsel in the trial Court authorising 
the Oogjnsél t conduct a case entitles him to file 
an appeal from the decree or order of the trial 
Court even though the power-of-attorney does not? 
expresgly authorise him to do so. 

Power-ofattorney given to a Counsel ifthe triat 
Court must be injerpreted on the date of the pre- 
sentation of the appeal in the light of statutory 
provisions which are in force on such date. 

Where a power-of-attorney is filed in Court by 
mistake before» it*has been duly signed by the 
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party, the Court may allow the party to sign the 
same duly. L Boona Mat v. TULSI RAM 184. 
- 0.V, r. JO—Refusal to receive summons sent 
by registered post, whether due service. 
sal -o receive summons sent by registered 
postowas not ‘due service’ before the amendment of 
O. V, r. 10, Civil Procedure Oode. L CHARAN Das v. 
Puran Lan Gosinp PERSHAD, A. I. R. 1929 Lah 2 
*— —— 0. V, rr. 19, 20. See Civit PRocEDURE Cops, 
1908, s. 115 . 211 
——- O- VI, rr. 10—Amendment of pleadings— 
Absence cf formal order of amendment, effect of. 
Where a party amended his case during his ex- 
amination ander O. X, Civil Procedure Code, and 
the Court without formal amendment of the plead- 
ings framec an issue on the case as stated and 
evidence wes also adduced on the issue so framed : 
Held, thas the trial was not vitiated merely be- 
cause the p eadings were not formally amended. L 
Fiem SURJAN SINGH Arrar SINGH v. Saina Kuan 884 
- O. IX, rr. 2, 4. See LIMITATION Acr, 1908, 
B. 14(0) ` 509 


O. IX, r. 8, O. XVII, r. 8—Plaintiff absent.— 

Derision on merits —Dismissal of suit. 

To pass & decree under O. XVII, r. 3 of the Civil 
Procedure Gode, there must be.circumstances which 
would bring the case under the provisious of that 
rules 

Where tke plaintiff is persistently absent, the 
Court cánnot decide the suiton the merits. In such 
acase even ifthe Court hears the defendant's evi- 
dence and -passes a decree under O. XVII, r. 3 of 
the Civil Poocedure Code the suit must be taken to 
be dismissed under O. IX, r.8 of the Code. A Mur 
Cuanp v. PI<RE Lat, (1929) A. L. J. 391 752 


— 0.1X, r. 13. 


[1929 














See O1vIL PRocEDuRB Cope, 1908, s. 115 158,211 


O. XII, r. 6, nature and scope of—Admis- 
sion onlcw point, effect of. 

Order XH, r. 6, Civil Procedure Code, refers to 
an edmissien on a point of fact and not on a point 
oflaw. Ths E bakang of this rule are discretionary 
and not mandatory and it is not incumbent on Courts 
in all cases to passa judgment upon admission. L - 
Ser BaHALUR v. MOHAMMAD AMIN, 11 Lah. L. J. 207: 
A. I. R, 192€ Lah. 569. 330 


—— O. XVI, r. 12—Wiitness present in Court 

e ordered t» produce document —N on-production— 
Power of Court to impose fine without issuing 
proclamation or attachment. 

Where a witness who is present in Court is 
ordered to produce a document and he fails to pro- 
duce git witaout sufficient cause for non-production, 
the Court has power to impose fine on him under 
O. XVI, r. 12, Civil Procedure Code, without issu- 
ing & proclimation or attaching his property. A^ 
OHUNNI Lazv. EMPRROR, A. I. R. 1928 All.99 483 

O'XVII, r. 3. See Crvin Procepurz Cope, 

1908, O. IX, 2.8 752 
—— — — O.XX. O. XLI, r. 31, applicability of, to 

Chaxfered. High Court —Judgment pronounced before 

it i8 sigzed, validity of. 

Order XLI, r. 31 and O. XX, Civil Procedure Code 
do nat apply tothe Chartered High Courts ; 

Omission tocomply with the requirements of r.3 ' 
of Chap. VII of the Rules of the A'flahabad High 





See Oatcutta Hien Qourt ORIGINAL Srba Rures 633 - 


nh 


ELi * 


Civil Procedüre'/Code-1908—contd, - 


Court, which-providés that when a- written judgment ` 


--is pronounced by one of the Judges it has to be 


signed by both the Judges, is & mere irregularity 


. and does not in any way affect the: merits of the 


t 


case. A BANARSI Das v. SAGAR MAL, A. I. R. 1929 All. 
403; (1929) A. L. J. 713 23 
——~—-0. XXI, r. 11. 

1903, s. 73 


valuation. 
Under the proviso to r.17 of O. XXI, Civil Proce- 


"dure Code, a Court should call upon the decree- 


E 


` . the decree. : N SuNpERA Bar v. Bapuna, A. I. R. 1929 
- Nag. 113 6 


holder to specify the approximate -value of the 
property to -be attached with a view to see that the 
value of the property to be attached corresponded 
as nearly-as may be with the amount due under 


— 0. 
- ceedings consigned to record room on judgment-debtor 
- applying for insolvency—Surety’s liability, termina- 
tion of. . : : 

- A person furnished security under O. XLI, r. 10 





* (8), Civil Procedure Code, for the -appearance of 


a judgment-debtor. The judgment-debtor filed an 
application for insolvency and the records of the 
execution proceedings were consigned to the record 


‘room. The. application was dismissed and the 
- decree-holder made a fresh application for execu- 


tion. "The surety contended that his liability had 
ceased when the prior‘execution proceedings: were 
consigned to the record room : 


Held, that the second application for execution ` 


was only a-:continuation-of the preceding one 
which had not been terminated by any final order 
and the surety was liable. L Apuv Figu HARDEV 
SAHAI OHURANJI Lar, A. I. R.1929 Lah. 776 178 
= XXI, r. 40 (3). See Orvit: PROOEDURE 

Cope, 1308, s. 151 10 
O. XXI, 1.58, scope of. See EXECUTION si 
882 
O. XXI, rr. 58, - 63—Summary rejection of 
- objection on ground of delay—Objeotor’s remedy— 
Failure to bring suit for declaration, consequences 

of NE 


——— UU. 








“and a suit to contest such an order must be brought 


within one year under Art. ll ofthe Limitation Aot. 


An unsuccessful objector who has not brought se closed on tke 15th day after the sale. 


suit for declaration under O. XXI, r. 63, Civil Pro- 


cedure Code, ‘to contest the summary order passed in e 


'objection proceedings is debawred by that rule from 
raising his claim to the property even though he 
‘may have come to occupy the position of a defend- 
ant. A Duraa Das y. GORI Mat, 26 A. L. J. 794; A. T, 
R 1928 Ad. 327 .8i 


——— —— O, XXI, r. 63—Suit under v. 68, whether 

continuation of claim procéedings.- - ear AN 

A suit under O. XXI, r. 63, Civil Procedure ` Code 
must be regard as a continuation of the claim 
"proceedings andit makes no difference for this pur- 
‘pose whether the claim is allowed or dismisstd. M 
S.A. RAJAMIER. v. SUBRAMANIAM (HETTIAR, A. I. R. 
-1928 Mad 1201; 52 M: 465; 30 L. W. 86 827 
O. XXI, r, -66—Omission to file verified 
> ptatepent unfer OQ. XXI; r. 66—Validity of sale, 
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See O1vin Procepure Cope, ` 
í 655 ` 


——— 0. XXI, r. 17- Power of Court to call fog ` 


: 65 . — —— 0 XXI, rr. 72, 
KAI, r. 40 Surety bond—Exzecution pro- - 


An order summarily rejecting an objection under ~ 

' the proviso to r.58 of O. XXI, Civil Procedure Code, on 
the ground that it was filed intentionally or unneces-. 
sarily late, comes under O. XXI, r. 63 of the Code? 


* 
€ 
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Arapplimtion for än order for sale accompanied 
by a duly verified statement under O. XXI, r. 66, 
` Civil Proczlure Code, is an absolute necessity ‘and 
a condiiiox precedent to the passing of an order for. 
. Bale in exeeution of a decree. N SUNDERA Bat v. 
BaPuaa, A. I. R. 1929 Nag. 113^ | ^68 
——— 0. XXI, r. 66—Sale proclamation —Duty of 

judgmen--debtor io object to errors—Omission to 

object, efect of. . : 

It is as much the duty of the judgment-debtor 
as.of the decree-holder to see that the sale pro- 
clamation uader O. XXI, r. 60, Civil Procedure, Code, 
“is prepared correctly and ifa judgment-debtor does 
“not abject io any error in the proclamation he has 
_only to bime himself if he suffers any loss through 
. Such incor-ect preparation, A Harpanr Lau v. RAM 
"Nara, (1929 A. L. J. 619; A. I. R.1929 All. 704 ^ 448 


84—Decree-holder-auction 
purchase-—Twenty-five per cent. -deposit, necessity 
- of —F'eilu-e to make deposit—Validity of-sale 
Even were the decree-holder fs the, auction- 
purchaser, 25 per cent. of the sale price “miust be 
`- deposited in Court unless dispensed with .by the 
Court and euch dispensation may either be express 
.or implied. But -the omission to deposit the 
‘requisite 25-per cent. by the  decree-holder purchaser 
does not recder the sale illegal. At best it is $ 
mere irregularity and will not vitiate a sale unless" 
it has resufted in any substantial loss to the judg- 
'mentzlebtor. L Firm MarHRA Das FRABHU DAYAL v. 
“Brig Rant, A. I. R. 1929 Lah. 492 ` 212 
O. XXI, r. 73—Pleader binding for decree- 


1 


holder-witrdut Court's permission—Sale, whether 
illegal. 


Under O : XXI, r. 73, Civil Procedure Code, a 
"Pleader is Xisentitled to bid at a sale directly or 
indirectly vithout the permission of the Court and 
‘if he does so the sale is altogether void and as 
such it is not necessary to set it aside. N 
Sunprra Ba- v. Bapona, A. IL R. 1929 Nag. 113 65 
O XXl,r. 84. See Civin Procepugs Cope, 
` 1908, Q. XXI, R..72 . 212 
.——-—-— O0. XXI, r. 85—Courts closed—Deposit of 

three-fou- hs amount of purchase-money after vaca-. 

tion, whether valid—General Clauses Act" (X of 

1897), &. 19, applicability of. x 

The proy-sions of O. XXI, r. 85, Civil Procedure 
Code, read with s. 10 of the General Clauss Act of 
: 1897, clezrl7z contemplate the deposit of three-fourths 
‘of the pur-àase money being made into Court on the 
‘day it re-o»sns after the vacation, when the Court is 
N .SuNDERA 
.Bart v. BaPuxa, A. I. R. 1929 Nag. 113 65 


——, 0. XXI, rr. 89, 90, 92——Dismissal of ap» 
plication inder r. 90-—F resh applicationunder r*80 
within 86 days, whether maintainable. 

The prov:sion contained in O. XXI, r.92 (1) of 
the Civil Frocedure Code that the Court shall con 
firm a &xle 5f the dismissal of an application under 
r.90 of the Code, is subject to the r@le that. no salg 
shall be confirmed until after thirty days from’ the 
“date cf sale. S 

A judgmeat-debtor is, therefore, entitled to. make 
£n applbftixonn under XXI, r. $9 af the Code 
provided itis made” within the period of limitation 
ewen thoug. an application under r. 90 of the “Code 
hasbeen pr2viously dismissed. A MIRZA ALTAF Bra 
v, FAzLUL Heg, 26 A, L, J, 79; A. I, R.1928 “ag 

Seea G 9 
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O. XXJ, rr. 89, 91A+-Ezecution of decree— 
Sale by Collector—Application lefore Collector to 
set aside sale—Subsequent application.te Civil Court 
after prescribed period—Power to set aside sale. 
Where a decree has been sent for execution to a 

Collector and the sale has been held by the Collec- 

tor or an officer subordinate to him, an application 

under O. XXI, r. 8), Civil Procedure Cade, and the 
deposit made under that rule, if made to the 

Collector or the officer to whom the decree is trans- 

ferred for execution, must be deemed to have been 

made to or in the Oourt within the meaning of the 
said rule, and the sale can be set aside on the 
basis of such an application and deposit, even 
though asubsequent application for setting aside 
the sale is made to the Civil Court after the pre- 
scribed period. B MAHADU TUKARAM Satay v. PATLU 

Save Satay, 31 Bom. L. R. 221; A. I. R. 1929 Bor u 

O. XXI, r. 90. See Crviu Procepure Copz, 

1908, s. 115 249 

0. xxi, r. 90 —Irregularity in publishing or 
conducting sale—Auction-purchaser's locus standi 

a £0, apply for its setting aside—" Interest," meaning 
of. 











An auction-purchaser has no locus standi to apply 
eunder O. XXI, r. 90, Civil Procedure Code, for setting 
e aside an execution sale on the ground of material 
irregularity in the publication or conducting of 
such sale as an auction-purchaser is not a person 
whose interests are affected by the sale within the 
meaning of the rule but is a person whose interests 
are created by it. The word "interess" in the rule 
refers to interests existing prior to the sale. C 
SURENDRA Nats Das v. ALAUDDIN Mistry, A. I. R. 1928 
Oal. 328; 49 O. L. J. 207 156 
O. XXI, r. 91A. See OL Procepure CODE, 

1908, O. XX.!, r. 89 n 26 
. XXI, ra 93—Sale in execution set aside— 
Court's discretiog to award interest oa purchase- 
money to auction-purchaser. ce 
When an execution sale has been set aside it ia 
within theediscretion of the Court to award interest 
tothe auction-purchaser on his purchase money for 
* the pesiod during which he was deprived of the use 
thereof but the discretion must proceed upon sound 
judicial principles, L Govino Lar v. PUNJAB NATIONAL 
Bank, L7D., 30 P. L. R. 439; A. I. R. 1929 Lah. 617 Š 


71 
O. XXII. See CivIL Procepure Oops, v 


0. XXII, rr. 2, 3, 4—Death of party—Right 
to sue surviving to other parties—No abatement— 
Duty of Court to makeeniry on record. 

here can be uo abatement under *.2, O. 

II, Civil Procedure Code, where there are 
more plaintiffs or defendants than one and 
any of them dies, and the right to sue 
survives to the surviving plaintiff. or plaintiffs 
alone or agaigst the surviving defendant or defend- 
ents alone. T such a case no application by any 
party is necessary but it is made incumbent on the 

Oourt to cause an entry to that effect to be made 

on the record without any application. A Nankap 

AHIR v. BHAGELU Aur, A. I. R. 1929. All. 347; (1923) 

A.L.J. 618 8 74 

— 0, XXII, r, 4. See Acra TENANCY Aon, 100 i 











B. 141 








.94 
os O. XXII, r, 4—Suit by reversioners challeng. 
gt . e. 


OASES. 
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ing gi;t of ancestral property ~Decree—Appeal by 

donees—Death of some Teveraioners-respondents— 

Abater ent, extent of. 

If during the pendency of an appeal by the donees 
fram a Cecree passed in favour of the reversioners 
challenging a gift of ancestral property some of 
the reversioners-respondents die and their legal 
representatives are not brought on the record in 
time, the appeal abates in toto, L MOHAMMAD 2. 

e AEDULLA, A. l. R. 1929 Lah. 869 216 


2.XXIl, rr. 4, 10—Death of party after 
preliminary decree —BSuit, whether abates—Q. X XII 
T. 10, applicability of. 
Rule 1C of O XXII, Civil Procedure Code, applies in 
a case ix which the death of the defendant occurs 
between the passing of the preliminary and final decree 
ofthe su.t, and not r. 4 of that Order. N Baru v. 


[1920 








GuULABCHEND, A. I, R. 1929 Nag. 142 657 
O. XXIU, r. 1 

See Or-1iL PRooEDuRE Core, 1908, s, 115 823 

See ResisTRATION Act, 1908, 8 17 gu 871 





2. XXIII, r. 3. See 

1918, Sox. Il, PARA 1 

D. XXIII, r. 3—Compromise decree—Cover- 
ing matters, not subject-matter of suit, validity of 

Matters embodied in decree—Contract Act (1X of 

18721, cpplicability of. 

A deces passed on a compromise cannot be 

.regarded as ultra vires simply because it goes 
beyond the subject-matter of the suit and embraces 
other matters which are extraneons to the suit, 
Futther, if the terms of the compromise decree 
which do not relate to the suit appear either directly 
or indirectly as the consideration on which the settle- 
ment of tae plaint claim was based then such terms 
may be considered as part of the decree executable 
with it, 

The provisions of the Contract Act do not come 
into play in cases where the agreement between the 
parties hzs become a rule of the Court and has 
passed ott of the domain of contract. N Ran- 
KRISHNA v LAXMINARAYAN, A. I. R. 1929 Nag. 164; 25 

.N. L. R.I71 651 


O. XXIII, r. 3—Compromise of suit—Compro- 
mise denied by one party—Duty of Court to make 
enquiry—Hejection of compromise without enquiry, 
Legality of. 

Where a party to a suit alleges that the matter 
has been compromised and the other party repudi- 
ates it, the Uourt must hold an enquiry under 
O XXII r. 3, Civil Procedure Code, and determine 
whether there has been a valid compromise. It 
cannot re ect the compromise without any enguir 
* on ihe grcund that it is repudiated by one party. Pat. 

RHauJAS MARWARI v. Bikon MAHTON, A. l. R. 1929 Pat. 

See Civin Procepure CODE, d 


Crviz PEocEDUBB Cong, 
102 








luz 524 

—2— 0, XXVI. 
6.115 e 

—— —— 9, XXXIII. See CiviL Procepurs Oops, 1908, 
E. 141 111 

O. XXXIV, rr. 3, 5—Preliminary mortgage- 

CKCDHC-Erenon of time—'Good cause’, necessity 


- 





Extension of time for payment under a pres 
limingty nortgage-decree cannot be granted unless 
good cauce is shown. 

The facts that the amountis large and that pay- 
ment hasbeen made within a short time after the 
oxpiry of tac perigd do not by themselves constitgtg 


Vol. 116] 6 
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good cause, N RAMNARAIN MARWADI v, UKANDA, A. I. 
R. 1929 Nag. 263 511 
—— —— Q. XXXVIl, 2—Presidency Small Cause 


Courts Act (XV of 1889) s. 22— Summary suit on 
negotiable instrument—Suit triable by Small Cause 
Court instituted in High Court—Costs—Order as 
to costs—Interference in appeal. 

It is settled law that the Court of Appeal will 
never interfere with the order of the Judge in the 
trial Court as to costs unless the order offends 
against some well recognised principle or unless 
the Court of Appeal feels that it would be unjust 
to the party against whom it is made ifthe order be 
allowed to stand. 

Ordinarily, a plaintiff who avails himself of the 
procedure indicated in O. XXXVII, Civil Procedure 
Uode, in the event of O. XXXVII, r. 2, sub-cl. (2), being 
held applicable, is entitled to his costs, but where the 
suit is cognizable in the Small Cause Court and where 
it is instituted in the High Court, the provisions 
of s. 22 of the Presidency Small Cause Courts Act 
are attracted and no costs are allowable to the plaintiff, 
unless the Judge who tries the suit certifies that 
it was one fit to be brought in the High Court. C 
MANMOTHA KINKUR BOSE v. ABU JAFER MAHOMED HASHIN 
Aut, 33 O. W. N. 95; 56 O. 484; A. I. R. 1929 Oal ie 

6 

———— O XXXVIII, rr. 1, 3—Penal Code (Act XLV 
of 1860), s. 225-B— Escape from arrest—Arrest 
illegal~Ojfence—Arrest before judgment—Applica- 
tion by surety for discharge—Duty of Court to 
give time to find fresh security, 

A surety who had given security under 
O. XXXVIII,r. 1, Civil Procedure Code, applied to 
the Court for his discharge. The Court discharged 
the surety and ordered arrest and detention of the 
judgment-debtor until he produced another surety. 

he judgment-debtor was orally directed not to 
leave the Court but he left the Court. In a pro- 
secution of the judgment-debtor under s. 225-B, 
Penal Code: 

Held,that the accused was not guilty of an offence 
under the said section inasmuch as an order to 
find fresh security was a necessary and proper pre- 
liminary tohis arrest under O.XXXVIII,r ^, Civil 
Procedure Code, and the detention in the absence of 
such an order was illegal. L. GOPAL SINGH v. 
EMPEROR A. 1. R. 1929 Lah. 163; 30 P L. R. 147 709 


O. XXXVIII, r. 9, O. XXXIX—Order pro- 
hibiting withdrawal of money —Attachment before 
judgment—Dismissal of suit by trial Court—Ex- 
tinguishment of surety's liability. 

The liability of the executant of a bond executed 
in pursuance of the provisions of O. XXXVIII, 
r. 9, Civil Procedure Code, ceaseg 88 soon as the 
suit is dismissed by the trial Court. 

An order prohibiting a person from withdrawing 
& sum of money from, Court, on the application 
ofa creditor who has filed a suit against him may 
amount to an attachment before judgment even 
though it is worded in the form of an injunction. R. 
Maune Ba Kix v. Ma Pwa Tuis, A. I. R. 1929 Rang. 
94 473 
O0. XXXIX, r. 1 (a)—Temporary injunction 

—Stay of sale—Allahabad High Court, power of. 

The Allahabad High Court cannot in view of the 
amendment of O. XXXIX, r. 1(a) Civil Procedure 
Code, brought about by the Rules Committee and 
ppproved by itself, grant a temporary injunction for 

s 
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stay of execu.ion sale, pending the disposal of a 
second appeal in a claim case admitted before 
itself A Govriv KANHAIYA Lar, A. I, R. 1929 All. 
115; (1979) A.L. J. 214 794 
—— O. XL r. 1, See GUARDIANS AND Warps Act, 

1890, =. 12 642 


—— — O. XL , rr. 4, 33—A ppellate Court—Power to 
pass d cree cgainst person not party to appeal— 
Second appecl against persons not parties to first 

e appeal 
Under O XLI, r. 33, Civil Procedure Code, an 

Appellats Cou-t may pass a decree in favour of a 

party to the stit who is not a party to the appeal 

either ac appellant or respondent, but it has no 
power to pass a decree against a party to the suit 
who is not a pa-ty to the appeal. 

Where an Appellate Oourt passes a decree in 
favour cf a party to the suit who is not a party 
to the appeal, a second appeal may be preferred 
against he party in whose favour the decree has 
been passed even though he was not a, party to the 
first appcal. 

There can Le only one decree in a suit existing 
at any one time, and & trial Court's decree 
after an apreal is replaced by the decree of the 
Appellate. Court whether the Appellate Court's 
judgmen, resu ted in a totally different decree or 
only ing decres having the effect of modifying the 
trial Court's deeree. A MADAN LAL v. GAJENDRAPAL 
SINGH A. I, R, 1929 All. 243; (1929) A. L. J. 344; 51 A. 
575 436 
— — — 3, XLI, rr. 4, 33—R. F4, applicability of, to 

cases where whgle decree is not appealed against 

R. $8, scope of— Decree relating to various items 

—Appeal onl} in respect of some—Appellate Court, 

power cf, to irterfere with entire decree on ground 

of title commcn to all items. 

Order <LI, r 4, Civil Procedure Code, does not 
apply where the whole decree is not appealed against. 

Where a decree is passed in respect of several 
items oi properties and an appeal is preferred 
with regcrd te some of these items, Order XLJ, 
r. 33, C-vil Procedure Code, has no application 
if in crder to do complete justice between 
the parties in appeal in respect of the items 
appealed against it is not necessary to interfere in 
respect o the ‘tems not the subject of appeal. 

A decreas in respect of several items is for the pur- 
pose of 2. XL:, r. 33, Civil Procedure Code, be 
regarded as acombination of several decrees. M 
VENKATAK2ISHNA"YA V. CHINA VEERAREDD!, A. I. R. 1928 

824 
r.5.—See Civin Procepurz Cops, 
646 


e. 

— —— C. XLI, rr. 23, 27—Suit decided on merits 
—Eviderce wrongly disallowed—Remand of whole 
suit for re-triat, legality of. 

When a trial Court has heard and decided a suit 
on all the issues but has wrongly rejected certain 
evidence, :he proper course to be adopted by the 
Appellate Cour; is not to remand the wh&le suit, to 
the lower Oourt under O. XLI, r. 23, Civil Procedure 
CodÉ, for rial de novo, with directions to, take the 
evidence which had been disallowed, but either to 
take “such eviferce, and the evidence of the opposite 
party in rebuttal thereof, either itself, or to direct 
the lofer Court ~o take such evidence and send it tò 
the Appellate Court under the provisions of O. XLI, 
ir. 27 ant 28, Jivil Procedure Oode. S Firu op 


A 
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Rocurras Giancuanp v. FIRM OP KALACHAND DEUMAL, 





A. I. R. 1929 Sind, 159 ° 586 
O. XLI, r. 31. See Orvin PROCEDURE Cope, 
1908, O. XX 23 


———— O, XLI, r. 33—Suit for  pre-emption— 
Plaintiff contending sale is invalid tn part but offer- 
ing to pre-empt whole if sale is held valid—Decree 


for partial pre-emption—Dismissal_of suit in Ap- | 


pellate Court for partial pre-emption, legality of 

—Power of Court to allow pre-emption of whole 

property. 

In asuit for pre-emption the plaintiff alleged that 
` the vendor had no right to sell more than one- 
, fourth share in the property sold but offered to 

pre-empt the whole property if the sale of the whole 
was found to be valid. The trial Court decreed 
pre-emption of one-fourth share on payment of the 
proportionate amount. The plaintifi submitted to 
the decree but the deféndant appealed and con~ 
tended that the whole suit should be dismissed 
on account*of the defect of partial pre-emption. The 
contention was upheld and the suit was dismissed. 
On second appeal: 

Held, (1) that before the Appellate, Court the 
defendarf should either have waived her objection 
to partial pre-emption or insisted on the plaintiff 
agreeing to pre-empt the whole ; 

(2) that the Court had ample power under 
O. XLI, r. 33, Civil Procedure Code, to decree 
the whole claim, even though the plaintiff had not 
objected to the first Court's decree, and the dismissal 
of the whole suit was illegal. A Arzan HUSAIN v. 
Horan BIBI, A. I. R. 1929 All. 398; 01929) A. L. J. n 


————— O, XLIII, r. 1 (sS). See GuaRrTANS AND Warps 
Aor, 1890, s. 12 642 


O, XLIII, r. 1, cl. (U) - Order of remand not so 
wide as desied— Appeal, whether lies. 

A party whoshas himself asked for a remand and 
obtained an order of remand cannot appeal from the 
order merely because the ground covered by the order 
of remand is not so wide as that which he himself 
desired. : 

The fact that an order of remand limited in its 

- scope was not appealed against isno bar to the pass- 
ing of wider orderof remand when the case comes 
up for hearing after the first remand © QaDIRUNNISSA 








v.QurBUL Hun, A. I. R. 1929 Oudh 39& 55 
— O, XLIII, r. 1 (w). See CviL PROCEDURE CODE, 
1908, s. 21 64 

- O. XLIII, r. 1 (W). See Civit PROCEDURE 





Cope, 1908, O. XLVII, r. 7 297 


—— — O XLI, r, 1 (w), O. XLVII, rr. 1 and g — 
Appeal from order granting review, campetency of— 
Error or mistake on face of recora, meaning of— 
Failure to consider applicability of provision of 
rule of limitation, whether an error on face of 
record— Revision. . 

. An appeal against an order granting a review lies 
: only on ‘one or other of the three grounds specified 

in r. 7of O. XLVI, Civil Procedure Code. é 
The word error in O. XLVII,r.], Civil Procedure 

: Gode, is not confined to error of fact but also covers 

an error en a point of lay apparent on the face of 

. the record. a 

"Failure to consider the applicability of a rule, of 

limitation which is apparently applicable to the case 

is a mistake or error apparent on the face of the 
yecord within’ the meaning,of r 7, O, XLVII, Civil 
. 4c? 
e 
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Procecure Oode. L BELI Raw v, Papam Sarn A. L R. 


1929 Lah. 26 221 
— —— O. XLV, r. 3; See Civiu PROCEDURE CODE, 
1903, s. 109 208 
—— O. XLVI See  Orivin PRocEDURE CODE, 
1903, s. 151 427 


———— O. XLVIi, rr. 1 and 7, See OmwIL Proce- 
burs Cove, 1908, O. XLIII, r. 1 (w) 221 

—— O, XLVII, r. 7. See C1ivir Procepure CODE, 
190€, s. 21 : 645 

—— —— O.XLVII, r. 7, O. XLII, r. (1) (w)—Review on 
ground of apparent error—A ppeal from order grant- 
ing review, competency of—Decree appealed from 
modified on review—-Appeal, competency of. 

In -he Bombay Presidency an appealfrom an order 
granting a review lies only on the grounds referred 
to in O., XLVII, r. 7, Civil Procedure Code, inasmuch 
as O. XLIII, r.l (w) has been deleted by a- rule 
made vy the High Court under s. 122 of ihe Code. 

Anorder granting a review on the ground of a 
clear 2rroron the face of the record is'not, therefore, 


' appea.able in the Bombay Presidency. 


An ippeal cannot be allowed to proceed after the 
decree appealed from has been modified on review. 
B SHrpRAMAPPA v, GURUSHANTAPPA, 31 Bom, L. R. 137; 
A. I. E. 1929 Bom. 183 227 


— Sch. ll, paras, 1, 20, O. XXIII, r. 3— 
Award made on reference, outside Court and filed 
in Court—Award and objections referred to 
arb-tration through Court—Arbitrators’ power to 
mocify first award—Whether such award can be 
plecded as adjustment. 

Assuming thata petition to file an award under 
para. 20 of Sch. II, Civil Procedure Code, is a suit 
within the meaning of para. lof that Schedule and 
that disputes arising in proceedings filed under 
para. 20 could be referred under the provisions of 
para, 1, the only award which the arbitrators could 
pass -n pursuance of the mandate issued to them by 
the Court is either to hold that the first award was 
valid and a decree should follow thereon, or to hold 
that she application to file the reference and the 
awarc should stand dismissed, the arbitrators have 
no jurisdiction to alter or amend the first award, 
even though the reference may confer authority on 
them to do so. 

Such an award which amends or alters the first 
awarc cannot be deemed to be made in pursuance 
of am oral reference made. outside Court and be 
accepsed as an adjustment of disputes of the par- 





"ties under O. XXIII, r. 3, Civil Procedure Code. 


S Sirix Masomap SHAH v. NIHALOHAND, A. I. R. 1929 

Bind. 107 102 

ES para.14—Award uncertain as to 
lani awarded-ePermission to arbitrator to specify 
land awarded-—Fresh and different award, whether 

e val-d—Arbitrator functus officio on points first decida 
ed oy him. 

Ween an award is sent back by the Court to an 
arbitzator to specify the land awarded by him to a 
party, it is not open to the arbitrator, instead of 
complying with the order of the Court, to make a 
fresh award and non-suit the party to whom he had 
in ths first instance awarded the land. The arbitra- 
ier n such 4 case is functus officio as to points 
prev-ously decided by him. S SATUMAL v. KHUDADAD, 
A. I. R. 1929 Sind 164 590 

paras. 15, 16— Reference to arbitration by 
on y some of parties—Decree in conformity with 
auard—Appedl, ; aic 

. 


Vorne] ° 
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No appeal lies from a décree passed- in accordance 
with an award even on the ground that the sub- 


mission to arbitration was invalid owing to want of 


concurrence of all the parties. 


An award'can be impeached not only on ac-ount. 


of irregularities in the procedure of the arbit-ators 
but alsoon the ground that it has been mace by 
persons who had not been properly appointed .o act 
as arbitrators. L BALKISHAN v, SOHAN SINGE, A I. R. 
1929 Lah. 476 : 559 
Sch. Il, para. 20. See Orvin PrRoorpurs 

Cope, 1908, Sou. II, para. 1 102 
Civil Procedure Gode (Second Amendn ent) 
Act (XXII of 1926). See OIvIL PROCEDURE 'JODX, 

. 1908, O. ILI, R. 4 184 


Communal disputes—Agreement between leaders 
of communities, effect and binding nature of— 
Construction of agreement—Legal effect—Qucstion 
of law. 
`The interpretation of the legal effect of an agree- 

ment is not a question ef fact. 

The representative character of the leaders of & 
community who sign an agreement with the leuders 
of another community may be inferred from the 
surrounding circumstances. 

‘There was some trouble between the Hindus and 
Muhammadans of a locality with regard to the 
carrying of processions. 
proceeded to carry on a procession ona parti:ular 
occasion, the local authorities collected the lecders 
of the various parties and effected a settlement. The 
agreement was worded as follows :—'' As often Hiadus 
and Muhammadans and Aryasamajists carry out new 
sorts of processions inside the Qasba which „nurt 
the feelings of some party, so we agree that we 
will not carry out any new procession witout 
applying beforehand to the District Magistrate and 
obsainining his sanction thereto. There is no neces- 
sity of taking sanction for ancient processicns.” 
The Muhammadans subsequently instituted a suit 
against ten Hindus and the Secretary of State for 
an injunction restraining them from interfering vith 
à particular procession : 

Held, (1) that the agreement was not merely in- 
tended to settle the immediate trouble, but was 
intended to be a permanent arrangement ; 

(2) that under the circumstances of the case it-was 
right and proper to infer that the signatories signed 
in a representative character ; 

(3) thatthe agreement was binding on the com- 
munities and the suit was, consequently, not main- 
tainable. A Ram SINGH v. SoBHAN Mooni, A. R. 
1929 All, 519; (1929) A. L. J. 1083 £02 


Companies Act (VII of 1913), s. 247 (5)—0-der 
under Companies Act -Appli€ation for review— 
Limitation—Delay, whether can be condoncd— 
Limitation Act (LX of 1908), s. 5, applicabPity 
of Director's right toeappeal. 

The provisions of s. 5 of the Limitation Act are 
applicable to an application for review of an order 
passed under the Companies Act, 1913. 

Applications under the Companies Act are governed 
by the general law of limitation as contained in the 
Limitation Act. . 

Where an order is made against a Registrs- of 
Joint Stock Companies for the restoration of the 
name ofa company which has been struck off from the 
Register by the Registrar, a Director of the 
company must be,deemed to be a person aggrievec by 


* 59 : 
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the order end:is entitled to apply for review of the 
order. N Buxikg KAWDU v. BERAR GINNING Co. LTD., 


A. I. R. 1920 Nag. 185 427 
Company Law. See SPECIFIO RELIEF Aor, 1877, 2 


Comprortise decree. See DEOREE ; 116 
— Clligations imposed on both parties Failure 
to perfcrm obligation—Right to enforce obligation 
-~ of other zarty. . 
Where sie conditions imposed by a compromise 
decree on the judgment-debtor on the one hand, 
and the cecree-holder on the other, are independ- 
ent and nct interdependent, the failure of a party to 
perform h.s obligations will not disentitle him from 
compelling performance of the duties imposed upon 
the other. N RAMKRISHNA v. LAXMINARAYAN, A. L Ri 
1929 Nag. 164; 25 N. L. R. 110 651 


Consent cecree— Provision for payment by instal- 
ments—Crause for paying in lump on default of 
instalment, whether penat—Lenalty, tests of. 

An agre»ment, which provides thet on default of 
payment oi acertain amount on a particular date or 
dates, the cefaulting party shall pay a much larger 
amount thar is admittedly due by him, can be relieved 
against, as the provision for payment gf the largbr 
sum is in she nature of a penalty. But where an 
agreement provides that in default of payment ong 
certain da-es of a certain smaller sum than is ad-e 
mitted to ba due or is claimed to be due, the default- , 
ing party shall be liable to pay the larger sum. 
admitted cr claimed to be due, it is valid and 
enforceable, there being no stipulation in the nature 
of a penalty. e - Jr 

A provision for the revivor of the original debt can 
never be in the nature of a penalty; a penalty is some- 
thing which a debtor has to pay over and above his 
original lia>ility as a penalty. ; 

‘The mere fact that a higher rate of interest is 
provided by a consent decree in the event of the 
default occurring does not necessarily render the 
payment of such higher rate penal; the different 
clauses of tme decree must needs be construed as a 
whole. S DAYARAM GIDUMAL v. NaBIBAX, As 1, R. 1929 


Sind 98 577 


Construction of documents—Mode of construc, 
tion. . 
A deed must be read as & whole in order to 

ascertain the true meaning of the several clauses and 

the words xf each clause should be so interpreted 
as to bring ;aem in harmony with the other provisions 
of the deed, -f that interpretation does no violence 


*to the mean.ng of which they are susceptible and 


itis even ccmpetentto the Uourt to disregard the 


éiteral mearimg of the words and give them an- 


other mesmirg if the words aresuthciently flexible tg 
bear that ixterpretation. L YUSAF ALI M&muonJ1 V. 
ALIBHOY MAJDONJI, A. 1. R. 1929 Lah. 53; LU Lah, 641 

177 
Contract—Paxtial illegality. 

Where ccrsideration is paidbyavendee for ae 
whole con.rast for transferring a right to marten- ® 
ange, past end future, and one part of the contract 
is not enfonmible in law, the whole contract must 
falgto the g-ound. A ALTAF BEGAM v. BRIJ Navan, 
A. l1. R. 1924} Ali. 281; (1929, Á Lid. 367. * 855 

Tire of perjormance -Part&s' duly to cam- 
plete withir reasonable time, when no tume spec - 


fically 1x21. 
Where, in a contract to sell immpveable property, 
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the time for confpletion is not specifically fixed, it 
would be the duty -ofthe parties to complete within 
a- reasonable time. P CG Brinpa Prasad *. KISHORI 
Saran, A. I, R. 1929 P, O. 195; 30 L. W. 34; 56M L. 
J. 785 d 388 


"Contract Act (IX of 1872), s. 2—Consideration— 
. Dispute regarding succession, compromise of. 

The rule of law is well established that an agree- 
ment in the nature of a compromise of a bona fide 
dispute 4s to the right of succession cannot be held 
io be without consideration. L SUNDER SINGH v. 
Haro 719 

8.16. See Usurious Loans Act, 1918, s. 3. 

. WHEN APPLICABLE 43 

————— & 23. See U.P. Excise Aor, 1910, ss. 40, 41 
8 





—- $. 23—Compounding non-compoundable case 
` —Consideration opposed to public policy—Com- 
pounding and withdrawal, difference between— 
Burden of proof. 
-It is contrary -to publie policy to compound a 
non-compoundable criminal case, but before this 
principle of law can be invoked it is necessary to 
prgve that the case was compounded, that is to 
say, settled bey a quid pro quo and not that it was 
withdrawn merely as unsustainable and where a com- 
plaint alleging circumstances constituting a com- 
goundable and also other circumstances constituting 
a non-compoundable offence is preferred,-it has to 


be seen what are the essential circumstances. A 
Banno KANDU v. JAINKA KUER, A.J, R. 1929 All, 456 
- 749 


e. 

s. 23—Presidency Towns Insolvency Act 
-(TII of 1909), s.,49—Agreement by Official As- 
.Signee giving priority to certain creditors, legality 
of —Insolveney of plaintiff —Order directing Official 
Assignee to furnish security for costs—Scheme to 


r 


, INDIAN -OABES. 


raise amount from certain creditors who were to . 


.be given pricrityein respect of amounts. realised 

- from suit, whether can be sanctioned by Court, 

in the administration of an insolvent's estate, the 

Official Assignee cannot on any account agree to 
' prefer one creditor to another, since such an agree- 
‘ement, if permitted, would defeat the provisions of 
the Insolvency Law. - LUE - 


“On the insolvency of a plaintiff, the Offcial 
Assignee intimated his willingness to continue a 
suit and was directed under O. XXII, r. 8, Civil 
Procedure Code, to furnish security for costs. The 
Official Assignee not being able to raise the money 
in the usual way, entered -into an agreement with 
some of the creditors of the estate by which they 
were to provide the -required amount and as a con- 
dition of their lending the same, if any amount was 
recovered by reason of the suit, they weke to be 
paid theirdebts in priority and the other creditors 
were to be paid only from and out of any balance 
remaining after payment in full of their debts. On 
an application to the Court for the sanctioning of 
the scheme : » 

* Held, that the arrangement was one which was 
intended to,and which did, in fact, give preferenc® 
to some of ¢he creditors in the payment of their 
debts: that the proposed agreement was imconsisteat 
with the *polley of the Insolvency Law and was 
unlawful under ês 23 of the Contract Act, aad 
could not, therefore, be given effect to. M In the 

matter of PuRUSHoTHAM Doss, 56 M. L. J. 657; 28 L. 

W. 816; A. I, R. 1929 Mad, 385 125 


: [1939 
Contract Act—contd. 


-————— S. 24—Morigage in contravention of law— 
- Personal covenant, validity of. 

- If a mortgage prohibited by law comes into 
existence or the money being borrowed, the entire 
contract of mortgage is void under 's. 24 of 
the Contrac; Act, and the personal covenant 
in the mortgage also falls along with the 
contract of mortgage. If, however, the mortgage 
was to core into existence on the breach of a 
personal covenant and first of all a personal 
covenant to pay was entered into, the failure of the 
mortgage would not lead tothe failure ofthe per- 
sonalcovenznt. A Suro Narain Duss v. Ras KUMAR 


Rat, (1929) £. L. J. 479 17 


——— sS. 38—Transfer of Property Act (IV of 

1882), s. &— Tender by cheque, validity of—Refusal 
- to déal wih person tendering, effect of—No ob- 

jection as to time and place of tender—Waiver— 

Right to interest. 

Where a party refuses to entertain the idea of 
payment at all and puts it out ofthe power of the 
tenderer to offer payment in a manner acceptable 
to the cred-tor, the offer of performance by a person 
then able te carry out the promise in ita entirety 
is a valid sender in spite of the form of it being 
itself not legal tender. . 

A tender, whether by cash and draft or by a 
cheque world be a valid tender unless the creditor 
refuses the form of it. Where his objection is not 


to the form of payment but to payment in any form, 


the tender vould be valid. 


Where atthe time of tender no objection is taken 
to the time and place thereof, the validity of tender 
cannot be astacked under cl 2 of s. 38, Contract Act. 

An act eqaivalent to dispensing with the production 
of money iga waiver of the necessity of tender. 

Where a tender of the amount due under a 
mortgage was made bya purchaser of the equity of 
redemption by cheque but the mortgagee wrongly 
refused to have anything to do with the pur- 
chaser : 

Held, that the mortgagee was estopped by his 
conduct’ from pleading that’ there was no valid 
tender, and interest ceased torunfrom the date of 
tender, M VENKATARAMA IYER v. GOPALAKRISHNA 
Pinta, 29 L. W. 220; A. I, R. 1929 Mad. 230; 52 M 
322; 56 M. L. J. 255 844 


————— ss 43,44, 62—Joint promisors—Renewal 
of debt bj one of several joint debtors—Decree and 
satisfaction in respect of renewed debt by such 
debtor—Fight to contribution against other debtors 
—Renewcl, validity of—Cause of action when 
arises. 


It is oper to any orf of the executants of a promis- 
sory note to keep alive the debt due on the note 
eith@r by acknowledgment or by renewal without 
reference td his co-obligors and if he. does so and 
the credito> obtains a decree against him” alone, the 
claim agaimstthe others being barred by limitation, 
the debtor who isobliged to pay the entire debt can 
claim contribution from his co-debtors though the 
creditors claim against them was unenforceable 

A cause ef action for contribution would arise in 
such ease vhen the plaintiff is damnified by paying 
more than ais share of the common liability and no 
till then. 

So far as the right of contribution is concerned, it 
makes no difference in substance whether the debtor 
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from whom contribution is claimed has ceased to be 
legally liable so far as the creditor is concerned 
owing to the operation of limitation or because he 
is released by the creditor from his obligation under 
the joint and several liability or the creditor has 
merely abstained from proceeding against him. M 
VENKATANARAYANA v. LAKSHMIBAYAMMA, A, I. R. 1929 
Mad. 309 129 


= S. 63—Agreement to extend time for per- 
formance—Consrderation. 

Anagreement extending the time for performance 
ofa contract is exempted by s.63 of the Contract 
Act from any requirement of consideration to support 
it. N Mur COHAND v. Tara Ouanp, A, I. R. 1929 Nag. 
137 646 
-———— 8. 65— Contract void ab initio— S. 65, whe- 

ther applicable. 

Section 65 of the Contract Act applies also to the 
case of contracts which are void ab initio. N SADIA v. 
AMBHIRIA, A. I. R 1929 Nag 241 497 
—— S. 70, See NEGOTIABLE Instruments AOT, 

1881, s. 98 (e) 293 
— — S. 72—8ales through Court-—Mistake, relief. 

on ground of. 

Relief on the ground of mistake under s 72, Oon- 
tract Act, can be given even in case of sales through 
the intervention of the Court. OC Uze ALI v. 
NASIMANNESSA BIBI, A.I R.1928 Cal. 865 634 
———— S. 73, application of, to breaches of con 

tract concerning immoveable property 

The principles laid down in s. 73, Contract Act, 
are applicable to breaches of contract with respect 

.to immoveable property. L Parma NAND v. GHULAM 
Hussain Saan. A. I. R. 1929 Lah. 416 449 
—— —— S, 107—Right to re-sell by seller when arises. 

A seller is entitled to dispose of goods under 
8. 107, Contract Act, only if there has been appro- 
priation. Where there has been no appropriation he 
is not entitled to do so. L NamarN Das JAINI Mar v. 
Kipar Natu, A. I. R. 1928 Lah 817 551 


Ss. 114—Sale of goods—Warranty— Purchase 
made by purchaser on his own judgment—No 
warranty of fitness for required purpose. 

If a party purchases an article upon his own 
judgment he cannot afterwards hold the vendor 
responsible on the ground that the article has 
turned out to be unfit for the purpose for which 
it was required. But ifa purchaser relies upon the 
judgment of the seller and informs him of the use 
to which the article is to be applied, the transac- 
‘tion carries with it implied warranty that the thing e 
should be fitand proper for the purpose for which 
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with the gerson with whom he enters intoa con- 
tract on his behalf, it cannot be said that he does 
not diselcss the name ofthe principal and no pre- 
sumption would arise under s. 230 of the Contract 
Act. But an agent will be entitled to maintain the 
suit in his own name, evenif he has disclosed his 
principal -f he can show that the facts on record 
prove tha; there was a contract allowing him to sue 
personally. . 

Section 236 of the Contract Act, applies only to 
cases where a person misleads another by describ- 
ing himself as an agent. N P. P. Dro v. NARAYAN, 
A. I R.1923 Nag. 170; 25 N. L. R. 81 669 

S 239—Partnership and co-ownership dis- 
tinguishec— Money-lending business, nature of. 

The partes to a money-lending business which is 
carried on with the object of dividing the interest 
arising from the transaction are partners and not 
mere co-owners. N MULOUHAND v. TARACHAND, A. I. R. 
1929 Nag. 137 646 
Contract of sale—Time, whether essence of contract 

—Service of notice, effect of—Suit for specific per- 

formance—Delay, how far a defence. 

Ordinarilz, in agreements for the sale of pxo- 
perty, time is of the essence of the c®ntract, but it 
is open to a party, ifit was not originally of the 
essence to make it of such essence by service of 
notice. * 

Unless tas parties to a contract have expressly or 
impliedly >y their contract made time the essence 
of the contract, delay by itself can never be a valid 
plea ina sait for specific performance, unless the 
delay on tke fart of one party coupled with reason- 
able notice ziven to the other, disentitles the party 
delaying from claiming any relief in equity, N 
RAMKRISHNA v. LAXMINARAYAN, A, I. R. 1929 Nag. 164; 


25 N) L. R. 110 651 
Contribution. 
See Contzact Act, 1872, s. 43 129 
See TRANs*ER OE PROPERTY Act, ?882, a, 56 297 


Co-operat.ve Socletles Act (Il of 1912), x% 29— 
Loan to son-members, legality of—Recovery of 
money adranced. j 
As s. 29 =f the Co-operative Societies Act lays" 

down that a Co-operative Credit Society shah 

not lend mocey to non-members, a contract for that 
purpose is illegal and no suit cane lie to 
enforce it. But the Society can recover the 
amount advanced to a non-member independently of 
the said contract on the principle that the defend- 

ant at the time of taking the money made an im- 

plied promice to pay. L NABI Baxusy v. MUHAMMADI, 

A. I. R. 1929 Cah. 330; 30 P. L. R. 142 552 


it was designed. The question whether the pur e 


chaser has relied upon his own judgment or upon 

that of the seller is a question of fact in each case. S 

MacKiLLoP v. NoogBHOY ALLIBHOY, A.I. R. 1929 &ind 

101 E 588 

-——- S8134—Surety—Omission to sue principal 
debtor, whether discharges surety. 

The omission of a creditor to sue the principal 
debtor within the period of limitation prescribed for 
8 suit does not discharge the surety unders. 134 of 
the Contract Act. N Narain Das v. Nano, A. LR. 
1929 Nag. 145; 25 N L. R. 74 $ e 421 
S. 230— Principal and agent—Undisclosed 
.principal—Bringing principal face to face with 
third party, whether tantamounts to disclosure of 
name—Agent's right to sue in his own name. 
When,an ageft brings his prineipal face to face 

e 





Co-sharers—Appropriation of part of joint holding 
by co shaver by erection of building—Hviction by 
demolition cf building. 

Where a c—sharer has appropriated a portion of 
the joint holding and has constructed extensive 
buildings the-eon, before he can be ordged to vacates 
the land apgropriated by him by demolishing the ® 
bgiildings, t2 Court must consider the balance of 
convenience end the ultimate loss that the respective 
paties are likely to suffer. L HARNAM SINGH v, JAGAT 
SINGH, A. LR. 1929 Lah 168 re 223 

Part-tion —Settlement madesy one co-sharer, 

Bhether bixding om co-sharer ta whom property is 

allotted. 

A person to whom a parcel af land has been 
allotted by decrees for partition dogs not take it 


Na 


Co-sharers—concld. . 
Subject to a settlement made by, his.former go- 


‘sharers without his concurrence when the land wap 
the joint property of all the co-sharers. Pat Racuv- 


-258; A. T. R. 1929 Pat, 208 f 781 
|o Suit against trespasser” by one co-owner, com- 

petency of: ` ` ] 
. ,,59.00-0Wrer can’ sue a trespasser without joining 
, his other co-sharers in the süit. L BuTA. SINGH v. 
: ARJAN SINGH, 11 Lah, L J, 202 S^ 720 
~- Unrealized arrears, suit for—Limitation, 
` operation of—Limitation Act (IX. of 1908), Sch. I, 
* Art 164. 

The period of limitation fora suit for & share of 
tmrealized arrears against the lambardar by a co- 
sharer under Art. 164. of Sch. I to the Limitation 
Act: runs from the date when the arrears become 
payable. A BALI Kuar v. KHAMANI Ram, 12. R. D. 
671; A. T: R. 1928 All. 762; L. R. 9 A. 288 Rev. 746 


Costs. See Crv Paocepore Cone, 1908, O. XXX VIII, ` 


ÈR. 2 : i 736 
== Plaintiff. driven to Court by defendant— 
Plaintiff's right ta: costs—Civil Procedure Code (Act 


* Vof 1908), s. 100—Second appeal—Successful party. 





“deprived of fosts Interference. 


- Where the plaintiff is driven to Court by an un- © 


tifiable attitude on the part of the defendant, he 





s entitled to the costs of the case. . ; 

Where . the successful party has. been deprived - of, 
his costs for.no sufficient reason the High Court will 
interfere even in second appeal. L SANSAR CHAND v. 
UaaaR Sain gas ` A 717 
Gounsel,  . a c 

~ See OIVIL PROOEDURE Oone, 1908, O, Ill, r. 4 184 
- See EVIDENOE Act; 1872, s. 33 . 329 

z — Counsel's ` discretion regarding evidencge~- 
. Taking advice from Court, propriety 'of—Evidence 

.  zzParty's duty to go into witness-boz. 

~ „It is not right for a Counsel to take advice from 

- the-;Oourt as to tHe kind-or amount- of evidence 
which has to be.produced in support of his. client's 
case, aid eyen if a Qourt goes out of way an 
gratuitously'gives such advice, which itself would 
be an extremely.improper act onits ‘part, Counsel 
ought fot to be guided by such advice but must 
eXercise his own independent judgment in deciding 
as to how to proceed ih the conduct of the case. 

‘A’ party runsa great risk if he does not enter 
into the witness-box and giye evidence in his case 
upon facts whichare directly in-his knowledge and 
which relate to the matters in controversy. L ALLAH 
Drrra v. BHAGAN LESE 555 

' Ceurt-fee —Order for additional Court-fee— Plaint- 
tis right to reduce his claim. 


E is always open, to a plaintiff or an appellant . 


to reduce his claim and “effect a 

. if otherwise permissible. $ 
In.a suit for redemption 9 decree was passed for 
redemption on payment of Rs 
pealing fro® a decree valued .his appeal at 
8'3,203-10-0. The Court ordered, that the Court-fee 


saving of Oourt-fee 


payable on the appeal should be valued at Rs. 27,000° 


Before the expiry ofthe period within which Court. 
-feb was payable, the appellant, made an afbplicatioff 
stating that he wjthdrew his dontest to the extent 
of- Ra, 12,89! and paid Court-fee on the balance, via, 
Rs. 14,106, The Court dismissed the application and 
the appeal: : ' 
` Held, t 
t: B 
PE . e. "i 2 
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NANDAN SAHAY SINGH v. DRIPA Nats SAHAI SINGH, 8 Pat.. 


27,000. A> party ` 


hat the application, was not, one for revising - 


[1698 
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the previous order of the Court but was one for: 
'amendment of tlie valuation, and the Court was not 
justified in dismissing the appeal: 
4. Panna Lat, A.I. R. 1929 All, 308; (1999) A.L. J. 
547 . : " 82 
—— — Suit for recovery of possession—Appeal by 

defendan: in possession—Court-fee. 
| The test-or determining what is the proper Court- 
fee payable on a memorandum of appeal is what is 
the value cf the relief granted which is sought to be 
got rid of. zu 

Where a plaintiff files a suit for recovery of 
possession, paying Court-fee on the value of the pro- 
perty, and succeeds in the suit, the defendant, if he 
appeals ageinst the decree, must likewise pay Gourt- 
fee on the value of the property, even though he be 
in possession of the property. S MITHOMAL v. BASHO- 
MAL, A. I. E. 1929 Sind 161 110 


. Court Fees Act (Vil of 1870), s. 5 (b) (d)—Suit 
for share in specific plot of land not separately 
assessed to. revenue—Court-fees— Suits Valuation 
. Act (VII of 1887), ss. 8, ll—Suit for share in 
specific p ot of land not separately assessed—Juris- 

` dictional value of suit—Local rules—Under-valua- 
. tion of sait—Suit tried by Court of lower juris- ^ 
diction—Objection as to under-valuation— Appellate 

Court, duty of—Procedure. e 

_ Section 7 15) (b), Court Fees Act, does not govern a 
suit for a skare ina specific plot of land which plot 
is not separately assessed to land revenue..Section 7° 
(5) (d) appl.esto such a case and the Court-fee has 
to be paid jen the market value of the land. But tke 

value of the suit for purposes of jurisdiction would . 

be 30 times the proportionate land revenue under 
the rules framed by the Local Government. 

Section 17, Suits Valuation Act, provides inter alia 
that if a Court has decided a suit which it was not 
competent io decide owing to an under-valuation 
thereof, then if the Appellate Court is satisfied that 
an objection asto valuation of the suit was. raised ` 
in the trial Court and that the determination of the 
suit by .a Court which was-not competent to try it 
has prejud.ced the defendant, then such Court shall 
hear the appeal, if there is sufficient material on 
the record 30 enable it to dispose of the appeal. If, 
‘however, ths Court finds it necessary to have further 
evidence recorded or to remand the case, ‘then- the 
. further evflence should be recorded by, and the 
remand should be made to, the Court which was 
competent to hear the suit. The law does not au-. 
thorise the Appellate Court to return the plaint at 
€hat stage. L Raswanr SINGH v. MUTALLI 209 - 


e——— 8: 7 (IV) (C)—Suit for mere declaration and 
suit, for’ declaration with consequential relief, deter- 
mination 'of—8Suit to set aside decree, nature of. 

In grder to determine whether a suit is’ purely 
for a declaratory decree and does not. involve any 
consequent.al relief the Court ha’ to look a the sub- 
stance and not merely the language of the plaint.. 

A suit which is in effect; a suit to set aside a‘ 
‘decree obtained against the plaintiff by the defend- 

. ant is not a suit for a mere.declaration. L Biypra-. . 
Ban v. PUNJAB NATIONAL BANK, 30 P. L. R. 176; A I. 
R. 1929 Lan. 463° > 895 

“= 5.7 (lv) (d)—Suits Valuation Act (VII of 
1887), s. 3—Lahore High Court, Rules and Orders, ' 
Vol. IIL, Chap. X, r.. IV—Suit for injunction 
restraining Municipality from demolishing platform | 


^ Valuation for purposes of Courttfee and, jurig: 


L Sau RAMCHAND ` ` 


“Vol. 116) 

Court Fees Act—contd: . 
diction—Punjab' Courts Aet (VI of 1918), s. 89 (8) 
—Notification No. 81-G dated 14th . February, 1924 


—Appeal from unclassed suit—Jurisdiction of 
District Judge and senior Sub-Judge. . 


A suit for an injunction against a Municipal 


‘Committee requiring it to refrain from demolishing 
astritcture erected by the plaintiff does not fall under 
r. IV of Chap. Xof the Rules and Orders of the 
‘Lahore High Court, but under s. 7 (iv) (d) of 
the Court Fees Act the plaintiff is entitled to 
,Value it for purposes of  Court-fee at any 
figure he chooses and under s. 8 of the Suits 


Valuation Act the value for purposes of jurisdiction ` 


is the same as that for purposes of Court-fee. 

' An appeal from an unclassed suit of the value of, 
less than Rs. 100 lies only to the Court of the Senior 
Sub-Judge and the Court of the District Judge has 
no concurrent jurisdiction to entertain such appeal. 
L Dowaags: Das v. MUNICIPAL COMMITTEE, F'AZILKA, 
A. I. R. 1929 Lah. 566 . 908 


——— S. 7 (x!) (cc}—Suit for ejectment of tenant 
holding over without landlord's consent—V aluation 
and Court-fees. - : 
A tenant whose tenancy has been. determined and 


who is holding over without the consent of the . 


landlord is nota ‘tenant holding over’ within the 
meaning of cl..(cc) of para. xiofs.7.0f the Court 
Fees Act, but a trespasser, anda suit for sjectment 
of such a person cannot be valued under the provi- 
sions of the said clause. CG GoRINDA RAM AGARWALA 
N cy Papa Dutra, A. I. R: 1923 Cal. 753; 32 O W. 
s. 19 (1)—Letters of Administration re 

private provident funds—Court-fee, necessity of— 

Private provident funds—Vesting of fund money 
. in nominee, etc.—GSuccession—Provident Funds Act 

(XIX of 1925), s. 3.(2)—Vesting of fund money in 

dependant—Exemption from debts. i 

A sum of money in a priváte provident fund can- 
not be deemed to vestin the nominee or the widow 
or the children of the depositor. Thereis undoubt- 
edly' 4 fiduciary relationship between the depositor 
and the private company which has- created the 
provident fund, but such a company cannot be 
deemed to be trustee for the dependant or the nominee 
ofthe depositor. Such-a nominee or dependant can 


only take by succession.to thé estate -of the deceased. , 


Therefore, Court-fee must be paid when Letters 
of Administration are applied for in respect of a 
private. provident fund of a deceased person. 

Obiter.—Under 8 3 (2), Provident-Funds Act, 1925, 
money in the Railway or Government Provident 
Funds vests in the dependanf as defined in s 2 cf 


the Act and is also free fron debts contracted Ky 


the deceased or by the dependant before the death 


ofthe depositor. .R In the matter of HAMILTON MING, ` 


6 R. 558; A. I. R. 1928 Rang. 312 467 





from partition suits—Court-fee. 

In appeals against decrees from partition. suits 
the Court-fee payable is under Art. 17 (6), Sch. II, 
Court Fees Act, and it makes no difference whether 
the ground of attack is with reference tothe allot- 
ment of specific portion of immoveab or 
moveable property or the ground of attack .is the 
question of costs.’ - . 

The moment it is shown that the memorandum of 
appeal arises ifi'tlie suit where it is not possible 


to estimate’ the: money value-of the „subject-matter " 


7 


. Court Fees Act—concid. (3 


374: 


e ' 
Sch. |, Art. 1, Sch. Il, Art. 17 (6)—A ppeals © 
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in dispute ‘and which is -not otherwise provided for 
"by the Act, the appellant is entitled to pay : Court-fea 
under Art. I7 (6), Sch. II of the Act . C-Jvorr PRosAD 
SINGH v. JcaENDRA Ram, A. I. R. 1929 Cal. 878; 32 C. 
W. N 1105;56 C. 188 | 383 
‘Criminal ‘complaint—Legality of referring to 

arbitration. See ARBITRATION 215 
‘Criminal ‘Procedure Code (Act V of 1898), ss. 

6, 10, 195 (3), 476-B—Refusal by District 

Magistrate to make eomplaint—Appeal——Proper 

forum—Listrict Magistrate, whether ‘subordinate’ to 

Sessions Fudge.  . j ; 

A District Magistrate as such is not. a Court, and 
is only a First Class Magistrdte who exercises 
special powers with which he is invested either by 
the,Criminzl Procedure Code or by the Local 
Government and appeals from appealable sentences 
of his Oourtlie to the Court of Sessions.  ' 

An. appezl, -therefore, under s», 4/6-B, Oriminal 


Procedure Xode, will lie to the Court of Sessions . 


from -an orcer passed by the District Magistrate 
under s. 47@A, Criminal Procedure Còde. N Pinanat 
v. EuPzERoR, A. I. R. 1929 Nag. 97; 30 Cy L. J. 550; $5 
N.LR.1'^- 77 
=-+— $. 35 as amended in 1928—Penal Code 
(Act XL7 of 1860), ss. 147, 3828, 325—Separatee 
. sentences for hurt and rioting, legality of— Practice. 
'- Under s. £5, Oriitinal Procedure Code, as amended 
in1923, separate sentences for rioting and hurt.are 
legal altho.gh’in practice it is undoubtedly better to 
give a sinzlg sentence for all the offences or to. 
order the sentences to run concurrently. L Arr 
AKBAR v. EXPEROR, 30 Or. L.'J. 575; A. I. R. 1929 Lah. 
670 . d : iu 216 
—- ——— $8. 46, 80—Penal Code (Act XLV of 1860); 
: s. 225-B—Arrest—Forcible resistance’ or evasion: 
—Arrest without showing warrant—Illegal obstruc~ 
tion—Offence. > 6 3 
Where -a person forcibly resists the endeavour to 
. arrest him or attempts toevade arrest, a Police 
Officer would be entitled to act under g. 46, Crimi- 
nal Procedvre Code, and the apprehension of such 


person without ‘showing him the warrant ofagprestas* ,* 


required by s 80, Criminal Procedure Code, would ngt 
be invalid or unlawful. , . 

Intentionel resistance or illegal obstryction to’ 
arrest in su2h a case would be punishablé under. 
s. 225-B, Peaal Code, even if s.80, Criminal Pro. 
cedure Code, has not been complied with. QC.SuPpr. 
AND REMEMBaANCER OF LEGAL. AFFAIRS; BENGAL v.‘ 


e DARBESH AL, A. I. R.1929 Cal. 174; 33 C. W. N. 984; 


49 O. L. J. 264; 30 Oz. L. J. 703; 56 O. 831 723 
€ ————— S. E83. See TRANSFER OF PROPERTY .Aor, 1882, 
:8.92 6 . È 271 


` . - 

— ——— $8. 36, 202—Search warrant, legality of— 
Complainant's right to inspect articles—O mission to 
state reasor.s for postponement of process, effect of. 
Once a Magistrate has taken cognizance 

“offence it is within his power to isSue a Searche 
arrant under s. 96, Oriminal Procedure Code. It 

3 not material to consider whether he.will eventu- 

ally decide so make an order for investigatien by 

tffe Police* or whether he will call wpom the peti- 
tioner to stand his trial or whether he will dismiss 

thécomplaint . A 
Once thea-ticles are brought before the Courtin 


execution of the search warrant, inspection thereof ~ 
.may be allcwéd to, the complaiha em 
Per Graham, J.—Failure o give reasons for post- 
e 


ne. 


of an ` 


ge 
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poning the issue of process against the accused as 
required by s. 202,- Criminal Precedure Code, is at 
the most an irregularity. C. Asor KRISHNA SARKAR v 
‘5. G.Bosz, A. I R. 1929 Cal 176; 49 O. L. J. 164: 38 
O. W. N. 369; 30 Or. L. J. 705 721 
d — SS. 106, 260. See Pesar Cons, 1860, Ee 
S. 110—Harbouring dacoits—Security— 

"Prosecution for substantive offence not likely to 

'sueceed— Proceedings for security, propriety: of— 

“Stolen property", meaning of. . 

À man cannot be called upon under s. 110, 
Oriminal Procedure Code, to give security for 
harbouring dacoits. Such a person should be dealt 
-with under the substantive provision of the Penal 
Code, i e., s. 216-A, : À i . 
. Where only the words "stolen property" are used 
they do not mean property transferred by the com- 
mission of dacoity. a 

The prosesuting ‘agency should not adopt the. 
course of taking action under Chap. VIIL Criminal 
Procedure Code, where it is feared that the bolder 








‘ action of prosecuting for a substantive offence is 
ligely to fail, A. Manni LAL v Emperor, A.J. R. 1928 - 
A 


1. 652; 30 Gm. L. J. 694; (1929) A. L. J. 93:51 A. 
459 "s 804 
*e— ——— S. 110— Security proceedings — Evidence — 
* , Suspicion—Bad character. el . . 
In proceedings for taking security "suspicion" is 
worthless and inadmissible unless supported by good 
reasons and then it is the reasons and the facts on 
which the suspicionis based, and not the suspicion, 
to which only weight can be given. ®. "n 
Evidence of bad character is admissible to prove 
the general repute of the accused, but its weight 
must vary according to the particular circumstances. 
A. Darre SINGH v. EMPEROR, 30 Cr. L. J. 693; A. I. R. 
1929 A11. 599; (1929) A. L. J. 938 801 


S. 110—Segurity proceedings— Joint notice to 
several persons, legality of— Previous convictions, 
` effect, of—Evidence of general repute, what 
constitutes—Suspicions of Police men, value of—. 

Duty of Magisirate. 

Each, man against whom proceedings are taken 
under 8.110, Criminal Procedure Code, is entitled 
idea separate notice and not to have the charges 
which are going to be made against him confused 
with the” charges that are being made against some- 
body else. AH, 
` In proceedings under s.110, Oriminal Proceduré 
Code, the existence of a number of previous con- 
vietions of offences such as theftis a matter which 
may and should be taken into consideration as 





' indicating. the character and disposition. of the 


acqused. But the existence of such convietions is 
not by itself sufficient to justify ordering the 
accused to furnish security. Weight must be given 
to a consideration of the period that has elapsed 
subsequent tothe last of the convictions in order 
tg see whether during that period the accused has 
apparently shown a disposition to conduct himself 
properly or whether there are indications that hee 
h:sduring that period continued in his previous. 
c ur$e. though he may not have actually, broughé 
himself within the clutches of the law 
The suspicions of a witness. that a particul 


' man committed, either singly or with others, a theft 


in his house is wholly inadmissible. Jn this respect 


a Police Officer stands in no stronger position than‘ 


any other witness. ° TER 
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. Itisa part of the. duty of ‘Magistrates to see that 
inadmissible evidence is not admitted on to the record 
in such proceedings. , : 

he mere production of a string of witnesses 
who say ‘that an accused person's general repute is 
80 and so, can carry very little weight unless some 
attempt hes been made to show thathe isa person 
in a posit.on to know the general repute, and there 
das been some reasonable attempt by the Counsel 
for the accassd or by the Court to check the value 
of the evicence. A. EMPEROR v. RAM Lat, A. I. R. 
(1929) All. 273; 30 Or. L. J. 562; (1929) A. L.J. 361: 
51 A. 663 25 


S, 133-—'Removal of trade’, meaning of— 
Restoration of status quo. 2 
A Magiscrate has no power while Stopping a brick- 

kiln under the second paragraph of's. 133 of the 

Criminal Procedure Code, to order: the opposite 

party to fll up the pits made by him, The “Te. 

moval” of a trade or occupation within that paragraph 
cannot: be construed to mean the restoration of 

status quo ty filling up the pits A BHAGAT Raw v. 

Emrzror,A I. R 19:9 AIL 114: 30 Or, L. J. 561; .(1929) 

A. L. J. 177; 51 A. 489 l 21 


— ——— s& 133, 137, 139-A—Conditional order for 

. removal cf nuisance passed— Opposite party denying 

existence .of public right— Enquiry before making 
order absolute—Stage for producing evidence. 

Where a conditional order under s. 133, Criminal 
Procedure Code, is made and the opposite party on 
appearing cenies the existence ofthepublic right com- 
plained of,before the order can be made absolute 
opportunity to produce evidence must be given under 
8 137. Criminal Procedure Code Butuntil an enquiry 
under s L39.A, Criminal. Procedure Gode, has been 
concluded there cun be no enquiry under's. 137, 
Criminal Procedure Code, and it is not possible to 
produce an7 evidencerelating to it. C. ETRAJ MANDAL 
v. ExrPEROR. A. I. R. 1928 Cal. 879; 49 O. L. J. 49; 33 
O. W. N.2C1; 30 Or. L J. 622 | 384 

t 


————- S& 133, 139-A—Public nuisance—Denial 
of public right— Procedure. : : 

When a person ordered to remove a public nui- 
sance under s. 133 of the- Criminal Procedure Code, 
denies the existence of any publie right, the Court 
has not to see whether the denial is bona fide or 
not. What the, Magistrate has to see under s. 139-A 
of'the'Codeis whether there is any reliable evidence 
in support 5f the denial. , 

e If no material is produced before the Court 
suggesting that there is likely to be any, reliable 
ecvidence ir support of the opposite party's denialit 
wil proceed with the enquiry under s. 137, Criminal 
Procedure Code. Jf in its opinion the plaintiff has 
somegreliatle evidence in support of his denial it 
will in the exercise of its discretion stay the proceed- 
ings till the matter is determined in the Ofvil Court. 

The Mag:strate is left an absolute discretion as to 
how far he will go or upon what materials he will 
act in corsidering whether the defendant seems 
likely to heve such acase in support of his denial 
a8 may make it seem unfitting for the Criminal Court 
to proceed. A. MANOHAR SINGH v. EMPEROR, A. I. RB. 
1929 Ati 229: (1929) A. L. J. 385 786 


——— SS 144, 435—Order under s. 144, whether 
liable to ravision. " 
An order under s. 144, Oriminal Prooedure Code, is 
notliable t2 be revised by the High Qourt* under. 
5 n e n 
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8. 435 of the Oede. M SUTHADI ALAGA THEVAR v. G. A. 
Baxer, 30 Or L. J. 629; (1929) M. W. N. 694 137 
s.154—Evidence Act (I of 1872), ss. 145, 

157 —First Information Report, scope and object of 

—Use of report as substantive evidence. : 

It is not necessary that every detail should be 
given in the First Information Report. The First 
Information Report is merely a statement made to 
the Police which is not substantive evidence but 
which can be used to corroborate or contradict the 
maker of it at the trial. 

First Information can only be used to corroborate 
or contradict the person who made it. It cannot 
bə used as substantive evidence to contradict other 
persons. L. GAMAN v. EMPEROR, A. I, R. 1928 Lah. 
913; 11 Lah. L J. 1; 30 Or L J. 571 187 
S. 162. See OaLoUTTA PoLrcE Acr, 1868, 
S 78-A. 160 


s. 162—Application for copies of state- 
ments of prosecution witnesses—Time for making 
such application—Attempt to create mere grievance 
—No effort to obtain copies—Validity of trial. 

The accused made an application for copies under 
s. 162, Criminal Procedure Code, to the Committing 
Magistrate after the completion of the enquiry. An 
application was subsequently made to the Sessions 
Judge before the case came on for trial. When the 
ease came on forírial another petition was filed and 
an order for granting copies was made. The 
accused's Pleader without praying for any adiourn- 
mont said that it was very incoavenient to file folios 
at that stage and thatit was of no use to get copies 
subsequently. Folios were not filed and copies were 
not obtained and the case was decided: 

Held, that the trial was not bad inasmuch asthe con- 
duct of ths accused was rather to create a grievance 
than to obtain copies. 

The words of the first proviso- to s. 162, Criminal 
Procedure Code, "when any witness is called for the 
prosscution in such enquiry or trial" must refer to 
a time when an enquiry or trial in which such a 
witness is called is in progress. This excludes the 
possibility of an order being made either by a 
Committing Magistrate after he has dealt with a 
case by committing it to the Sessions, or by a 
S:3sioas Judgs in anticipation. 

Quzre.— Whether the right time to apply for 
copies under s. 162, Oriminal Procedure Uode, is 
when the witness enters the box or when his evidence- 
in-chief is concluded 

Rankin, C. J. Obiter—Under s 182, Criminal® 
Procedure Code, it is not necessary for the Judge 
before granting an application for copies to consider 9 
whether a foundation has beerflaid by way of cross- 
examination showing that the statements are wanted 
to contradict the witness C. BABARALI SARD®R v. 
Emperor, A I. R. 1929 Oal. 182; 49 O. L. J. 197: 30 
Cr. L. J. 850: 56 C 810 167 
8.172. See Oatcutta Pontcz Act, 1866, s. 

160 


n ss. 195, (1) (b), 202, 204 as amended 
in 1923 —Information to Police—Complaint by 
* Polic2 against informant under s 211, Penaj “ode 
—Subsequent complaint by informant to Magistrate 
—J uris tiction of Magistrate to proceed with com- 
plaint against informant —Preliminary inquiry — 
Opportunity to show cause. 
The pstitionér lodged an information before the 
Police, The Sub-Inspector reportedsthat the, case 








78-A. 
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was false gnd made a complaint against the peti- 
tioner under s. 211, Penal Code, tothe Sub-Di- 
visional Magistrate. The petitioner impugned the 
Police repcrt and subsequently presented a petition 
requesting that his complaint may be disposed of 
before prosess was ordered against him on the Sub- 
Inspector's complaint. The Magistrate summoned 
the petitioner under s. 211; Penal Code. The peti- 
tioner applied to the High Court for quashing the 


- proceedings : 


Held, thatinasmuch asthere was nothing in law 
to preveni the Sub-Inspector from making a com- 
plaint unders. 211, Penal Code, or to prevent the Court 
from takirg cognisance of it on such complaint, and 
the jurisdiction of the Magistrate to proceed with the 
complaint was not taken away by the subsequent 
complaint by the petitioner, the procedure adopted 
was not illegal. 

When a Magistrate has properly taken cognis- 
ance ofan offence, anything that happens subsequ- 
ently cannot bring into operation s. 195 (1) (b), 
Oriminal Procedure Code, so as to deprive him of 
his jurisdiction to proceed with the complaint gin 
accordance with law. : e. 


A person against whom a complaint is proposed. 
to be made under s. 211, Penal Code,is no more 
entitled to an opportunity to show cause why a 
complaint should not be made, than any other 
person agamst whom a complaint is made. 

An inquiry or investigation under s. 202 Criminal 
Procedure ‘Jode, is designed to afford the Magistrate an 
opportunity of either confirming or removing such 
hesitation 1s he may feel in respect of issuing process 
against the accused. The nature of the inquiry 
varies with the circumstances of each case, and it is 
certainly rot contemplated that it should always 
be exhaust ve Such an enquiry is not a preliminary 
trial of tke accused at whichehe is entitled to 
adduce his evidence before process can issue upon 
him. The provision is enabling and not obligatory. 

The High Court will not ordinarily interfere with 
the detaile of an inquiry or investigation under 
s. 202, Civil Procedure Code, and particularly will not* 
do so on tte ground that it was inadequate. p 

When there are competing complaints it *is 
manifestly within the discretion of the Magistrate on 
a consideration of the circumstances of the par- 
ticular cass, to determine in which he should issue 
process firtt and not less so when hehas made an 
inquiry under s. 202, Oivil Procedure Code, in one of 
them whick necessarily involves also & consideration 
of the cher. Pat PARMANAND DBRAHMACHARI v 
EMPznos, 39 Cr, L. J. 551; 10 P. L. T. 618 46 
———— s. 195 (3). See ORIMINAL PROOEDURE Cobe, 

1898, s. 6 s 77 


——— $8. 195 407 (2), 476-B, 537 —Cemplaint 
by Appe.late Court—Second appeal, competency 
of—Joint Magistrates, jurisdiction, of, to make 
complaint or appeal— Absence of valid complaint—e 

e Trial, legality of. 

Anorder byan Appellate Court making a com- 
péaint un s.476-B, Criminal Procedure Code, is 
not appe^lsble. . um 

Joint Magistrate. empowered under s. 407 (9) 

Ofiminal Procedure Code.to hear appeals from Sub- 

Divisional Magistrates, is not & Court to which 

appeals orcinarily lie from such Magistrate within 

the meaning of s. 199 (3), Crimindl Procedure Code, 
and hase ro, power, to make a complaint under 


a 


on 


- 342; 56 O: 824 i 
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.B. 476-B of the Code, on an appeal fronf an order of 
. & Sub-Divisional Magistrate refusing to make a com- 
plaint. - 
The omission of the word ‘only’ in sub-s. 7 of 
78. 195 as it stood in 1898 has not changed the law. 
The entire absence of a complaint without which 


‘an offence cannot be taken cognisance of under the ` 


-law is nota defect curable by s. 537, Oriminal Pro- 
cedure Uode. C Monts CHANDRA NaTH'v EMPEROR, 
A. I. R. 1929 Oal. 172; 33 CO. W. N. 285: 49 (O.L. J. 

7 . 638 


———. ss. 200,222 (2), 537—Omissionio examine 
. complainant—Mere irregularity—Joinder of charge, 
legality of. 

Omission to examine a complainant befare issuing 
process against the accused is not an illegality but 
a mere irregularity which will not vitiate the trial 
in the absence of any prejudice to. the accused. 
. A trial involving offences under s. 406, Penal Code, 
committed on five distinct dates is not bad,in view 
of the provisions of s. 222 (2), Criminal Procedure 
Code. C Anız Krista Das v. DADAM SANTRA, A. I. R. 
1929 Cal. 175; 30 Or. L J. 706 722 
— 8.202. See CRIMINAL Procepvre Cope, 
e 1898, s.96 - 721 
——- 8, 202 as amended in 1923. See 

CRIMINAL PRocEDURE Cops, 1898, s. 195 (1) T 


————— ss. 202, 203, 252, 436— Preliminary 
inquiry into complaint--Complainant producing 
‘some evidence—Magistrate's duty to symmon accused 
—Dismissal of complaint —Revision —Proper order 
in revision—Further enquiry—Compelliug Magis- 
trate tu summon particular witness. 

There is no warrant for the proposition that if 
any person makes a complaint against an accused 
person the Magistrate is bound to summon the 
accused if there ig any evidence to support the 
complaint even though the Magistrate finds the evi- 
dence ynsatisfactory and believes the complaint to 
be false. f 

The only order which the Sessions Judge can 


- pass in revision under s. 436, Criminal Procedure Code, 


if he holds that the Magistrate was unjustified in 

missing the complaint under s. 203 of the Code 
is to direct the Magistrate to make further enquiry 
into thé complaint. He cannot legally compel the 
Magistrate to summon the accused when in his 
judgment there is no sufficient ground for proceed- 
-Ing against the accused. . : 

When the Magistrate trying the case is of opinion 
that it is unnecessary to summon a certain pro- 


secution witness, the Sessions Judge should note. 


compel him, except for most cogent -and excep- 
tional reagons, to summon that witness. A INAYAT 
HUSAIN v. HxpEROR, L R. 9 A. 88 Cr; 10 A. I. Cr. R. 


'69; A. I. R. 192 8 All. 684; 30 On. L. J. 631 494 
— ———$8. 204 as amended wy 1928. See 
te  ORIMINAL PROCEDURE Cope, 1898, s. 195 (1) (b) 46 


e———.— S 222 (2). See ORIMINAL PROCEDURE CODE, 
1898, s. 200 722 


= 85. 234, 235, 236, 239—Alternative 
charge for offence or abetment, whether? charge for 
single offence or two offence8—Joint trial of iwo 
persons om three alternative charges oj embezale- 
ment or abetment thereof—Legality of trial—Ss. 
- 236, 289, scope of. : - 
The provisiens ef ss. 234, 235, 236 -and 239, Orimi- 
nal, Procedure ,Qode, are mutually, exclusive, and the 
is singe te te y Tie gt =" Maren 
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scope-of s. 239 .cannot be extended by use.of sections 
-not referrec to in s. 239. 

A charge in the alternative for an offence or 
&betment thereof is not -a eharge for a single 
offence but one for two different offences. 


Where two persons who were charged with three 
alternative charges of embezzlement or abetment 
‘thereof wers tried together: . 

Held, thas the trial was really for six offences and 
entirely illegal. A JANESHAR Das v. Emperor, A. IR, 
1929 All. 202; 30 Cr. L. J. 687; (1929) A. L. J. - 329; 
-51 A. 544 794 


———— ss, 234, 235, 239 (dj—Distinct offence? 
by several persons in same transaction—Joint trial, 
legality of—Joinder of alternative charges, effect 
of. 


' ` Section 2£9, sub-s. (d), Oriminal Procedure Code, 
contemplates allthe offences committed by the ac- 
cused perscns, whether substantive offences or abet- 
ment of thoze offences, being tried together provided 
they were zommitted by the accused in the course 
of the same transaction. 

Therefore, two persons can be jointly tried of three 
substantive charges and one of them of abetting those 
three offences. . 

The legality of a joint trial depends upon the ac- 
cusation and not on the result of the trial. C 
KALI Kumar Das v. Nawaz ALI DHALI, A. I, R. 1929 
Cal. 160; 30 Or. L J. 619 369 


—— —— s8. 235,239 (d)—Penal Code (Act XLV 
of 1860), ss. 120B, 489A, 489B, 489D—Joinder of 
charges—Offences committed in same transaction—, 
Na misjomder. | 


A, B and Z were charged with conspiracy to commit 
offences uncer ss 489A,489B and 489D read with s. 120B 
ofthe Penal Code and alternatively with offences in the 
course of tae same transaction under s. 489D. A 
and B we»e further charged with offences under 
s. 489A, anc A was charged further with an offence 
under s. 483B. Band C were wholly acquitted and 
A was con-icted only on the last charge: 

Held, (1) that there was no misjoinder of charges 
as all the >ffences were committed in the course of 
the same transaction: : ` 

(2) that zhe question of prejudice to A did not 
arise, and aven if did, A was not prejudiced and the 
trial was nc bad. B Gora RAGHUNATH v. EMPEROR, 
31 Bom. L. R. 148: A. I. R. 1929 Bom. 128; 53 B. 


9344; 30 Cr. 5. J. 588 ; 243 
—— ——— $, 239. See CRIMINAL PRocEDURE Cops, 
1898, ss. 234, 235, 236, 794 





s. 239 (d).€ See CRIMINAL PROOEDURE (CODE, 
1898, ss. 234, 235 ` 243 369 


— 2 ss. 247 403 (1)—Acquittal under s. 247— 
Fresh ir.al on same facts, competency of. 
“An acquttal under s. 247, Oriminal Procedure 
Code, bars a further trial, under s. 403 (I) of the 
ode. 
Oho worl ‘tried’ ins. 403 (1), Oriminal Procedure 
Code, does rot necessarily import a trial on the merits 
but only refers to.the nature of the proceedings that 
werefiad. C Suxu Ram KocH v. KRISHNA DEB SARMA, 
49 C. L. J. 119; 33 O. W.N. 260; A I. R. 1929 Cal. 1°9; 
30 Cr. L. J 585 174 
— $. 252. See CRIMINAL PROCEDURE CODE, 
1898, ss.:202, 203  . e 494 
—— $5.2 5 3,403—Complainant | absent—Dis- 
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.- charge of accused— Second complaint on, same facts, » 
competency of —Plea of autrefois acquit. 

Discharge of the accused on account of the absence 
of the complainant and his Pleader on the appointed 
day of hearing does not operate as a bar to the: 
institution of a second complaint against the accused 
on the same facts.: The plea:of autrefois acquit 
has no application to such a case. B EMPERGR v. 
AMANAT KADAR, 31 Bom. L. R. 146; A. I, R. 1929 Bom. 
134; 30 Or. L. J. 594 : 251 


————— $8. 256, 257—Criminal irial—Complain- 
ant failing to produce witness for further cross- 
examination—Order saddling complainant with 
costs, legality of. í 
A complainant cannot be ordered to pay costs to 

‘the accused after charge has been framed for failing 

‘to produce prosecution witnesses for re-cross-exami- 


nation. L ABDUL MAJID v. MEHR OHAND, A. I. R. 1929 
Lah. 766 = p 710 
——— 8. 264—Summary trial—-Substance of 


evidence not fully recorded in judgment-—Legality 
of conviction. 
. Under s. 264 of the Oriminal Procedure Code, a 
Magistrate is bound to record the substance of the 
evidence in such a manner that a superior Court 


acting in appeal or revision may be in a position to " 


judge that there were sufficient materials before the 
Magistrate to support the conviction. But a judg- 
ment whieh contains the substance of the evidence 
sufficient to decide the case cannot be held to be 
illegal merely beeause the evidence has not been’ 
summarised fully. O Jamna PRASAD v. EMPEROR, A. I. 





R. 1929 Oudh 151; 60. W. N. 95; 30 Or. L.J.557- 
y 57 
(8. 307—J'ury trial—Verdict of Jury— 


Reference by. Sessions Judge--Interference with 

verdict—Principles, : 

Ina reference under s. 307, Criminal Procedure 
Code, what the High Gourt has to consider is whe- 
ther the verdict of the Jury is. perverse or un- 
reasonable. The High Court willnot re-try the:case 

: and form an opinion of the value of the-evidence. 
. An unreasonable verdict is one which is contrary 
to the evidence or at least totally unjustified by the 
.evidence. O Emperor v. Buacwan Dig, 6 O. W.N 
40; A. I'R. 1929 Oudh 280; 30 Or. L. J. 570 207 
——_ S. 307—Verdiet of Jury—Verdict not un- 
,- reasonable—Interference by High Court. , 

In a reference under s. 307, Oriminal Procedure 
Code, the High Court will not interfere witk the 
verdict of a Jury which is not unreasonable. G 
EMPEROR v. NAGAR ALI, A. I. R. 1929 Cal. 287; 32 O. W. 
N: 952; 56 C. 132; 30 Cr. L. J. 584 


———- 55," 337 (2A), 537—A pprover—Committal 
of approver to Sessions, legality of —Sessions Judge, 
duty of—Omission to refer to High Court—Legatlity 

. of trial. e s : : 
Under cl. (2A) of s. 337, Criminal Procedure Code, 

where pardon has been granted to an accused, the 

case against the other accused alone should be com- 

mitted tothe Sessions. 7 i 
Where an approver was committed tothe Sessions 

along with the other accused and the Sessions 

Judge, instead of referring the matter tothe Migh 

Court in order to get the commitment quashed, 

proceeded with the case as though there had been. 

no commitment: | g 
Held, that the eprocedure adopted by the Sessions. 

Judge, th®ugh wrong, was not an illegality but a mere, 

. 
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irregulerity which could not vitiate the trial where 
O BHAGWAN- 
W. N. 

193 


with tlis prcvision of the law vitiates the trial of 
the accused, O Irwarrv Emperor, 6 O. W., N.372;. 
30 Or. a. J. EE9; A. I. R. 1929,0udh 256 64 


S. 342—Hxzamination of accused after. 

further crass-examination, necessity of. . 

Tf an accused has been once examined under 
s..342, Drimiral Procedure: Code, before the framing 
of the chargs, it is not necessary to examine the 
accusec genzzally on the case after the further cross 
examiration of the. prosecution witngsses aftere 
the f-aminz of charge hes been concluded 
unless fresh prosecution witnesses have been ex- 
amineC after she framing of the charge. L. EMPEROR 
v. Nap, A. I. R. 1929 Lah. 371; 30 Or. L. Ee 
—— 5, 386 —Issue of distress warrant—Previous 

ordez for payment of fine, necessity of. 

Before a d.stwess warrant can be issued under s. 
386, O imins! Procedure Code, it is necessary that- 


: the Court isecing that warrant should have sentenced 


the offender to pay a fine.” | ; 
Whee the Traffic -Inspector of a Railway made a 
report to a Magistrate that. damage had been causéd 
to the-Railwsy by a motor car and the Magistrate 
issued a distress warrant under the said section for 
recovery of = certain sum of money alleged to be: 
the amount o: the damage caüsed: PERLE 
Hela. thatthe warrant was wholly illegal. Pat 
ABDUL. Mastic v. N. L. MUKBARJI, A. I. R. 1929 Pat. 
108; IC P. L T. 124; 30 Cr. L. J.635 524 
S. 403. See ORIMINAL  PRooEpURE CODE 
1898. s. 22 dE 2519 
sa £93—Accused sent to jail for failure 
to .fzrnish security for keeping . peace— Subsequent 
trial for s:dition an connection with same speeches 
—Artrefoř convict, principle of. . . 
Whee the accused has already been sent to jail 
Kor faEure tc furnish security under ss. 108 and 118, 
Crimiral Procedure Code, in connection with seditious 
Speeches mece by him, a subsequent trial and con- 
victior urfler s. 124-A,Penal Code, for the samg 
sediticis speeches is against the spirit @f s. 403; 
Orimiral Procedure Code. R Nea Mya Gyr v: 








TMPEE'R, A.L R. 1928 Rang. 135; 30 Or. L. J. 227 
s. C23 (1). Sée CRIMINAL PROGEDURE CODE, ¢ 
1898.5 247 LLL u^ 1074 6 


_@ — $,407 (2). See ORIMINAL PROOEDURE Cop, 
1898 s. 19c d - ` 638 
e — ssa 417, 438—Acquittal—Reference > by 
Sessions Jvdge—Intesference— Principles. © 
- Ag z general rule it is expedient not to interfere, 
on revsion, at the instance of a private person, with 
an acquittal after trial by a proper Tribunal, and 
applicztions for that purpose shoyld be discourag-: 
éd on public Zrounds,» . UR fr Ua NE 
9 | 


Lee 
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A reference under s. 438, Oriminal Brocedure Code, " 


recommending revision of orders of acquittal stands 


on no higher footing than applications of private ' 


prosecutors for such revision. O DABIRUDDI NASKAR 
v Saxat Morra, 49 O. L, J. 129; 33 O. W N, 258; A. I. 
R. 1929 Oal. 169; 30 Or. L. J. 579; 56 O. 924 164 


SS. 417,438, 439—Reference*against order 
` : of eacquittal—Interference—Reference by Sessions. 
Judge—S. £17, scope of. 
Section 438, Criminal Procedure Code, is intended 
to cover all eases' of irregularity and injustice includ- 
ing acquittals which come to the notice of the 





' High Court. 


The High Court would not permit a manifestly 
erroneous acquittal induced by inadvertence to 
Stand even where a reference to the High Court is 
made by the District Magistrate. . 

A reference by a Sessions Judge in a case of 
-acquittal does'not stand on the same footing as a 
reference by*a District Magistrate as the former 
has no means of communicating with .the Local 
Government with a view to an appeal under 8:417, 
eOriminal Procedure Code, and must either act under 
8. 438, CrinfinalProcedure Code, ornot atall Pat 
WAZIR Kunsra v. EMPEROR, A. I. R, 1929 Pat. 139; 7 
Pat. 579; 30 Or, L. J. 673 768 


—————- $8. 423 (2), 439— Verdict of Jury—Revi- 
` $ion-—Powers of High Court. 

A Court of Revision under the Criminal Procedure 
Code, cannot alter or reverse the verdict of a Jury, 
until it is of opinion that such verdict is erroneous, 
owing toa misdirection by the Judgeor to a mis- 


' understanding on the part of the Jury of the law as. 


laid down by him. A ABDUL MAJID Kuan v. EMPEROR, 
A'I. R. 1929 A11. 364; 30 Or. L. J. 622 297 
---—— S, 435. See ORIMINAL PROOEDURE CODE, 


] 1898, s. 144 E 137 
ka See CRIMINAL Procepure Cong, 


s. 4360 
1898, ss. 202, 203 494 
ss. 437, 439—Reference—Forwarding 





Public Prosecutor's notes, impropriety of. 

In making a reference under the Criminal Pro- 
cedure Cole, a District- Magistrate should not 
eforward to the Sessions Court or the High Court 
‘notes of the Prosecuting Inspector. A EMPEROR v. 
Ram Lan, A.I. R.1929 All. 273; 30 Cr. L. J. £62; 
(1929) A. L. J. 361; 51 A. 663 25` 
S. 438. See OniMINAL PROCEDURE Cope, 
1898, s. 417 164,768 


s 439—Revision—Notice to show causes 

against enhancement of sentence—Accused's right 

. to show cause against conviction. . 
Itis competent to an accused persqn, when 
fiotice ofeenhancement is served upon him, to show 
from the whole record that he ought to have been 
acquitted and he cannot be restricted with any 
considerations that the application was in revision 
only and not an appeal L Kara v. EMPERoR, 30 Or. 





eL. J, 699; 50 P. L. R. 4377 A. I. P. 1929 Lah. 584 


A 883 
ss..439, 476-—Sanction for prosecution 
when to be granted—Civil Court sanctioning nro- 
secution—Revision competency of ~Discr€tion failure 

to exercise—Rqision. — N 
In sanctioning a prosecution under s. 476, Crimfnal 
Procedure Code, the Court has not only to con- 
sider whether thereis a prima facie case but also 
whether it ie expedient in the interest of justice to 

sanction prosecution. . : 
RE e. 
e 


EIC 


* quired tc instruct 
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Failure to exercise judicial discretion properly is, 
a good ground for interference in revision. L HARI 
Ram v ItuPznon, 11 Lah. L; J. 103; 30 P. L.R. 392: A, 
I. R. 1923 Lah. 676 . 711 


— — — S. 476— Penal Code (Act XLV of 1860), .s. 
4?1—Filing false document in Court—Plaint re- 
turned—Document not used in evidence—Offence— 
‘User’'—Judicial proceeding'—Punishment— Com- 
plaint—Failure , to appeal from: order making com- 
plaint—Objection. to validity of complaint at trial, , 
competency of. è : 

Tt is not open toa person who has not exercised 


his righs to appeal from an order making a com- 


plaint against him under s. 476, Oriminal Procedure 
Code, to contend before the Magistrate or Sessions 
Judge before whom he is placed for trial, that the 
plaint :s not a good complaint or that it is not 
made by x proper officer. 

Jf:a person puts forward a document as supporting 


a claim in any fatter, whether that document is 


acted upon by the Court or used in evidence - is 
immaterial for the purpose of constituting use of the 
documens by the party within the meaning of s. 471, 
Penal Ccde. : 

The offence of producing forged documents in 
Courts for being used as evidence should’ be severely 
dealt wita, 

Wherea witness produced aforged document ina 
Court fer the purposes of a trial in advance of 
the trial, and the Court before which the suit was 
filed returned the suit to another Court and the 
dacumen: was not used in the trialat all: 

Held, that there was a sufficient ‘use’ of the 
document in a judicial proceeding and the 
witness was guilty of an offence under s. 471, Penal . 
Oode. C-JABBAR ALI v. EMPEROR, A. I. R. 1929 Cal. 
203; 49.C. L. J. 193; 30 Cr. L.J. 656 ` 632 


— — — 3.476-B. See CRIMINAL PROCEDURE CODE, 
1898,8. 6 A 77 
.$. 476-B. See CRIMINAL PROCEDURE CODE, 
1898, s. 195 638 
: - 55. 497, 498— Bail—Prosecution of rival 
:parties- Member of one party released on bail— 
Applicction by member of opposite: party —Ap- 
plicant required to instruct Counsel — Granting ‘of 
bail. . 
Where members of two parties are being prose- 
cuted and a member of one of the parties appliesfor 
bail, the fact that a member of the opposite party has 
been released on bail and that that party will thereby 
have a better chance of their case being properly 
represented in Court and that the applicant is re 
is Counsel is a matter which- 
should be considered by the Court. A.FarEH SINGH 
v. Morro, A. I. R. 1929 All. 320; 30 Cr. L.J. 697; 
(1929) A. L. J. 585; 51 A. 603 748 


€. 526— Application for transfer—Allega- 
tions oj corruption and unfairness against Magis- 
trate-- Fleader's liability —Duties of Pleader. 

A memter of. the legal profession should not make 
statements imputing prejudice or unfairness or cor- 
Tuption to Magistrates on the instructions of a client 
unlegs the statements of the client as tested by the 
adviser ar» found sustainable, unless they are found 
to be cor-óborated and unless the adviser has taken. 
some steps not necessarily to pledge himself for his 
client’s veracity but such as to giye him as a rea- 
sonable man ground for, belief that the statements. 
ab any raze axe such as should be properly investj- 
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gated. Pat In the matter of S. MUKHTAR, A. I. R. 
1929 Pat. 151; 8 Pat 575; 10 P. L. T. 711 , 762 


————— S. 528 (2) — District Magistrate and Sub- 
Divisional Magistrate, powers of transfer of— Dis- 
trict Magistrate, whether Appellate Court. 

The provisions of s 528 (2), Criminal Procedure 
Code. provide that the District Magistrate and the 
Sub-Divisional Magistrate shallhave equal authority, 
in withdrawing cases.from a Subordinate Magis- 
trate The District Magistrate, therefore, cannot 
exercise powers of an Appellate Court as regards 
orders passed by the Sub-Divisional Magistrate. A 
Kisnorr Lan v. EMPEROR, L. R 9 A. 85; 10 A. I. Or. 


R. 1; A. L R. 1928 All 546; 30 Cr. L. J. 654 751 
— s, 537. 
See ORiMINAL PROCEDURE Cope, 1898, a. 195 638 
See CRIMINAL PROOEDURE Cops, 1898, s. 200 722 
See CRIMINAL PROCEDURE Cope, 1898, s. 337 193 


s. 537—Mandatory provision of law, omis- 
sion to comply with, effect of. 

Mere failure to comply with a mandatcry provision 
of the Criminal Procedure Code is not necessarily an 
illegality that vitiates proceedings. M In re Trrumana 
Gounpan, A. T. R. 1929 Mad. 417 366 


—— — 8. b39-A—Affidavit --Omission to state sepa- 
rately facts within personal knowledge and facts 
believed to be true—False statement—Offence— 
Penal Code (Act XLV of 1860), s. 199. 

A person who in an affidavit filed under s. 539-A, Ori- 
minal Procedure Code, makes a false statement as of a 
fact within his personal knowledge can be convicted of 
an offence under s, 199, Penal Oode, even though 
he has not separately stated in the affidavit facts 
which are within his personal knowledge and facts 
which are merely believed by him to be true as 
required by s 539-A (3) of the Code. Pat Ram 
SARUP SINGH v. EMPEROR, A. I. R. 1929 Pat. 156; 30 Or. 
L. J. 645 755 


- S, 539A—Penal Code (Act XLV of 1880), s. 
198—Oaths Act(X of 1878), s. 18—Affidavit sworn 
before Nazir filed in Magistrate's Court—False 
statement—Prosecution for perjury. 

A Nazir of a Subordinate Judge's Court has no 
authority to administer an oath for the purpose of 
an affidavit or statement to be used in a Criminal 
Court and a statement made in an affidavit sworn 
before him for being used in a Magistrate's Court 
cannot, therefore, sustain a conviction under.s. 193, 
Penal Code. 

Section 13 of the Oaths Act, cures the form of 
the oath and even an entire omission to take the 








oath, but does not cure the absence of authority * 


in the officer administering tfe oath. B GANPAT 
Devas1 Pati. v. Emperor 31 Bom. L. R 144; a. I. R. 
1929 Bom. 136; 30 Or. L. J. 593 208 


— S. 856—Locdl inspection—Duty of Magis- 
trate—Creation of fresh evidence, illegality of. 
Where a Magistrate went to a spot to make a local 

inspection for the purpose of appreciating the evi- 

dence, but himself measured up the plots and came 
to & certain and definite conclusion on the ‘basis of 

such measurement: . 

Held, that the Magistrate exceeded his jurisdidftion 
inasmuch as he created fresh evidence himself and 
introduced such evidence into the case. Pat 
HALDHAR THAKUR v. Emperor, A. I. R. 1929 Pat. 160; 
30 Cr. L. J. 652 œ 767 
8.556—Magistrate presiding’ over meeting 
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of Municigality directing prosecution—Trial by such 

Magistrate, legality of. 

Ifa prosecution has been directed in pursuance 
of orders pessed by a local body in a meeting 
presided over or attended by a Magistrate in his 
capacity as zn office-bearer or member thereof, such 
Magistrate is legally interested in the matter and 
is disqualifisd from trying the matter in his judicial 
capacity. L. MUHAMMAD BAKHSH v. Emperor, 30 Cr. 
L. J. 698; A. I. R. 1929 Lah. 718; 10 Lah. 718 881 


Criminal t-lal—Charges. 

It .is better to have too many charges than to 
have too few and once a chargehas been framed 
it should net be dropped until the conclusion of 
the trial, urless on the face of it, it is wholly in- 


‘appropriate pr the trial is open to attack on the 


ground of m.sjoinder or multifariousnes of charges. 

Pat KuNJA SUBUDHI v. Emperor, 8 Pat. 289; 30 Cr. L. 

J. 675; A. I. 3. 1929 Pat, 275; 10 P. L. T, 549 770 
Motive—Duties of Public Prosecutor. 

However strong and convincing the evidence of 
an adequate motive may be, that evidence can never 
counteract the harm done by the reception of if- 
admissible evidence or the injustice its use may 
lead to, nor by itself supply the want of all re-e 
liable evidence direct or circumstantial of the com- e 
mission of tke crime with which an accused person 
may be charged. 

The purpose of a criminal trial is not to support 
at all costs a theory but to investigate the offence 
and to detargine the guilt or innocence of the 
accused and the duty of a Public Prosecutor is to 
represent noi the Police but the Crown and this duty 
should be d-seharged fairly and fearlessly and with 
a ful sense of the responsibility attaching to his 
position. 

In a capital case itis the duty of the Crown to 
place before the Court all materials irrespective of 
the question as.to whether they help the accused 
or go against him, and it has been rightly ob- 
served that “he rule is not merely a technical one 
but founded an common sense and humanity. Pat 
Kunsa SUBULHI v. EMPEROR, 8 Pat, 289; 30 Or. L J. * 
675; A. I. R. 1929 Pat 275; 10 P. L.T. 549 77Q 


. 

Offence of murder—Sentence of transport- 

ation for life—Enhancement to death s€ntence, 
when prcpe-. 

Where a person has been charged with murder and 

sentenced to sransportation for life, it is only in a 


ereally extrene case that the sentence should be en- 


hanced to one of death by the High Court. M In re 
EDDA TIRUMALIGADU, (1929; M. W. N. 181; 30 Cr. 
. J. 628 , 135 


Suspicion, conviction cannet be based on. 

A conviction cannot be based on mere suspicion, 
however, sirang it may be. L MIRAN v Emperor, 30 
Cr. L. J.640; 30 P. L R. 377; A. I. R. 1929 Lah. 597 





621 
Criminal Tribes Act (XXVII of 1891), s 23,% 
cope of—Conviction under s. 28—Previous con- 
victions, nature of. " 
ection 23, Criminal Tribes Act, does not lay down 
any substahtive offence and it is, therefore, in- 
accurate to speak of a conviction ginder that sec- 
tiof. All that it provides is minimum sentences’ in 
certain contingencies unless there are special reasons 
to the contrary. Moreover, the section does not 
require that the two previous ednvietions should 
have- been, convictions “under s, 23, Criminal Tribes 
e. 
e . 
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Criminal Tribes Act—coneld. ` 


Act.” It only requires that the member of a 
Oriminal Tribe should have been pfeviously con- 
~ victed of any of the offencés in the Penal Code, 
' specified in Sch. I of the Act and should 
`v again be convicted of the same or of any other such 


offence. A Harsan'v. EMPEROR, L. R.9 A. 86 Or; 
“26-A. L. J. 727; 10 A. I. Cr. R. 3; A. I. R. 1928 All, 551; 
^80 Or. L. J. 653 : -750 


. Custóm—Alienation—ALienee antecedent creditor" 


;- Burden „of proof—Necessity for antecedent 
debts—“‘Just debt" defined. 

Though an alienee who is himself an antecedent 
‘ereditor is not bound to prove necessity for each of 
his antecedent debts, he is bound to prove that these 
‘debts were just, for it is payment of such debts 
only that constitutes necessity. The burden of 
proving, not only the existence but also the nature 
-of the antecedent debts rests on the alienee but the 
-alienee isnot bound to prove 'necessitv' for such 
‘debts. L Waryam SrNaR v. Inpar SINGH, A.I. R. 1929 
. Lah. 242 ^ 306 
——— Lease, whether — alienaiion— Act of 
prudent management. ` ki 

A lease ig an alienation within the mezning of the 

Customary Law of the Punjab. Therefare, where a 
e-lease-of property by a widow injuriously -affects the 
e ‘property to the prejudice of reversioners it is open 
‘to attack. But where such a lease is a prudent act 
of management it will be maintained. L Dewa SINGH 
v. SUNDAR SINGH, A, I. R. 1929 Lah. 801 615 
Se Necessity—Alienee previous creditor 

—Necessity for previous debits —~‘Sust antecedent 

debts, meaning of—Necessary purpose and mecessity, 

distinction between. 

It is not necessary for an alienee who is also an 
antecedent creditor to prove that all the previous 
debts were incurred for necessity. 

There isa distinction between the terms “a neces- 
-sary purpose" and "necessity". It is a necessity to 
pay off a just debt and just debt need not always be 
incurred for a necessary purpose. 

A justdebt is one which is actually due, which 
is not tainted with immorality and which has -not 
been incurred as an act of wanton waste or reckless 
extravagance, : f 
° Anything which is for the benefit of a Teversionary 
heir may properly be regarded as necessity. 
SADHU SINGH v. CHIMNA Ram, 30 P. L. R. 267; A. I. R. 
1929 Lah. 397 898 

a H 





Necessity—'Just debts", 
—Onus of necessity. > 
. Payment of just debts incurred by a male pro- 


prietor is a necessity and just debts do not invari® ° 


ably mean debts incurred for necessity. Buta debt 
is not ju$t debt if ib is tainted with immorality or 


incurred asan act of wanton waste and reckless ex-- 


travagance. 


The initial onus is on the alienee te show that the - 


edebts were gue and when he has discharged that 
* onus, the onus is then shifted to the reversioners to 
prove that these debts were tainted with immoral®y 
or, were contracted as acts of reckless extravagance. 
L Meancat SINGH v. Deva Sinan; A. I. R. 
f N . 891 
— Ancestral land— Simple money-decgeee 
` against holder—Attachment—Death of holder—Ex- 
ecution of decree against successor. ; 
A person who, has obtained a 
decree for. a debt against his 
e 


simple money- 


INDIAN CASHES. 


meaning of e 


1229 Lah. @46. 


edebtor has no. right: 
t e. me 
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Custom—conid, 


to executs it against ancestral land which was once 
„in the deotor's possession but ‘has since passed into 
the hands of the next holder under the Oustomary 
- Law, even though it has been attached during the 
- lifetime cf the debtor. L Guran Drrra v, SAIN- Das, 
11 Lah, L. J. 76; 30 P. L. R, 370 459 


^ Ancestral property—Burden of proof— 

Ancestral property not distinguishable from self- 

acquired—Presumption. 

Where -t is not possible to distinguish thé self-ac- 
quired lard from the ancestral, thé entire land must be 
regarded as self-acquired. 

It canrot be inferred from the mere fact that a 
person's Jame is mentioned in a pedigree table 
relating so a particular village that land which is 
found in the possession of his descendants in another 
village was also held by him as cómmon ancestor. 





Where a person claims title to land on the ground. 


that it is ancestral land, the burden of proving that 
dt was held by the common ancestor is on him even 
in the cass of occupancy land. L RANBIR CHAND v. 
Mancar S nau, 10 Lah. L. J, 455; A. I. R. 1929 Lah. 189 
: 325 
Land occupied by sons of common 

ancestor in equal shares—Presumption. 

Where che name of the common ancestor appears 
-in the pedigree-table and his sons were in possession 
of the prcerty in equal shares, the presumption is 
that the 3ommon ancestor held the property, L 
Fated Noz v. JIWAN, A. I. R. 1928 Lah. 964 315 


———Gift—Female descendants of donee, rights of 
—Reveriscn to donor's line. 

According to the general custom of the Punjab 
there is ro reversion of the gifted property to the 
donor's line so long as the descendants of the donee 
whether inthe maleorinthefemaleline arein exist- 
ence, LEvurav. MUHAMMAD Bss, 30 P. L. R. 114 

897 
Fartitlon—Widow's right to partition of 
her husand’sshare—Sukhera Rajputs of -Fazilka 

Tehsil, District Ferozepore. 

Under she custom prevailing among Sukhera 
Rajputs o- Fazilka Tehsil, a widow is entitled to her 
full share of the produce and if she is obstructed 
in obtain ng this full share, she is entitled to 
partition >f her share, so that she may be able to 
enjoy witLout disturbance the produce she is entitled 
to. L Nus Baxo v. GHULAM MUHAMMAD, A. 1 R. 1929 
Lah. 473; 11 Lah. L. J. 289 219 


Party migrating from one Province to 
another— Presumption regarding personal law— 
Persona law not followed iz particular instance, 
effect of —Substitutgon of new law, proof of. 

Where a family migrates from one Province to an- 
othgr, the presumption is that it continues to abide by 


ed. ^ . 
Where a party is presumably governed by his 
personal law, the mêre fact that that law has not 


the personal law by which it was originally govern- 


been follcwed in a particular succession does not” 
imply ,tha: some other law has been substituted as: 
a rule for inheritance, unless in each inheritance ` 
where succession -opens out a particular rule has ` 


beenffolloved. 
Dap Kwan . 
Special custom -Riwaj-i-am entry 
supported by: instances, value of—Admissions— 
Effect o admissions Burden of ptoof. a 
-An entry. in the riwaj-i-am even in favbur ofa 


L RarrQ MUHAMMAD KHAN v. RaziQ 


623: 
Un- : 
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Bopp 


Special custom is an important piece of evidence in- 


support of.it: and is sufficient to: shift the onus to 
the party challenging it though such. onus would 
be comparatively light in-view `of the general custom 
inthe province. . | KG. ki 
Whab a party himself admits to be true. may 
reasonably be presumed tobe so-and until the pre- 
sumption is rebutted the fact admitted must be taken 
to be established. L Buac SINGH v. Jar -Srneu, A. I 
R..1929 Lah. 318; 10 Lah. 691 Rr 90 
L———-— Successlon—Daughter predeceased— Daugh- 
r - ter's son, right of. . 
* Oustom does not exclude a daughter's son from 
inheritance on the ground ofhis mother having pre- 
deceased her father or mother. ' : 
A daughter's grandson.in this respect is on the 
same footing with a daughter's son. L Jano v. DIN 
MuHAMMAD, AIL R 1929 Lah, 238 183. 
Damdupat. See INTEREST  — 432 
Debt—Assignment of part, validity of... Us 
The transfer of a portion of a debt is not invalid; 
M S. A. RAJAMIER V, SUBRAMANIAM CHETTIAR, A T. R. 
1928 Mad. 1201; 52 M. 465; 30 L. W. 36 827 
Debtor and creditor—Creditor entitled to particular 
, charge—Acceptance of new security—Release of 
original charge —Later transaction held | void— 
Creditor, right of, to enforce original charge. 
'! Where a creditor who has a charge on certain 


properties of the debtor in respect of his debt ` 


accepts.a new security agreeing to release the prior 
charge, and the subsequent transaction is held in- 
valid and unenforceable, the creditor is entitled to 
fall back on his original remedy and to enforce the 
original charge. 
-A debtor who had pledged certain jewels executed. 
trust of all his properties directing the trustee 
to discharge the prior debt-and subsequently 
hypothecated the same jewéls to a third person. The 
trustee omitted to pay and the pledgee in enforcing. 
his pledge, got the jewels sold out. In a suit by. 
the hypothecatee to ‘enforce his debt, against the 
estate of the debtor in the hands of his legal re- 
presentatives who had ‘obtained possession from the 
trustee: i : 
Held, that the hypothecation was:not. void and 
that the- plaintiff was entitled to proceed against the 
Eeneral assets, of the debtor in the hands of the. 
- trustee and consequently against the estate in the 
_ hands of the debtor's legal representatives. M S. 
A. RAJAMIER t. SUBRAMANIAM CHETTIAR, A.I. R: 1928 


Mad. 1201; 52 M. 465; 30 L. W. 36 827 


Decree, amendment of—Compromise of suit after 
grant of leave to appeal to Privy Council—High 
< Court's power to amend decree. 
. High Court iscompetent to amend its decree in: 
terms of a compromiss effected by the parties even 
afterleave.to appeal to the Privy Council has been 
granted by it. L Wazrg OHAND v. NarRU Ram, 30 P, 
L. R. 258; A. 4. R 1929 “Lah. 427 459. 
—7— —Compromise decree—Suit by minor on 
attaining majority to set aside decree—Fraud, 
: proof-of—Truth. or falsity of claim, whether can 
>be gone into—Civil Procedure Code (Act V of 
: 1908), s. 11, whether applicable to compromise de- 
, Crees. NM a : 
„Per Kumaraswami Sastriar, J.—Where a party seeks: 
to set aside a compromise of a disputed claim, he. 
must first of all show grounds which would entitle’ 
the: party to set-aside the transaction before he cai- 


ke allowed to,agitéte the merits. of his claim. = 
a T e s , 


` GÉNERADINDEX - 


Decree—condld.-- . i 
The sircumstances which: will furnish sufficient 
ground fór ijpeaching a compromise decree must 
be suca as. tc amount to fraud inthe party claim- 
ing, tha 'bensfit of the compromise, meaning by 
‘fraud not: mcral fraud, but what in the eye of a 
Court is corsidered as amounting to fraud. A . 
compromise oz doubtful rights between adult parties 
cannot be setaside on.any other ground. If there 
is. no faud, and equal knowledge on both ` sides, the 


3 "compromise cannot be disturbed, but if. there is 


knowledge on one side which is withheld, the 
compramise cannot stand, because the withholding 
of the knowledge amounts in the view of a Court 
of Equity to f-aud The rule which applies between 
adults is not less applicable to compromises by the 
Oourt on, behalf of infants. Such orders of the 
“Court cannot be set aside on ‘grounds less strong 
than t30se which would be.required to set aside 
the trarsaction between competent parties. $C 

Whece a suit is filed to set aside a compromise 
properly entered into and, sanctioned *by Court, the 
compramise cannot be re-opened hy proving over. 
again facts which the parties to the compromise 
alleged in tke previous litigation, since to hold, 
otherwise would be to hold that no compromise can 
be binding if -a party can claim to be ‘entitled to 
re-open the whole question which it was the object 
of the compromise to settle without adjudication, 

Section 11, Divil Procedure Code, is. not applicable 
to a compromise decree. 

Per Eeilly, .—Fraud must be strictly proved. ‘A 
man cannot complain of fraud simply because he 
regrets a bargaén into which he entered with his 
eyes open. Nor can.a minor attack a compromise. 
sanctioned by ‘the Court. on his behalf on the 
ground that the Court was defrauded . unless he. 
can prave, nos merely that the comipromiee was not 


, very: pzofitabls to him or that his ‘opponent put 


forwarc a. false plea, but that the Court was 
deceived eithur by that plea or aBout the facts of . 
the .cam or was deceived into believing that the! 
compromise Aad been accepted by. the mitor's 
guardien: or next friend with free conbent and. 
knowlege of the facts when it had not been sgo 
„accepte. -M Ramaswami . MUDALIAR v. ALAGATHA 
ANNI, (1928) M. W. N. 654; A. I R. 1929, eT 
~ Suit to set aside decree—Suppression of 
evideace or production of perjured evidence as. 
ground fo- vacating decree—Fraud when can 
` vacat» decre. e's : ^ 
The mere tact that a party has suppressed im- 
portant evidence or “has relied upon perjured, evi-, 
dence -n the caseand has.thereby obtained a decree. 
“if nis:avour cannot be the basis of a. subsequent 
‘suit for a Yecaration. that the previous, judgement” 
was nul and void and of no legal effect. : 
` ltisnot the duty of a party to.a civil litigation . 
to procuce dccumentary evidence’ which' would go 
against.his own ihtérests. Therefore, a decree cannot 
be set aside ca the ground “that the succfssful party 
had obtained it,by withholding important .docu- 
mehtar. evidence in his possession. L. SHER BAHA- 
DUR v. "oHAMIAD ANIN, 11 Lah. L, J. 207; A. I. R. 1929 
Lalf50n. e f M © e 330 
Dekknàn Azriculturists’ Rellef eAct (XVII of 
- 187€) — Jurisdiction — Legal representatives of 
.non-agriculerist defendant being” agriculturtsts, 
| effect of. WA Me 
“The jurisdiion ofthe. Qourt to’ trf a suit ig 
? o M : : 4 
. t 
LJ 


(9 
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Dekkhan Agrlculturlsts' Relief Act—concld. 


not ousted under the provisions of the Dekkhan 
Agriculturists’ Relief Act. merely, because the legal 
represéntatives of a defendant who was not himself 
n agriculturist are agriculturists. S. Messrs. GANGA- 
RAM SHAMANDAS v. Messrs. DEUMAL NIHALCHAND, A. I, 


R. 1929 Sind 163 587 
(————— S. 15 (d). See MORTGAGE 225 
Dhardhura. See RIPARIAN OWNERS 300 


Easements Act (V of 1882), ss. 4, 13—Erection of , 


well for public-—Neighbour erecting wall, obstruct- 

ing view of well—Injunction—Easement 

‘The plaintiff erected a well on Municipal land for 
the benefit of the public. The defendant, a neighbour 
constructed certain walls leaving a passage from 
the public road to the well and also leaving a space 
of five feet in width surrounding the well. The 
plaintiff sued for an injunction for demolition of the 
walls on the ground that the walls obstructed the 
view of the well by the public from a distance: 

Held, that the plaintiff was not entitled to any such 
injunction. @ MusrarA Kwan v. Dwarka, 13 R. D. 55; 
‘A. I. R. 1929 Oudh 401 63 


———— s, 15—Right of  way—'Openly enjoyed’, 
* ‘as of rght’, meanings of—Cattle passing over 
fallow land—User, nature of. ; 


In a country like India where lands are usually 
unenclosed, before a right of casement is declared 
to be established over them, the Courts must require . 
strict proof that the plaintiff has satisfied the re- 
quirements of s. 15 of the Easements Act. 

The words ‘openly enjoyed’ in s 15 af the Ease- 
ments Act mean that the user must®be of a nature 
from which a presumption would arise that the 
owner of the land had knowledge that his land was 
being so used and that he had acquiesced in it. 

In a suit for declaration of a right of way over 
the defendant's land for the plaintiffs cattle during 
a certain period ofthe year it was found that the 
- plaintiff's cattle Had been passing over the defendant's 
Vand for over 20 years during certain months, But 
the lænd was fallow and there was no definite path 
over it arfd the cattle were straying all over: 

Held, that the plaintiff's user was not an ‘open’ one 
inasfhuch as there was nothing to show that the 
*defendant had knowledge of such user; 

* (2) that in view of the customs and habits of 
Indiar villagers the user could not be deemed to 
have been ‘as of right’; 

(3) that the plaintiff was not, therefore, entitled to 
& declaration of any right of way over the defendant's 
land. B RaMCHANDRA TRIMBAK JOSHI v HARI MARTANI 
Josur, 31 Bom. L R.120; A. I. R. 1929 Bom. 144. 231 


ss. 15, 20—U. P. Municipalities Act (II œf» 

e 1916), ss. 116, 228—Acquisition' of easement against 
Munictpality—Twenty years’ user, sujficieney of— 
Roads, ownership of—Power-of Municipality to use 
sites of roads for other purposes. 


The provision in s. 15 of the’ Easements Act 





e requiring f years' user to establish an easement 


against Government refers tothe date when the 
easement is claimed and ifat the time of suit Phe 
property vests not in the Government but in a. 
Municipality, an easement could be established® by 
20 years’ user, even though “at some periou anteced- 
ert to the bringing of the suit the property belomged 
to the Government. 

A Municipality in which the ownership of a road 
yests under. thee provisions of s, 116 of the U, P, 

oat "Ee : A 


_INDIAN-CASES. 


. ' [iato 
Easements Act—concld. 


Mnnicipel Act is not, merely by right of ownership, 
entitled 30 use the land for purposes . other than 
that of a road in violation of rights of easement ac- 
quired bz others over the road. A MUNICIPAL BOARD, 
Purest v. KHALIL-UL-RAHMAN, A. T. R. 1929 All. 382 


806 
Election. See’  BeNcaL Loca SELF-GOVERNMENT 
Act, 185, s. 138 (a) 372 


See CaLcurra MUNICIPAL Act, 1923, s. 46. 145 


Electricity Act (IX of 1910), s. 50—‘Person aggriev- 
ed, meaning of— Seal on meter affixed by Electric 
Compazy. removal of—Company's power to initiate 
proceecings. - g 
Wherea seal affixed by an Electric Supply Com- 

pany to a meter placed upon the premises of a con- 

sumer cf electrical energy has been removed, the 

Compan} isa ‘person aggrieved’ within the meaning 

of s 50 of the Electricity Act and is competent to 

initiate proceedings for prosecuting the offender. L 

MUHAMNAD SADIG v. Detar Exrorrio SuPPLY Co., A, I. 


R.1929 Lah. 867 889 
Estoppel. See Fraup 236 
- See LANDLORD AND TENANT 153 





Attestation of document--Person attesting, 
estoppez cf. 

Where a person attesting a document asserts the 
facts thai are stated in the document which he is 
attesting, he is fixed with the knowledge of the 
contents of the document and is estopped from 
asserting that he has no knowledge of the contents 
ofthe document or that he is not bound by the 
recitals in the document. L Firm BHaMBA RAM 
GIRDHARI Larv. RAM Pyara MAL 716 


Statement made in private capacity—No ` 
estoppek in different capacity—U. P. Land Re- 
venue Act (III of 1901), 8.288 (k) scope of. 

The desision of a Revenue Court against a person 
in his p-ivate capacity will not operate as a bar 
under s 233 (k) of the U. P. Land Revenue Act, to the 
institution of a civil suit by that person in bis 
capacity of mutwalli of a mosque. 

Held, ty the Division Bench. Statements made by 
a person in a suit in which he was litigating in his 
private cepacity will not operate as an estoppel against 
him in a suit in which he appears as the mutwalli 
ofa wak;. A FAZAL AHMAD v. S. HAR Prasad, A. I. R. 
1929 All 465; (1929) A. L. J. 620 


1 
: Evidenc> Act (1 of 1872), s.10—Penal Code (Act 


XLV mf 1860), 8. 120-A—Conspiracy—Cipher 

Code i» accused's possession, admissibility of, ta 

` prove conspiracy and guilt of other accused—Cor 

roboratzon, necessity of. 

The existence of a secret Cipher Code in the 
possession of a person charged with conspiracy, 
which ses forth the names and addresses of other 
p2gons charged with such conspiracy and contains 
words ard names having a revolutionary signifi» 
cance is in itself good evidence for supposing that 
the perscns named therein have conspired to commit 
an offence. 

Buch a Cipher Code, is not an act done ora thing 
written by one person which isto be attributed vies» 
ricusly ard by the provisions of s. 10, Evidence Act, to 
a person charged so that he may be held responsible 
for “it, Lut is substantive evidence of conspiracy, 

When persons accused of conspiracy are sought 
to be made liable on the basis ofa Cipher Code. if 
is safer torequire the prosecution to establish thg 
guilt of each by extrinsic and *further, evidence 
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Evidence Act—contd. 


corroborating the Cipher Code, though it would not 
be illegal to require ‘each of the accused to displacs 
by positive evidence the initial inference against 
him. Pat INDRA OHANDRA Narane v, EMPEROR, A. I. 
R. 1929 Pat. 145; 30 Cr. L. J. 646 756 


SS. 24, 30—Confession to village 

admissibility of—Threat or inducement, what con- 
 stttutes—Confession to Magistrate after confession to 

person im authority, value of— Retracted confessions, 

A village punch who is actively assisting the 
Police in the investigation of a crime is a person 
in authority within the meaning of s. 24 of the 
Evidence Act, and confession made to him under 
inducement or threat is irrelevant. 


The question whether there was any threat or 
inducement offered or not in a particular case is a 
question of factand has to be decided with refer- 
enee to the circumstances of that case and if is net 
safe to make any generalisations merely on the 
ground that a certain set of words used ina par- 
ticular case or particular cases have been held to 
be in the nature of an inducement. 


Where the accused was called after midnight by 
a village punch who was assisting the Police and 
was told that one of his associates had disclosed 
the truth and that he had better say what he 
knew, and the accused then wept and made a con- 
fession : 

Held, that the confession was wholly inadmissible. 

` Although in a proper case a Court may act upon 

retracted confession alone, the rule of prudence and 
safety is to require generally that such confessions 
should be corroborated in material particulars by 
some reliable evidence before an accused person is 
convicted. 

Where a confession made to a person in author- 
ity is followed bya confession toa Magistrate and 
there is reason to suppose that the confession tothe 
personin authority was made under inducement or 
threat, the confession to the Magistrate cannot be 
safely acted upon, unless it is shown that the im- 

ression made upon the mind of the accused had 
heen: entirely removed therefrom before he made the 
subsequent confession. 

A confession made by one of the co-accused who 
does not implicate himself to the same.extent as he 





implicates the other co-accused and who tries to : 


throw the entire blame on the other co accused is 
of very little value at least as against the other co- 
accused. Pat Kunsa SUBUDHI v. EMPEROR, 8 Pat. 289; 
30 Or, L. J. 675; A. I. R. 1929 Pat. 275; 10 P. L. T. 549 

770 
confession 


~ 





s. 26— Confession— Retracted 

"—Üorroboration, necessity of e 

A retracted confession must be corroborated by 
independent evidence in material details before a 
conviction can be made to rest on it, whether against 
the person who has made it or against the co-accused. 
L Miran v. Emperor 30 Cr. L. J. 640; 30 P. L. R. 377; 
A. I. R. 1929 Lah, 597 621 
S. 27—Joint discovery in consequence of 
-joint information, admissibility of. 

Under s. 27, Evidence Act, joint discoveries are 
not, admissible at all against any. of the accused 
unless it can be shown who first made the fis- 
covery. . 


A vague statement that all the accused pointed 
put the place canyot, therefore, be used against any 
. 
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Evidence Act—contd. 


of the accused. L FAQIR v. EMPEROR, 30°Or. L. J. 629; 
30 P. L. R. 397;,å, I. R. 1929 Lah. 665 . 619 
————— sS, 30.» See EvipENOE Aor, 1872, s. 24 770 

ss. 3G, 114, ill. (b)—Hvidence of approver 

—Corroboraton by confession of co-accused—Cor- 

roboration o7 one tainted piece of evidence by 
another tainted piece. 

Jt is improper to seek corroboration for one tainted 
piece of evidence in another tainted piece of evi- 
dence. Š 

It is unsafe to base a conviction on the evidence 
of an approver which is corroborated only by the 
confession of a co-accused. O  LararaT HOSSAIN 
Biswas v. EMPEROR, A. I. R. 1929 Cal. 745; 33 C W. N. 
58; 30 Or. L. J. 588 174 


S. 33— Previous deposition of witness, when 
admissible—Consent of Counsel, effect of. 

A previous deposition of a living person can be 
admitted in e~idence only under the provisions of 
s. 33 of the Evidence Act and before it can be placed 
on the record of a criminal trial theeCourt must 
decide judicially that a proper effort had been made 
on behalf of tne prosecution to secure the presence 
of the witness that in spite of that effort he had not , 
been traced ard could not be found out er that he 
was incapable >f giving evidence or was kept out of 
the way by the adverse party or his presence could 
not be obtaired without an amount of delay or 
expense which under the circumstances of the case, 
the Court considers unreasonable. Where none of 
these requirements is complied with, the statement is 
inadmissible in evidence and the fact that the 
Counsel for tke accused gave his consent does not 
make any difference. L . GuuLam HAIDAR v. EMPEROR, 
30 P. L. R. 192; 30 Cr. L.J. 623; A. 1. R. 1929 Lah. 
542 ' 329 

S. 33—Prior deposition, admissibility of— 

Legal representative—Tests. 

Per Kumaraswami Sastriar, Odgerg, Jackson, JJ.— 
In seeing whetier a person is the legal representa- 
tive of another or not for the purpose of rendering 
evidence admissible under s. 33 of the Evidence Act 
regard must ke had to the state of affairs when 
the evidence is sought to be admitted. 

An adopted doy cannot be held to be the legal 


representative >f his natural father so asto render 9 


a deposition in a suit to which the father was a 
party admissible in evidence against the son M 
KRISAHNAYYA v. Rasa or PITTAPUR, A.I. R. 1928 Mad, 
994; 28 L. W.422; 51 M. 893; 55 M. L. J. 894 673 
———— 8, 41—‘Judgment inrem', definition of— 
eJudgment relating to adoption, whether in rem, 

No judgmens except that passed by a Court in 
ihe exercise of probate, matrimonial, admiralty or 
insolvency jur:sdiction upon any matters indicated : 
ins. 4l of the Evidence Act can have the effect of 
a judgment inem. Therefore, a judgment declaring 
the validity or otherwise of the adoption of a Hindu 
is not a julgnent in rem and is not binding on 
persons who vere not parties to the suit. A ARJUN 
v. MATHURA Natu, 26 A. L. J. 797; A. I. É. 1928 All. 
399, 83 
- S. 65—Certified copy of registéred deed, 

sufficiency e- as evidence ; : 

The product-on of a certified copy of & registered 
deed, is a suffizient proof where the ofiginal deed iè 
in the possession of the other party and has not been 
produced. A SALIMAN v. MUKHDUM Box, A. I. R, 1998 
- All, 394. 2. 277 
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EvIdence'Act—concld. 
—— —- s. 68. ‘See TRANSFER OF Property Act, 1882, ` nof sue wo set aside the decree under which the sale; ` 
: 610 ' is directed and to which he was not a party. 


3.59 4 . 
ss. 68, 71—Attested documents—Mode of Obiter.—The benefit of the summary procedure pres- 
proof. cribed by O. XXI, r 58, Civil Procedure Code, is limit- . 
r ed to claims and objections arising in respect of an 


it is not incumbent on a person who wants to D ] 
attachmeat and does not apply to. claims relating to . 


prove a mortgage-deed to call all -the attesting wit- , ] 

Desses who are alive before-resorting to other evi- property directed to be sold under a mortgage-decree 

dence to prove the deed. When one ofthe attesting ag such property does not require to be attached in 

witnegses is called and he resiles itis open to the  executior. L Ata MUHAMMAD Kuan v. RAHMAT ULLAH, 

party calling him to adduce other evidence. C Hasox * A. I. R. 2929 Lah. 760 i 882 
6; 33 O. W.N. Express trust—Cause of action. 


ALI v. GURUDAS KAPALI, 49 O. L. J.1 : 3 . . 
248; A. I. R. 1929 Cal 188 726 The possession of a judgment-debtor after delivery : 
———-s, 91. See AWARD 853 of symbclical possession to the decree-holder can 
———- S, 91. See FAMILY ARRANGEMENT 861 only bersgarded as a fresh act of trespass giving 


s. 91. See NEGOTIABLE Instruments ACT, 1881, rise to a Lew cause of action. N GAURI SHANKAR 4.^ 
s. 98 (e) i 293 . IBRAHIM ALI, A.I R. 1929 Nag. 298 70 
—————— S$. 92. See JOINT TENANCY ' 335  Famlly arrangement—Pormalities—Necessily of” 

writing and registration—Absence of registration, . 


s, 92 (iv) — Registered . insirument—Lvidence effect o*— Registration Act (XVI of 1908), ss. 17, 49 


to show variation of terins—Acts and conduct of —Evidence Act (I of 1872), s. 91—Part perform- 
parties, admissibility of. . . . ance, applicability of, in India—Doctrine, whether 
Evidence of the acts and conduct of the parties overrides express provisions of law—Transfer of 


isnotadmissible for the purpose of showing that the Proper y Act (IV of 1882), 5. 54. 


main or essential terms ofa registered instrument : ; . 
Thougk a family arrangement is a transaction to 


have been yaried. C LAKSHMI UHARAN MAJUMDAR v. E 1 f : 1 
which certain considerations apply which do not, 


NaBADWIP CHANDRA Panpit, 56 O. 201; A. LR. 1929 ly 
e Cal. 437 733' apply to many other contracts, yet ibis an agreement 





ë S. 101. See LANDLORD AND TENANT 601  enforceakle by law and is, therefore, at least a con- 
s. 102—Execution of document proved— tract. f . : 
In the usual type of family arrangement in which. 


Burden of proof of validity. b p ] 

Unders 102 of the Evidence Act when once the’ there is ao question of any property, the admitted 
execution ofa document is proved, ifa party alleges title to which rests in one of the parties, being 
circumstances that would make thg document not transferred toone of the other parties, there is no 
binding on him, itis for him to prove such circum- transfer of ownership such asis necessary to bring 
stances, M K. M. Krisana Kurup v. A. VEERAN the transaction within the definition of “exchange” in 
Korey à : j 143 s 118 of the Transfer of Property Act and a binding. 
—— ——— s, 114, ill. (B). See EVIDENCE ACT, 1872, family arrangement of this type may be made orally. 
s. 30 i - 174 Thougk a family arrangement could be made 

f orally, if it was in fact ‘reduced to the form of&" 
——-— s. 114 (e)—Act done by officer—Presump- document’ registration is necessary when the value 
tion regarding powers of officer. d is Ks. 10C or upwards. 

Where an officer takes action undera particular ^ Whether the terms have been ‘reduced to the 
section, the presumption is that he had full powers form of a document’ is a question of fact in each , 
to do the Same until the contrary is proved by the case tote determined upon a consideration of the 
accused, A EMPEROR v. ABDUL GHAFUR, A. I. R. 1929 nature and phraseology of the writing and the cir- 


All. 68; 30 Gr. L: J. 566; (1929) A. L. J. 28 29 cumstanes in which and the purpose with which it ; 
€ ' 5,132. See Penat Cope, 1860, 5.499 337 was writen. 
——-~ sS, 145, 157. See OCRIMINAL PROOBDURE 1f the terms were not 'reduced to the form of a docu- 
Cop, 1898, s. 151 .187 ment registrationis not necessary even though the 
Execution of decree—Sale—Warranty of title. value is Rs. 100 or upwards and while the writing 


There is no warranty of title whatsoever 1n a sale cannot b» used as a document of title, it can be 
in execution of a decree, L SULEMAN v. GANGA BALLAB, used as i piece of evidence for what it may be 


10 Lah. L. J. 488 546, worth, e 3,88 corroborative of other evidence or as . 

LLL Security bond given for stay of execution— an admision of the transaction or as showing or ex- 
Withdrawal of bond before acceptance by Coury, . plaining »onduct. i 

, legality of. Jf the terms weregreduced to theform ofa docu- 


A judgsnent-debtor who has filed a security bond ment’ aad, though the value was Rs 100 or up- 
and obtained stay of execution in consequence of hav- — wagds, it was not registered, the absence of regis- ` 
ing done so cannot withdraw or cancel it even before tration makes the document inadmissible in evi- 
it has been accepted by the Court. L SUNDAR LAL ve dence anc is fatal to proof ofethe arraygement em- 

e Kuazana Maz, 30 P. L. R. 278; A. L È. 1929 Lah. 769 bodied in the document. 
e . e ; 224 Where it has been found that: there is no legally 
Execution Sale—Sale under morigage-decree - Third binding oral : family - arrangement, or that the 
party's night to -sue for avoiding sale—Civil P¥o- arrangement, though reduced to writing with the 

‘cedure Code (Act V of 1908), 0. XXI, r. 8, scope of intention that the document should be the document 

—Claims te property sold under mortgage denidü— of title, eznnot be proved for want of registration, apd 

Remedy. ° whete no question of estoppel arises, the mere fact 

Where a property is directed to be sold undér a that mutstion has taken place and that possession, 
mortgage-decree, the person who claims ihe property has been taken cannot remedy, by virtue of what ig 
ig entitled to bring a suit for declaration that it known to English Law as the doctrine of“part pers 
belongs to him dnd should nof be sold and he need ` formance’, the absence of registration, 3 


oi] ° 


Family arrangement—coteld,. .’ ' 


7 The positive rules-of law laid down-by the Tratis- 
fer of Property Act cannot be overridden by the 
doctrine of part performance. A Ram GOPAL v. TULSRI 
Rau, 26 A. L. J. 952; A. I. R. 1928 All. 641; 51 A. 79 1 
AO 86 
Tests of validity—Necessity of registration 
. Arrangement acted. upon—Docirine of part per: 
3 formanee. `, "ME mn : mt 
.. It is.#wrong principle of law to test the validity of 
a family arrangement by having recourse: to the ex. 
pedient of finding out whether the claims ofthe 
parties to that'agreement were good. , The true test 
is: whether the parties had laid any claim. against 
each other and .whether those claims ,had been 
settled by” virtüe'"of -tlie agreemetit termed thé 
“family séttlement.” “If a settlement ‘was arrived 
at,- the > strength . or. validity -of the claims 
‘of. thé: parties had. nothing to'do with the 
‘validity of the family settlément. . ; 
' An agreement of the nature ofa family arrange- 
‘ment does not require either writing or registration. 
“Where the’ members of: a family came to a family 
arrangement among themselves’ by conceding the 
tight of hag jethansi to'such of them as were entitled 
‘to it and the settlement was recorded in the wajib- 
‘ul-arz and acted upon for along number of years: : 

Held, (1) that it was open to a descendant of one 
ofthe parties to cldim under the family arrangement 
-even though he was not prepared..to concede the 
.existence of such a custom ; 2 * 

(2) that, the family arrangemeni' recorded iu the 
"wajib-ularz was operative and binding in spite of 
the fact that it was not registered ; X 
'(3) that the doctrine of part performance applied 
and it, was not open to` the ‘descendants of the 
parties to raise any question regarding the validity 
or otherwise of the agreement recorded in the wajib- 
“ular. O Srrau SINGH v. GIJINDRA BAHADUR SINGH, 
.9 O. W. N. 1022; 12 R. D. 638; 4 Luck. 57; A. I. R. 
1929 Oudh 373 É 59 

0 


Family settlement—Consideration—Compromise 
consideration—~ 





- disputed claims whether good 
* Transfer of Property Act (IV of 1882), s. 6, appli- 
aa cability of.. . sod 
. , Disputed and doubtful claims to legal or equitable 
„Tights will support, the consideration for a 
compromise, and forbearing.tó sue for, or releasing 
‘a bona fide claim "which is reasonably doubtful in 
“fact: or in law, though no proóeedings have been 
‘commenced, is a good consideration - b 
:.. There is nothing in the rule contained in s. 6 of 
„the Transferof Property Act to rénder illegal any 
„family settlement. “L, Manaan SINGH v. GHAsITA, A. Í. 
TR. 1929 Lah. 485 j ; 312 
ioe Registered instrument, whether necessary— 
Essentials of valid settlemenig—Settlement to. avoid 
n, possible future litigation, validity of. i 
»;.l$ is not necessary that a family settlement shguld 
“bó embodied “in a formal registered document. It is 
_ Sufficient ifthe members of the family -agree among 
‘themselves to make a settlement and give effect to 
«that settlement. m MT 
; The essencé of à ‘faniily arrangement lies in' an 
adjustment of conflicting claims bona fide made and 
„recognised on both- sides with the object of putting 
can end to a controvérsy, and controversy within the 
, meaning of this- rule’ does not mean’ active coiftest. 
‘Itis enough if the settlement seéks to lay down a 
„position which will: avoid ` possible litigation in 
"Eius. O BALBHADDAR SINGH v. SHAMSHER SINGH, 6 
; 0. W..N. 109; A. &.R, 1929 Oudh. 305 197 
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jis: 


Following trust property. - See: LANDLORD ARD 
TENANT p TM 478 
Fraud, precf of. See DEOREE * 116, 330. 


— ——— Transfer to defraud right to residence—Suit 
. to avoid t-ansfer on ground of fraud—Estoppel— 

Fraud not accomplished. 

Where a transfer of property is effected with a 
fraudulent object, the transferor cannot avoid it and 
recover the property from the vendee if the fraud 
has been cerried out. “But lie can recover the pro- 
perty if the fraud has mot been carried out. e . 
: Where a Hindu transferred certain property ‘with 
a view to decaud his son's widow who had a right 
to reside in it, and on his'death, his heirs-at-law: 
and the son's widow sued to avoid the transfer: ` 

Held, that as the right to residence was a continu~ 
ous right, t was opén to the transferor’s heirs to 
retract fror the transferor's fraudulent purpose and 
to sue to recover the property from the vendee. 
B Bat Deviant v. RAVISHANKAR. OGHADBHAT, 31 Bom: 
L..R. 109; 4. I. R. 1929 Bom. 147; 53 B. 321 236 
General Clauses Act, (X.of 1897), s. 10. See 
';. Orviz Procepure Cong, 1908, O. XXT, r. 8 65 


'Ghatwall tenu re—Shikmi ghatwali tenure-—Sale in 


execution. . é 

A shikmi jhatwali tenure held uhderethe ghatwal 
of rohini is not saleable in execution of a decree 
and ib makesno difference that the subinfeudation® 
‘was also klecrposh. Pat Raw Das Sines v. BENI Dzo, e 
10-P. L. T. 143; A.I. R. 1929 Pat. 198; 8 Pat. A6 41 


Government of India Acts, 1915 (5 & 6 Geo, 
~V, C. 61) and 1919 (9 & 10, Geo: V, c. 101). 
S. 80A (4 —Legislature—Local ‘Legislature, powers 
of,to.affect Act of Pdrliament—Jurisdiction to 
validate acts done under prior invalid Act —Madras 
Hindu heligious Endowments Act- (I of 1925)— 
Madras rindu Religious. Endowments ‘Act (IF of 
1927), ss. 7. 9 (12),.84—Section 7 whether ultra vires 
of Madra: Legislature—Question as to whether 
| Endowmer.t is public—Endowment Board, power of, 

to determzae such question—No temple in existente 
: . as actual place of worship—Board, -jurisdiction of 

over endcwments. F e c . 


“ The Legia.aturesin India, Imperial as well as Local 
are Subordirate Legislatures which have powers ex- 
pressly limited by the Act of the Imperial Parliarüex& 
which created them, and cando nothing beyond the 
limits whicrcireumscribe these powers, But, when 
acting within these limits, they are not in any sense 
agents or delegates of the Imperial Parliament but 
have and were intended to have, plenary powers of 
legislation, as large, and of the' same nature, as 
. those of ParHament itself. i E 


ee The Local Legislature at Madras can validate acts 


‘done under a former enactment which, owing to its 
‘not complying with certain reqüirements of the 
Governmen; of India Act, is invalid. - s5 
- The mere fact that there was a prior ineffectual 
‘attempt to lagislate would not take away from the 
-Local Legislature the power to pass se,subsequent* 
enactment relating to the same subject-matter and ° 
- t@ validate acts done or bodies constituted under'the 
prior enactment even though the invdlidity arese 
"'oneaecount @= non-compliance with the provisiohs of 
an Act of Perliament. e : f 


" . 
Bhe Madras Legislature enacted Madras Religious 
. Endowments Act I of 1925; inter alia, providing for 
the constitution of a Religious Endowments Board 
‘for the supervision. of the Endowzhents in the Pre 
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sidency. The validity of the Act was attacked on 
the ground that in the passing of it, several provisions 
of the Government of India Act of 1915 ian Act of 
Parliament) were violated and the Madras Legislature 
thereupon substantially re-enacted the same Act Sec- 
tion 7 of the new Act provided that'allactions taken and 
things done under Act I of 1925 including the con- 
stitution of the Board shall be deemed to have been 
validly done.” No notification was made constituting 
any Board afresh, the Endowments Board constituted 
under Act I of 1925 continuing to function. The 
validity of s. 7 of the Act was attacked on the ground 
that it violated an Act of Parliament and was, there- 
fore, invalid under s. 80 A (4) of the Government of 
India Act: 

Held, (1) that all that’s. 7 did has to validate 
certain acte done under the invalid Act and this was 
within the competence ofthe Local Legislature. By 
ihe said section, there was no evasion of the law or 
any indirect getting over of the provisions of the 
Government of India Act; 

(2) that if & 7 was valid, a fresh notification 
constituting a Religious Endowments Board under 
the new Act was not necessary as the notification 
sAready issued would be valid, since s. 24 of the 
General Clafises Act applied to such a case. 

Section 2 of the Madras Religious Endowments Act (II 
e of 1927) being general and applying to all Hindu 

public religious endowments except such as are 
excluded by the provisions of the Aci, where a 
question arises between a Matathipathi or Dharma- 
kartha on one side and the Religious Endowments 
Board on the other as to whether thg endowment is 
one to which the Act applies and over which the 
Endowment Board has jurisdiction, s. 64 gives the 
Board power to determine that question subject to 
the right of the trustee under cl. 2 to apply to the 
Oourt to modify or set aside the decision of the 
Board. 

Where, however, there is no temple in existence as 
a place of public worship when the Act came into 
force, 8. 81 cannot give any power to the Board to 
call upon, the trustees to account for the endowed 
properties or direct them to rebuild the temple or 
» to apply the income in a particular manner. 

Section 9, cl. (12) of the Actclearly contemplates for 
The application of the Act, a temple in actual existence 
as a place of public worship. 

Where, when the Act came into force, all that 
remained were the remnants of a temple which fell 
into ruins or was demolished several years ago, the 
fact that there were some properties attached the 
income of which should be devoted to the temple 
would not give the Board jurisdiction either to direct 
the restoration of the temple or to invoke the dome 

rine of cy-pres forthe purpose of dealing with the 
ncome. eM — PANDABASANNADHI v. T Sapasiva IYER, 28 
L. W. 535; 55 M. L. J. 605; A. I. R. 1928 Mad. 1272 


561 

Guardians and Wards Act (VIII qf 1890), ss. 12, 

47—Civil Procedure Code (Act V of 1908), O. XL, 

T. el, O. III, v. 1 (s)—Proceedings for appointing 

guardian—Receiver, appointment of—Order appoigt- 
ang Receiver—Appeal. 

“An order for the appointment of a Recgiver in pro- 
ceedings under s. 12 of the, Guardians and Wards 
Act, is appealable under O. XLIII, r. 1 (s), Civil 
Procedure Code 
Since an application under s. 12 of the Guardians 
and Wards Act, is a proceeding in a Court 
o£ - Civil Jurisdiction, s it js competent to the 
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District Judge, to appoint a Receiver in such a 

proceeding under O. AL, r. |, Civil Procedure Code. 

GopUBzI v JANABAT, A. 1. R. 1929 Nag 119 642 

S. 39—kemoral of guardian—Previous 
notice, waether necessary. 

Before a guardian is removed, a notice should be 
given to lim, setting out for which of the causes 
mentioned in s. 39 of the Guardians and Wards Act, 
it is proposed to remove him. N  YAMUNABAI v. 
eDISTRIOT JUDGE, OuINDWABA, A. I. R. 1929 Nag. yi^ 


[1529 








8. 47. See QuaRDIANS AND Warps Acr, 1890, 
8.12 642 


Hindu Law—Adoptlon—Authority to adopt — Con- 
ditions «bout selection of boy, whether mandatory. 
Where & deed of trust provided that if a trustee 

died witkout leaving & son, his widow shall have 
power to adopt a boy, at first, from among the 
descendan:s of A, then from the family of A and 
the descerdants of B and if ncne of them was 
available she should adopt a boy whom she could 
adopt acccrding to Hindu Law: 

Held, that the provisions were imperative and the 
widow could adopt any boy according to Hindu 
Law only ifno boy from the two previous classes 
was available. A SAHDHARAM Narain v. GuRSARAN, 
A. I. R. 1929 All. 404; (1029) A, L J. 189 278 


—— —— by widow of adult son of one of 

two sapindas—Agreement to give moiety of pro- 
perties to widow absolutely for discharge of, 
widow's personal debts—Corrupt motive— Refusal 
cf asgert by other sapinda, propriety of—Adoption, 
validity of. 

A Hindu widow intended to take in adoption an 
adult son of one of the two nearest reversioners to 
the estate. The father consented to give his boy in 
adoption and it wasagreed that the widow was to take 
one-half >f the properties absolutely so asto enable 
her to diszharge her very considerable personal debts. 
She app-ied thereupon to the other sapinda for 
consent who refused the same on the grounds that 
the boy proposed to be adopted was the son of his 
personal »nemy, and that the adoption itself was 
not bona fide but made with a corrupt motive for 
her own selfish purposes and to spite him. The 
adoption: was, however, effected. In a suit by the 
a who refused assent, to declare the adoption 

egal : 

Held, by Odgers and Jackson, JJ., (Kumaraswomi 
Sastriar, J., dissenting) (1) that the substantial 
motive ož the widow in making the adoption was 
pecuniarr consideration and her desire of dividing 
the inheritance and paying off her own personal 
debts and the adoption was, therefore, invalid as 
having been made With a corrupt motive; 

(2) tha: the refusal of the assent to adoption was 
valid having been substantially given on a valid 

round ; . 

(3) thas of two sapindas one having @issented, the 
consent cf the other sapinda was not enough to make 
the adoption valid inasmuch as there was no such 
assent cf the majority of the kinsmen as would 
support she adoption. 

Per Kemareswami Sasiriar, J.— Where a Hindu 
widow takesan adult boy in adoption on condifion 
that she isto takean absolute interest in half the 
properties so as to enable her to pay off debts which 
though morally binding on her are not binding on 
the reversion and the proportion of the estate 
granted is not so disproportionate to heredebts that 

2 i 
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it cannot be treated asa device pure or simple to 
get a large share of her husband's estate to herself, 
the widow cannot be held to have acted with a 
corrupt motive and the adoption is, therefore, good 
and valid. 

Where an adoption is made bya widow both in 
fulfilment of her religious duties and also for the 
purpose of gettinga gain for herself, the proper 
thing is to hold that the adoption would be valid 
while any arrangement for her personal benefit, eif 
not within the limits actually allowed by law, would 
be void, 

Courts cannot set aside an adoption by going into 
consideration of the motives of the widow making 
the adoption. 

As regards the consent of sapindas, although the 
person, who should give the authority is the 
nearest sapinda who ex hypothesi would lose the 
estate if the widow died before him, the sapinda is 
not entitled to withhold his consent from corrupt 
or improper motives, What the sapinda has to see 
is the interest of the family to which adoption is 
made. 

Where thereare only twosapindas who have to be 
consulted and one of them refuses his consent for 
motives which the Oourt holds to ba improper, the 
Court will ignore such refusal and hold that the 
adoption is valid if the consent of the other sapinda 
has baen obtained for the adoption. 

Where a sapinda sets up an agreement between 
his father and the widow's husband which accord- 


ing to him prohibits an adoption even when such ` 


a contention has been set up by his father in a 
previous litigation and negatived and persists in 
this objection and where he says he does not 
intend to give up his reversionary right to succeed 
by consenting to the adoption, he cannct be a 
competent Judge of the propriety of the widow's 
act or acompetent adviser. If the position of the 
sapindas is that of a domestie forum then the 
moment one of the Judges takes up the grounds 
above mentioned as the reason for the dissent, he ceases 
to be one who could bea member of the forum and 
the widow is entitled to look to the consent of other 
sapindas. : 

‘The fact that a sapinda would lose the estate if 
an adoption is made and the fact that the boy 
chosen is a son of his enemy would not render his 
grounds of objection proper. : 

Where there are sapindas of equal degree and who 
share equally in the estate of another sapinda but 
for an adoption, there is no difference between such 
reverBioners as regards their capacity to consent t® 
an adoption. 

The consent of a sapinda whose son is adoptede 
is not invalid on that ground. 9 

Per Odgers, J.—An adoption is invalid if it is 
made with a corrupt motive, namely, the sole 
desire of dividing the inheritance with the adopted 
gon. 

The law has set up what may. be called a 
domestic tribunal, namely, the sapindas, who are to 
judge as to the contemplated action of the widow 
in making the adoption. Their decision or at least 
their refusal is only to be canvassed if the refusal 
4s obviously improper. : 

A sapinda is entitled’to show that if the adoption 
ig not undertaken with any honest or spiritual 
purpose, it is undertaken out ofspite with a view 
to put him to joss and make a gain for the adopter 
since he is thereby merely amplitying or explaining 
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his grounds for asserting that there is no honest 
purpose imthe adoption. 
. Where here is one consent and one refusal, there 
is no suck majority amongst the sapindas as would 
make the zdopt n valid. 

Per Jackson, oJ.—S0 long as the sapinda has 
exercised 2 reasonable judgment, and is not actuat- 
ed by mozives of fraud oreorruption, his decision 
must be respected. 

An adoption may not be made merelyein order 
to defeat the interest of a sapinda, 

lf the :onsent of substantial majority of the 
agnates n'arest .in r,j8tionship has been obtained, 
the Cour need no trouble abcut the motives 
underlying the ado t n. But if sueh consent has 
not been sbtained, Ptio the refusal of consent is on 
valid ground the ad?D€ n must be held to be void. 

Sapindas do not 9Pt10ly affirm the conduct of the 
widow; tiey pro Mere a decision in their own 
right as >ersons having an interest in the protec- 
tion of tks inheritange. And in this view of the 
law if nosuch decision has been pronounced owing 
to an eqral division between the sapindas, there 
can be nc adoption and there is no need for the 
Court to go further and inquire jtself into *the 
widow's motive. 

But by 10 view of law in Madras ean it be sad 
that the widow's motive is entirely irrelevant, eithar 
as guidinz the sapindas, or, in their absence, as 
guiding t= Court. À 
' The sap nda does not function as the protector of 
the adopte: but as the protector ofthe inheritance. 

Having regard to the particular circumstances of 
each bargain which may be called in question, 
Courts wil have to decide whether the bargain was 
or was not so corrupt or capricious as to justify the 
sapindas n refusing or according their consent. 
Presumablz a wide latitude will be allowed to the 
judicial dx:retion of a sapinda in such cases, but 
an arrangement which gives the property absolute- 
ly to the widow is against the radical view of 
Hindu Law. M KRISHNAYYA Rao v. Rasa or PITTAPUR, 
A, I. R. 1928 Mad 994; 28 L. W. 422; 51 M. 893; 55 M. 
L. J. 894 673 


Adoption—Estate vesting in widowu— Death, 
of widow—Vésting of estate in widowed daughter. 
in law—Daughter-in-law’s power to adopt. 

Where < Hindu died leaving a widow and a 
widowed daughter-in-law, and was succeeded by his 
widow, anc the daughter-in-law in whom the estate 
vested on-he death of the widow, made an adoption 
to her deceased husband : i 

Held, tha the adoption was invalid. N Urrameso 
v. DAULAT, Ł. I. R. 1929 Nag. 98; 25 N. L, R. 144 499 


——~ Al enatlon—Mortgage by father—High nate 
of interes—Decree against father, whether binding 
on $on— Ersperty sold under mortgage decree—Suit 
by sons for redemption, competency of—Suit to set 
aside saE, necessity of—Limitation—Limitation, 
Act (LX 0: 1908), Sch. I, Ari. 12. 6 é 
Where property belonging to a joint Mitakshar 
efamily whic has been mortgaged by the father ig 
sold in exe:ution of a decree on the mortgage, it ig 
mot competent to the sons to bring a simple suit 
for redempt on without a prayer for sóttitg aside the 
gale, and if a suit to set aside the sale is barred 
under Art. 12 of the Limitation Act, the prayer for re- 
demption cannot be granted. 

In a suit to enforce a mortgage executed by g 

Hindu fathe-, where the gate of interest stipulated 

e . . A 
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is'very ‘high, the father cannot possibly. represent the, 
sons. where - it -is not: established .that there : was 
necessity... for; borrowing at, such- high - rates; Pat: 
Buan Perasan v. BHIRGU NATE 10 P. L.T -214; A.I R 
1929 Pat-.323 + ^^ .. - er 543 
tr Alienatton Sale: of joint. fümályproperty 
7 Necessity, fore: part--of,,- consideration not established. - 
: ^ Validity of salé. 
-.. In;caseg-where a: sale, of property "bilonging. ‘to a` 
joint Hindu family. i ig challenged- on “the ground of 
‘ m ant; ofinecessity, il ia mow, a well-settled rule. that: 
|. ihe. ‘gale “will mot ‘be ` set aside "merely because. 8; 
` Small. portion ofthe consideration is not, proved- -£o, 
haye ‘been applied: to purposes ,of. necessity. . The 
"füaterial. question’. ‘that has ‘to be. ‘consideréd - ‘insuch, . 
- Gases is, whether the sale. itself was. justified. by, legal 
necessity. - 


. Where the purchaser’ acts in good faith and. after due $ 


, énquiry “(as to necessity) and.is-ablé to show that 
the salé . itself was, ‘justified - by: legal. necessity and 
‘Was for adequate consideration,” “he is under no obliga- 
tion: "o. enquire. into the -application. ‘of any surplus 
and is not, therefore, bound.to make. repayment of 
Buch surplus to the: “members, ‘of. the. vendor's- family 
challenging the’sale. "P Ġ Ram SUNDERLAL v. LAOHMI 
‘NARAIN; 33 O.-W. N. 699;-A.-I R.. 1929 P. C..143;.31 
"Bim L. R 803;-6 O; W. N. 510;.(1929).-A. L. J.561;-30 
É. W. 24; 57 W-D, JT 5l A 430; (1929). MW. RS 
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- ‘Bransfer. > nby., . eo-pardenc?—Transs 
` feree's righi. to` impugn « alienation by manager. , . : 

; „A transferee. of any: ; property or inte erest.. in pro- 

party from a co-parcenary- body acquires: along . with, 

that property “or . interest .the - Tight. of ihe “eos . 

: ;pürcenary. body’ to - call. in, question, a  preyious 


‘alienation made by... the manager of the family, | 


otherwise ‘than for: legal necessity, for the ' purpose: 
. Of, protecting or defining the.  próperiy - .or interest 
acquired, - . 
. This power cannot be used by A "mortgagee.. ta 
resist a pu ‘for. redemption. “by a subsequent; aliene 
~ öf the” equity. of redemption: ` Nor: can . it be: used 
by. the ‘transferee of a mere équity of redemption 
under a voluntary .deed of., transfer. 
“A purchaser, however, at a: ‘Court salo. in-execu- 
tio of:a decree for sale’ of property: ‘subject ‘toa 
mortgage oan use the power “to^ imipügn the mort- 


4 


: gage ùnlés the validity ofthe mortgage has been ' 


decided : ‘by the Oourt as against mie mortgagor, ies 
the co-pàrcériary Body: ` -> 
, The: power ‘of avoidarice in. the hands of the 
transferee cannot be greater: than. ‘that which. would 
have: been éxeréised: by*“thé, co-parcenary body. at 
the. moment ‘immediately ~precéding :‘the -trinsfer: 
He ce: if the co-parcenary, body .at -that-momegt were 
js ather and ; sons and-the- Manager., thé. father, “the 
E tratisteroo, wold be „bound “by. the: sons’ obligation 
"do spay , father g.. antecedent: ; debt. ‘and if 
- the `o- gunane “had. affirmed ‘the, preyious” aliéiia- 
“ign, the frangferee would” bé. bound by. -thè | ung 
P . Tebuttable -presumption that, the, alienation’ Was -for 
. . Tegal necessity. A MADAN- LÁL | V. QaJENDYAPAL |j: 
JA. LR. :1929:A 1I. 233; - (1928) - &. ‘L. J.: 8445. BLA 575 


436 . 
LL alienation : of .JóInt: family: prbperty-* 


-| Legal necessity —Recitüls in- sale-deed, evidéntia: ae 
“value of —Sale by father—Suit , by son to set ast 

~ aliendtión — Purchaser, whether entitled t to Joint pos! 
session— Purchaser 8: “night - ofi -reimbursémént—Sale’ 
"by. - father. , havin twa ; sons eath, ofc one. “sol 
57 Ba KAB LA, 
‘Surviving. sons mae. or 


rat a 
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Recitals ina sale-deed ‘are, ordinarily. 'insufficienk 
to establish that the vendee.made sufficient enquiries ` 
into. the; existence of. legal:necessity. and. the. fact that’ - 
the borrower was a spendthritt diminishes. the, valug 
of.sach’ recitals... nc Ut ^. 
. In-a_suit, ot. sitting. aside: ‘ans alienation ‘at the. 
instance of: ‘a co-parcener; who ` ‘isnot, hound. Dy 
. plaintif is. entitled to the possession. of ;-the: nire . 
Er n estate, Se Lege -of- whether - -the BN 





famis. pro PES. The sale was.without n necessity 
but out. of tke consideration Rs. 450 were spent in, 
the. purchase of other lands for the family. .One of; 
the sons subsequently, died and after his. death, the - 
other son, suad to-set aside „the alienation, The trial. 


-» Court decrezd, joint. possession. 40 the, plein. ori 


payment, of Rs. 150: . 

Held, (1) taat the plaintiff” Was ‘entitled “ko havé the 
hale set aside entirely even. though.. ihe. sale, was,, 
supported, br. consideration, to, the | extent. of, “more. 
than one-third; 

; (2) that, tha. plaintiff was: entitled to- a deers for 
possession, ož the entire propetty;: t 

(3) that the plaintiff was bound to pay one-half óf tlie 
peas: whici was utilised for... purchase ; of „other 
ands; 

(4) that th3 ‘purchaser was entitled ^ toa declaration 
that he had scquiréd the share of the father... N em 
pam v. MEDORA. A. L; R. 1929 Nag: 60; 25 N, LR 

: 64. 
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: Family `- _Atrangement-Consietion—= 
2 "Lineal desténdante”, médnvig: 
“The expression: ‘Jineál descelidente’ indlüdes. all ths 
descendants and is riót restricted fo-male descendants; 
PG BHIMNATH“MIsSIR v: Tara DALA. I; R.: 1929 P. O: 





“162; 33:0. W~ N; 837: 49. 0. L, J. £5945; 30° Le Wy 755 o. 


57 M. L. J.£80; 1929) M- WENGI sess 608 


'InBeritance—Graat: «of life-éstale by. last 
sinal holder to -his-mistress-Suecession:: to. herre; 
~ time of “orening: of -- $ 

<- The proposition - of - Hindu Law. that ifc one has a 
iife-interest. in the property, of another, . the ime . 
‘mediaté-hex Sf “the owner’ does : not ' inherit. the 
property ard that inheritance -.devolves -upon ` the: 
persani -who;-if the--original-owner. were alive: up to 
the death cf the person holding. clifesinterest, «would, 
inherit unde£ the ‘Hindu’ Law does not apply toca case. 
where such aifé-interest i is-held.-by ‘his mistress.. Theres 
fore; where a petson. grants a.life-interest to. a lady. whó 
$5 noi-«stricly "Speaking. his-lawful avife:but is a. per: 
manent mistress, he does not divest himself.of all 
eisterest ih-ild “property and there remaina:a vested 
remainder i ia him M hid on. his;death /becomes vested: 
in his léeirg.-AcRUsTAM SINGH V.- -BHOLA - SINGH, A: I. 
m BAN Oe (19297-A AE J; pude or MEE "i 
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Hi We oe gh oF statis, ~ 

_Undér,, tLe -Hindu Law a money “dhere obiaijeat 
against à à “Hindu father | can, pe executed ` agaihst ‘tha 
undivided. share, of his: son” “and. though the son ië 
nob “primarily, | liable ‘for the debt ót the fatter,’ yet i£ 
ii: -iS 5 üBitber ^ illegal: Bor  üiobdl, EHS off LGE ‘prove 
in which is ‘og the s0n,-Hé ^is ‘able ie pay idi 
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debt on-.the.ground of pious, obligation and. this. 


obligation- extends, to-his share of ‘the family pro- | 


perty even though’, the. Son ` has-been“ exonerated. ` in. 


the suit brought against ‘the father. - » 
In order fo create. & divided status in a joint" 
fainily a clear 'infention to. fhateefiéct must be ex- > 


pressed by theco-parcener or co-parceners who want. 
‘to, be separated: or,-divided in. interest., An adop:” 
tion -deed ,exeouted by . a Hindu under. ‘which Me. 
property, of the adopter. is. seftled on the: ‘adoptees, , 
cannot be: seid. to, amount ‘toa partition deed nor. to. 

create a divided Status betwen the father and the son.” 
The fact that he had reserved to’ himself only a. 
right to maintenance would not by jtself.create thè“ 
divided status, .., * 

Where a, Hindu catered into’ an’ agréement ‘tor sale. 
of land and subsequently took a , boy .in adoption’ 
on. whom ‘he’ settled his entire property reserving, 
only. a right of, maintenance, and, the: ; Proposed 
purchaser obtained a decree against the fathér. dor 
damages for breach‘of-thé contract/óf sale : TaS 

Held, that: inasmuch as the: obligation to “perform 
the: contract or to: “pay” back: the ‘amount arose before 
the ‘date of- adoption:! it: was not-open to the son to 
dispute the liability of the whole family. property 
for the debt. which resulted-from an obligation in- 
curred by-the father before-the date ‘of‘adoption. M: 
SWAMINATHAN v, SUHRAMANTA Tire, E I. R. 1928 Mad. 
1097" ee e QUAS '360. 


Jolnt' “Yahya Alienation by' Tkanager— 
" tNecessity Alie ee „for purchase of other} lands 
Antecedent de Mortgage ‘at high raté of interest 
.. Burden, of. proof of. necessity for high rate—Power 
nof Court to reduce rate. 
vIn order “that ‘a debt may be an antecedent. ‘debt’ 
as understood in Hindu Law it isnecessary that thé 








debt. must -bé “traly independent and not part of ] 


the transaction impeached. 

A mortgage of family property for the purpose 
of raising funds.for the purchase .of other property, 
such a purcháse being for the benefit of the family 
and not detrimental to its interests, is binding on 
all the members of the family. . 

"The term ^ necessity " is mot to be ` understood in 
the sense of ‘what is. absolutely indispérisable, nor 

. is ‘actual compelling necessity to be tlie sole test of 
the validity ofan ‘alienation by the-manager- of a 
Hindu family. ' Yftit-can be shown that the trans- 
action asja- whole :was-beneficial to -the :interest:of 
the-family; the'transaction will: be held to be _valid 
‘and binding on:‘the other." members. 
t'WPhetheratransaetion was.^such that a pruddht 
owner would enter into in. order: to benefit: the 
state rust’ Dé determined, 
actually. "happenéd- :SubsegBently, . but. by, the. cir- 
‘cumstances Maie Eu at the: time of the trans- 

. action. -- utet 


In the case ‘of a mortgage dread tod D the - "ate or enarge the estate only--in' case of need QI o 


‘manage? of a: joint-Hindu family at ahigh rate of 
‘interest, the: mortgagee must establish- that there: 
*wás- necessity ‘for borrowing at-such a high. rate, 


and if he- fails to do so-the.‘Oourt has power toe . 


-award a reasonable rate ‘of interest.- Pat “JAN 
MOHAMMAD v.. Brkoo' MAHTO, A. I R: 1929; Pat. 130: ‘Te 
* "Pat. 789; eee eh pol F | D 


f Benefit to~ estate’, meaning , UAR cd acts: u 
. management, wali d in 


ide 


Vis 


‘not’ by what has A 


Hindu.Lsw—contd. 


if, itis ona that a prudent .owner Pare) Risk. into 
in order so benefit. the estate, ‘The ‘view that the. 
trárisactiei ‘must, ngcepsariiy be of a défensive nature - 
is errones1s., 

The presente, or abéeneé of prudénce, is not to be’. 
détérmined by what the-manager chose to say he. 
. thought. i>. be prudent,'but by what the ordinary~ 
man knowing all the facts that were or could pro- 
perly. be.” within his. knowledge at the time the: 
charge” vas created”; would éónsider to. bé prudent. 
Secondly. the: prudence,” or otherwise’ of the trans-; 
action mast not be’ judged ‘by its result, whether to’ 
the, benéft or the injury of, the éstate, but must: 
be. judgec in the light. of the: circumstances which: 
were "Within the knowlédge' of the , manager, or: 
knowledgs “which "hé could reasonably be ex- 
pected to have acquired. Thirdly, in- view of the 
fact that he was not. the, sole owner ofthe property 
but others had an: interest in the property, the. 
degree .o? prudence - required., of -him would .be,, 
greater, zs in‘the casg-of a irusted iban if he were 
the solecwner. . : 

Where the adult manager of a ` Hindu family. 
found it very inconvenient and'to the prejudige of « 


eru y rts Ls 


Peto kana 


the fam_ty interests-to retain a pr@perty and-con: . 


sidered ii to the ‘advantage of: the. estate to sell, 
that. prccerty -and purchase. other property m$ré' 
accessib:e with the proceeds and sold: the property: 
on Very: edvantageous terms but. the} Bank in which 
the money was deposited became insolvent; . =. © 


Held, saat the. transaction being such a one asa, - 


prudent manager “might have ‘considered to be for 
the beneft “of the’ estate was binding on the estate 
and ‘coud not be impeached, A JAGAT NARAIN | v. 
“Martnup Das, 26 A.L. J. 841; “AL PR 1928 All. 154; 
50.609: ^ ' i ] A 484 


. - Joint famlly—Lunatic co-parcener, ‘rights of 
u Appointment ‘of guard MU, legality. of—Lunacy 

Act. (1V of 1912),'s: 71.. 

| If.a member ofa joint Hindu family under the - 
Mitaksha-a Law 'be.a lunatic, where it is ghown that. 
his property is.being. wasted, the Civjl Courts have 
power txappoint:a manager of .the ‘lunatic’s ee 
“under the Lunacy Act. ` : ‘ 


.A' strong case must, however, be ‘made ‘out ‘or thd ` 


appointment of a guardi ian in such cases. COS 

Where the property’ has once vested in a co- 
«parcene- ofa Mitakshara joint family, ‘he will xot 
lose' his interest by subsequent insanity: N DADA 
-9. OHANDGA Buica Bar, A. I. R. 1929 Nag. 93; 25 N. D, 
BB ae OE Oe ANUS H 663°. 


Eo “Manager, * alienation: by -Netessity ~ 

' and. hone fit——Defensive ,.act--Pérmánent , leasé— | 
.Bengft, question of fact or law Second appeal" 
"ede declared void—Lessee, whethey trespasser— 

-" Agri Lenaney Act: (III of 1926), s. 45." 

The manager of a, Hindu, joint family can, alien- 


‘for’ the detlefit of - the estate. The transaction need ' 
“not. necessarily" "be of a defensive @ature. If itecan 
“pe shora to be for the benefit of the é$íate &nd. 
“such as, a prudent owner would have carriéd out 
. with "the knowledge available: to hir: at the “time, ‘it 
" éannots set aside. 

AC ‘permanent léase, even 'thohgh " t contains a 


“Alienation—Péwers - of | manager— è clause er ejectment for Woh-fayment of rent, is" 


` nevertheless an alienation. ' 
The i3sue -as to whether. an alienation was foi the 


‘betiefit’ ofa ‘Hindu ‘igint ‘aay qr “Bot, is one of 





- E: Í aoa 


eT 


~ 


v. Hem Ras, A. I. R. 1928 Lah. 815 
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A manager of a Hindu joint family granted a 
permanent lease of agricultural land and put the 
lessee in possession. After a few years the trans- 
action was declared void by the Court on the 
ground of want of necessity. The lessee had been 
paying rent regularly : 

Held, that in view of the fact that the manager 
had legal authority to admit the lessee to the 
possessione of the land, the lessee could not be 
Tegarded asa trespasser merely because the manager 
exceeded his power in granting a permanent lease, 
and that the relation of landlord and tenant had 
been established between them. A BaspEo NARAIN v. 
MuHAMMAD Yusor, A. IR. 1928 All. 617; 12 R. D. 711; 
26 A. L. J. 313; 51 A. 285; L. R. 9 A. 321 Rev. 491 


Joint family—Money decree against father 
—Liability of joint family property fer its satis- 
faction—Mortgage decree providing for Tecovery. 

It is settled law that the sons of a Hindu father 
are bound to discharge their father's debts and the 
whole of the joint family property may be sold in 
execution of a money decree against the father. 

Where a mortgage decree provides for the 
recovery of tle balance of money due from 
the mortgagors if the mortgaged property is in- 
sufficient to discharge the decretal amount, 
tiere is a declaration that a debt isduefrom the 
defendants to the mortgagee. L KRISHNA oe 
82 
—————— Mortgage by father for paying pur- 

chase-money under pre-emption deca y ke Pa of 
mortgage— Antecedent debt'—Power of manager to 
borrow for purchase of new lands—Money borrowed 
on security of lands purchased—Mortgagee's right 
to proceed against such lands. 

Money borrowed by a Hindu father to pay the 
purchase-money undera pre-emption money is not 
money borrowed for gn ‘antecedent debt' within the 
meaning of that expression as used in Hindu Law. 

The question whether a Hindu father or manager 
is entitled tq borrow money for purchasing lands 
for the family depends on the facts of each case, 

-Held, qn the facts, that there was no necessity 
u portgaging family property for purchasing fresh 
ans. 

Where the manager of a joint Hindu family pur- 
chases new lands by borrowing money on the 
security of the family property as well as of the lands 
purehased,the members of the family who repudi- 
ate the transaction cannot object tothe validity of 
the mortgage so far as the properties purchased are 
concerned. A KisHzN SAHAI v. RAGHUNATH SINGH, A. 
I. R.1929 All. 139; (1929) A. L.J. 110; 51 A. 473 
oo * 488 
————— Pamtitlon—Absence of partition for many 

years—Custom of inalienability. 

In the absence of proof of a custom of innlienabi- 
lity, a single family cannot by not alienating its 
prgperty for 4 number of years create a custom 
waich would compel a Oourt of Law to hold that the 
property of the family is inalienable. 
v. VENKATACHALAM CHETTY, A I.R. 1929 Mad, 234 


. 
——»—* Intention to divide—Severance of 
statua—Notice demanding partition not persisted in 
aha of of family-- Subsequent conduct of parties, 
effect of. 

A member ofa joint Hindu family, if he chooses, 
may separate lfimsélf,and to efigct a separation in 
status it is noi necessary fhat the other members 
e ` . 


INDIAN GASES. 
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should bea consenting party. But even where an 
unequivocal wish to separate is once declared, no 
separation wil be effected, in law, if it be found, 
as a fact, that the intention was given up as the 
result of a subsequent agreement of the parties by 
which the no-ice wis expressly or impliedly with- 
drawn. . 
Though the legal result of a complete separation 
eanfot be affected or controlled by subsequent con- 
duct of the parties except by way of re-union, such 
conduct can be looked at:to decide whether there 
has been a completed separation or only an attempt 
to separate f 
Quare—Wkether the person making the demand 
for partition may abandon it without the consent 
of the other members of the family, so as to enable 
him to continae to be a member of the joint family. 
A Bangey RrHARI LaL v. Bris Besari Lar, A. I. R. 
1929 All. 170 (1929) A.L. J. 115; 51 A.519 285 


Rellzious endowment — Dedication— 

Device to create perpetuity in seltlors family — 

Dedication void—Manager's rights—Suit for share 

of property dedicated — Limitation Act (IX of 1908), 

Sch. I, Art 127. . 

Where a Hindu by Will dedicated property fetch- 
ing an income of about Rs. 11 per mensem, and 
appointed h:s two sons managers giving them 
a right to teke Rs.5 each out of the income as 
remuneration, and provided further that if the 
income expamded his sons would be entitled to a 
proportionate increase in their salary : . 

Held, (1) that the dedication was not s real dedica- 
tion but an at done with the intention of preserv- 
ing the property in the family of the testator and 
was invalid; I 

(2) that the will could not be construed as giving a 
proprietary icterest to the two sons who were named 

managers ; ! 

P3) that all the heirs-at-law were entitled to share 
the property according to their respective shares ; 

(4) that a suit by a member of the testator's 
family to recover his share in such property was 
governed by Art. 127 of the Limitation Act. A 
NIRANJAN PRASAD v. BEBARI Lat, A, I. R. 1929 All. 302; 
(1929) A. L. J 324 849 


Shebaitship — Adverse possession— 
Power of person acquiring title to trusteeship by 
adverse possession —A bsence of person entitled to act, 
effect of —Provision for selection of trustee from 
founder's femily—Rights of members, nature of— 
9Declaratory suit by member, competency of—Specijic 
Relicf Act tI of 1877), 8.42. 

9 A person who acquires right as a trustee by 

adverse possession can @ly acquire the rights of a 

full-fledged trustee and cannot lay down & new 

line ofSuccession to trusteeship contrary to the direc- 
tions af the ceed of trust. oe es 

A person cannot acquire right to shebamship by 
adverse posezssion so long as there is no person 
entitled as cf right to act as a shebait under the 








M_Viswanatsa e provisions of she trust deed. 


Where uncer the terms ofa trust deed succession 


571e to the office of trustee does not go by inheritance 


but degends entirely on the selection made by the 
proper authorities from among the members of 11.0 
founder's family, the members of the family have 
not even a spes successionis such as reversioners 

ess, but only a mere hope of being selected, and 
have no Tight, therefore, to maint declgratory 
suit with regardetó the right to trusteeship, Sag 


Vol. 1161 


Hindu Law—sontd. 


DHARAM NABAIN v. GUR Saran, A. I, R.1929 All. 404; 
(1929) A. L. J. 189 27 


Religlous offices—Purohit vritti—Jaj man's 
right to appoint and dismiss purohit—Civil Courts 
—Interference. ` 
A jajman has a right to appoħt any priect he 

chooses to perform religious ceremonies and to 

dismiss any priest who formerly used to perform the 
ceremonies whether appointed by himself or by his 

ancestors. * 

A hereditary priest anda priest appointed by the 
jajman himself stand on the same footing ir the 
matter of dismissal. 

Whether a priest, of whatever class he may oe, is 
competent, to perform the ceremonies and whether he 
is faultless or not, must rest entirely upon thecon- 
Science, faith and judgment of the jajman, ard & 
Court of Justice is incompetent to deal with such 
a question. Pat DrNANATH JHA v. GANESHDUTT JHA, 
A. I, R. 1929 Pat. 103; 10 P. L T. 147; 8 Pat. 67^ 

513 

— ——— Widow—Adverse possession | commeacing . 
before death of owner—Omission by widow t» sue 
within 12 years—Reversioners, whether barred.. 
Where the original owner has ceased to be ir pos- 

session and for a period of 12 years his widow art his 

reversioners successively take no steps to resover 
possession, the reversioners will be barred by limita- 

tion. A JarpEo Sinen v, Duum Sineu, A. I. R. 1929 

All. 419 740 


———— —_——. Right to maintenance not forfeited 
by residence elsewhere than in family home—F-xing 
of suitable amount of maintenance—Amount fix3d by 
decree may be varied on application to Court—Date 
from which maintenance allowance should tun— 
Arrears, for what period payable. 

A widow's maintenance should be fixed, heving 
regard to the income of the estate and the 
circumstances of the family, at a sum which vould 
enable her to live, as far as may be, consistently 
with the position of a widow in something lik» the 
same degree of comfort and with the same resson- 
able luxury of life as she had in her husband's life- 
time. n 
The Privy Council will not lightly interfere with 
the discretion exercised by an Indian Court upsn a 
question of fixing the amount of maintenance. 

The decree in a widow's suit for maintenance may 
reserve liberty to the plaintiff to apply tothe Court 
for an increase of maintenance fixed by the decree 
in case there is subsequently a material increase ing 
the income of the estate. 





A widow's right to maintenance being in the e 


nature ofa continuing right, & is an error in lcw to 
fix the date of the decree as the starting point =rom 
which the maintenance allowance should run. The 
widow is, in any view, entitled to maintenance =rom 
the date ef the institution of her suit. Ar-ears 
prior to that date, if they truly exist, are also 
exigible. Buta widow is not, ordinarily, entitled to 
arrears of maintenance from the date of her hus- 
band's death and forthe period that she residel in 
her husband's establishment. Asa general rule: the 
maintenance allowance should start from the date 
when she left her late husband's house to Yeside 
elsewhere. : 

A Hindu widow not being bound to reside witl the 
relatives of her husband, does not in the ordhary 
course forfeit ler right to maintenance merely on 

account of her going and residing with her family 


GENZRAL INDEX. 
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or leaving aer husband's residence from any other 
cause than anchaste or improper purposes. My 

Except where the change from her husband's 
residence is made for unchaste purposes, and apart 
from any cirection in his willthat the widow was 
to be maintained in the family home, her legal 
right to maintenance is not impaired if she from 
whatever «ther motives ceases to reside with the 
family of der deceased husband and chooses her 
own residence. P.C., ExRADESHWARI BAHUASIN v. 
Homesuwak Sinon, 33 C. W. N. 637: 10 P. L. T. 345; 
A. I. R.19?€ P. O. 128; 49 C. L. J. 579; 31 Bom. L R. 
816; 6 O. W. N. 526; (1929) A. L. J. 695; 30 L. W. 1; 57 
M. L. J. 50; (1929) M. W. N. 468 409 


—- Wiziow's right of malntenanceand resl- 
dence, h»w enforceable and when lost Ex 
Solong a Hindu family continues to be joint a 

widow of a. deceased co-parcener has to look to the 

manager of the family for her maintenance and she 
can enforce her right against any part of the joint 
family property in the hands of such manager. But 

"here, before institution of any suit by her as to 

determination of her rights of maintenance and 

‘residence znd the same being declared to beea 

charge on the family property, a partitfon takes place 

between diderent branches of the joint family, mem. 





bers of one branch of the family are not bound to, 


maintain a widow of a co-parcener of another branch 
because they own and possess a part of what was 
once joint family property, even though at the 
artition no adequate provision may have been made 
for her maintgnance and residence and even though 
her consent: to such partition may not have been 
obtained. . A E . 

The rightof residence is included in the general 
right of maintenance, and the right of maintenance 
including the right of residence may be lost by an 
alienation cf the family property, unless such alien- 
ation is a mere pretext to shuffüg off the obligation 
of maintenance or is otherwise not bona fide. S 
RAaMBHARAI t. DOONGERSI NAGJT, A, I.R. 1929 gad s 


Will—Life-estate] to widow—Bequest to A 
and then to A's son if living or X—Naiure of: 
interest conveyed to X—Contingent and vested jpe- 
terests—Saccessive and alternate bequests. DEC 
A Hindu died leaving his properties by, will to 

his widows and after the death of the surviving 

widow to R whom he had brought up as his son. 

He provided further by his will that E's son would 

be the owner after R and if there be no son to R, 

X' would ba the heir and owner of the estate. R 

died withoct leaving a son. X sold his rights in 

1877. The Bst surviving widow died in 1917. "The 

reversioners of tbe testator instituted a suit for 

recovery of possession within 12 years of fhe widow's 
death, against the defendants who had purchased the 
from X: ; 

Prid) Q) -h4t the estate granted to. the widows 

amounted to life-interests and no mor6; f . 
(2) that tke bequest in favour of R's son did nof 

freate any iaterest in the son which he could transfer, 

and was alsc void; . : E 

*(3) that®tLe bequest in favour of X was ‘not a 
bequest following tht bequest to R’s sén but an 

aMernative request; | s B 
(4) that tha bequest in favour of X was not void 

simply because the bequest in favour of R's son 

was void and did not come inta effect; 





(5) that as spon as Redied without a son’ the contingent 
Sera ^9» o . 


E 


959 
Hindu Law—coneld. 


Ynterest of X became a-vested interest 
widow of the testator was alive; 

! (6) that the estate did not revert to the plaintiffs 
on the death ‘of the widow but descended to X's heirs, 
and the plaintifis had consequently no right to 
maintain the suit. A DARSHAN SINGH v. WALI Kaan, 
A. I. R. 1929 All. 102; (1929) A. L. J. 274 30 


t 
Husband and wife—Husband's liability for price 
~. of gods supplied to wife—Principles. | Sy 
; Ordinarily the husband ‘is not liable for any debts 
incurred by his wife merely by virtue of the ré- 
lationship of husband and wife, but if the wife is 
managing the household of the husband, then she is 
to. that extent his agent and binds him for any 
liability incurred by her in managing the “houéehald. 
If, however, articles of necessity are supplied to 
the wife, then to that extent the husband is liable 


although `a 


because of his legal duty to maintain his wife and 
the consequent implied agency of the wife to pledge 
the credit of her husbande If the husband and 
‘wife are living separately by mutual consent and 
‘the wife has no other means of subsistence, then 
the husband can claim to be absolved from liability 
; bf proving, Wer alia, that under the terms"of the 
separation he had agreed to make her an allowance 
end that such allowance has been paid by him, 
eotherwise, his normal liability to maintain his wife 


‘continues. L Kansur Raw v. NISBETT, A.I. R. 1996 
"Lah. 18 3 : E 618 
come Tax Act (XI of 1922), ss. 3, 4 (2)— 


t 
An 
:' Income acerwing outside British Ingia to person 
« residing in British India—Amounts réceiued in three 
subsequent years—Assessment later on—Actual re- 
t- sidence ‘atitime of remittance or assessment, whether 
. essential, , v 
, Under.s. 3 of. the Income.Tax Act of 1922, the 
income of the year previous to the ‘year of assess- 
ment is not to be taken as merely:a guide to the 
ascertainment of thb, income of the year of assess- 
ment but as the actual sum -which is subject, to 
taxation. : PEG 
. An assessee who owned a house in Ramnad Dis- 
„trict where his wife, and children lived was'carry- 
ing of a business in' Ceylon. Profits and gains 
agerued to him or arose there outside British‘India 
during the periods 1922-23, 1923-24 and “1924-25. 
They were received in British India :subsequently in 
three different years 1924-25, 1925-26, 1926-27 and: werb 
‘assessed to imcome-tax' in 1925-26, 26-27 and 27-28 
‘respectively. In all the three cases the assessee was 
‘physically present in British India at: the time when 


‘the profits sought to be taxed accrued in Ceylon; 


“though in two of the cases he was not physically» 


"present in ‘British India ‘when the remittagces were 
réceived, "and in twb similarly’he was not physically 
‘presént during the year of assessment : ML. 
‘ Held, that-the assessee^was liable to ‘be assessed in 
respect of. all these sums, M Commissjonzr or INCOME 
“Tax, Mapras v: KARUPPIAH KáxGANr,:55 M. L. J. 844: 
eA. I. R. 1929 Mad. 35; 29°R, W.61 -700 
'—— ——— 88. 6, ,10 (2) (VI), 24—Depreciation og 
buildingsand-machinery to be -set off against other 
, maomes —Assessee carrying on several businesses. = 
. Profits gr losses, computation of.. ' ^ * - | 
s "Under 8:10 -(2) (vù of thé Income Tax Act dé- 
;preeiation on.buildings and machinery can be Set 
‘offagainst gains and profits accrued ta the owner 
‘of those- buildings and machinery from othér sourcés 
.Such.as rental ffom house property ’during the year 
‘in question: Ll Karaw*InanrMuqanman, SHART) v, 
é 9 os e ois 
. i 


“INDIAN OASES- '' 
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OHER COMMISSIONER, INCOME-TAX; L. R. 
7380; A. I. R. 1929 Lah. 556 : 547 
at -S5, 22; 23—Income Tax Officer .directing 
z. production of, accounts after return of income by 
assessee—Omission to produce—Arbitrary assessment 
. i under s. 23 (4), whether legal." BN . 
, The pover to call for accounts under s. 22 (4) of 
the Incoms Tax Act may be exercised by the-Income 
sl'ax Officer.even after the. assessee has submitted a 
return, and failure of the assessee to produce his 
accounts when called for after he has submitted a 
return may be penalized by arbitrary assessment 
under s 22 (4)ofthe Act. M  RaMASWAMI CHETTIAR v 
.OowMrssronER oF Income Tax, Mapras, A. T. R. 1929. 
Mad. 60; 25 L. W. 273; 52 M. 194; 56 M L. J. 141 


566 
ss. 23, 27, 30 (D, 


DELMI, 30 P. 





S proviso—Appeal 
against refusal to make fresh assessment—Proviso 
to s. 80 (1), meaning of—Appeal from fresh assess» 
ment, whzther lies. , SEA , 

: .Refusal to make a fresh assessment under s. 27, 

Income Tex Act; is appealable under s, 30. of that 

Act. . s , 

What -tke proviso to 8..30 (1), Income Tax Act 
means is, a) that there. shall be no appeal against 
“an assessment made under s. 23 (4) and (b) that 
-when an assessment under 8. 23 (4) has been 
cancelled under.s.27,and a fresh assessment made 
there shal: be no appeal; that isto say, that ifthe 
assessee s.icceeds in his effort to obtain a fresh 
assessment under s..27 he shall be debarred from 
‘appealing against that fresh assessment: The 
assessee ie not precluded by the proviso from pre- 

. ferring th» appeal against, the refusal to make a 
‘fresh’ assessment under s. 27 which is allowed in the 
“body ofs 230. R. A.K. A. O.T. V. V. CHETTYAR v. 


CoxMISSIO3ER OF, INcoME-TAX, 6 R. 652; A. I.R. 1929 
"Rang.8 ' : icr e 479 
‘—— S 24, See Incomz Tax Act, 1922,8.6 547 





11 Lah. LoJ.:94; A. I. R. 1929 Lah 404; 30, Bom. L. R. 
yy a ae - 7 ,. . 454 
Injuncticn. See Easements Act, 1882,8.4 , ^ 63 
— See Sprcirio RELIEF. Act, 1877, s. 55 (234 


"u e- 
‘Insolvency—Proof of ‘claim—Promissory note in- 
? admissible in' evidence for want of stam Original 
, debt maz be: proved—Document not mentioning payee, 
© mot negctiable: ' tt ^ TRE 
Even ifm promissory note is inadmissible in evi- 


dence for want of stamp, it is open to thé creditor ' 


'inhis'de»tor's. insolvency to prove his “original 
debt, B s j EL. 
' A document which dees not'mention a payee car- 
not be axegotidble instrument. S In re Assa Ram 


Mar Ram A. I: R.1929 Sind 164 ` ; -111 
` Inzerest— Right to interést—Burden of proof. 
- _Where--a plaintiff claims intereBt?he mugt: prove 


facis by virtug eof -which-it can beé'held that the 


- [9 , 


F 


ol; 118] ameet INDEX. 958 
Interest—concld. 3-10 Uc th Jolht tena rey—sondld: ` pas Pow dA NE. 


interest -cldimied is payable: by. lav; a8 ‘the: Courts 
have no power: to award interest - -in ` every case ‘in 


which money due is-withheld. N':P,' P; Dro-v.' 


Narayan, A. I. R. 1929 Nag. 170; 25 N. L'R. 81: 669° 
——— — Rule ‘of: Damdupat bsc v. of ‘to 

' mortgage’ suits: . 

;: In.asuit upon a- mortgage the taló of damdupat 
ante until the:dateis rémoved-from ‘the domain 
of contract, that is, until the daté fixed, by thé Courj 
in -the preliminary decree-'for' sale. : WC NARAYAN v. 


Kurwanar, A. I R. 1929-Nag: 717 E 432' 


‘Interpretation’ of Statutes— Penal law, ‘construc 
tion o, 

,À, penal law should, be strictly construed and 
‘should be interpreted generously in favour of the 
‘subject. A -RADHEY SHIYAM v. MEWA, Lan, A. I. R. 
.1928 All. 615; (1929) A, L. J. 389 wao 89 
8, Reference to previous law when permissible 

—Legislature not. electing. change i in previous law 

Presumption: ] 

It is a sound rule of Yuterpiretationi to;take, the words 
‘of `a Statute as they stand and to interpret them 
ordinarily without any reference to the previous state 
‘of the law on the Bubject or the: “English Law on 
which it is founded;‘but when it is"contended that 
the Legislature- intended ' by: any particular- amend- 
‘ment to make substantial ‘changes’ ih the pré-exist- 
‘ing law: it is impossible to' arrive''at ‘a: conclusion 
without ‘considering’ “what: the Jaw - was previously 
to the particular enactment and to see whether the 
"words used in tlie‘ Statute can’ be’ taken to effect 
‘the change that is suggested às intended. 

' Legislatute must be taken to have knowledge of 
‘the decisions of the ‘Court ‘and-if it does not effect 
any change in the Statute the Courts must be takén to 
have interpreted its intention correctly. - © SURENDRA 
Nata Das v. ALAUDDIN Mistay, A. r R. ‘1928: Oal. 828; 
49 C. „L. J. 207 VM "156 


Joint: tenaney—Jotnt, parchase > by o : mereh anake 
Mazim inter mercatores jus accrescendi locum non 
.; habet, applicability of —Severance of status by sub- 
ix sequent dealings—Parol evidence ‘of séverance, admis- 
: : sibility, of Evidence Act (I of. 1872); s. 92. ! Un 
“The maxim’ inter mércatores jus" 'acérescendi locum 
mon habet cannot be applied to a joint purchase even 
wheré "the purchasers 'are ‘merchants; if there is' no 
-levidence that the purchase ` -was' in any way con- 
nected ‘with their trade or’ “that they “were jointly 
concerned in any: trade. 
A joint ‘tenancy may bé severed? by any "Course "gf 
dealing sufficient‘ to intimate: ‘that the’ interests Io 


all were "niütually, treated as constituting" a` "tenanoy- 
in-comiion. > `= 


. 
When the severance depeis. on an inference; of 


this kind‘ without ‘any éxpress’ act’ of severance, ib 
‘will not suffice: to rely-on' an intention with: -mespect 
to’ "thé "particular! isharé,- declared only * behind’ the 
backs. of éhe other" parties’ ‘interested.’ There must 
‘be a course’ of dealing by which the shares of all the 
parties to the contest have been affected. Such a 
course of dealing may be proved, as any other Tle- 
“vant fact may be proved. 

Parol evidence to proye that a joint, tenancy has. 
«been severed and “converted intos tenancy-i -in-common 
is not inadmissible in evidence under 8. 92 of thè Strait 
Settlements Ordinanee No. 53 (corresponding to ` s. 92 
of the Indian Evidence Act) inasmuch as the evidence 
is tendered in- such a ‘case not’ for’ the purpose’. of 
contradicting -êr varying the terms of the conveyance, 
“but -of "proving facts~from: ‘which if may be “inferred 


that, ‘accepting. the | “Gonyeyahee às 'ereating " a joint 
tenancy, the ‘purchasers ` have’ subsequently so dealt 
With ‘their respective interests’ ‘thereunder that the 
joint tenansy has.becomé a tenancy-in-common. "'! 

“ Statements madé by individual purchasers indicat- 
ing that they respectively thought: that, there was no 
right. ‘of surviorship and accounts showing that the 
inconie was divided even after the .deaths of the joint 
purchasers are not sufficient, of themselves, tp justify 
an inferences of an Agreement to seyer:: PG Tax 
Ogew Hoz Nzo v. Cuzz. Swes OHENG; A, L R, „1929 P. Q. 
72; 29 L. W. 434; 56 M. L. J.,643 d .385 
Lahore High Court, Rules and Orders, Vol. I, 


Chap. X r- Iv. See coum Fres Aor, 1870, s. 7 (iv) 
< (A. TP =. ‘908 
‘Lambardart dues. . See, JAGRA TENANCY, Ar, 1901, 
-8. 201 (3) . Lors. wiodja WIS “748 


‘Land Acquisition Act (1 of 1894), ss. "3, 18, “si, 
- <32—Pêrsons interestet’, ‘definition 8j — Reversioner' 8 
Tight to present objection—Land. acquired from 
widow governed by Customary Law—Protection of 
* reversioner's interest. 

LA reverz:oner who is.entitled to cM. to land 
.ón the death of a widow holding a: life-estate isp 
‘person interested’ as -defined in s.3 of the Lan& 
:Aequisition. “Act: and: is, therefore, entitled to pres 
sent an objection under, s. 18 of the Act.. "e 

Sections Sl.and 32. of the Land ' Acquisition ‘Act 
‘are ‘intended «by. the’ Legislature to protect the 
‘interests of reversioners' when land ‘is. taken from 
the! possessid&. of a -person who holds it 'only ona 
‘liféestate and a widow holding a life-estate under 
tthe Customary "Law is within the purview ‘of these 
postions: L Suey. Santo, A. L E. 1929 Iah. p 


+ D E gs i 
uio c oup ad v "Sid ut 


coos s. 23—F'irst anioien a Ka pa of 
: second nctification—Determinafion.of- market value 
to—Matericl date—Date of second notification. “Ù 
A declaretion under s.6 of the Land Acquisition 
“Act, 1894," that” “cêrtain land''was required for “a 
"publié ” pursoge was: published" by thé Government 


;on' the 315t May; : 1922: Subsequently, the Govern- 


‘ment: publiched another déclàration,:on' 6th" October, 
.1923, in respect of. the same land, and, purported to 
"cancel" the previous one : 

Held, that the'markét* value of: the’ Tand must ‘be 
deber ned as at the ‘date’ of the’ publication of the 


Second: dec.aration, ‘as that ‘was the'only Notification 


"which. gave a- right fo the Government “to acquire 
‘the land * ander the- Land" ‘Acquisition ‘Acti’ -"P. m 
33 O..W. N 612; 31, Bom. L.R. 753; 49° O., D. 


+523; 718. 227; (1929)'A L.J. 577; 301. W. 16; 56 M L 


J. 195: (1929) M: W.N.448- jo oo “598 
= sS, 31, 32., “See Tukp ACQUISITION ‘Act, “1894, 
s 3 ^h 35 


‘Landlord and. ténant Agreement bi tenant not to 


“dispose 2f. or remove crops béfofe paying reh), 

-nature-and effect. of—Third party. removing, crops 
; with not-ce of “stich agtéemént— Landlord's right 
" Following trust property— Custom in Burma. , . 
A lanfilerd. cannot. be ‘held ‘to, “have, a lien " or 
' charge’ on the crops grown’ by ihe tenant, merely 
Because th» tenant bas bound himself not t6"sell, 
.move or dispose of the crops, in any. way whatso- 
“ever before ‘paying’ ap the full ‘rént to thé landlord. 

- But, in’ view of the custom ‘prevailing’ in’ “Burma, ia 
"térianit | wo Hag sò bouftd himself, ae 'bé viewed 
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Landlord and tenant—contd, _. he: 


.38 holding the crops in trust for the landlord, and 
any one who takes away the crops with notice of 
this right ofthe landlord, may be ordered to return 
‘them to the landlord. R Ma. Po Lwin v. Me. SEIN 
Han, A. I. R. 1929 Rang. 43; 7 R. 100 478 


. ‘+ Grove-holder's right, transfer of—Alienatron 


. in perpetuity by agricultural tenant of holding with 


trees—Abandonment of tenancy. 

The act of an agricultural tenant who plants trees 
‘on his holding and then proceeds to transfer the 
holding in perpetuity -along with the trees amounts 
to an abandonment of-his tenancy since he has no 
interest which he can transferin perpetuity. The 
case of a grove holder, however, stands on a differ- 
ent footing. A grove holder can transfer his interest 
in the land, namely, the right to occupy the land so 
long as the grove is maintained. A -MUNNA Lar. 
Mantas, L. R. 9 A. 164 Rev.; 12 R. D. 271; A. I. B. 
1928 All. 360 . 284 


Inferier proprietors of Central Provinces— 

. Rights over forest and waste lands—Presumption— 

Wajib-ul-arz of Mouza Deosur. - 

inferior proprietor in the Central Provinces 

must be presumed to be entitled to the full pro- 

prietary rights over the forest'and waste lands 

“nless it could be shown that at. the time of the 

è grant his rights were defined and he was not given 
those rights. 

The inferior proprietors of Mouza Deosur in the 
Amagarh Chowki zemindari of Drug District have 
full rights over the forest and banjar land in their 
village. N SHEOSHANKAR v. LAL INDRAGHAH, A. IR. 
1929 Nag. 139 ` 666 

Lease not produced—Tenancy, establishment 


of. ; : 

Where a tenant cannot or does not produce his 
lease in writing, he can. nevertheless, establish ten- 
ancy from possession and other circumstances. C 
Rar OHARAN Par v. SADU Nata Par, A. I. R. 1928 Cal. 
376 4 155 


* < 
Permanent lease—Condition against aliena- 
".tion—No -provision for re-entry—Acceptance of 
* transfer—Right to eject subsequent transferees— 
stoppel— Waiver—Transfer of Property Act (IV of 
*1882), s. lu. à 
A granted a permanent heritable lease to B 
containing a covenant against alienation. After B's 
death, B's heir transferred the lease to C. C was 
recognised as a tenant by A. C subsequently trans- 
ferred the leaseholdto D. A sued for recovery of 
possession from D by enforcing the covenant against 
alienation : : ] 
Held, (1) that the conduct of A in accepting C asa 
temant created an impression in D that A would not 
enforce the* covenant against alienation and A was, 
therefore, estopped from enforcing the covenant 
against D; , ! 
. (2) that the covenant for alienatione could not be 
enforced inasguch as there wasno clause for re- 
@éntry. ° ; Š 
Where the lessor does not reserve to himself the 
right of re-entry a covenant against alienation is 


not enforcible and the lessor cannot sue $he holder. 


ofthe leasehold for recovery ef possession on the 
-breach of the condstion, ` . 

Obiter.—AÀ covenant restraining a permanent lessee 

from alienating his interest is void in law. C KHETRA 


“(Narn Baxuty v. BAHARALI, 49 C. L. J. 89; A. I. R. 1929 
Cal, 228 s ae » 
.* i 
. r e or . is 


_ENDIAN GASES. 


[1929 


Landlord and tenant—contd. 





— — Permanent | oceupancy rights—Burden of. 
proof—Evidence Act (I of 1872), s. 101. pet x 
Having regard to the provisions of s 101 of the 

Evidence éct, 1872, the onus of proof lies, in the 

first instance, upon the party asserting that he has 

acquired, 5y long occupation or otherwise, a per- 


manent terancy ora permanent right of occupancy. 


in the lanc in dispute, subject only to the payment 
of z fixed znnual sum: 
° Held, or, the;evidence, that the onus had not 
been discharged in the present case. 
Permanence ig not a universal and integral in- 
cident of an |under-ryot's holding. Permanent 
occupancy rights, if claimed, must be established 
by proving, inter alia, custom, contract or a title, 
In the absence of proof of custom. or contract. mere 
undisturbel possession for along period at a more 
or less uniform rent, does not establish the acquigi- 
tion of permanént rights of occupancy PO Sd- 
RAHMANYA CHETTIYAR v. SUBRAHMANYA MUDALIYAR, A. I. 
R. 1929 P. 2. 156; 33 C. W. N. 734; 31 Bom. L. R. 830; 
30 L. W. 36; 57 M. L J. 1; 52 M. 549; (1929) M. W. N. 
561 i - , 601 


Permanent tenancy—Burden of proof—Evi- 
dence— Weight! of circumstances. 

When € person claims to hold land as a 
tenant under a landlord, -it isfor him to prove the 
existence, the nature and’ the extent of the interest 
Tui theowner of the full rights has granted to 

inr. < : 

Ordinarily in a suit for, ejectment the person who 
setsup a contract of tenancy will be required to 
give reasonable particulars and direct proof of the 
contract rslied upon, but in the case of tenancies 
proved to be of long standing this principle is in- 
applicable, and from the history of the tenancy and 
the circumstances of the case itis open to the ten- 
ant to shcw that, the origin of the tenancy being 
unknown, the correct inference is to the effect that 
the right granted to the tenant and enjoyed by him 
is a permanent right. P 


The question whether a tenancy is permanent is 
not a question of fact upon which the opinion of 
the lower Appellate Court is conclusive in second 
appeal. " 

For the purpose of ascertaining the character of 
the tenancy an‘inference based merely upon facts 


which are in themselves ambiguous or equivocal, in . 


the sense that they are not necessarily referable to 
the existerce of;a permanent right in the tenant, is 
“an inferenze which is unwarranted in law. 
‘The absence of permanent structures is not to be 
regarded es evidence negativing the permanency of 
9 the tenancr. e i 
The mere circumstance that the tenant and his 
family ha-e for a very long time been allowed to 
-£ontihue residing in the same place without any 
variation ir the rate of rent is a*circumstence which 
by itself is an ‘insufficient foundation for holding 
that the terant's right was permanent in its origin. 
Successicns are in themselves poor evidence that 


the tenancy is being treated asa tenancy ‘heritable. 


as matter of right. ‘ 

Abstention to!enhance the rent, to lead to an 
infereace, should be accompanied by circumstances 
making it unlikely to be due to mere inaction on the 
part of the andlord. 7 . 

A permanent tenancy can be inferred from gjr- 
cumstances only, ifthe circumstanceseare such that 


153, no other inzerence is possible. O .Naman KUMAR Darra 
. EAS E Ki * ss ED 


. Vol. 116) 


Landlord and tenant—conold....- 


v. NANDALAL Dosey, A. I. R. 1929 Cal.:37;33 O. W N.- 


211; 56 O. 738 . 378 
Suit in ejectment in. respect of inam lands— 


Jurisdiction of Civil Court—Onus of proof. 





In a suit to eject the defendants from, an imam . 


land, the onus of proving facts neceqsary to oust 
the ordinary Civil Court jurisdiction hes on defend- 
ants, and to prove the same, they have to establish 
that the grant was of land revenue alone to a person 
not owning the kudivaram. M KisHEN PRABAD v. 
Korraxora DALAYYA, A. I. R. 1929 Mad. 259 133 


Legal Practitloners--Preparation of afidavits— 
Degree of care required —Stating facts which are 
only true to knowledge of deponent as absolute facts 
—Error of judgment—Punishment by Local Court 
—Privy Council—Interference. 

The standard of care to be exacted from Legal 

Practitioners in the colonies is pre-eminently a matter 


for the Judges of the Local Courts and the Privy . 


Council will not .ordinarily interfere with the 
decision of such Oourts. : é E 

The appellant, a legal practitioner prepared an 
affidavit which his client swore, stating an untrue 


fact. The statement, both from its nature and also ` 


when read in conjunction with the other paragraphs, 
imported, on strict scrutiny, no more than a state- 
ment based on the best of the deponent's knowledge 
the extent of which as disclosed by the client to the 
appellant justified the insertion of the ‘statement as 
so qualified. The statemént, however, was quite 
unqualified. The appellant was suspended by the 
Supreme Court. On appeal to the Privy Council : 
Held, that there was at least an error of judg- 
ment on the part of the appellant to omit an express 
statement, of the limitation to which the deponent's 
assertion was necessarily subject, and that the Privy 
Council would not interfere with the decision of the 
Supreme Court in the matter. P CG JONATHAN COLLINS 
IZER V. JUDGES OF THE SUPREME COURT OF NIGERIA, A. 
I. R.1929 P. O. 33; 29 L. W. 111; (1929) A. L. J-53 


Legal Practitioners Act (XVII of 1879), s, 13— 
Pleader engaged in two cases—Throwing away 
interests of unimportant client in favour of import- 
ant client—Misconduct. ME 
N, a Pleader was engaged in two cases one in 

Court A and the other in Court B. In the case in 

Court A which involved a complicated considera- 

tion of forest rights he was led by a senior. In the 

case in Court B which was a case of.bribery,the 
client had also engaged .N's brother-in-law, who 


was living with N, as a junior. In both the cases ` 
the matters had appeared before the respective: 
Courts. several times but both the cases were pqsted ; 


for the ‘same day on .a particular occasion, 
On the day before the hearing a consultatign 
took place at the house.of N regarding, the second 
ease in whic’ the Pleáder, the client, the client's 
father .and the junior Pleader were,present. When 
the second case came on for hearing the next day 
.N was engaged in the other case:‘and N. who was 
requested by the'client's father to appear in Court 


B said that the junior Pleader would conduct the , 


cast properly in his absence as he «was engaged in 
Court- A. As soon as the hearing of the casein 


Court A came to an end N appeared in Court B - 


but found that the client had engaged another 


Pleader and the cross-examination was being con- . - 


ducted by him. It appeared further thatthe accused 
had practically no defence in the second case, 


GENERAL INDEX. 


' Legal Practitoners Act—concld. 


. Maxar, 490. L.-J. 118 


387 ` 
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- In proceedings against N for misconduct : 
Held, that N should have left Court. A where his 
client was sufficently protected and should have gone 
. to Court B where his client had no protection and 
the conduct of Nin throwing away the interest of 
the client in tbe second case amounted to miscon- 
duct deserving of the most serious censure. Pat 
In the ‘matter o7 N, A PLEADER, A I. R. 1929 Pat. 153; 


10 P. L. T. 664 764 


s. 36— Tout—Declaration as tout without 
` making any eaquiry, legality of. - 

The name of a person cannot be inserted in the 
list of touts without making an enquiry in accord- 
ence with the provisions of s. 36 of the Legal 
Practitioners AG. © In re KHONDAKAR MAHAMMAD 
173 


Letters.Patenz (Mad.), CIS. 15, 36—Civil Proce- 
dure Code (Ast V of 1908), s. 98 as amended by Act 
XVIII of 1928—Moffussil appeal to High Court— 

| Difference-of 2pinion between Judges gqually—Cl. 
86 of Letters Patent, whether applicable. `, 
The procedure. to be adopted by the High Court 
“in case ofan equal. division of opinion between the 


Judges of the High Court in appeals under Code * 


‘of Civil Procecure is governed by cl. 36 of the 
Letters Patent ¿nd not by s. 98,of the Code of Civil 
Procedure. M  IMMIDISETTI DHANARAJU v. MOTILAL 
Daca, 29 L. W. 523; A. I. R. 1929 Mad. 641; 57 M. L. 
J. 264; 52 M. 5B 343 


Limitation Acc (IX of 1908), ss. 4, 14, applica- 
tion of—Lindtation expiring during holidays— 
Suit filed in vhong Court on re-opening of Court— 

. Exclusion of ‘ime 

.' A plaintiff wao, after the expiry of the period of 
‘limitation, pressribed for a suit during ‘holidays, 
fles his plaint pn thé re-opening day in a wrong 

Court ig entitlec neither to the benefit ofs.4 nor to 

. that of s. 14, Limitation Act. L DHARMAN RAM-LADHA 

Ram v. Ganca Bam, A. I. R. 1929 Latf 425 314 

— S, 5, &e COMPANIES Aor, 1913, 8. 247 (5) 
427 





ss. 5,14—Time spent in review— Bona fide 
prosecution of review—Deduction of time in com- 
puting period for appeal. EE 


| Where an application for review is admitted to ae 
and there is reasonable ground for review ° 


hearing > 
e.g., Court referring to statements which are not 


part of the record of the suit, the application for 
review must be said to have been prosecuted bona 
fide. -The pericd spent in prosecuting such an appli- 
@ation may be deducted in computing: the period of 
appeal. L Famm Nor v. JIWAN, A. I. R. 1928 Lah, 
2i 315 
s. 6—Zuit to set aside alienation by father— , 
Plaintiff not 5orn but in embryo on date of aliena- 
. tion—Limitation of suit. oe 
Though a.soc born after the date. of dn alienation 
by the father kus in venire sa mere on that date is 
entitled on 





repurded as a hild- in essee, he does not’ acquire a 
fresh cause of action on his birth and cannot avail 
himself of the exemption created by s. 
Limitation Act L MUHAMMAD KHAN v. AHMAD Kuan, 
A. Ie R. 1929 Leh. 254; 10 Lah. 713 . 545 
s. 7. see MuHAMMADAN Law 481 
s. 10—Ezpress trust—Subsequent pure riser 








with notice. 
Section 10 of the Lignitatign Act &xclades from ils 
e , : ‘ - 


his birth to question the aljpnation by , 
virtue of the coctrine that a child in embryo is e 


6 of the - 
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Imitation Acti goonia: OE AINE: 


operation ‘stich trusts, as the law would imply merely 
from, the existence” ot ‘particular fads or. fiduciary 
‘relations., ' 

. A subsequent ‘purchaser for value with: “motice of. 
a prior, agreement for sale is notan express trustee! 
‘for the prior purchaser, within the meaning ‘ofs. 10i 
of the Limitation Act. N GAURI SHANEAR’?, “IBRAHIM 
ALI, ALT. R. 1929 Nag. 298. -- 0 070. 

S. 14. See LIMITATION Aor, 1908; 8.4.5 314. 


s. 14 (1)— — Plaint—Rejectiori* for " want: of. 
ee Ten PAN to‘another Court—Appeal 
“against rejection—. “Dismissal of suit for default— 


oa ‘Fresh | suit. under O. IX, r. 4--Limitation—Period. 


~Odcupied.in appeal and previous suit, exclusion’ 'of 
mare kin sapa Code (Act V of 1908), 0. IX, 
Tr. 2, 

“A jak ‘is not entitled to exclude under s. 14.(1).. 
of, the Limitation Act the period occupied by, him’ 
in prosecuting ' an appeal from ‘.an,.order, rejecting 
the’ ‘plaint for want of jurisdiction, 3f he files the; 
"plaint in another Court, .as he must.be deemed .to 
have’ acquiesced in the decision. rejecting the plaint - 


ond cannot' thereafter be. said to have prosecuted; * 


* the’ appeaj “in “good faith as. required by s. “14 (D, 


: of the "Act. 


i Where' a suit is dismissed fór defauli. of progecu-. 
tior des Os ‘TX, r. 2 `of the Oivil Procedure Code; 
| and a fresh one-is :brought under r..4 of the; Order,, 
s£ 14 of the Limitation Act is not applicable. as’ 
the prior suit fails for, plaintiff's negligence in. pro- 
secuting it/and not "becaüse of' defect cf jurisdictioni 
or other, cause of a likà nature within the meaning 
of that section. N "OHINTAMAN 2: Kisay, A: L R. 1929 
Nagi. 219; 25 N: L. R. 99 Y: -509, 


- SS; 18, '22—Fraud+ Onus of pubof—A ddi. 
tion of proper ‘party’ “after Mon wise m agai 
`of suit against; "added. party. bot 

"Section 92 of ihe Limitation’ Act: dass apply to ar 

case even where, a ‘person -is ‘not a necessary party: 

but. only aproper party to a Suit and such a person. 

cannot ,ke added asa party after the expiry of the 


zd. 
TEE 





i period t of limitation as provided “for! bythat section. 


ve Tah, 288; JOP. Li. 


a plaintiff can” avail himselt- of. the pro- 
cee 8. à of the Limitation Act itis: incumbent 
?on him to show. that he had: “been kept out of know- 
ledgé brf fraud. - C Hason Lau v. GURUDAS KAPALI, 49; 
Oo. L o 6; 35 O. WN. 243; A. I'R. 1929 Oal- ic 


` of pay- 
sment" ‘towards, debt, án. „suit d ah start of limita? 





tion.’ 
S r that a ayment Tay’ "give a mee tarta, 
(ata oider for a niim under s. 20 of the Limitatidüe 
*Act, it. ust "ps ‘established that the -pa&ment was. 
made by the “débtor’ in’ respect : of the .debt, which 
forms,the basis of the suit.’ Mere appropriation, of, - 
the payment" by the’ Tanu R towards a s P 
h..L PANNA v AM wam 
not enoug a oem ^ 549. 





$, 22. See Lnrmimos Aor, ‘1908, 8. 18. "de 
he gon, n Art. 11—Attachment before 
: “ judgment Claim—Suit Sad set aside. . order— i 


E tom C 
mde T of Sch. ‘I of the Limitation. Act appliós 


~ claims in execution in respect .of property. 


sq 

hed before-judgment. N. GOPAL BALKRISHNA 7. 
dum Wings, A. 1. R. 1929 Nag. 128° .. .79 
: Lá Art. 12. Saka ih Law 
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& minor on the 


i : (1029 : 


Limitation Act—1908-scontd, :: psoe E di 


E 


(LÁ Sch. 1. Arts. 30,, Bi-Suits against carriers, : 


- respecting goods entrusted for cat*riage—Limitation.. 

It is. mow settled, law that al] suits against carriers ^ 
in respect of; goods delivered to them for carriage. >, 
fall under Art. 30 or 31,of the First Schedule of the ' 
Limitation, Act accordingly as the claim is regarded, 
=. ore based: upon loss, of or injury to the goods or, 
af non-delivery.thereof. The burden of proving that, 
the lose took 'place more. than a year, before .auit and; 
that for that! reason< the, suit is time-barred, “under” 
Art.: 3) is on the : defendant, ‚©, RIVER Sram, 
NavtaarroN Co. LTD v. BISWESWAR ` Konby, A. 1. R.” 
1928 Cal. 3, : . "t "148: 


———— Art.” 44—Sale- by,” ‘guardian of » 
minor udi for possession by ‘minor—Limiiation. 
A sui: for: possession of immoyeáble property by 
allegation , that “the sale .of 
the same during his. minority ‘by hi$ mother was, 
not for his benefit- and, therefore, was, not binding" 
is. governed by. “Art. ,44 and, not by Art. 144 ofSeh.1/' 
af the Limitation Act. É Data Raw 4. RAGHU Nara, ' 
Il Lah. L. J. 108 893” 
—_ m Arts... 44, 3444. Àlieiótion by. 
„manager . of. joint Hindu. Sfamily—Applicability: 
‘of At, 44-—Co-owner-—V oid sale, of interest. 
of ot ven, co- owners-—Possession, whether | becomes, 
adverse. `.: 
Articls, 44, ‘of Sch: ' of the ‘Lithitation, a has no‘, 
application: tò a:.sale by the manager of .a joint’ 
Hindu family of ancestral ` property without legal’ 





necessity: .It applies. ‘only to” an ‘alienation by. a 
..guardia3. of minor's property. 


‘The possession of a. co-shater who obtains a void : 
sale of she interest. of, the other, co-sharers, cannot - 
he, held. to be adversé to the, ‘latter, from the date! 


“af the cale, in ‘the absence, of, ‘definite evidence’ to” 


show that. he asserted, ..a "diflérent: title ‘than that" £ 
af a:co-sharer after. the e of the,” sale-deed., 








O SHEO, 347 v. !AJUDHIYA, 6 o. w. E N: BISA. I. RÉ. 
1929: Oudly 284 . i 0.5195: 
: — Arti 48. “Bee Provinoran” ‘Sarat! 
“Cause coer Act, 1887, Son. 1, ABT. 35 785 


Arts: 49, 145— “Suit ' for’ recovery 
of wai deposited “Refusal, ‘to Tétürn ; deposit 
—Limitation. 

, The, -imitation, for a. suit’ against a depositary 
ar recovery of moveable property deposited with him 
is. 30, years from the date" of deposit under Art 145 
Limitat_on Act. , The. mere fact, that a démand was 
made ky the- plaintiff for the’ réturh of the ' “sime 
propertz and, there was,a ‘refusal i on "the part of the 
depositery does not ‘make the possessioi , of the latter 
unlawfcl within the “meaning of Art. ;49 ‘and’ thereby 
attract the, applicatjon ‘of that ‘Article and reduce thé 
limifation tooneot ee years ‘from the ‘date of refusal. 
R Ma SgWE ON v. Ma Saw, 6 Re 547; “AY ‘L R 1998 
Bing 399. 4 2. 468. 


` LAGT, EU 8. 56 








3 ‘297 
- Arts. 62, 89; ,.120—0o- -owners— ; 

Colledion” of’ outstanding by ‘one ,co- A mid 7 

“for share, by.. other ' co-owners-—-Limitation— 

. Impled agency. 

Whers two! brothers "divided their joint piobetyied 
with ths exceptión,c of certain outstandings which were 
allowed to, remain joint, and’ one of them ` renad 
those octatandings:. 

Held, that he must be deemed: to, lieve acted as’ an 
agent ct the: other: "brother ` in collecting "the out: 
standings, and that: &. guit, by the latter io» his ; Shang 








- Art, 61. Seoifransien, gr PROPERTY ev 


. Fol. 116) . 
Linittation Act 1908 dontd." Padi 


óf the ámounts collectad was governed by Art. goi 
and not Art. 62 or Art. 120 of Sch. I of the Limitation: 


Act. L Bur OHAND v. GANPAT Ran 30 P. . L. R. 275; 
A. I. R. 1929 Lah. 407° - s 327 
c— Sch. , Arts, 65, 66, 68; | -80, 116— 


* mortgage for JE for "regular payment of? 
interest—Stipulation that ' -principal’ amount: and 
interest shall be'payable at once if ‘interest "is 
not paid—Default—Suit for principal and interest’ 
~Limitation—Terminus ‘a “amo— ‘On demand", 
_ meaning of. vs 
- A mortgage-bond, inter alia. ‘provided -28 “under: — 
-“We shall : pay this interést monthly.........-.. and 
return: the principal amourit in 12 Sonde! time.. 
«But ‘if we-fail to-pay -it atthe stipulated time; 
we shall return the principal and interest anoint 
before the expiry of 12 months whenever the creditor 
abovenamed will demand'£he same." ,Pelauli occured 
in payment of interest: ~ `. 
., Held, - that the terminus, a quo for’ “purposes. ‘of 
limitation, for ‘a suit to’ recover the’ mortgage-debt 
was tlie date, of first default, in' .páyinent of interest, 
In'the case of art ordinary agreement providing 
for payment on demand, time ‘runs from the date of 
the agreement and not from. the date of demand! 
S NeNUMAL JIAMAL V, OHANDUMAL ABSA RIAL; A. IL R. 





1939. Sind 140... ] 581 
———— A rts. 26 6, : P 7 E 1 6 Registered 
TEE T o Sale’: o fi property in 


~ execution—Proceedings for recovery of- deficiency 
under. personal, covenant—Limitation. 
` Where, upon a'sale `of ‘the “mortgaged * “property 
Under a''mortgagé-decrée Obtaizied ‘in a suit òn a 
registered mortgage-deed, there is a deficiency; the 
périod of limitation to recover the same under: 'the 
personal covenant in the’ said deed’ is; governed by 
Att. ‘116 of Sch. I of the Limitation ‘Act and not by 
Art. 66 or-67 ofthe said ‘Scliedule. M ` RATNA- 
SABAPATHY OHETTIAR V. DEvASIGAMANY PILLAI,. A. I. R. 
1929 Mad. 53; 29 LW. 143; 52 M: 105; 56 M. L. J. 
10° 817. 
+- Arts. 68, 80. See LIMITATION ‘ACT, 
- 1903, Scr. I, Arts. 65, 66 581. 
-2 Art 89. 'Sée LiwrrafroN Aor, 1908, 
i ~~ Sem. LART.62:; i 327 
———— Att; 113: See Serie: RELIEF Aor; 
771877, 8.27: (b) 20 




















= + Art: 116, See Lrurration Act, 1908, 
‘ Son. I, “ARTS. 65, 66 she 58f 
uud rn "Art. 116. See Lrurrarion Aor, 1908, 
Sca. I. Arts. 66,67 . 817 
—————— Art. 120. ‘See LiwIrATION Act, 1908, 
Scu. I, Art. 62 327 
m Art, 127. See Minoo: Law, . 849 
————— "Art. ,144. See LIMITATION ACT, 
, 1908, Scx.-I, ART. 44. 195 
—— Art. 144, See SPECIFIC RELIEF Act, 

~ i877, 8, 27 v TENES "70 


= Art. 144 — Landlord ond tenant— 
ka hones Land losing- character ~ of-grove—Tenant 

continuing in. possession— Possession,- whether 
-- adverse to landlord.. 

' Where a grove-holder continues. to hold the land 
after it has lost the character of a grove, he must 
be considered to be holding over: ànd'this* possession 
cannot. be’ considered- to be "otherwise than asa 
tenant, in the absenée of any assertion:of an adverse 
title. -O Prac NmAIN d Daonna Box,-12 R. D. 
(074; A. IR. 1929 Oudh 397 <. ~+. 0i .... 96 
e 





a ———— 


GENERAL, ibis: 


ror gis ' 


Limitation Ati 9S08-—concld; = 25. 51^ 


———- Seh. <1; ; Art. 144—Suit,, P possession by 
‘heir ‘of abzentee ' co-sharer—Limitation, starting: 
` peintof. , ^: | 
` An‘absentee so-sharer can recover possession. on his! 

return to the village and the limitation period allowed? 

to'an immediaze heir of such co-sharer for à suit for 
recovery of posession is 12 years from the-date of. 
the absentee’s death. L' Bora SHAH v. MURAD ALI, 





oA. I. R. 1929 Lah, 276 : : 310° 
———— Art. 145. Pee Linimaitox Act,. 

_ 1908, Sca. I, ART. 49 - - . 4685 
eS —— Art. 164. : See Oarovrra HiGH 

i Court ORIGINAL: SIDE RULES | 683: 
a Art. 164, Sée Co-SHARERB 746: 





Art: 164 —Application to set aside? 
.,ex parte decree—Limitation. 

"Under Art.:164 of Sch. I of the Limitation ‘Act, 
1908, it is.necessary for a Court setting aside an. 
ex parte decree on the ground that summons- was not; 
duly served, to find definitely that the applicant, did: ' 
not have knorledge of the decree more than 30 days; 
before the application. was made and the’ terminus d; 
quo-is not the commencement of execution | proceeding gs 
but the date, cf the application. "L. ORAN Das vi s 
235 Puran Len GoBiND Perswap,’A. 1. R, ,,1929 Lah- 

35 





Art. : 166. See Cryin, PROCEDURE 





- Cops, 1908, s S MEL : 17 634 
——— z rt. 7. See. Ora P 

Cons, 1808, 6 141 A k | Proorpues 
et ARE . See Orv 

Cops, 1908, =. 47 EV 





. Art. 182 (5) Application to serve 
7 notice of execution on judgment-debtor— Judgment 
- debtor residing, outside jurisdiction—Step-in-aid of 
* exeeution—Bona fidè application. ~ 

:A bona, fide pplication by. a -deeree-holder. to. ihe 
Court which passed the decree to issue notice to the 
judgnient-debtor, to pay-üpethé- decree debt, will þe 
an effective step-in-aid of, execution,. even if at the 
time of the spplication the judgment-debtore- hag 
ceased to reside within the jurisdiction. of that Court. 
and notice has consequently to be served on the 
S antec wea another Court. 

e criterion in such cases.is whether t " 
cation was made in good faith to secure the pie 
or.ío-take a sr ep- -in-aid of execution; or was merely: 
colourable with à view to givea fresh starting poinb 
for the period of limitation. R -KATHIRASAN- CHETTIAR 
v. Manta, A. I. 3. 1929 Rang.95. .- 474 


Vocal: Legis ature; powers of, to Te 
Parliament. See GOVERNMENT Or Tou dud 
eu (S & 6; Geo V.C. 61) and 1919 (39. &'10; . Geo. ^ “0 


*101)s. YA . Set 
Lunacy Act (IV of, 1912);8. 71, SeHiesd las 
.663 


“Madras Hindu Rellgious Endowme 
(1 0f1925).. See GOVERNMENT oF id 
' (8 & 6, GEo.: V? C. 61) AND, 1919. -(9* 
101), s. 80A (4) . 


Act 
INDIA Aors, AG 





— S, 84 as- amended, by. Aet ir. 1922— 
'“Assertion bp’ Board” that' Vüistifutión «is d we 
-temple —Inqviry: by Board under- 8. 84, “whether ° 
| dicompeteftt— Opinion. expressed by some ‘members 


`- of Board, por disqualifiesether membe 
from condceting <: : énquirj— Remedy of party 
-r High Court. (Original Side), -whether can “issue 

injunction ya inquiry. t 

- The mere fact that the - Endowments Beard: Ëg 
» p - p. . B 
-in the. exercise of its. Brelimfaary Jurisdiction. -givén 
1 e e 
| < . 


620 e 


& 10 eGzo, V0 e 


e  1927),€s. 7, 9 


958 
Madras Hindu Rellglous Endowments Act— 
eoncld. : 


toit by s 8tof the Madras Hindu Religious Endow- 
ments Act asserted that a temple is a public 
temple, would not take away its right toact under 
the said section. 

In any case the fact that one member of the 
Board ected in a particular matter and asserted his 
opinion in respect of the character of the temple 
would not disqualify the other members of the 


Board who did not take part in the matter from ° 


acting in proceedings under s. 84 of the Act. 

Where a dispute arises whether a temple in a 
mofussil place isa public temple under the Madras 
Hindu Religious Endowments Act, and the trustees 
of the temple apprehend that the members of the: 

' Board or some of them have by a premature ex- 
pression of opinion before inquiry rendered them- 
selves unfit to conduct the inquiry under s. 84 of 
the Act, the remedy of the party aggrieved is to 
file a suit or application under s 84 (2) of the Act. 
In such a case the High Court will not in its 
Original Jurisdiction issue any injunction prevent- 
ing the Board from conducting the inquiry M 
eUnrkanta Menon v. BOARD OF COMMISSIONERS, FOR THE 
EL R. E, Maneras, 559M. L. J. 679; 28 L. W. 964; A. I. 
R. 1929 Mad. 85 702 


Madras Irrigation Cess Act (VII of 1865), s. 1, 
Proviso1—Tidal and navigable rivers—Waters 
of branch channel part of tidal river, ownership 
of—Riparian owner, vightof, to take water without 
liability to pay cess—Levy of cess, legality of. 

A riparian owner cannot claim owmership in & river 
bed ad medium filum so as to ignore an island in 
that bed; the line must ordinarily be drawn between 
the main bank and the island, bisecting the interven- 
ing channel and the owner of the island possesses 
the same riparien rights as the owner of either main 
bank 

A riparian over of an inam village situated upon 
the bank of rivet belonging to Government has a 
natutal right to use the water of the river for 
irrigation free of liability to pay any cess under the 
Trrigation Cess Act. The imposition of cess in such 
a cise is not justified by 5 l(a) of Act VII of 1865 

eread in the light of the first proviso, inasmuch as 
* when Government granted the land they must be 
held to have granted along with it the natural rights 

of irrigation. . 

A tidal and navigable river does not cense to be 
such merely because at certain portions of the river 
jt is at times too shallow to prevent navigation ob 
too high to be covered by tides. — , 

The waters of& channel which is part of & tidal 
and navigable river belong to Government. M° 

° SECRETARY oF STATE For INDIA v. DaMIegTtr SuRAYYA, 

1929) M. W. N. 118; A. IR. 1929 Mad. 227; 29 L. W. 

44; 57 M. L. J. 618 573, 


Madras Rellgious Endowments Act (Il; of 
(12), 84. See GOVERNMENT OF 
Ipa Aors, 1915 (5 & 6, Gro V. O. 61) anp 1919 
(9 & 10, Gzo. V. O. 101), s. 80 A (1) 561 


. La——— S. 78—Application by trustee appointed by 
Religious Endowment Bgard for ® delivery of 
possession—Rossession whether can be ordered of 
"properties claimed adiersely to trust. ° 
On an application by the trustes of a temple ap- 

pointed by the Religious En lowment Board in a 

scheme settled by it under 5.97 of the Madras Re- 

ligious Endowments Att for delivery of possession 
. ° 


INDIAN OASES. 


[1929 
Madras Religious Endowments Act—concld. 


from the prior trustees in possession, it appeared that 
there wasa prior litigation between the respondents- 
trustees in which oneof them had set upa rightin 
himself to some of the temple properties, but that the 
same was found against: 

Held, that the said person was not entitled to 
allege as against the temple that he wasthe owner, 
but was bound to deliver possession 

Wherein respect of other properties there was no 
such decision ofany competent Oourt, although the 
Board in settling the scheme had assumed that the 
properties belonged to the temple: 

Held, that possession could not be summarily 
directed to be delivered under s. 78, Madras Religious 
Endowments Act. M V. S. JacANATHA Rao PANTALU 
Garo v. MANGALAGIRI RaMAOHARLU, A. L R. 1929 
Mad. 687 142 


Malguzar—k&hudkasht land kept under grass— 
Villager's right to graze  cattle—'Khali pad," 
meaniny of. 

A malguzar may give outhis khudkasht land for 
cultivation, cultivate it, or leave it under grass; and 
if he likes to leave such land under grass, the 
villagers have no right to graze their cattle on such 
land free of charge. 

i abs expression ‘khali pad’ does not apply to such 

and. 

Keeping land under grass is agriculture within the 
meaning of that term in the O. P. Tenancy Act. N 
ABDUL Har v. Baeu Rao, A. I. R. 1929 Nag. 108; 25 
N, L. R. 16 76 


Mallclous prosecution—Duty of plaintiff —0Onus 
and method of proving want of reasonable an 
probable cause. 

In & suit for damages for malicious prosecution 
the plaintiff should prove that he was prosecuted by 
the defendant and was acquitted, but he is not 
called upon to prove that he was innocent. 

Where the plaintiff proves that he has been ac- 
quitted, there would be a presumption of want of 
reasonable and probable cause in an occurrence if 
there was noscope for surmise and evidence was 
given by the defendant of what he actually saw. 

Unless the plaintiff is called upon to prove his 
innocence, the only way he can prove want of reason- 
able and probable cause would be by pointing out 


. that the defendant alleged that he actually saw the 


plaintiff committing the offence and yet this was 
not believed by the Criminal Court. A MoHAMMAD 


Daup Kuan v. JIa Lat, A. 1 R. 1929 All. 265 852 
Maxim inier mercatores jus accrescendi locum 
non habet. See JOINT TENANCY 385 


Mesne profits—AMethod ofcalculation—Damages and 

@ccount for profit, difference between. 

There isa distinction between damages and 
account of profits as alternative remedies for tort 
committed by a defendant. 

. In calculating mesne profits the true criterion is 
not the loss causedto the person wronged but the 
gain made by the wrongdoer. 

The principle tobeappliedin assessing damages 
is that the plaintiff should be restored by a monetery 
compensation to the position which he would have 
occupied but for the wrongful acts of the defendant, 
provided always that such loss as he proves is the 
natural and direct consequence of the defendant's acts, 
Pat BaLaoBIND MANDAR v. DwaBKa* Prasap, 10 P. L. 
T. 525; A. I. B41929 Pat. 530 * 49 


Vol. 116) 


Minor. See Dzorzz “416° 
—— —— De facto guardian, mortgage by, for main- 
tenance of minor, binding character of. 

A de facto guardian of a minor is entitled to 
encumber the minor's property for meeting the 
expenses necessary for the minor's sustenance. 

Where minors or incapaciated persons who are 
unable to take care of themselves arg left adrift, a 
person who takes pity on them and looks after 
them and raises money for their maintenance out 
of the minors’ property does what is expected of , 
an ordinary human being and debt incurred. for 
the maintenance of such incapaciated persons or 
minors must be discharged out of the estate of such 
persons or minors. M KANHIRAMPARE RAYUNNI NAIR 
v. NALANNAD, A, I. R. 1928 Mad. 1131 127 


Failure to perform contract to sell property 
—Refund of earnest money and money spent on 
purchasing stamp—Stamp Act (II of 1899), ss. 
49, 50—Refund, persons entitled to claim. 

Under ss. 49 and 50 of the Stamp Act a person 
other than the purchaser ‘may apply for refund of | 


, Stamp. : 


. 


Where a minor fails to perform a contract to sell 
certain property he -is liable to refund the earnest 
money received by him but not the money spent 
for purchase -of stamp as the minor does not derive 
any benefit by the purchase of such stamp. L. 


“ABDUL RAHMAN v, RAHIM BakusH, A, I.R. 1929 Lah. 


332 713. 


Mortgage—Decree-holder, meaning of—Decree 
holder not necessarily plaintiff—Suits on mort- 
gages—Sub-morigagees and puisne mortgagees, 
status of.' , : 

It is not necessary that a decree-holder in a decree 
forthe sale of immoveable property should neces- 
sarily have been the plaintiffin the case. A sub- 
mortgagee anda puisneora prior mortgagee ‘some 
times become decree-holders as against the judg- 
ment-debtor in suits brought for foreclosure or sale of 
mortgaged property or for redemption thereof. L 
Firm Matara Das PRABHU DAYAL v. Bers Rant, A. I. 
R. 1929 Lah. 492 i -212 

Mortgages- before Transfer of Property Act, 

law applicable to. . 4 

In the case of mortgages effected prior to the com- 
ing into force of the Transfer of Property Act the rules 
of the said Act may be held to hold good if there 
is nothing to show that any rulesin conflict with | 
the rules ofthe said Act applied to them at that 
time. .A Gorr Lau v. ABDUL HAMID, A. I. R. 1928 All. 
381; 26 A. L. J. 887. 91 


Prior and puisne mortgages—Comprom’se 
decree for sale subject to prior | mortgage— 
Estoppel against contesting, validity of prior 
mortgage, limits of. 


An admission by a mortgagee in a compromise '' 


decree on his mortgage that the property may be e 
sold subjecg to another mortgage, does not by. 
its3lf estop the mortgagee or the purchaser under 
his decree from disputing the validity of the prior, 
mortgage. A MADAN LaL. GAJENDRAPAL SINGH, A, 
I. R. 1929 All. 213; (1929) A, L. J. 314; 51 A. EF 
z Proceedings for personal decree—Limi- 
tation. 
: 817 
— ——— Redemption by part owner of equity of 
redemption, effect of—Rights of co-owners—., 
Transfer of Broperty Act (IV of 1882), ss. 91, 95 
—Suie for accounts against sugh person under 


aitividat INDEX. 


See LIMITATION Act, 1908, Scos. I, Amr. 66° — 


955 


Mortgage—contd: . a E 
5. 15D, Deixhan -Agriculturists’ Relief Act (XVII 
. of 1879), competency of. 
In all cases where the mortgage money is paid off 
y @ person who is interested in the equity of 
redemption, tkere can be no question of his acquiring 
the rights of the mortgagee and being liable to be 
redeemed by she other co-mortgagors. His position 
would be that of a charge-holder under s. 95 of the 
Transfer of Property Act. é 
Where a pe-son interested in a part of the equity 
of redemption redeems the mortgage, he is not a 
mortgagee wishin the meaning of s. 15D of the 
Dekkhan Agriculturists' Relief Act, and cannot be 
sued for accounts under the said section. The 
remedy of the other persons interested in the equity of 
redemption insuch a case is to sue for partition and 
possession of their share on payment of their quota 
of the redem»tion money. B SHANKAR MAHADEV 
JADHAV v. BHIKAJI RAMOHANDRA GHANKAR, 31 Bom. 
L. R 129; A. LR. 1929 Bom. 139; 53 B. 353 225 
e 


. 

Redenption—Mortgage for long  ierm— 
Redemption »efore expiry of term— Undue influence 
or fraud—Unconscionable bargain —Edquitable juris- 
diction of Court. s . 
Ordinarily end in the absence of a special con- 


dition entitlinz the mortgagor to redeem during the e 


term for which a mortgage is created, the right 
of redemption can only arise on the expiration of 
the specified psriod even ifit be a long one, 

In the absence of undue influence or fraud, the 
parties who enter into a contract with their eyes 
open are boung by the stipulations contained in 
their agreement and ^ the equitable jurisdic- 
tion of the Court can be invoked only ‘if the trans- 
action is found to be unconscionable and it has 
been well settled that a long term in a mortgage. 
doea.not per ze make the bargain an unconscionable 
one. L Mezra Rasv. PRITAVI Cumann, A. I. R. 1999 
Lah. 523 .. e 609 
—— —— Rede-nption—Mortgage for term—Con- 

dition postpcning redemption for further term if 

frets daa is mot effected on particular date— 
log. - m 

There is nohard and fastrule asto what should 
and whatshoild not be regarded as an impropeg 
restraint or fe$ter on the right of redemption. The? 
decision in each case must.depend upon its own cir- 
cumstances. - 

. Wherea mcrtgage for a period of 20 years pro- 
vided that if the mortgage was not'redeemed ona 
particular dare, the mortgagor could not redeem 


“or a further period of 20 years but there were no 


materials before the Court to come to the, conclu- 
sion that there was a design to make redemption 
very difficwlt cr impossible : . 
Held, that the condition was not a clog orf redemp- 
tion, amd was enforceable. A NARSINGH PRASAD SINGH. 
v. RuPAN SINGE, A. I. R. 1929 All. 388; (1929) A. L. 
J. 606 . 876 


VE 


——. — Simpie mortgage—Covenant to Pay—Charge % 


_ on property—Sale of property, implied covenant of 
€ Transfer 3f Property Act (IV of 1882), s. 67- (a) 
—Mortgagor refusing possession on default of + 
Payment—L ‘ability of property to sales , 

. Where in a mortgage there is a apvenant to pay 

andea charge o2 the property, there isan implied cove- 

nant that the property may be sold for the debt, and 
the mortgage is a simple mortgage. 
Where a mortgagor refuses to give possession to 
the mortgagee when the sajf possession becomes dug " 
3 e 


D 


' 


. 


|. Mortgage—coneld, ; NL 


D. 


poe v irt werd 


„on default of. payment’ of thé ,dobt, the “mortgagee 
- GEAULAM MUHAMMAD v; MOHAMMAD: Hussain, A. I. R. 
1929 Lah. 289-0. ;: : 5. o ee : 


tif Was given "p 





< “The position” óf ‘the’ heirs: of-a: Mühamrhádah: 
wisan -gua their “right to her dower debt is rot: 


-Omissidn by ‘ani? heir-who is of fullage to sué for 
recovery of the: dower debt within the period: of 

* limitation -would hot prévént a minor heir-from: suing 

jer" his sharé ofthe debt within thiée years “of atiain- 

fig majority “A MoHAMMTD; ZAHUR -AHSAN v. MAIMUNA: 

ALE, Re1929 All 142; (0029)-A. Li Y :28t " - 481 

f Gift—Doctrine of musháa, medning. ‘aid? 
"Qümitütións 6f. o3 ^ col ARTO m rA, 

€ Aécording to Hanafi: School of; Muhainmadan Law’ 

a'gift^of an undivided'share (mushaa) of propertyi 





which is in ‘its nature divisible or forms part of ae - 


thing capable of physical partition" or ' division isi 


invalid. -But the! doctrine.is inapplicable when the e. w 


Subject of the gift forms part of. å thing. that is 
incapable “of “division oris of Buch a nature that 
Some kind of béiiefit “of advantage. can be derived’ , 
from it only so’ long: as‘it’ is undivided which: can 
mèt. be derived from it after division. Paus 
Py | The-dootrêne relating to the. invalidity of gifts of 
‘nvusnaa’: ‘is, wholly unadapted toa “progressive state 
of, society. and , ought to be’ ‘confined within, the 
„strictest limits .-L. FAyaz-uD.Dix ý. "Qurag-Gp-Diw, 
S PR 1929 lah. 309:-30P L: R. 288 -e 899 
: —'Hanafi,, School-«Gift, inter. ` vivos, 
J^ eonditions nedéssary, ; for—Deélivery of  possesgon, 
: acceptance by, donge, .éte.—Creütian, of life-interést.. 
‘by way of gift inter, vivos, validity. of -—Gift’ of. 





n absolute. interest m. property, with inconsistent’ 
n gondition—Gijt, validiy Of. e. sl. rui 
uM T --.-9 St t.D—. . ^ PE t.c 2. s 
* c . 
. E . e 


ntis; 


tal 
by 


therein; he divided the property, into'two parts, ones * 


> third “dud two-thirds, ‘As to. ihe one-thifd, the donee” 


givi WET to | 
of, alienat_on’ ) 
thereof”; end as 
that "shethe-donee) shall not possess . any power- of- 
alienation “but. !she shall remain in possession thereof 


* for. (her) -ife-time”. The deed further -provided that 
’ "after the death.of the donee (wife) the: entire: pro- 


perty.gifted away by.this' document: shall. revert. to 
the donors collatéralsz - p. E E ke ak PE ay 
Held, on the true construction of the deed as: a, 
whole;.anc giving effect’ to-all the terms thereof, that 
the. intention of the-donor.‘wasrto miake-and that. hen 
did make.a gift; to his wife ‘of a life-interest only: 
in'the entire property: comprised: in, the deed - toge-.:: 
ther with-a power ‘of alienation 
the ‘property. i ; alec ys ; MM US 
Quiere :— Whether ' the creation of such; 
a life-estzte by way of gift inter vivos was inconsist-_~ 
ent withthe Hanafi" School of Muhammadan Là; 
{The question .was. also left open’ whether: under 
the Hanaf^Law,in the ‘case of an intention to make 
a gift.ofan absolute interest in the property, sub- 


* jécb “toa” tondition-.incohsistent with full ownership 
> om, the pact’ of the" donee, ‘the: -gift- would: be valid? , 
as a complete and ‘absolute gift áüd'the'inconsistent2 ` 


condition zoid.]:" P C: AMJAD Kaan xw. ASHRAF KHAN; 
3 Luck. 483; A I. Ri 1929 P: 0.149; 33:0. W: IN. 753; 
3L Bom. b. 'R. 1809;:(1929). A. L.- J..571;. 30 -L.. Wy: 
91; 57M: , J. 43914 Luck. 305 “tet 405: 
-5 Marriage—Option. of.’ puberty—Delay,'. 
“effect of. | . Unduh i Detur 
-In the’ absence of consummation. of .'marriage -or- 
acquiescence, à Muhammadan woman given -ìn 
marriage by. her’ mother “before her puberty does 
fot” lose: her right of repudiating : the marriage byt 
delay affar-the. appearance ofpuberty..: All that the? 
law requires’ is'that the ‘option should be exercised: 
within a .reasonable’time from the, knowledge of the: 
wife thatshe -haé a righti to-.exercise.such an option. 
L:GnuLAr FATIMA v. FAZAL C5 4 557 
———— Shiáh Law—Wakf— Essentials of valid 
‘yak Jhdue infiuence, proof of, io invalidate’ 
kf—Settlor appointing himself ` first mutawalli 
: — Change ‘of’ ‘ po@ession—Settlor's ` duty—Settlor 
. dealing with -property as. hig, ówn--Inference 
afa inst wakf “Légitiniate’ objects of wakf— Some 
“objects of endowment not ‘legitimateFailure of 
akt — nheritance--Childless widow, rights of. : 
“In. order to prove undue influence ‘sufficient’ to 
invalidate ‘a wakf it must be'shown that there was ' 
Somé,eoérpion “amounting àlmost to fraud whereby 
the will of 'oné party was" dominated by the other 
so ‘that tae resulting transaction cannot be regarded 
as, eg pressing the real intention of thé party “cored, 
-In' órdsr to’ constitute a complete “wakf under 
Shizh.Lay, ‘there must be not only a valid dedica- 
tion eithe- oralor documéntary but also `æ completé 
divestmert of interest and a transfor .of possession 


4 a. 


of the. dedicated property. CE. 
z 5e. * ^ I Wess gud 





over: one-third ‘of; ` 


fa. n8 


' Muhammadan Law. ’ 


Lew. 


Muhammadan Law—conceld.- 


- Where the settlor appoints himself the mutawalit, 
actual transfer of possession from one person: “to; , 
another cannot ‘take place,. but if.it should appear 
that after the ‘dedication the settlor continued ‘to : 
deal with the properties as if they were his own; 
the inference would be that thera was no change 
in the character of his possession and no intention 
completely to- divest himself of proprietary rights. 


Where the wakif is himself the first mutawalit,. 
he should, in order to divest himself of the dedicated 


property, zat once have the requisite mutation: of." 


lands effected in revenue papers and in-case o2 

property in Municipal areas get the necessary change’ 
made in Municipal registers. : 

: Expenses incurred in connection with the family 

mausoleum,’ the: daily breakfasts during the month” 

of Ramzan and provisions for camels and duldul for 

procession during the mohurrum’ are legitimate 

objects "of a, charitable endowment under the’, 


A wak will not fail simply because ' some of the, 
objects of'the. endowment are not legitimate objects 
of a charitable ' endowment under the “Muhammadan. 


Under the ‘Shiah branch of Muhammadan Law, a 
childless widow is entitled to one-fourth. share in 
the movéables including household effects and the value 
of' trees and buildings forming parts of her husband's 
estate., Pat ALI ZAMIN v. MUHAMMAD AKBAR ALI - 
inen 7 Pat. 426; A. I. R. 1929 Pat. 441; 9 P. L. xn 

525 - 


— Wakf—Inference of dadlation rom user, 
In order to constitute wakf “under the law the 
existence of an instrument in writing is not neces- 
sary; dedication may ‘be inferred from long user. 
Buta Oourt isnot bound to infer thata piece of 
land is wakf merely because: it was, called an 
imambara, ‘majlises were held there ‘at the time 
of Moharram, tazias were kept there, and graves were 
found in, different portions of it. A ‘Suan ALI HAMMAD 
v. MogaMMaD Nasir ALI, A. 1. R. 1929 All. 329; 





(1929) A.L. J.,517 18 
-———— Wakif - dppointed mutawalli— 
mae oF, property ` by wakif—Effect ' 
wa 


Retention of possession of the wakf property by 
the wakif: when ‘he himself is: appointed the first 
mutawalli bythe wakf deed does not invalidate the 
wakf. ASALDAN | v. ‘MUKEDUM Buz, A. LR. 1928 @ 
All. 394: - ‘ 277 


Negligence—Railway passe RD NEM arm pro* L 
truding out—Injury by assing train—Contri- 
butory negligence, . : suet a oR 2 
A. passenger who keeps his elbow protruding out® 

of a railway carriage" "and is injured by an open door. 

of a carriage of a’ passing train is ‘not entitled to . 


.any damages for ‘the injury caused to him on 


account: of the negligence of the Railway Company 
in keeping the door open as he ‘is guilty ' of con- 
tributory negligence, s 
e Incases in which the acts of negligence are not 
contemporaneous, if the person, who: had thé: last: 
opportunity of avoiding the effect of ‘the negligerice 
of the‘other by -the exercise of ‘ordinary care‘ or 
skill, fails to do so, he is guilty ‘of ‘contributory ` 
negligence. N €norzLAL v. G. IP. ‘Rattway & Co., 
A. I. R2:1929 Nag. 209 1% % 417 : 
61 


GENERAN’ INDRE: 


: have been dishonoüred, by thé drawee. 
- presentmen: of the bill tothe drawee'in case. of need 


' of law and fact. 


‘may be allowed to recover on the ` 


‘of the drawers a 


' 
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» Negotlabla Iristruniante Act (XXVI of 1881), 
ss. 30, 98, 106, 115—Notice of dishonour of 
| Bill. of » Exchange’ to drawer, . necessity of— 
Drawee 3m caseof need, necessity of presentation 
_to—Reasonableness of” notice, question of—Mixed 
estion of law and, fact—Civil Procedure Code 

. (Act V of 1908), s. 100. . 
Notice of dishonour of a Bill of Exchange should 


. be’ given, ae soon, asit is dishonoured and it is the 
_dutyofthe solder to prove that due notice was given 
“or.that he was excused from doing so for any of the 


Teasons specified in s. 98, Negotiable Instruments 
Act. The- omission tò give due notice of dis- 
honour -has the effect of discharging the persons 
who aré entitled to such notice. The delay of twenty- 


.Beven days in giving notice is an unreasonable delay 


en. absolves -the drawer! from liability ` under the 
IE 
"Where a drawee in-case of need is mentioned in à 
Bill of2Excaange it is not dishonoured until it has 
been dishoroured by such..drawee though it may 
“The non- 


absolves the drawer from liability. ; 

The quészion what'is a reasonable time for pre- 
senting^of a bill for ‘payment is a mixed question 
L ‘Firm BAHADUR “OHAND-PRABH 
DAL. v; Fira GULAB Rat-Nanak Onawp, A.I.R. 192 
Lah..577 . 88 
—-—s 98" e): —Omission to give notice of" 

dishonour—Drawer's liability when acceptor is one 

öf the drawérs—Instrument inadmissible’ in 
evidence—Proof of original ` consideration—Evi- 
dence Ac: ([ of 1872), s. 91—8Suit for money had 

and recetved — Contract. Act. (IX of 1872), s." 70. 

lf a promissory note or'a Bill of Exchange i is exe- 


“cuted in l&u of previously existing debts, and the 


document becomes inadmissible in evidence, the. 
promisee can fall back on. the original ‘consideration. 
and prove it. When the consideration has passed -on 
the promissory note or the Bill of Exchange itself, if 


' the instrument ig:.the embodiment -of£- the - whole. 


contract between, the parties and is not admissible 
in evidence, the plaintiff cannot be allowed to adduce 


' other evidence to prove the terms of the contract. 


But when the whole contract has not béen reduced . 
to the form of such a, document, other: evidence can 
be adduced to prove the contract: and the plainfiff - 
basis. ot that 
contract. 

‘Where a Fundi was exécuted by way. iof security 
for! prospective losses in, certain transactions ‘and ' 
partly as security for amounts paid by the plaintiff 
on behalf of the defendant, and in a suit. on the hundi ` 
“it was found inadmissible i in. evidence 5, : 

Held, that the plaintiff could, recover the. amounts 


paid by kim as money had and received or.às com- : 


pensation ‘for the amount paid by him: ‘under 

8. 70 of the Coritraot- Act. 

` Where the acc Pe of. a Bill of. Exchange’ i is ‘one 
the drawers would be liable on 

the instrument’ even though no noticeof:dishonous 

hasbeen given, A Konpan Lat v. FIRM » SAnue 


Buikgan: Des JSHWAR Das, A. I. R.1929' All, 254; 


(1929) 4. I. J. 333;,51 A. 530 . . ec 293 

~~ se. 106, 115. See NEGOTIABLE INSTRUMENTS 
Act, 1881, 3. 30° a eee . $ s 887 

Northern « India , ‘Canal’ "and ‘Drainage Act | 


(Vlil of 1873), ss. 3, 20,° 21, 70—Interfering 
with water-course—Water-course about: 80 years 


old—Presumption - that ät was” started by agrees 


ment org under Act.” s 


e. NX YS iow 2 . 


od 


Northern .India -Ganal and. Drainage. act— 


,, coneld, 


In & ‘prosecution for an offence, under s. 70 (2) of 


_ the Northern India Ganal and Drainage Act of 1873, 


. been sold necessarily free of 


. of the’ Act. 
1929 All. 271. (1929) A. L. J.463  .'- 


277758. 68—Divisional 


. use of the canal. 


` * g. 28, scope of. 


` where the water-course is an old one the Court is 


entitled to draw.a presumption that it was started 
by agréement'or under the provisions ofs. 20 or s. 21 
‘A Ganca Samar v. EMPEROR, A. I. R. 

i 785 


1 Canal Officer's power to 
change warabandi. -> 


". A Divisional Oanal Officer has jurisdiction to 
, change a warabandi 


indi. (time-table) which has been 
once fixed by him if disputes arise subsequently 
between the persons concerned with regard to the 


L Faq MUHAMMAD v. GANDA 
SINGH, A. I. R. 1929 Lah. 960 i 311 


Oaths. Act. (X of 1873), s. 13. See CRIMINAL 
PnoogpURE'Copz, 1898,8; 539A 248 


Oudh Rent Act (XXII of 1886), ss. 152, 153 
154—Transfe of Propefty Act (IV of 1882) 


. Section 73 of, the Transfer 


of Property Act con- 
templates only those cases, rd 


where the property has 
all incumbrances under 


‘the provisions of the Land Revenue Act for recovery 
. Æ arrears of revenue or rent due, but it does not 
Apply tothe case where the property is sold not by 


, & statutory declaration declared 


he Collector but by the decree-holder under the 
Provisions of s.152 of the Oudh Rent Aet. 

. The section has, further, no application to -cases 
where, the sale is effected subject to the prior 
encumbrances. : 

'' The interest of.the mortgagee of an under-pro- 
prietary holding is not extinguished by a sale of 
the holding under a decree for arrears of rent due 
in respect of the under-proprietary - right. O 
NAROTTAM, Dass v. SUKHRAJ SINGH, 5 O. W N, 791; 12 
R. D. 457; A. I. R. 1928 Oudh 442; 3 Luck. 719 '49 


Oudh Settled Estates Act (Il of 1900). s. 18— 
Validity of devise of ' ‘settled estate" ae 

- testator's daughter-in-law for her life— Bequest to 
"stranger", when valid—Will generally speaks and 


- * * takeseffect from testator's death, 


is a well-established rule of law thet a Will 

ess a contrary intention appears therein, must in 
relation to the property comprised'in it be regarded 
as speaking from’ the date'of the testator’s death 
and its validity with reference to the devise o s 


É f 
particular property thereby made must depend 
upon ‘the testator’s statutory or other lawful dis- 


posing power over that property at that time. 
The testator, a talugdar whose name wes entered 
in Lists Nos. 1 and 2 prepared under s. 8 of the Oudh 
Estates Act, 1869, executed a Will on the 17th 
‘June, 1907, devising mahal Bhinga in favour of 
the plaintiff, his daughter-in-law, for her life 
Subsequently on the 21st May, 1908, the testator by 
that th i 
Bhinga shoulde thereafter become a "settled Kei 
Held subject to the provisions of the Outh Settle 


- Estates Act,' 1900. The testator having died in 


. 1Q13 the que&tion'árose whether the said devis 


favour" of the plaintiff was invalid in vid at ihe 


provisions Ó£ the Oudh Settled Hstates-Act. | f 
which, at the teståtor's death, although Sot ac UE 
date of his Will, the devised property. was sub- 


ect: - 
Held, that. asa Will ordinarily speaks and takes 


pfiect from the testator's sleath,° the devis, to the 


* e 
" è 
^ . o 
. p 


E 


. INDiAR digg, 


$n favour of. 


> [1998 ^ 


Oudh Set:led Estates Act—coneld. 


plaintiff of zn interest in mahal Bhinga. could ‘not 
be considered to: be operative excépt in so far as 


f 


it conformec to the provisions of the said Act of . 


“1900 


of the Oudk Settled Estates Act, that the devise in 
question wae invalid. d eet 


Held, . further, on a proper interpretation of s. 18 ' 


Obiter.—A devise of “settled estate" to a “stranger”. 


otherwise unimpeachable, isnot merely.as such pro- 
hibited by s.180f thé Oudh Settled Estates Act, 
1900, unless the necessary effect of such devise is to 
exclude the testator's kindred from succession. P C 


KRISANA Kuvari DEvi v. RAJENDRA BAHADIR SINGH , 


Deo, A. I. R.1929 P.O. 121: (1929) A. L. J. 686; 30 
L. W. 301; 4 Luck: 122:-57 M. L. J. 496 


Pardanashin—Forfeiture clause in deed—Proof 
of explanation of legal effect. . 


If a'paréanashin lady is made to agree to sell : 


her property onthe understanding that a forfeiture 
clause will be operative: in her favour and it is not 
explained to her that such a forfeiture was illegal 
and unenforzeable, then if the defendant wishes to 
stick to the transaction he cannot be allowed to 
repudiate tke forfeiture clause on the strength of. 
which her consent had been obtained. A ALTAF 
Brean v. Bes Narain, A. I. R. 1929 ‘All. 281; (1929) 
A. L.J. 367551 A. 612 : . 855 


397 ' 


Pardanaskin lady, definition of—Barber woman ` 


* keeping hamam in city—Independent advice, effect 
of—'Undue influence’, meaning of. 


A pardanashin is .a woman of rank who lives in 
seclusion, ‘shut’ in the zenana', having ‘no com- 
munication exeept from behind the parda cr, screen 
with any male person save a few privileged.rele- 
tions or dependants’. This description does not 


. apply to a woman belonging to a family of barbers 


keeping a hemamin a city. A . 
A transacion cannot be set aside simply because 
it has not been proved that the donor had in- 


dependent advice at the time of executing the docu- ` 


ment. The possession or absence of independent 
advice is acfact to be taken into consideration and 
well-weighed .on; a review of the whole of the 
circumstances relevant.to. the issue of whether the 
grantor thoroughly apprehended and deliberately 
and of her own free-will carried out the transac- 
tion, and iz upon sucha review of the facts—which 
include themature of the thing done, and the train- 


éng and habit ofimind of the grantor, as well as the : 


proximate circumstances affecting the execution—the , 


ecenclusion -s reached that the obtaining of independ- 
ent advice would not zeally have made any difference 
jn the result then the deed ought to.stand. 

Toetreat ‘undue influence as having been es- 
tablished Ly proof of the relations of the parties 
having been such that the one naturaèly relied 
upon the orher for advice and the other was in a 
position to dominate the will of the first in giving 
it, is erroneous. That merely proves influence. But 
both by lav of India and the law of England more 
than mere. influence must be established to. 
render it in the 'lamguage of the law “undue” ande 
it mugt be established that the person in a position 
of dominatzon has used that position to obtain uns 
fair advantage for himself and so as to cause injury 
to the perscn relying upon his authority or aii. L 
Fayaz-UD-D-w v. Qutas-up-Din A. I, R21929 Lap. 309; 
30 P.L.R,288 e : :899 


Voip 


Part performance, See FAMILY ARRANGEMEHT 


861 
See REGISTRATION Act, 1908, s. 17 ` 630 
See VENDOR AND PURCHASER 370 


Partition Act (IV of 1893), ss. 2, 3—Request to 
hold sale among co-sharers, effect of. d 
A request by the plaintiffin a partition suit that 

a sale may be held and whoevSBr among the co- 

sharers offers the highest bid may be given the 

property, does not amount to a request for a sale 
and distribution of proceeds within the contempfa- 

tion of s. 2 of the Partition Act. A Ram PRASAD v. 

MUKANDI, A. I. R. 1929. All. 443; (1929) A. L. J. 651 

851 

ss, 4, 8—Sale of share in dwelling 

house to stranger—Stranger impleaded as defendant 
in partition suit—Court’s power to compel defend- 


ant to sell his share to plaintiff—Appellate order. 


refusing order for sale—Second appeal. 

A second appeal lies from an order ofa District 
Judge on appeal refusing to passan order for sale. 

A transferee of a share in a dwelling house 
belonging to an undivided family who, in a suit 
for partition ofthe dwelling house, claims a share 
in the dwelling house should be treated as suing 
for partition of the house within the meaning of 
s.4 ofthe Partition Act and may be compelled by 
the Court to sell his share to the plaintiff. (C 
SATYABHANA DE v. JATINDRA Moman Des, 49 OC. L.J. 
136; A. I. R. 1929 Cal. 269 161 


Patents — Infringement—Defences— Anticipation— 
Want of novelty—Analogous user—Appeal to Privy 
Council in patent cases. 

A patent case has todo with the construction and 
the infringement of one or more particular patents, 
and it cannot often be said that any general ques- 
tion is thereby raised, In such cases where there 
have been concurrent judgments of the Judge of 
first instance and the Court of Appeal, leave to 
appeal to the Privy Council should ordinarily be 
refused. 

The test of anticipation, expressed in a general 
way, is whethera man who was grappling with the 
problem solved by the patent attacked, and having 
no knowledge of that patent would, if he had the 
alleged anticipation in his hand, have said that the 
latter gave him what he wished 

In order to render a document a prior publication 
of aninvention it must be shown that it publishes 
to the world the whole invention, ie, all that is 
material to instruct the public how to put the in- 
vention in practice. It is not enough that there 
should be suggestions which, taken with suggestione 
derived from other and independent decuments, may 
be shown to foreshadow the invention or importagty 


steps in it. e . 
There may be invention in what is, after all, only 
simplification. 


e 

ibe doctrine of, analogous user applies only t 
cases as to things in actual use; it has no appli- 
cation to things which have been merely described. 

That any one else who experimented might 
havehit upon the invention does not prevent the 
one who first applies and getsa patentfrom having 
a good patent. 
* “Patent represents a quid pro guo, The quid to 
the patentee is the monopoly; the quo is that he 
presents to the public the knowledgé -which they 
have not got." 'P C POPE APPLIANCE CORPORATION v 
SPANISH River Pupp & Paper MILLS, LTD., A. L R. 
1929 R. 0.38 ° 593 


GENERAL INDEX. 
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Penal Cod= (Act.XLV of 1860), ss. 71,147, 324 
—Unlawf-ul assembly and hurt—Separate sentences, 
legality oy. 

Where the common object, of an unlawful assembly 
was to causa the very hurt which is caused, the case 
comes within the mischief of s. 71, Penal Code, and 
separate sertences under ss. 147 and 324, Penal Oode, 
cannot be passed. 

Whether two separate sentences in the circumstances 
of such an encounter are illegal depende upon the 
facts of the case. Pat RAMDARSAN Manton v. EM- 
PEROR, 10 P. L. T. 136; A. I. R. 1929 Pat. 206; 30 
Or. L J. 634 523 


negativing criminal intent, 

Evidence of drunkenness falling short of & 
proved incspacity in the accused to form the !ntent 
necessary to constitute the crime and merely esta- 
blishing thet his mind was affected by drink 
so that he more readily gave way to some 
violent passion does not rebut the presumption that a 
man intends the natural consequences of his act. L 
Bisyan SINGT v. EMPEROR, 30 P. Lom. 357; A. L R. 
1929 Lah. 637 . 707 


S. 105—Private defence—Trespass e, by 
cattle—Ca tle chased by owners of Mand—Accused 
beating straggler chaser—Exercise of right of 
private — lefence—Cattle Trespass Act (I $ 
1871), s. i0— Cattle leaving land trespassed—Rig 
of seizure. 


Certain castle belonging to the accused trespassed on : 


the complairant's feld and grazed there. An attempt 
was made bz the complainant to seize them with a 
view to takd’them to the cattle-pound. The cattle ran 
away towarcs the field of the accused and were 
chased by tie complainant and his friends, The 
chasers were joined by the deceased who, however, 
lagged behind. The accused inflicted fatal injuries 
on him: 

Held, that the accused had no right of private 
defence aga.nst the deceased Who had' not seized 
any cattle and was a mere Straggler. 

Obiter.—Where notice of trespass by the*cattle ia 
taken at once, the mere fact that thé cattle had 
left the land before they could be seized does noj 
deprive the owner of the land of the right of seizure 
conferred upon him by s. 10, Cattle Trespass Ace bh 
Waryamiv, DMPEROR, A. I. R. 1928 Lah. 692; 30 Ori L. 
J. 621 s 463 
s. 197—Wrong identification on assurance 

of stranger—Omission to state that identification 

is made en such assurance alone—Abetment of 
cheating by false personation. 

A and B 2ntered into a conspiracy that B should 
falsely personate X, and withdraw money held in 





deposit, at, tle Collectorate. A wrote a letter prd 
thia 


saying that B was X, and C onthe faith of 
assurance anc in good faith identified B as X at the 
treasury and 3 withdrew the amount : 

Held, that the mere failure on the part of C to 
inform the freasury officer that he was identifyi 
X only on tae assurance of A did hot amount 
an illegal omission within the meaning of s, 107, 


*Penal Code, amd C could not be convicted for abet- 


ent of chea'ing by personation in the absente of 
a definit finiing that he knew that these offences 
were being cemmitted, that is to,say, thathe knew 
that the man whom he identified was not X. ' Pat 
RADHE KISHUN v. EMPEROR, A. I. R. 1929 Pat. 157; 30 
Or. L. J. 612; 10 P. L. T. 657 753 
—— $8.19, 302—Person *ordering his mem 


S. 85 —Drunkenness—Degree of drunkenness 


itis necessary to establish 
E * 
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‘Penal Code—eonti. i 


INDIAN 


* to beat his opponents—Death caused bu beating— 
Liability for abetment of murder. . 


. A person who ‘comes with a number of men 


. armed with deadly weapons to meet his opponents 
and on a quarrel ensuing, orders his mento beat . 
the latter, will be guilty of abetment of murder if, . 


1n consequence of his order, his men ‘beat the 
opposite party and some of them are killed as a 
result of the beating. C NAWABALI v. EMPrBoR, A. I. 
R. 1928 Cal. 752; 30-Or. L. J.-621 . l 


372 
————- $; 120-A. See EvipENOR' Act, 1872;s. 10 : 


< 756 
—————— $.120-B. See CRIMINAL PnooEpURE Copz, 
, 1898, s. 235 


243 
= S. 147. See Penan Copz, 1960, s. 71 


88.147, 323—Criminal -Procedure Code 
(Act V of 1898), ss. 106, 260—Hurt, conviction for 
—Security to keep peace—Hurt by five persons— 
‘Riot—Summary trial. ` 

, In all ordinary, cases of conviction under s. 323 

‘of the Penal Code, there is a conviction for an 

offence involving a breach of the peace within s. 106 

9f the Oriminal Procedure Oode, although the de- 

sirability of taking security must depend upon how 
far the'circumstances indicate that such a breach of 

the peace is likely to recur, i 

eA Magistrate has no jurisdiction to .minimise an. 
offence to enable it to try it summarily, as for 

instance, a case: of rioting as one of hurt under s. 

323 of the Penal Code. A MEWA Lat v. EMPEROR, A, 

I. R. 1929 All. 349; 30 Cr. L.J. 686; (1929) A. L. J. 

340751 A.540 A MEL 789 

7 sS. 147, 323, 325. See OniuiNAL Pro- 
OEDURE CODE, 1898, s. 35 as amended in 1923 216 
= S. 159—'Affrays’, definition of—Merely 

a without exchange of blows, whether 

"ajffray. ' 

The offence of affray as defined in s. 159, Penal 
Code, postulates theeommission ofa definite assault 
or ‘breach of tle peace, Mere quarrelling in a street 
over money matters without exchange of blows is 
not sufficient to attract the application of the section. 
L Ganesa Das v, Emprror, A. L. R. 1928 Lah. 813; 30 
Gr;L. J.571 180 


+———— S. 193. See ORIMINAL PROOEDURE Cone, 1898, 
248 





— 
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$* 193—Perjury—Intention, when to be 
presumed. : ` : 


False evidence is intentionally given, if the person 


# making the statement-makes it advisedly, knowing 


it to be false and with the ‘intention of 
the Court and of leading it to 
which he states is true. 


The Oourt may'infer corrupt intention from sur-' 
roufiding cirgumstances. 


. If a statement is !proved to be ‘false, it may safely: 


i deceiving 
suppose that that 


. be presumed that in making the ‘statement the ap- 


plicant gave intentionally false ‘evidence. N JANKILAL 


9. EMPEROR, 30 Or. L. J. 655; A. I. R. 1999 Nag. 193 
|a Qoi. a. " — 643 
— — — S. 199.-See CRIMINAL. PROOEDURE CODE, e 
1898, s. 539-4. ; . 755 
~tr S. 210—F'raudulent intention, necgssity -ofe 
proving. , E s e 
. An order of a Qivil Court sanctioning ‘the prog 


' gecution of a decree-holder under s. 210, Penal Code. 


is open to revision under s. 439, Criininal Procedure 
Code. RD 
, For sustaining -a.¢harge under 


that ifs 


210,- Penal Cade, 
person eharged 
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acted frauculently. L Harr Ram v. EMPEROR, 11 Lah. 


L. d. 103; 30 P. L. R. 392; A. L-R.1929 Lah. 676 711° 


—— 7S: 225-B. See Orviy PROOBDURE Copr, 1908, 





——— 8.26 5—Use of short measures—Conviction— 
Kou of shortage, whether necessary. : . 

a case under s. 265, Penal ‘Code, it is the duty of 
the prosecution to lead some evidence to prove that 
the accused: knew the measures to be incorrect and 
in the’ absence of any such evidence there could be 
no presumption of fraudulent intention on the part 


of the accised, ‘and he cannot’ be convicted under’ ` 


8. 265 of the Penal Code. 'N BAKEATLAL v. Bu- 
*PERGR, 80 Or. L. J. 692; A. I. R. 1929 Nag, 239 í 
i 67 


—— ——— $5, 268, 291—Slaughtering cattle in, 
enclosed area— Public nuisance—Conviction under 
s. 201; wren proper. 

, Slaughtering of cattle in an area surrounded by 
walls, in iteelf, is not necessarily a public” nuisance as 
defined in 3, 268, Penal Code. 

Fora conviction under s. 291, Penal Code; 
it must bə proved that the accused had on some 
previous ozcasion committed ‘a particular nuisance 
and had keen personally enjoined not to repeat or 
continue it and had repeated or continued it. L 
CHUHAR v. XuPEROR, A.J. R. 1929 Lah. 952 705 
——— sS. 278--Throwing offensive matter into 

private cwelling, whether criminal offence—8. 276, 

scope of. i 

Section 278, Penal Code, is directed against a 
public nuisance and not a private nuisance. 

Where tie accused threw a human skull which 
was in: a Aighly offensive condition into the house 
of the complainant, but there. was nothing to show 
thatthe asmosphere was made noxious to the other 
persons dwelling in the locality : 

Held, tkat the accused, was not: guilty of an 
offence under s. 278, Penal Code, though his con- 
duct was most reprehensible and . offensive. Pat 


Ramm Mias v. Emperor, 10 P. L. T. 87; A. I, R. 1929 ; 


Pat.113; D Or. L. J. 556 f 48 
— S. 291. See Punan Cope, 1860, 5. 268 705 


——— Ss 300—Murder by more than óne person— 
No evicence as to who delivered fatal blow— 
Extreme penalty of law, infliction of. 

Where two or more ‘people band themselves to- 
gether for she express purpose of takingaman's life 
addin charge ofmurder ‘they ‘are found guilty, all 
of them: may be sentenced to “death even though 
here is'tic evidence as to who delivered the ‘fatal 
blow. Mn re PEDDA TÊRUMALIGADU, (1929) M. W. N. 
181; 30-Or L. J-628 : Ni 185 
-s —2- S 302. See Puna Cope, 1869, s 109 372 

- & 302— Accused. not achually striking but 

`` armed to meet eventualities and accompanying his 
associate—Offence—Séntence— Provocation grave 
but not sudden—Eztreme penalty .of law. 


Where an accused did not actually inflict any. í 
injury on the deceased but accompanied his cò- : 


accused cn his murderous errand and was his con- 
federatg throughout, being himself armed with a 


weapon tc meet all eventualities * 


1 


O. XXX 71II, rr. 1, 3 ; ae 709 
— S. 225-B. See ORIMINAL PROCEDURE OODE, 
1898, s. 45 ° y 723 


‘Held,'tkat he was in the eye of law justas much ` 


responsib-e for the murder of the deceased as' his .. 1, 
associate’ whose hand had ‘actually ‘stzuck the fatal- 
mt v. 


blow. | 


Where a murdef is committed on a Provocation . 


state of 


, rape her 


Vel. 116) 


Penal Code—conid. 


which though not sudden was grave and likely to 
leave its sting behind, the extreme penalty of law 
need not be exacted. L SmERA v. Emperor, 30 Cr. L. 
J. 637; A. I. R. 1929 Lah. 791 613 


— S. 302—Assault with lathis—Fracture of 
skull—Person giving fatal blow not identified — 
Capital sentence. e 
When men use their lathis with the result that 
a man's skull is fractured it must be taken, in the 
absence of special circumstances, that they know 
that they were doing an act so eminently dangerous 
that it must in all probability cause such bodily 
injury as is likely to cause death. 

It is wrong to think that there is any practice 


that in a case of an assault by several persons * 


where the particular person who struck the fatal 
blow cannot be identified, the capital sentence should 
not be inflicted. A PARSHADI v. Emperor, A. I.R. 
1929 All. 160; 30 Or. L. J.559; (1929) A. L. J. 244 





: 19 
— S. 302—Murder of wife by husband— 

Sentence—Suspicion of ' unchastity, whether 

extenuation. 

Mere suspicion ‘of a wife's conduct is not ex- 
tenuation of a deliberate murder of the wife by 
the husband. In such a case the extreme penalty of 
law is the only proper sentence. M In re Dasan, 
(1929) M. W. N. 269; A. I. R. 1929 Mad. 495; 30 Cr. 
L. J. 630; 30 L. W. 229 142 


S. 302—Sudden murder—Sentence. 

Where the commission of murder is not deliberate 
but is committed suddenly on sudden provocation, a 
sentence of transportation may be passed in lieu.of the 
‘extreme penalty of death. L GAMAN v. ExPEROR, A. 
I. R. 1928 Lah, 913; 11 Lah. L, J. 1; 30Cr.L. J. 571 





187. 
Ss. 302, 304—Deceased attacked and 
killed —Magistrate's duty toascertain nature of 


offence—Offence 
Magistrate's duty. 
When a person is attacked and killed it must be 
decided whether the assailant is guilty of culpable 
homicide and if so whether the culpable homicide 
does or does not amount to murder. If it is found 
that the offence committed is culpable homicide not 
amounting to murder it must further be made clear 
whether the offence falls under Part I or Part II of 
S. 304, Penal Code. , : 
When the offence committed is prima facie one of 
murder, à Magistrate empowered under s. 30, Crimina? 


prima facie one of murder— 


- Procedure Code, has no jurisdiction to try it. The 


proper procedure for him is to commit the accused e 
the Court of Sessions. L EMPER .v. Manaa,’ A. I. R. 
1929 Lah. 868; 30 Or. L. J. 462 190 
————— $. 323. See Pexaz Conn, 1860, s. 147 978 
——— s. 324. See Pena Oops, 1860, s. 71 52 


—— 8. 376—Rape—Violence on defenceless 
woman—Sentence 
Crimes of violence upon women who are not in a 

Position to defend themselves must be put down 

with a strong hand and it would be a very sad 

„of affairs, if criminals were to carry an im- 
pression that to criminally assault a woman? or to 
was nota very serious matter and that 

they could always satisfy their unholy passions'if 
only they were prepared to undergo a compara- 
tively short term of imprisonment. L Kara v. Em- 

PEROR, 80 Or. L. J. 699; 30 P, L. R. 437; A. I, R. 1929 

Lah, 584 s 833 


GENERAL INDEX. 


: Penal Code—contd. 


965 


e 

8.°441—Entry with intention to get forcible 
possession, whether criminal trespass—Inference 

of intention from actual result. : 
Section 441 Penal Code, contemplates an entering 
upon property with a certain intention which is ex- 
pressed in tne seetion and the mere fact that the 
action of the accused was likely to cause annoyance 
would not ke sufficient to say that that ewas the 

intention of tae party. : : . 
Therefore, entry upon property with the intention 
of obtaining forcible possession of the same will not 
constitute cr.minal trespass even though the act may 
actually result in causing annoyance to the person 
in possession Pat Ramzan Mistry v. EMPEROR, A. I. 
R.1929 Pat. 111; 30 Cr. L, J. 684 783 
——— s.471. See CniMINAL Proozpurr Cong, 
1898, s. 476 632 
————— sS. 489-A. See @RIMINAL PROCEDURE CODE, 
1898, sv 235 : 243 


e 
————— ss. 489-A, 489-B, 511—Counterfeiting 
currency-notes, offence of—Ability to counterfeit 
and materials for .counterfeiting, necessity | og— 
Atlempt tc counter feit—Possession og instruments 
and mate~ials of counterfeiting : 
offence oj—Ability to counterfeit, necessity of. 
For an offence under s. 489-A, Penal Code, i.e? 
for the offecce of counterfeiting of a currency-note 
both ability and materiale of a particular kind are 
required. I= those materials and ability are not 
present it cannot be said that an act performed 
without the ability to counterfeit and without 
materials wiich may help toa useful counterfeiting 
would be aa attempt. Where admittedly no offence 
has been committed under s. 489-A even after the 
accused have used their full ability and utilised 
all the materials at their disposal, recourse cannot 
be had to tke provisions of the Code relating to an 
attempt simply because the afcused's desire had 
ded in failure. Y 
an considering an offence under s, 489-B, Penal Code, 
for possessirg instruments or materials for forging or 
counterfeitirg currency-notes itis not necessary to 
prove thatthe accused had the ability to produce 
counterfeit currency-notes with materials in ehis 
possession. A Jwatav. EMPEROR, A I. R. 1928 All, 
154; 30 Or. L. J. 690; (1929) A. L. J. 127; 51 &. oes 
- SS. 489-B, 489-D. See ORIMINAL Proce- 
DURE Cops, 1898, s. 235 243 


s. 498—Marriage, proof of, among Jats. 
Amongst Jats, according to custom, cohabitation 
for a long period as husband and wife is sufficient 
to furnish prima facie evidence of marriage. , L 
MANGAL SINGH v. EMPEROR, A I. R. 1929 bah. a 
--§,°499, Exceptions 1 and 9—Hvidence 
Act (I 3f 1872), s. 182—Answers of witness, 
whether entitled to ` absolute Rp ivilege - Cong: 
pulsion to answer questions under s. 182, nature of. 
A witnesr'is not absolutely privileged 88 regards 
“defamatory statements made by him» on oath in 
answer to questions putto him by Counsel or-Couft, 
but has ofly a qualified privilege. EU 
-A witness who answers a question or questions 
put to him by his Counsel without seeking the - 
protection ef s. 132 of the Evidence Act, is not 
entitled to that protection, though he may claim the 
limited privilege afforded to himn by s. 499 of the 
Penal Code - e , MIS 
Whether Pr nob a Witness is confpelled within 








currency-notes, ` 


. ato a particular »place and, he having 


' that he has no option inthe matter but to answer 


, 96 . INDIAN CASES, ` [1929 


_ Penal Code—concld. Police Ast—coneld. 


* : 

the meaning of s. 132-of the Evidehce Act to there and delayed his departure from there by a 
: answer any particular question put to him while in couple of days: . 

the witness-box is in each case a question of fact. Held, taat he was not guilty of an offenee under 

- Per Devadoss, J.—The compulsion contemplated in s. 29 of tae Police Act. L AKBAR ALI. EMPEROR, A. 


8. 132, Evidence Act, is something more than being I. R.192¢ Lah 32%, 30 Or. L. J. 635 611 
put into the box and being sworn to give evidence ; 5. 30 (iv)—General order prohibiting music 
ut the compulsion may be expressed or implied. on roads, legality of—‘Regulate’, meaning of. 


Whether the witness seeks the protection of the The pewer conferred on the Police by s. 30 of 
Court in a set form of words or not, if the wit- the Folice Act to ‘regulate’ the extent of music that 
ness is made to understand directly or indirectly may be nsed in streets does not include a power 

to prohiLit every kind of music by a general order. 
all the questions put to him he would bring himself À Supsrintendent of Police has no power, there- 
within the proviso to s. 132 of the Evidence Act. fore. to issue a general order under s. 30 of, the 

A witness who is prosecuted for defamation in Police Ac, that no crowds attended by musie shall 
respect of statements made by him on oath beferea pass thrcugh the inhabited parts of a city during a 
Court has two courses open to him. He may plead particular festival. A SHANKAR SINGH v. EMPEROR, À. 
.in bar of the prosecution the protection given to I. R. 1929 All 201; 30 Or. L. J. 696; (1929) A. L. J. 
him under s. 132 of theeEvidence Act. If he did 180; 51 A 485 814 
not claim the protection ofg. 132 when he gavehis  Possessron—Swit on basis of prior ‘possession, 
evidence, he can claim the privilege given by the mainta-nability of. 
ninth exception or any other exception tos. 499 of A person with established possession can--bring 
the Penal Code, M Enavarrat PEDDABBA Reppr v. a suit or the basis only of prior possession against 
Iwata Varapa Reppr, 29 L. W. 210; (1929) M. W. a person interfering with that possession. A CHERI v. 
N. 84: A. I. Æ. 1929 Mad. 236; 30 Cr. L. J. 613; 52 Raw SEWA, A.I. R. 1929 All. 428; 13 R. D.522 816 


dE. 422; 56 M. L. J. 570 337 Power o= attorney. See ıvır PROCEDURE Oone, 





*—-— s. 500—Defamation—Fair comment, plea 1908, O III, n.4 184. 
of. Praotice—A ppellate Court—Finding of trial Court 
Inorder to justify a plea of fair comment not based on demeanour of witnesses but on 

the comment must not misstate facts because a 


I : inferenze from documents- Interference in appeal. 
.comment cannot be fair which is built upon facts The rule that an Appellate Court should not lightly 


which are not truly stated; and furthef it must not interfere with the judgment of the trial Court ona - 


convey imputations of an evil sort except so far as 


Question of fact is not applicable where the judgment 
the facts truly stated warrant the imputation. $ 


of the trial Judge is not based upon his impression 

ALLAHBUX KHAN v. MMPEROR, 30 Or. L. J. 548; A. I. of the value of the evidence given by the witnesses 

R. 1229 Sind 90; 23 6. L. R. 216 . 99 in the witness box but is based on inferences from 

7——- 8. 511. See PrwAL  Copz, 1860, ss. 489-A, documente which were put in evidence before him. 
797 





489-B F C Bract RAM v. Kurtu Ram, A. I. R. 1929. P.O. 
Permanent occupancy rights, See LANDLORD 110° 394 

AND TENANT 5 601 — Cause of action- Accrual of cause of 
Pleader—Allegations in transfer petitions— action after suit, effectof 

Pleader'® liability. See CRIMINAL PROCEDURE Cope, Where 3 cause of action arises only after the 

1860, s 526 ` 762 suithas ten instituted the suit may still be decreed 


: : h der certain circumstances. L LABHU RAM v. 
Pleadings—Améndment of plaint Court's power to Gyannu, A. I. R. 1929 Lah. 409; 30 P. L. R. 306; 11 
irect amendment—Plaintiff refusing to amend— . 


: i ALPE É L.J. 251 317 
Procegure—Alternative relief, plaintiff's right to Th ü . . . . 

claim. : —— ——- Findings without pleas or issues, legality of. 
Law does not authorise a Court to amend a plain In the absence of any plea or issue to that effect 


or even to direct its amendment. All it can dois 8 Court sould not give a finding on a point especi- 
to allow an amendment and if the plaintiff chooses ally on the basis of evidence pr oduced for some other 
\not to amend it then it has to decide whether the “purpose ard once disbelieved. L DAROPTI v. SANTI, 


suit as framed can proceed or not, A. 1 R. 1529 Lah. 483. ; . 452 
A plaintiff is always entitled to claim an alterna- 9 *———-— Frame of suit—Suit for possession against 

tiwe relief unless in doing so he offendf against aucti$n-»urchaser —ecree-holder, whether necessary 

some expr€ss provisions of the law. L Hira Raw party. : ; 

v. JEMAL, A. I. R. 1929 Lah. 820 ,. 890 e In suit by a third person for possession of property . 


sold in execution sale on the ground that it belongs to 
i him and mot to the judgment-debtor, the decree- 
e definition gf—Constable, whether Police Oficer— holder is rot a necessary party. Auction-purchaser, 
e “Wihdrawal from duty", meaning of—Constable is only the proper and necessary party. L — WAZIRA 
deputed to-escort prisoner overstaying—-Offence. e v. BUKHSHI 186 

A eonstable is a Police Officer within the mean- Farties—Necessary and proper parties, 
ing of s. 29, Police Act. The expression ‘Police Offices” distinctien between 
ihroughoué the Act has been, used to apply to all Per Kumcraswami Sastriar, J.-—A person is a proper 
the members of the Police force in whatever capacity party if hs „presence is desirable to bind him aid 
they may be employed. prevent a multiplicity of actions or effectually to 
The expression “withdrawal from duty" in 5.29, decide the equities between the parties and if the 
Police Act, imports intentional refusal or cessation plaintiff jcins such a person there gan be no plea 
to perform one's diity. Š of mis-joirder of parties. But a necessary party is 
Where a constable was Geputed to Pe prisoner one whose abserte would entail dismissal] of the 
-dons so, stayed suit for non-joinder. 


Polloe Act (V of 1861), s. 29--'Police Officer’, 


: JAIDRO SINGH v. DHUN SINGH, A, I. R. 1929 All. 419 


_ Vol, 116) «. 
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Where a person applies for being impleaded as a 
party what the Oourts ought to see is whether there 
is anything which cannot be determined owing ‘to 
his absence or whether he will be prejudiced by 
his not being joined as a party. „M Rama KRIsHNAYYA 
V SATYANARAYANA, A. I. R. 1929 Mad. 291 137 


Party to suit summoned as  wiiness— 
Failure to appear, condemnation of.. kdi 

. The practice of Advocates omitting to call their 

own clients as witnesses in support of their case 

is a vicious one, unworthy of a high-toned or reput- 


NE 


.&ble system of advocacy. L GHULAM ABBAS v. SULTAN 
‘Suan, 30 P. L. R. 93; A. I. R. 1929 Lah. 444 


180 
Pleadings—Admissions to be taken as a 

whole. . : 2: s 
Where a defendant séts up a plea which will give 
him all the interest in property which he isactually, 
enjoying, that plea cannot be construed as an admis- 
sion. that he is entitled to something less. A 


740 


ae Privy Council—Concurrent ^ findings— 


Finding based om erroneous view of law—JInter- 


ference : g 

The application of the rule of concurrent findings 
can be prevented by showing that the finding of 
one of the Courts is so based on an erroneous pro: 
position of law that if «that proposition be corrected, 
the finding disappears ^P © Pope APPLIANCE Cor- 
PORATION v. SPANISH River PULP & PAPER MILLES, LTD., 
A. I. R. 1929 P.. O. 38 : 593 


Second appeal—New plea of jurisdiction. 

A simple question -of jurisdiction which does not 
depend on facts or evidence can be raised for the first , 
time even in second appeal. A JADUNANDAN SINGH v. 
BEOHAN Kozni, A. I. R: 1929 All. 449; 13 R.D. 527 

f ae 870 
—— Second appeal—Respondent's right to support 

Appellate Court's judgment by documents disregarded 

by that Court. ] 

A party entitled to support the judgment of the 
lower Appellate Oourt in second appeal by referring 
to documents which that Court disregarded if he 
had raised the matter in the grounds of appeal in 


that Court. CFareq Nur v. JIWAN, A. I. R. 1928 
Lah. 964. : 315 
Suit not within jurisdiction—Duty of 


Court to return plaint—Dismissal, legality of. 

Where a Court finds that it has no jurisdiction 
to entertain a suit, it is bound to return the plaimt 
for presentation to the proper Court. It cannot 
dismiss the suit on the ground thatthe suit woul@ 
be barred by time ifinstituSed in the proper Court. 
A Jowari MAL v. BALMAKUND, (1929) A.L. J. 890: A. - 
I. R. 1929 All. 669; 13 R. D. 680 e 802 


Trial of eases in which Magistrate's friends 
are interested, undesirability of. ` 
A Magistrate who is in’ close business or friendly 


. relationship with a person should not take part in. 
hearing a case in which the interests of such a person ® 


are gravely affected. Pat In the matter of S. 


MUKHTAR, A. I. R. 1929 Pat. 151; 8 Pat.575; JO P. * 


LT. 711. e 762 





irae delay in—Refusal to summon, propriety 

of. B 
A person ig always entitled to take out summons 
fromethe Court and endeavour to have his ;witnesses 
served. If heislate in the appliation non-service 
. 
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‘refusing the summons, „L 


' Precedeats— Ezpression 
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Practlce—concld: 


of the wenesses will not be good ground for adjourn: 
ing the cese, but delay in applying is not a ground for 
FATEN MUHAMMAD v. 
MUHAMMAD BAKSH, A. I. R.1929 Lah. 849, 896 
of opinion. by higher 
authori, value of. i 2 í 
Though the rule of law laid down in each cage. : 
must be taken with reference to its fagts, where 
there is 3 clear and unambiguous’ expression of 
opinion by & higher authority and that expression 


-is general and does not appear to be based on any 


special circumstances of. the case a subordinate 


‘Court is* bound by such expression of opinion. 
.L Praka v; Farru, ll Lah. L. J. 216; A. I. R. 


1929 
Lah 71r' : 911 
Presidency Small Cause Courts Act (XV of 
1882), 22 See O1vin Proczpure. Oops, 1908, 
O. XXXVII, n. 2 .736: 
Presidency Towns Insolvency Act (IIl of 1909), 
S. 49. See Contrabr Act, 1872, $. 23 125 
Principal and agent—Notice to agent—Principal, 
effect on—General agency—Delegation of powers, 
. presumpion regarding—Secret and private 
instructioz to agent, legality of. © : 
Notice of facts to an agent is‘constructive notice 
thereof to tae principal himself where it arises frém, 
or is at the time connected with, the subject-matfer - 
of his agency, for upon general principles of publie 
policy it is presumed that the agent has communi- 
cated such Acts to the principal and if he has not, 
still, the priacipal having entrusted the agent with 
the particfflrr business, the other party has a right 
to deem his acts and knowledge’ obligatory upon, ' 
the principa, otherwise the neglect of the agent 
whether designed or undesigned might operate most 
injuriously to the rights and interests of such party 
It is, however, quite open to the parties to a-contract 
to stipulate that this presumption which arises upon 
general principles of public pcficy should not arise 
in any particular case and that the notice instead 
of being ser-ed on the agent would hve, to be 
served on tLe principal himself. THis stipulation. 
viewed in a proper light, would mean that ‘express 
notice is: given of the limitation of the agent's au- 
thority and if with such knowledge a party chgoses : 
to.deal with she agent: and not with thé principàl, 
he does so at his own. peril. d ° 
Ifa personis held out to third parties orto the 
public at large, by the principal, as having a 
general authority to act for and to bind him in ae 
particular-business or employment, it would be the 
height of injustice and lead tothe grossest frauds, 
to allow him te setup his own secret and private: 
instructions to she agent, limiting his authority; and" 
thus fo defeat his acts and transactiops under” the 
agency when tae party dealing with him . had; and 
could have, nomotice of such instructions. “In such 
cases good faitl requires that the principal should . 
be held bond >y the acts of the agent, within the 
scope of his general authority ; for fle-has held Hm 
out to the public as competent to-do the*acts and 
to bind him thareby. The maxim of natural justice 
here applies wih its full force, that he, who*with- 
out intehfional —caud has enabled any person to do 
an act, which must be injurious to another innocent’ 


— Witnesses, summoning of. Application for *party, shall himself suffer the injury rather than 
‘the innocent parzy, who has confidence in him.. The 
. maxim is founded on the soundest ethics and is 


enforced to a large extent by Gourts of Equity. C 
River SrsAM Natiaatien Co; Lry v, Biswzswar- 
Kuno? Ae]. R..1928 eu. 311 | e 148° 


bes 


„a Privy Council. See LEGAL Prices 


Concurrent. findings—Judgment . q Court. óf 
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XR instance based on inferences. from. facts— 


Interference in appeal. 


A judgment of à trial Judge which is not based. 
on his' personal observation of the demeanour of 


“witnesses and their mode of giving evidence, but.on 
inferences from agreed facts, dées not give very 
much further advantage to` him over ‘the Judges of 

-:the Court of Appeal. P C Tara KUMARI v. TRIBENI 

. ` Prasan SINGH, A: I. R,, 1928 P. O. 306; 28 L. W. 878; 

“IO EL. T. 321; (1928) M. W.N. 979; “56 M Lp. J. 286 

` 601 

Procedure, ; proper function Of as us m 
Rules’ of procedure exist in order that, substantial 

justice may be done between the litigating parties 

and the Oourts should not take a very, highly 
‘technical view of them. L Frka Son SINGH-ATTAR 


Sinex v. SAIDA KHAN 884 
‘Promissory note. Bee Org © Puoonnóns Oops, 
-1908, s. 11 ` 200 


Provident Funds Act (XIX of 1925), s. 3. ah 

| See. CounT Fers Aor, 1870, s. 19 (1) 
——_—— ss. 495, See SUCCESSION Aor; 1925, s. “310° ] 
; 945 
Pfovincial Insolvency Act (V-0f 1920), s. 51 (1) 
* —Civil Procedure Code (Act V of 1908), s. 


jp e 


Judgment-debtor declared insolvent—Realisation of . 


~ decretal amount by decree-holder after adjudication 
' of insolvency— Receiver's right to claim. M lr 

Proper remedy." 

There is no provision in the Provifteial | Insol- 
vency Act authorising an Official Receiver to claim 
a refund. of money realised, by a decree-holder in 
execution `of his decree ‘after the admission ofa 
petition to adjudicate the judgment-debtor -as an 
insolvent. Section 144, Civil Procedure Code, relates 
to restitution of a benefit received by:a person in 
the event ofa decree? being varied or reversed and 


Receiver “may institute a suit: against the’ decree- 
holdér for retovery of the money realised by him. 
-L Dıs MUHAMMAD' v. Tara CHAND os 


Pro incial Small Cause Courts: Act ax of 
1887), s. 17—Ex, -parto decree—A pplication to set 
aside—Deposit ‘made on subsequent date, effect of. 
The provisions of s.17 of the Provincial Small 

Cause Courts Act.are mandatory and it is a con- 

edition precedent to the granting’ of a new trial that 


. Cause Courts Act. 


Provincial Small Cause Courts Act—conold. . 


M. DEVARAPALLI BULLI “BAPAYYA v. 
VADREVU Viewa SUNDARA Rao, A.I. R..1929 Mad 389; 
30 L. W. 365, . 114 
———- Sch. |. Art. 43-A.. See PROVINCIAL SMALL 
: CAUSE Courts A , 1887, Sar, J, ART.35 ..,. 785 
Sen. H, Aft. 31—‘Suit.for accounts, nature 
of—Suit for excess of value of goods supplied 
gp in advance—Small Cause Court, jurisdiction 


X ‘suit does not pees one ‘for. accounts simply 
because: accounts have to be taken before a balance 
due from the defendant to the plaintiff can be 
discovered. There cannot be in essence a suit for 
accounts umless the defendant is under a liability to 
render acccunts to the plaintiff. More properly a suit 
for accounts will be one where a preliminary decree 
for accounss will be necessary and it’will be neces- 
sary for tae Court to call upon the. defendant to 
render acccunts.. 

A suit tc recover a fixed amount in excess: of the 
value of ths goods supplied by the: defendant: ‘to the 
.plaintiff fo> which he had paid in advance is not a suit 
for accounts and is, therefore, within the cognisance of 
-a Oourt-of Small Causes. A SHEOPAL SINGH v. DURGA 
Prasan, A-I. R. 1928 All. 332; 26 A. L. J. 808 85 


—-— Soh. II, Arts. 35, 43-A—Limitation Act 
x of 1908), Sch: I, Art: 48- "Suit for return of 
ornamerts—Small cause suit—Limitation.. 

.,. The pleintiff applied for return of ornaments 

made over to the father ofthe defendants. “There 


piai no allegation of à criminal charge against‘ 


Held, (1) that the suit. was not barred under `“ 


Arts, 35 end 43-A of Sch, 11 of: the Provineial Small 
Cause Coarts Act; 
(2) that it was governed by Art. 48 of ch. I of 


- the Limitation Act. 


;192: 


` 


"the applicant should, when presenting the applica- . 


tion for setting aside an- ez parte decree of the Court 
, of Small Causes, either deposit the decretal amount 
s. OF give security. N OHANDULAL v, Morirar ,BANSILAL 
evi * 641 
seg '8. 25-:Suit. by zemindàr- against. inamdar 
. for damages for use and- occupation with kist and 


, cesses, whether of Small ‘Cause nature—Return of. 


EL plaint under s. 28, effect of. 

-' X A aut “by a ezemindar ` against ‘an inamdar for 
'dafnages*for use and occupation of land by the 
` defendants; for certain 'faslis including" kist < and 


" Gesgese isof'a „Shall Cause nature whether the claim . 


D. Be "viewed -as onè for rent, or for cesses,eor for ® 
; kattubadi or damag for'use, and tjecupation of land., 


“The: nature ‘of a Suit. must: ‘be ‘decided: by thée 
| allegations: in the- plaint : Without’ reference to those’. 


-in the written Statemiént. A suit'rezlly ofa Small 
“Cause nature does not! cease to. be one of such a 
nature” by reason merely: ofthe -Qourt ' having- ex- 
sicised its jurisgiction under 23, Proyineial*Small 


:R.1929 All. 208; (1929) A. L. J. 609 - 4 


By the application . ‘of Art. 48 of Sch. I dé the 


. Limitation Act, a criminal charge is not nec il 
is inapplicable to a cae of this kind, but the Official ' rect S s EA 


assumed. A RAGHUBIR SARAN v. JUMNA Prasad, A.I. 
785 


Public Gambling Act (MI of 1867), s. 3— 

Keeping comnion gaming house, what constitutes. 

In order to convict a person under ‘s. 3 of the 
Public’ Gambling Act it is not sufficient to prove 
that: he used a house for the purpose of gambling. 
It has t» be proved that the accused is the owner 
or occupr or a person having the use of the place 
alleged -o, be keptas a common gaming house. O 
Jana PRASAD v. EMPEROR, A. I. R. 1929, ‘Oudh. 151; 
6 O. W. N. 45; 30 Cr. L. J. 557 |: 57 

M. 5 5—‘Credible information’, meaning. of. 

"edible informatione includés any., information 


- which’ ia the judgment of the. "officer. to whom, it is 


given ‘ppears entitled to credit. in the, partieular 


"inftanee and-whicli he believes and such information ' 


need nos be-sworn information. L''Dzvr Daran v. 
Emperoz, 30 Or.L J.625;'A. I. R. 1929 Lah. 120 455 


.Puhja» Alienation of Land Act eur of, 1900), 


*. Ss. 17— Retrospective eff ect —Deed. . executed. oe 


‘operation of Act, registration of. 


"not: ‘retwospective in its effect. Therefore, the:-pro- 
visions: of s. 17. of the Act forbidding ihe. regisira- 


which Xequires the sanction of the Deputy. Com- 


missioner unless a certified copy of hise. sanctioning : 
.'order i is produced, sis apply io-instruments:Sexe-' + 
7 cuted ser the 


June,- 1901, 4 e., the- date: on - 


" ne l 


~ The Punjab Alienation of. Land ‘Act isin. general 


iion of, a, “document. which records-a transaction: 


* Vol. 116} 
l : ] 

- Punjab Allenation of Land: Act—concld. . 
which the .Act came into. ‘operation. L LABHU 
Ram v. OHARNU, A.I. R. 1929 Lah.-409; 30 P. L. R. 
306; 11 Lah. L. J. 251 k 317 


Punjab Courts Act (VI of 1918), s. 26—Jurisdic-. 


tion—Suit for possession of land cogwerted, into one 


for money compensation:in. appéal—-Remand for. 


finding om question of compensation—Jurisdiction 
of trial Court. : : 
The fact that a case is remanded or remitted for 
' finding to a Court by a Court of Appeal would 


not give jurisdiction ‘to the trial Court to re-try - 
the case or give a finding if the case'is not within. 


its pecuniary jurisdiction. M s 
Therefore, where the valuation of a suit is amend- 


' 6d inappeal so as’ to exceed the pecuniary juris- . 


diction of the trial Court and necessity arises for 
ealing for a finding under O. XLI, r. 25, Civil 
Procedure Code, the case ‘must be remitted to a 
Court having pecuniary jurisdiction to -try the suit 
asamended and not to the Original Court. L IsHar 


SINGH v. DHANPAT Rar, A. I. R. 1929 Lah. 534; 30 P. 
L. R. 244 i à 324 
—— — —- sS. 39 (3). See Court Fess Aor, 1870, s. 7 

(iv) (d) 7 : 908 


Punjab Laws Act (IV of 1872), s. 5—Succession 
Act (XXXIX of 1925), s. 2—Custom—Adoption 
-—Succession—Indian | Christians in Punjab— 
Custom versus Succession Act. | 
By virtue of s. 5 of the Punjab Laws Act it is 
open to an Indian Ohristian in the Punjab to 


prove that he is governed in matters of succession, 


adoption, etc, by a particular custom and not by 
the provisions of the Succession Act. L Somax LAL 
v A.Z. MEKUIN, A. L R. 1929 Lah. 230 . : 308 
Punjab Municipal Act (lfl'of1911), s. 152— 

Notice—General notice, sufficiency of. 

The requirements of s. 152, Punjab Municipal Act, 
relating to notice are not sufficiently complied with 
by the promulgation of a general notice. To be 
binding the notice must be served personally on the 
person sought to be bound., L ALLAH Raku -v. Ex- 


PEROR, 30°Cr. L. J. 574 : 191 
— —— 8. 172—Erection of structure not in 
accordance with ^ sanctioned plan—Power of 


; Municipality. . | 2 

Where & person in constructing a platform has 
deviated from the sanctioned plan and on notice 
being served by the Municipality fails to bring it 
in conformity with it,it is not proper for the Com- 
mittee to cause wholesale demolition of the platform. 
. The committee can only have it so altered as to 
. bring it in conformity with the ` sanction. L 
Doxaansi Das v. MUNICIPAL COMMITTEE, FAZILKA, A.I. 
R. 1929 Lah, 566 ` PE. ' $08 


Punjab Sikh Gurdwaras Act (VIII of 1925), e. 
: S4—" Final", meaning of—Interlocutory orders by 
Tribunal, appeals ffom--Interim injunction" re- 
straining: party from receiving jagir money—Ap- 
: peal. A 3 : 
(2); Sikh. 


There is no manner of doubt that-s. 34 


- Gurdwaras Aci, has taken away.from an aggrieved: 


party the right to appeal against orders passed by thé 
': Gurdwara Tribunal underthe provisions óf the Civil 
Procedure Oode, even though such orders‘if pasfed 
by an Ordinary Court would have been appealable 
. Under s. 10! or.O. XLII; Civil Procedure Code, 
unless they come within the purview of- s. 34: (1) of 
„the Act. ec v. mil 4 e rop AGI QU n 
''" The expression "final" is not defined in the Sikh 
Gurdwaras Act but there is. no dodbt.fhat-in s. 34 
s mor - : 
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Punjab Sikh Gurdwaras Act—conold `- 

(1) it is: usedzio signify- orders which are of an 
interlocutory :3ature. An order issuing an interim 
injunction . reszraining a party from realising the 
jagir money from the treasury pending the decision 


of his petition ander s. 5 of the Act is an’ order of. 


an interlocutory mature and is, therefore, not final 
within the meaning of s. 34 (1) of the Act. ue 
e Quere.—Wheiher an order passed by, the 
Tribunal issuing a perpetual injunction or appoint- 
inga reciver zs appealable.. L Srran Das v. Su. G. 
P. C., AMRITSAE, A. Í. R. 1928 Lah. 651; 10 Lah: 435 
à » 460 
“Punjab Tenency ‘Act (XVI of 1887),s. 59— 
Succession to enaney—Widow of predeceased son, 
rights of —Apaeal—Question of law taken for first 
- time. ` f ; 
Section 59, Panjab Tenancy Act, is conelusive on 
the question of succession to: an occupancy tenancy. 
Therefore, a widow of a predeceased son: of a 


-deceased tenant has no ‘status to sacceed .to his ' 


oécupancy holding. ta 
A pure question of law can be taken up for the 


first time in app2al. L CHANAN SINGH v. SANT KAUR,, 


10 Lah. 510; A-L R.1929 Lah. 778; 30 P. &. R..667 
: |. 457 


Rallways Act (X of 1890); ss. 72, 75—5uit for * 


damages for mon-delivery of goods— Risk note re- 
ferred in Railway receipt—Plea of non-execution 
or ‘invalid exezution, entertainability of— Parcel— 
Silver bar mo- surrounded by packing, whether 
: parcel. . . ` " 
Where a perso& sues a Railway Company to recover 
damages for: nor-delivery of goods basing his claim 


upon a Railway receipt referring to the existence ' ' 


of a Risk Note, he is not competent to plead that the 
Risk Note was either not executed" or was executed 
without authority . 


A silver bar. «onsigned.by Railway is a ‘parcel’ 


and comes withn the purview ofes. 75, Railways 
Act, even though it is not paced in a box or 
surrounded by eny form of. packing. L KUNDAN 
Lar BARU Mar v. FEORETARY OF STATE FOR INS, AL. 
R. 1929 Lah. 698 . 616 
Redemption sust—Olog. See OCrvi,  ProoEBURE 
CopE, 1908, 8.109 .  - - pee ' 


Registration Ac: (XVI of 1908), s.17—Awaird re- 
lating to, partition signed by parties—Registration, 
necessity .of. š OM E 
An award does not require registration "merely 

because it is signel by the parties to the reference 

#nd purports to partition immoveable property. “A 

MANGALI PERSHAD, 7 BABU RAM, A. I. R. 1929 AM. 365; 

«1029) A. L. J. 393: 51 A. 659 “875 


—— —— — S. 47—Dozument surrendering widow's estate e 
of document for ^. 


— Registration —2.dmissibility 
e determining nature of possession. s 
An agreement surrendering widow's estate in im- 
moveable property worth Rs 100 or more is com- 
pulsorily registrable. 


i a . 
Such a documentthough inadmissible th. evidence -*~ 


. forgihe purpose for which it was executed is ad- 
missible for the cellateral purpose of determining 
the mature of possession L WAZIRA v. BAKHSRI | 186 

ss. 17, 28. See VENDOR AND PURCHASER 457 
—~s— 88.17,49. See FAMILY ARRANGEMENT 86] 


` ss. 17, 49 —Civil Procedure Code (Act V 
of 1908, O. XZIII, r. 1-Compromise-of: suit 
pending applicatien for: leave toeappgalto Privy 
Council—Withdrawal* of application—Compromise 

“mot registered-sSuit for pEsscssion—A dim issibility 





* 
= 
EU e. 
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h “Regi stration Act—eontd. 


of deed of compromise—-Amendment into . suit for 

specific performance. 

An application for leave to , appeal to the Privy 
Council was granted by the High Court, but before 
security was deposited and the appeal was admitted, 
the parties compromised the case and filed a deed 
of compromise in the High Oourt. It was sent 

. down by the High Oourt for verification and was duly, 
verified by the Court below and the High Oourt* 
allowed the appeal to be - withdrawn. The -com- 
promise was not registered though it related to 


immoveable property of more than Bs. 100 in, value. . 


‘The respondent refused to deliver’ possession of the 
lands which he had agreed to surrender’ to the appel- 
lant and the latter instituted a suit for possession 

' of the said lands _within three years of the date of the 
compromise : 

Held, (1) that as the deed’ of compromise was. 
eompulsorily registrable and was not,recorded in 

. any decree or order of the Court, it was inadmis- 
sible in evidence to prove passing of title ; 
. (2) but it was admissible for the collateral pur- 
e pose of showing a contract to convey the property in 
< consideration of the withdrawal of the appeal to the 
Privy Council ; 

(3) that the suit for possession was not main- 
tainable, the proper remedy of the plaintiff being to 
sue for specific performance; , 

(4) that under the circumstances the plaintiff could 
be allowed to amend the plaint-so as to include a 
prayer for specific performance. A SHEO PRASAD v. 
Nawat Krsgong, (1929) A. L. J. 4870 ; 871 
————— $8. 17, 49— Partition list contemplating 

formal deed to be drawn up— Registration. 

A partition list which refers to an intention that 
& regular deed of partition will be drawn up and 
registered is not compulsorily registrable. M VATTAM 

` RAMAKRISENAYYA V. VATTINI SATYANARAYANA, A. LR 
1929 Mad. 291 e 137: 
————— ss. 17,2 49 (c)—Agreemént to liuc Bos 

*gistration —Lessee put in possession— Document not 

exectuted—lLessee's' liability for rent—Part per- 

formance. _ 

Avagreed to:settle a garden with B for a certain 
number of years ata certain rate of selami and rent 
“per bigha.for making bricks. The document , pro- 
videdas follows: ‘You will now clear the jungle and 
erect huts and then the land will be measured and 
“the amount of rent and selami-will be fixed and all 
the co-sharers will execute a registered lease within. 
2 months and you will -giveus a kabuliyat." x 
entered.on the land and made brieks for a ‘perio 
of over a year though a registered lease was not 
executed. Ina suit for rent and selami by A again®? 

°B: 

Held, “1) that the document was not a present 
demise ‘of land and did not require to be registered» 

(2) that the doctrine of part performance was 
applicable and that A was entitled t6 recover rent and 

e selami, even though a registered lease hdd-not been 


 exeduted. C KANTI CHANDRA .GHOSE v. BROJRNDRA 

Monan Goswawr, 49 O. L. J. 12; A. I. R. 1929 Cal.€86 

. 630 
se di 49. See REGISTRATION Aor, 3908, s. 1? 

137, 871 

s. 49'(c). See a AN Act, 1908, es. 17 

630 


S. 60—Endorsement by ‘Registering Officer—, 
Value of, endorsement as ee of execution of: 
deed. 


INDIAN CASES. 
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Registration ketadi. 


ing Oficer under s. 60, Registration Act; isa relev- 

ant pie2e of evidence for proving the execution of the 
deed. L Piara v. Fatru,11 Lah. L. J. 216; ALR. | 
1929 Lah. 711 : 911 


————— SS. 74, 77, 87— Registration, what is—Non- 
registration, effect of —Fault of Registrar and that 
of person presenting document for registration, 
dis tinction between——Effect of registraticn on date 

` of document—Order refusing registration on wrong 
grounds—Suit for ‘compulsory registration, main- 
tainability of—Limitation, starting point  of-— 

A to suit—Decree, whether binds Registering: 

cer. 

. Registration is therely an: ‘act allowing a docu-. 
ment io be admitted in evidence and has nothing 
to do with the: execution of the document which 
takes effect from the date ofthe execution and not 
of reg-stration. 

Registration is an act of the Registrar of: ‘an 
admiristrative character and any error committed 
by hin may be regarded as an error of procedure. 
covered by s. 87 of the. Registration Act. The regis- 
tration of a deed is not necessarily invalid by 
reason of a, failure on the part of the Registering 


- Officer to comply with the prcvisions of the Regis- 


tration Act. 

There is aclear distinction between 2 defect in 
procedure that is the fault of the Registering Officer : 
for which the person presenting the document is in 


‘no way responsible anda mistake made by sucha 
.person in complying with the statutory provisions 


of th» Act. Where the person presenting the docu- 
ment has followed the requirements of the law he 


-has aright of suit under s. 77 of the Act. 


| An order refusing registration of a document on a 

wrong ground without holding the enquiry con- 
templated by s.74 of the Registration Act confers 
a right of suit for compulsory registration of the 
document. . 

Tke starting point of” limitation for. a guit for 
compulsory registration isthe date of announcing 
the erder-refusing registration by the: Registrar and 
not the date of the order. 

In.a suit for compulsory registration. of a docu- 
men; a plaintiff can put any value he pleases for 
purroses of jurisdiction. 

Only parties to the deed can be made parties to 
a sut for compulsory registration. L Larmu Ram v. 
Oxaanu, A. I. R. 1929 Lah. 409; 30 P. L. R. 306; 11 i 
‘317 


Rel. glous endowments. See Hixpu Law 278 
— — — Dedication—Proof of dedication —Revocation. 
4A verse possesgjon against idol. 

TÉ question whether a deed of dedication created 
a valid dedication or was only a nominal proceed-' 
ing depends on whether there was a real intention 
to Cedicate. and the questiore whether, there was a 
real intention is a matter of inference from all the 
surrounding circumstances and subsequent conduct 
of tae person dedicating, 

I a valid dedication has once been completed 
thece would be no power left in the donor to revoke 
it, and no assertjon on his part or subsequent con- 
duet contrary to such dedication would have ‘the 


‘effect of nullifying it 


Gmission to apply for mutation ‘of names by. itself, 
dom . not necessarily show that a deed of dedication- 
` was not acted upon. Te 
Fitle by- et in t possessiof . can bee acquired 


A certifigate ondorsed Yon » deed hy tBe  Begister- - ageinst ‘an idol in .respect of property dedicated i. 


/ e. 


Vel. 116] 


Religious Endowments—concld. : 


. its favour and the same principles apply where the 
adverse possession is exercised by a stranger or the 
donor himself. 

Where a person dedicated 
idol but subsequently revoked it and continued to 


exercise possession asanowner for a period of over. 


12 years: 


Held, that he acquired title to the ‘house by adverse ` 


poem in spite of the fact that the idol was also 
ept in the same house. A DASAMI Sanu v. PARAM 
SHAMESHWAR, A. I. R. 1929 All 315; (1929) A. L J. 473; 
51 A. 621 ' 433. 
Res Judlcata —Execution proceedings— Order for 

-exeeution—A pplication ultimately dismissed—Ques- 

tion of limitation, whether can be raised in later 

application—Substituted service, effect of. 

An ex parte order in execution proceedings direct- 
ing execution of a decree to proceed after issue 
of notice to the judgment-debtor and after the Court 
has held that 
effected, is on general principles binding as res 
judicata in subsequent, proceedings. ui 

When a Oourt orders execution, the implication of 
that order is that the applicant has a right to 
execute the decree, that it isan executable decree, 
‘that itis not barred by limitation and that the 
judgment-debtor is liable. to satisfy the decree. 

The subsequent dismissal of the execution appli- 
cation either for want of prosecution or owing to 
inability of the process of the Oourt to reach the 
judgment-debtor or his property, does not imply that 
the orders passed on the application have ceased to 
have effect. 

‘An order of thé Court ‘execute’ ‘or ‘attach’ implies: 
that the Court has considered all that. need be con- 
sidered before execution could issue. 

Substituted service served in the manner prescribed 
by law amounts to personal, service. M LAKSH- 
MANAN CHETTY v.-PALANIAPPA OHETTY, ‘A. I. R. 1928 Mad. 
1052 i 4 363 
. Review—Party absenting deliberately, application 
for review by—Notice to opposite party, necessity 
of—Restoration of suit. 


A Court should not pass an order in review to. 


. the prejudice ofa party without giving him notice 

and affording him an opportunity to show cause 
against such order being passed. E 

No litigant has any right to delay:or obstruct 
the proceedings of the Court. by absenting himself 
- deliberately and then asking for re-consideration of 
the order passed in his absence. j 
MUHAMMAD KHAN 14 


Revision. Sec ORIMINAL PROCEDURE Cope, 1898, ss.e e 
e 


439, 476 i .* 711 
Riparian owners—Custom of dhardhura, whether 
applies to sudden change of rivers—Burde® of 
proof. è . > 
The tern? "dhardhura" isnot a term of art and a’ 
mere statement that there is a custom of dhardhura 
does not necessarily mean that the custom is-wide 
enough to apply to a ease where , an entirely new 
. channel is cut.by a river. Therefore, a person who 
relies upon such a custom 1 
land cut off by a sudden change in a river must 
establish that the custom covers a case of avflsion 
or sudden change of a river. A BADRUDDIN v. TET 
Ram, A. I. R. 1929 All. 233; 13 R D. 326; (1929) A L. 
J. 380 alo ; 300 
Roads,ewnership of. See EASEMENTS Aor, 1882, ss. 
15, 20 ae: 


GENERAL INDEX, 


his house to his family’. 


service of. notice has been duly : 


L.Gurpitra SHAN v, € 
7 


for establishing title to ' 


971 ^. 


. NG a * F = e V 
Sale NOM of consideration—V alidity of 
sale, AK Á Say tne 
Per Mirza? J—It is a well-established proposition 
of law that once a sale is completed it cannot be 
rescinded for failure of consideration unless that 
right is expressly reserved, in which case an action 
would lie mot in consequence of any general right 
vested in the vender but on the express covenant 
made in the deed. B Bar BEzvMANI v, Ravi SHANKAR - 
OGHADBHAT, 51 Bom. L. R. 109; A. I. R: 1929 Bom. 147; 
53 B..321 ` 236 
Sonthal Pargannas Settlement Regulation 
(IIl 011872), s. 27 -Sale of raiyati interest in ex- 
ecucion. i | l 
A rawati holding in the Sonthal Pargannas is nct 
saleable in 2=xecution except where transferability is 
recorded in zhe Record of Rights. Pat. Ram Das 
SINGH v. Bem Dzo, 10 P. L. T. 143; A. I. R.1929 Pat. 
198; 8 Pat. 116 d A ^ 41 
Specific pe-cformance.: See TRANSFER oF PROPERTY 
Aor, 1882, s. 6 (e) RE " 848 
Lard sold to third party— Subsequent to con- 
_traci—Dec-ee. j 
The proper décree ina suit for specific perform- 
ance ofa ccntract to sellland when the same has 
been sold to a third party subsequent*to the con- 
tract with tae plaintiff is to direct the subsequente 
purchaser tc execute a conveyance to the plaintiff. 
N GAURISHANKAR v. IBRAHIM ALI, A. I. R. 1929 Nag. 
298 ES ` : 70 


Specific Relief Act (I of 1877), $. 23 (b). See 
“TRANSFER 2m, Property Acr, 1882, s. 6 (e) 848 
s.27%b)—Trusts Aet (II of 1882), s. 91— 
Limitation Act (IX of 1908), Sch. I, Arts. 118, 
l4—Agreement for sale—Subsequent purchaser 
with notice—Suit for specific performance against 
vendor aloae—Subsequent suit for possession against 
purchaser— Limitation. es 

Ifa person to whom property has been agreed to 
be sold allows his right to sug “for specific per- 
formance of the agreement of sale against a sub- 
sequent purchaser with notice to-become barred by 
limitation, hs loses his right’ to recover “possession 
from the sudsequent purchaser. The mere obtain- 
ing of a decree for specific performance subsequent- ^ 
ly, against the vendor would not give him am 
additional right to obtain a decree for specific per- 
formance against the subsequent purchastr, nor 
would the exzeution of a sale-deed by the vendor 
give him a new right to demand possession 
from the sutsequent purchaser. 

A purchaser's right to possession being depend- 
ent on the ecntract of sale, ifa suit for specific per- 
formance of the agreement for sale is barred, a 
suit for possession cannot be maintained. N GAURI- 
SHANKAR v. IERAHIM ALI, A. I. R.1929Nag.248 . 

s, &2—Cowrt's power to grant pure declara- 
tion, source of—Essentials for grant of declaration 
— Suit for dgclaration that directors of Company 
are no morz directors, maintainability  of— Court's 
discretion wo refuse to grant sueh dedaratiog — Dex 
claration when io be  jranted—Company Law— 
Company without directors, possibility ; of — Articles 
eof Associazion providing election of directorg ne : 
mually-Di-ectors not re-elected after year from 

revious, el«ction—Continuance in, office of previous 

arectors. . . : Š : 

The Courts power to make a declaration without: 
consequentia. relief is derived from s. 42, Specific 
Relief Act, and in suits for declarations pure and 


806 - simpleregarc must te haf to its precise terms. A 


9 m l . 
^ p. sr e 


* oe " 579 
Specific Rellet Act—oontd:. "M 


plaintiff coming under this section must, therefore, 
be-entitled to a legal character orto a right as, to 


property. Therefore, a suit by a share-holder of: 


a Company for a declarafion that the directors 


. direotors and thatall the acts done by them were 
" illegal and void is not maintainable. : But even if 
'' ‘Such a suit were maintainable the Court would 
: refuse: to grant, the declaration in exercise of its 
". „discretionary powers. 

t Jurisdiction to give a declaratory judgment should 
be exercised sparingly, with great care and jealousy 
and with extreme caution. : 2x 

.' Though a Company may go in without directors 

“in certain special cases, yet in such cases the Qori- 

pany itself must determine that it should have no 

directors and that the work should be carried-on 
by some other agency. PA 

Even if the Articles of Association of a Company 

' ` provide that directors showld be elected annually at 

a general meeting, so long asa general meeting is 

not held after the expiry of a year from the pre- 

ious election, in which directors are to be elected, 

e directoss elected at the previous general meeting 

would continue in office. C KAILASH CHANDRA DurT 

| @y. JOGESH OBANDRA Masumpar, 32 C. W.N, 1084; A. I. 

: * R. 1928 Cal. 868 , `. : . |: 724 

a = sS. 42—Suit for declaration—Mutation of 

transfer in favour of next heir refused—Suit for 

. declaration by such heir, competency, of —Abstract 
declarations, ieee ' 

Where .a person entitled . to secceed on the 
death of a widow has been refused mutation effect- 
ing acceleration of the right of succession and has 

.been referred by the Revenue Court io a Civil 

.."Gourt for establishing his right, a suit for declara- 

tion ofright by such a person is'competent inas- 

,' much as if the plaintiff gets the declaration sought 

.- for and the Revenue Court on the strength of that 

declaration allows’ the transfer lie would obtain 

of the estate at once.. L' SHAHAMAD `V. 


~ 


possession. 
5 MunaMMAS Brat, A. I. R. 1929 Lah. 58; 10 Lah. 485; 
n 30 P. L. R. 678 ne 2. an, 189 
© a sg, 54 (e)—Injunction ‘restraining’ birtdar 


efrom receiving gifts granting of—Injunction to 
: * prevent multiplicity of proceedings. 
" An‘ injunction ean be granted. even where 
pecuniary compensation would afford adequate relief, 
if it is necessary to prevent multiplicity of judicial 


e proceedings. ! . 
:* “Where there was a dispute between A and B 


. with regard toa birt right and they agreed that A? 


. should receive gifts for 24 days in the month and 


'. B for 6 days and B's heirs sued for & permanente è — 


ihjunction restraining A from receiving* gifts on 
those 6 days: La a. 

Held, that an injunction like the one prayed for 
did not involve any compulsion on the part of the 
and could be granted. A Mansa. TEWARI v. 


'.jajmans 
e PatmsnAR Pewart, A. I.R. 1929 All. 327; (1929) d A 


.J. 754 . . 
—— §.55—Encroachment of building—Manda- 
2o. tory injunction— Principles. en 21 

A. Court will not issue a mandatory ingunction eto 
demolish & structure. which hes been constructed at 
considerable cost, even if it has encroached upon 
another land, unless it can be shown that its existence 
would cause such damage to the owner of the land 


P Obiter.—Lle dishonesty of purpose orgknewledge of 
x v ao 


INDIAN CASES. 


elected in a particular year were no longer its" 


eneroached upon 48 would not be. compensated , by f 


. [i999 - 


Specific Rellef Act—coneld, 


trespass & „brought home to the defendant, it would 
be case fora mandatory injunction and not for com- 
pensation. B LALJI DAYAL v. VisuvaNATH, 31 Bom. L. 
,,R.126; A. I. R. 1929 Bom. 137 234 
“Stamp Act (IL of 1899), ss. 49, 50. See MiNoR 
: - 713 
Substituted service, effect of. See Res Jupicata 


$ 363 
Succession Act (XXXIX of 1925), s. 2. See 
Punu3an Laws Act, 1872, s. 5 308 


—— 55, 227, 263, 273-—Grant ofl Letters of 
Adminstration, value of—Letters wrongly granted 
.. —Proper remedy—Probate Court's power to revoke 
grant—irounds for revocation—Testamentary law 
= India and Hngland—English precedents, value 
07. 
The grant of Letters of Administration so long 
^as it subsists is conclusive evidence as regards the 
proper execution of the Willand the legal character’ 
conferred on the administrator, Where itis alleged 
that Letters of Administration have been wrongly 
granted -he proper course is to apply to the Court 
which granted the letters to revoke the. same, - 
and not to institute a separate suit. ` 

Section 263 of the Succession Act is very: com- 
prehénsive and gives ‘very wide powers -to the 
Probate Court itself to revoke a grant for “any 
just cause". The grant can be revoked not only on 
account cf defects-in procedure but also on the 
ground that Will is a forgery. . 

The lav in India in respect of testamentary cases 
is somewhat different from the lawin England and 
such cases ought to be decided with reference to 
the relevant enactment of the Indian Legislature 
uninfluenzed by any considerations derived from 
English Law on the subject. L Daropti v. Santi, A. T. 
R.1929 Lah.483 - . 452 
——— — s, 270—' Fixed place of abode, meaning 
. of—Hesidence for ten months before death—Move- 

able prcperty within ` jurisdiction of Court —Deposit 

with Bcnk, whether moveable property. 

Where the deceased who was a native of Lucknow, 
lived for about ten months before his. ‘death within 
the jurisdiction of the Court of Ambala : 

Held, -hat he must be deemed to have had ‘a 
fixed place of abode’ within the jurisdiction of the 
Court of ambala as contemplated by s. 270, Succes- 
sion Act. . r 

A depsit with a Bankis moveable property. L > 
SOoBHAG Rani v. Lapo Rani, 11 Lah. L. J. 11; Av I. R. 





1929 Lah 282 - > : ` 305 
—————s. 273. See SuooEssrioN- Aor, 1925,.8. 227 
- . 452 

1925), 


3. 370— Provident Funds Act (XIX of 
ss. $, E Provided Fund—Nominee dying before 
bscriter—Succession—Rights of nominee's” heirs 
e and swbscriber's dependants—Succession Certificate, 
Where a person nominated $n the Form of Decla- 
ration wish regard to a‘Provident Fund °dies before 
the subscriber who nominated him, at the death of 
such subscriber, it will be his first dependant, and 
nat the hair of such deceased nominee, who.will be : 
entitled to the benefit of the Fund. S ISMAIL ve. 
ANINA, A I. R. 1929 Sind 158 - 561 
Sultg Valuation Act (il of 1887), s.. 3. See 
Court Zzzs Aor, 1870, s. 5 (b) (d) - 209 
————- 5, 8., See Court Ferers Act, 1870, s: 7 e I 


—— 3.11. See Count Fres Aon, 1810, 8.509) (d) f 
nee COT moo Te 
Tender, SeéOSntract Act, 1872, 8. 38 844, .. 


e 1/ 
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Tort—Joint tort-feasors—Plaintiff's right to proceed 


against any of them. ] 
A suit for damages for wrongful conversion of 
property being à suit in tort, can be maintained 
againstany one or more ofthe body of tort-feasors 
at the option of the plaintiff. C GoxuLpas v. OHAGAN 
Lat, A. I.-R. 1928 Cal. 887; 32 O. W.. N, 208 727 


Transfer of Property Act (IV of 1882), as amend- 

© ed by Acts XXVII of 1926, X of 1927 and XII 
of 1927—RHetrospective operation—Mortgage-deed— 
Signatures of Registering Officer and identifying 
‘witnesses ‘to registration endorsement, whether 
sufficient attestation. 


. Acts XXVII of 1926, X of 1927 and XII of 1927, : 


dealing with the requirements of valid attestation 
of a mortgage-deed are retrospective in their nature 
so as to apply to mortgage documents executed on a 
date prior to their coming into force. ' 

The signatures of the Registering Officer and of 
the identifying witnesses affixed to the registration 


. endorsement under ss. 58 and 59 of the Registration 


Act amount to sufficient attestation . within the 
meaning .of s. 59 of the Transfer of Property Act 
read with the aforesaid amending Acts. M VEERAPPA 
OHETTIAR v. SUBBRAHMANYA AYYAR, 55 M.L.J.794;. A. 


I. R. 1929 Mad. 1; 28 L. W. 955; (1929) M. W. N.14; 52: 


B. 123 367 


ti S, 6. See FAMILY SETTLEMENT : 


s. 6. See U. P. Land REvENUE Act, 1901, . 


. 8. 118 869 
————$s. 6 (d)—Right to receive future mainten 
“ance, alienability of. o Ok 

The, question whether the right to recover future 
maintenance allowance is alienable or not 
depends not on whether a 
created for the same but on the true intention of 


the parties. lf the intention was that the right’ 


should be restricted. in its enjoyment to the owner 
personally, it cannot be transferred under s.6 (d), 
Transfer of Property Act. Nor can a mereright to sue 
for the.remainder otallowance that'may fall due in 
future be transferred under cl. (2). `- 

"Where & Muhammadan husband agreed to pay a 
certain.sum of money per month to his wife for 
her lifé as kharch-i-pandan and secured the payment 
of theamount by means ofa charge. on immoveable 
property: ^ . : : 

, Held, that the allowance must’ be held to be a 
merely personal allowance in the absence of anything 
to show that the partias intended that the right 
should ‘be transferable. A ALTAF BEGAM v. BRIJ 
Narain, A. I. R. 1929 All. 281; (1929) A. L. J. 367; 51 
A.612 . 2 855 
——— —— S, 6 (e)—Settlement of property in trust— 


Allowance reserved in debtor's fafbur whether aMen- , 


able...” : < 

Where the owner of an impartible estate creat@d 
a trust. for the purpose of his debts reserving an 
allowance of Es, 5,000 and odd a month.in his own 


favour: : E 
-Held, that the allowance must ‘be regarded as a 


reservation of his own property and was not a‘mere- 
right to maintenance. coming under s. 6 (d), Transfer 


of Property Act and was, therefore, ‘alienable. M S, 
A. ÉAJAMIER v. SUBRAMANIAM OHETTIAR, A.I. R. 1428 


Mad, 1201; 52 M. 465; 30 L. W.36 | 827 


—-— s, 6 (€)—Specific Relief Act (I of 1877), s. 
* 28 (b)—Breach of contract—Transfer of right to 
` specific performamce, validity of — Mere right to sue.’ 
"A right t$ specific performance is ofea contract is a 


e 
e 17 7 M 


., M DonazswAMY-MUDALI v. THANGAYELU MUDALIAR, 


312, 


charge has been. 


<. grantor sa 


à 


Transfer of Property Act—codtd. ~*~ , 
transferable right end a transferee has the rights of 
his transferor, namely, ‘the right to sue, within the 
time albwed ty law, for specific performance or for 
damaget. AMI d y : 
The term “a mere right to sue” in s. 6 (e) of the 
.Transfe- of Froperty és is only applicable to right 
to. sue in respzct ofa breach of contract where the 


e 8pecific.enforcement ofthe contract eannot be MALE 


M.W. 142; A.L R. 1929 Mad, 251; 30 L. W. 39 

T i 848 

s. 8—Transfer. 

““Transferee's right to joint share in ‘sehdaries' and 
gatew-y—Przsumption. 

. There is a presumption that the owners of the 

houses in a mchalla have a joint right in the  'seh- 


daries’ znd ga-eway and in the absence of evidence. 


to the contrary, effect should be given to that pre- 
sumption. "AC " . 

The tzansfer of a house and a mohalla would carry 
with it the right to a joint share in the 'sehdaries' 
and gateway vnless a different intention is expressed 
or necessarily mplied. A Ram SARUP v. „QIRDHARI 
Lat, A. I. R. 1929 All. 371 _ 737 
——+ s. 8—' Transfer of property’, meaning of— 

Sale >y Muhammadan to his heir—Credtion of 

waki zy venlee—Sale held invalid—Vendee’s share 

as hew, whether dedicated—Construction of wakf. 


M, a-duharmimadan, executed a sale-deed, about - 


three dzys before his death conveying two villages 
to his mother Æ A part of the consideration was 
paid in rash Fut the major ‘portion was reserved 


with R who was authorised to spend iton such. 
charities as she liked. A few months after M's death: 
R executed a -leed of wakf by which she dedicated: . 


, the two villages professing to do so-under the terms of 
the sale-leed. na suit between Rand the other heirs 
of M it vas deGded that the sale-dedüÜ was invalid. 
R therecponéxecuted a sale-deed Wn favour of the 

. defendaris pur»orting to convey her one-third share 
as an her to M in the two villages. 
the wakj sued the defendants for a declaration that 
this oneshird share had already been dedicated wđkf: 


Held, ty the Tull Bench (Mukerjee and Kendall, JJ., e 
Naiamatullah,J., dissenting) that the deed: of wakf * 


executed. by R- assuming it to be otherwise Palid, 
operated on the pue-third share of R in the two villages 
and was not confined to such estate as E was 
believed to pos.ess in them, under the sale-deed exe- 
ceted to Ler by M. b uo . . 
Per Mukerji, ./.—Seotion 8 of the Transfer of Pro- 
‘pyty Ac contemplates transfer of some. property 
zangible or iptaagible and not mere title. A FAZAL 
Auman v. S. Har Prasan, A. I. R. 1929 AIL 464; (1929) 
‘A. L. J. 520 © EM . | 
* . 8.10. See LANDLORD AND TENANT, 153 


—— S, lO—Transfer | of | property—Condition 
restratving ,clienation to àmy person Aher- than 
grantor, valicity of. i , 


A®concition fà a transfer of immoveable 





“property 


restrgining thetransferee from parting with or dis- 


posing ci tha? property to any person other than the 
i «ondition ‘absolutely - restrainfhg the 
transferes from parting with or’ disposing of his 
interest’ 2n the property, within the meaning ofs. 10 
„Ofthe Transfer of Property Act,:'and' is void. A 


AsGHARI3EGAM v. MAULA Barisi; A. b R, 1929 All. 
. 881; (1925) A,L J. 515° e SS ee 90: 
> € 
- * e . ' 
z | e 
e * 1 


^ $$ 


''of house im  mohalla— : 


The mutwalli of :' 


s 


N 


. meh .- 
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D Pos . BRDIAN CASES. 
"Transfer of Property Act—contd. — - Transfer of Property Act—contd. 


- s) 41—Transfer by "ostensilje .nwner— performance was | d in OI SC 
7 Reasonable enquiry into title of vendor, necessity of pen d resa Nie vasa in favour of the buyer who, 
E yi of enquiry,” effect of —Public records, Re tat the sale by the Magistrate was affected’ - 
E NER MC ' . y the zule .of lis pendens and elainti 
A bona fide purchaser for value from an ostensible- entitled: so recover die property. B. erg rire 
owner can invoke the protection of s. 41 of the TEMKAR 7. GOWwND KRISHNA . ÅBHYANKAK,' 31 Bom L 


` Transfer of- Property Act onlys ifhé provee thathe R. 345; =. I. R. 1929 Bom. 2 ; UNE: 
had ascertsined by enquiry that the vendor had |— ——— s. B2 Transfer Ao dedis ND NM L I: 
pores e Dae transfer. ; Consea ently, if the e - positioz of. 4a ; se 
title of the real owner can be discovered. upon a The ‘ éfendant-a d` in 
: ni uda Ü : : -appellant purchased ` a ce 
simple auy by ins dealing with the osten- holding pending b lectnietit P daden paia Pah PA pes 
sible owner, that title cannot be denied. vendor for arrears ofrent. In a suit for declaration 


“The mere keeping of one'sname over a property ' of title by the landlord against him í 
either. in Government records or in: private papers ejectmens he contended that his vendor WAE pies 
does net: relieve the purchaser from such an owner  hdlder ard that his ejectment was illegal: 
from the duty and responsibility of making an Held, cismissing the objection, that the contention .- 
enquiry into the title of that owner. nat having been raised in the ejeetment proceedings 
: "The fact that the Record of Rights, the khus mahal by the seller, or after the sale, by the purchaser 
reeeipts, etc, were in the name of the ostensible himself, she principle, if not the terms of s. 52 of ` 
owner, and $hat'he wag solely dealing with the ths Transfer of Property Act, would apply and the ' 
property is not in all cases sufficient to attract the title, if any that: could accrue to the appellant could 
application of s. 41 of the Transfer of Property Act. accrue only subject to the result of the ejectment 
SE Pat LET EM Baii v, ANWAR ALI, l0 P.L. T. 254;  proceedirgs. A Bris NARAINMAN v Mortranr, A. 1. 
| "eA. ILR. 1939 Pat. 305 ` < 779 R.1929 All. 159; 13 R.D. 273 >’ i ' 792 
v ss 51, 63—Improvements effected by ` —— 3. 53— Fraudulent transfer—Transfer to 
. mortgagee, law governing—Mortgagee by, con- satisfy ‘creditors—Subsequent creditor's right to -- 
>  ditional sale effecting improvements—Assumption challenge transfer on ground of. fraud 
of absolute title—Belrey im title whether bona fide. Though it is not necessary for a person who . 
The principle on which-s. 51, Transfer of Property asserts that a transfer is fraudulent to prove that , ' 
Act, is based is one of equity and’rules of equity ' he was = creditor on the date when the document 
. can have no application where there are clear rules WS executed or the transfer was made, ‘yet where | 


‘of Statute. "Therefore, the law relatimg to compensa- there were no creditors except those who ‘were ia 
tion for improvements effected by a mortgagee in satisfied aut of the funds raised by the transfer, a . . 


possession is governed by s. 63 and not bys. 51 of subsequent creditor cannot challenge such transfer 
the Transfer of Property Act. E as beingfraudulent, as there could be no intention 


From the mere faet that a mortgagee by. condi- to defeat a creditor who did -not exist. L Firm 

tional sale has spent money over the praperty, it is- BHAMBA Bam GIRDHARI Lan v. Rau- Pyara Mau — 716 
+ ‘impossible to draw an inference that he acted in, ^ ———— 9 53—Transaction defeating or delaying 

‘good faith and®that ‘he believéd that he was creditor, pre-sumption of— Defeating or delaying 

absolutely entitled’to the property. ' eredita, meaning of— Fraud, necessity ofi . 

A toórbgagee by conditional sale cannot acquire a- "There is no presumption under s. 53, cl. (2) of the 
title to thes property without going thrcuglr certain Transfer of Property Act that a ‘transfer is in~- 
formalities. Therefore, if he assumes on. the. expiry tended’ to defeat or delay the creditors unless it is~ 
of thé term of the mortgage that he has become the shown that the effect of such transfer is. to ‘defeat 

absolute owner of the property, he cannot be said OL delay .a creditor and: that the consideration for 

have believed in good faith that he was absolutely the transfer was grossly inadequate. l 

entitled to it. A Gopr Lan v, ABDUL Hamm, A.I R. The trensfer which defeats or delays creditors is * 

1928 All. 381; 26 A. L J. 887 > 91 nota tramsaction which prefers one creditor to another 

2 E ; : ote but an instrument which removes property from the 

s.52—Lis pendens, applicability of, to creditors for the benefit of the debtor. This is true 

sale ‘by. Criminal Court—Criminal Procedure even though the debtor intended to defeat the 
Code (Act V of 1898), s. 88 — Proclümation agains® claims o-the other creditors and the transferee had . 

absconder, effect.of. « i knowledge of this, if. his only purpose was to 


“The doctrine of lis pendens applies to sales bee “secure payment of his own debt and the property is:' 


“Criminal Courts of property attached whder s. 88, not worta materialiy more than his debts. 
Oriminal Procedure Code. , In order that a transfer may be yoid under s. 53 
"The title to the property of an absconder does e ofWhe Transfer of Property Act the transferor'a 
not vest in the Government from the moment the fraud is in every ĉase essential, added to which 
absonder fails to.appear on the.*appointed date, there mast be a want of good faith gn the trans» 
©. While the Might atid power of Government to attach © feree. L annu Ram: v. OHARNU, A. I. R.1929 Lah, ^. 
' begih from the time for appearance specified in 409; 30 E. L. R. 3067 11 Lah. L. J. 251 0 817-; 
. the proclamation, the exercise ofthe power begéns — s. 53—Transaction with intent to defeat or 
` e only withattachment. i delay sreditor— Creditor's option to accept or avoid 








A personabsconded after executing an agreement -such -ransaction— Creditor suing transferor and 

to sell his property. The Magistrate issued a pro- transf-ree— Approbation of transaction—Subsequent 
climation fixing a date for appearance. elhe ` reprobation not permissible. . ; 
Property Act, a transfer | 


absconder did not appear. The buyer subsequexitly Under s. 53, Transfer of 
instituted a suit for specific performence of the ' with intent to defeat or delay a creditor je vaidable ' 
agreement $o ‘sell. During the pendency of this at the option of the person- defeated or delayed. /* 
guit-the property was at&ached under s. 88,Criminal When such a person becomes aware of the transaction’ ..: 

. Procedure *Code, and gla. A decree €or specific’ which he hasas- option. to-avoid, he must ‘Rot afing m 
4 e a My 4 d & s. n 
e ' 
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Transfer of Property Act—contd. | 
` it expressly or do any act which amounts to an 
affirmation of the transaction so as to destroy his 


right of avoiding it. He has, the election of. either 
accepting the transaction or of avoiding it. Once he 


has decided to do one thing he loses the other. 


option and cannot be allowed to reprobate what he 


has approbated. Therefore, where a plaintiff sues his: 


debtor, the donor, for recovery of his money and also 
-impleads as defendants the debtor’s donees on 


account of their getting the debtor's property by- 


way of gift, the plaintiff must be deemed to have 
approbated the gift and he cannot be subsequently 
allowed the option of avoiding it under s. 53 öf the 
Transfer of Property Act. A SacHITANAND TIWARI 

v. RADHAPAT PATHAK, A. I, R. 1928 All. 234; 26 A. L. 
J. 524 86 
— — sS. 53—Transfer by judgment-debtor—Mere 

existence of other property, whether prevents 
transfer from being fraudulent. 

. The mere fact of the debtor having other pro- 
perty would not prevent the applieation of s. 53 
S the Transfer of Property Act toa transfer made by 

im. : 


When a person gèts a decree, he is entitled to` 
execute that decree against any property of the, 


judgment-debtor, avd if the judgment-debtor ilien- 
ates some of his property, he restricts the facility 
of the decree-holder to execute his decree. It isa 


question of fact whether his other property is of A 
such an amount and so easily available for satis-. 


faction of the decree as to render thé disposal by 
the judgment-debtor of the particular property im- 
material. A Gorr OHAND v. JODHRAJ DEOJIT, A.I. R. 
1929 All. 458 z 815 
s.53—Transfer under collusive decree to 
defeat creditors—Validity of transfer—Transfer 
in lieu of mahar—Tests.  ' dup 
Though the provisions of s. 53 ofthe Transfer of 
Property Act do not in terms apply to a transfer 
by a decree of a Court, the principles enunciated 


in the section are of general application and may, 


be applied to such a transfer where the decree is 
fraudulent and collusive and . intended to defeat 
creditors. ' 

Fraudulent transfers by Muhammadan debtors in 
favour oftheir wives ostensibly in consideration of 


mahar but really to defeat creditors are of common - 


oċcurrence and in the case of such transfers, Courts 
should inquire as to, what were the circumstances 
of the husband when the: mahar was fixed, what 
was its nature, and if prompt, why it remained 
unpaid and what cireumstances precipitated the 
transfer and how it waseffectually carried out. A 


AXRAM-UN-NissA v. MusTAFA-UN-Niss4, A. I. R 1929" 


AIL. 238; (1929) A. L. J. 358; 51 A. 995 445 
——- S. 54. See FAMILY ARRANGEMENT 861 
S. 55, application of, to Punjab—Vend%r 

and purchaser— Warrgnty of title 
Under s. 5® Transfer of Property Act, the princi- 
ples of which apply tothe Punjab, in the absence of 
any contract to the contrary, the-seller is always 


deemed to contract with the buyer that the interest - 


which the seller professes to transfer subsists and 

that he has power to transfer the same. 

NAND v. GHULAM Hussain SHAB, A. IR. 1929 Lah. 48 
4 


ss. 56, 81—Mortgage-decree— Sale—Deposit 
of decree amount—Suit for contribution—Limita- 


tton—Limitation Act (IX of 1908), Sch. I, Art. 61° 
. Neither i3 the-caet tha&the teansaction for: sale and 


The right to redeem a mortgage doef not come . re-purchase &z contained 


` —Contrigution, principles relating to. 


bd . e 
* : 
. i , PL 


Í l . x ba sus ARM Gu 
oS GENERAL INDEX, 
| "Transfer of Property Act—contd "| 


“to an end as Soon as the property is-sold in execu- 
` tion of a deczee 6n the mortgage but subsists until 


* the mori, 


L PARMA - 


‘the saleis ceafirmed.. `. A 
Where certzin properties were sold under a mort- 
, gage-decree and a purchaser of a portion of the said 
properties dsoosited the decretal amount under O. 


. AXI; r.89,^Grvil ProeBdure Code, to avoid confirma- 


tion, and / ied to recover. the amount deposited rom 
igon: "- f 4 
. Held, shat the deposit was a payment for re- 
demption and the suit was not governed by Art. 61 
of Sch. I oftte Limitation Act. 
.. The provisions of s. 56 of the Transfer of Property 
, Act have no zpplication to a case of an auction-sale. 
Where seve-al parcels of property are mortgaged 
fo secure one debt, each parcel is liable in the 
absence ofa <ontract to the contrary, to contribute 
to the debt & the proportion which its value bears 
to the whole of the property comprised in the 
mortgage anz every person who purehases one of 
those propertes incurs a liability to.that ‘extent. 
any suca purchaser has to discharge the 


whole cf the mortgage-debt, he is entitled te claim, 


contribution Tom the owners of the remainder of 
the mortgagec property. A Navsar LAL v. MAHADEO 
Prasan SINGH A. I. R. 1929 All. 309; (1929) ‘A. L. J. 


' 419; 51 A. 6C6 : 297 
O00 —— $. E3—Sale or conditional mortgage— 
Tests—'Conzitional ‘mortgage, definition — of— 


Relation of rebtor and credit 


€ or, whether essential— 
: ‘Ostensible’, neaning of. - nE 

-Section 58 (c, o£ the Transfer ‘of Property Act does 
not mean ther any transaction, where thereis an 
apparent sale ‘whether real or only ostensible) on 
certain conditions is necessarily a mortgage by con- 


. ditional sale, vut means only that, of those. trans- 


actions which are mortgages, those which take the 


: form ofan.o&snsible sale on ‘certain conditions gre 


‘to be called mortgages by ‘conditiow:l sale. ` 

In order ta determine whether ® transaction is a 
mortgage by -vay of conditional sale withig J. 68 (c) 
of the Transfe- of Property Act, it is;7XKWen fore, 
necessary firs-io ascertain whether the -tfansaction 





-~ isa pope atall within the definition contafned 


in s. 58 (na) af ne Act. 
that the objee: bears a certain form or appearance 
without :suggerting that itis.oris not that of which 
it has the experficial appearance or tb) that the 
object bears e certain appearance but is not really 
that of which it bears the appearance: and it is in 
fhe latter sens: that the'word is used in s 58 (c) of 
the Transfer oc Property Act. ` 
e eWhere a tracsaction purporting to be a sale cone 
tained a cuss empowering the transferor to res 
purchase the „property at ary time within thee 
gears from the 1 
one for a sale. there was no provision for payment 
. of interest and there was nothing to show that the 
relation of deb:or and creditor continued. t@exist : 
Held, that t lower Courts were justified in cbm- 
ingeto the corclusion that the transaction was not 
a mortgage by way of conditional sale, but an out and 
out sele.  ¢ TK ` 
“In .determinirg whether a transaction i8 *en out 
and gut sale œ only a mortgage by tonditional sale 
the mere fact.that prior to the date of the transe 
action the relation of debtor and creditor existed bes 
tween the par-es affords no indication either way, 


fn one documant conclu- 

e . ` 

m 4 . 
ee 


ate of sale but the price wasa fair 


-The word “Stensible” may mean either (a) merely e 


'. 


Š Ue . 


M 


976 P ; 


Tránsfer of Property Act—eontd? , 
sive: A Mumraz Baca v.Lacuumr, A. I,-R.. 1929 
AL 114 C .Í 807 


L——— s, 59, application "of, to Punjao-—Evidence 
Act-(I of 1872), s. 68—Mortgage, proof o7 —Attesting 
. witnesses not produced—Other evidence, admissibility 





1.09. i A 5 
; ARTA 59 of the Transfereof Property Act” re-- 


quiring a mortgage-deed to be: attested by at least, 
two. Witnesses is not applicable in ‘tae, Punjab. 
“Therefore, omission to prove the document by the 
attestors does not contravene the’ provisoneof s. 68 
‘of the Evidence Act and the mortgagé-dzed may be 
proved by the production of other evidence L MARU 
Gincu v. MogEU, A. I, R. 1929 Lah 493 610 
——— ss, 59, 78—Equitable mortgage—Omission 
to deposit all title-deeds—Subsequent depasit of some 
title-deeds with another—Priority—Grose negligence. 
Plots: A and B were held by one M under two 
separate, lease-deeds, M sold these plots to G by a 
registered salegleed and the fact of sale was endorsed 
on both: the lease deeds. G deposited tEe sale-deed 
and the lease-deed relating to plot A w-th X with 
the intention to create an equitable mortgage. G 
Subsequently deposited the lease-deed relating io 
plot B with Y with the intention to crezte another 
@gquitable mortgage : me š 
Held,‘(1) that as G had deposited the cale-deed of 
plots A and B with X, an equitable mcttgage was 
created: in favour of X over plots A aad B, even 
though the lease-deed relating to plot 3 was not 
handed over to X ; 
(2) that the mere 





factthat X had got insisted on 


` getting’ the lease-deed ‘relating. to plot -B did not 


amount to such gross negligence on his partas t 
justify Y's mortgage being preferred to ais. ' 
A valid equitable mortgage may be created even 


though: all the title deeds relating to thé property - 


are hot deposited with the mortgagee.’ ` 


- Omission to geé all the 


Y. B.A. R: M. OHETTYAR V. A. K R.M. CHETTYAR, A. 
I. R. 192% Rang. 65; 7 R. 28 475 
= S. 63. See TRANSFER OF PROPERTY Act, 1882, 
8. 51 [ 91 
s. 63—8Mortgage—Addition to 2roperty by 

© mortgagee—Compensation for improvement, -right to. 
Where a mortgagee wantonly, unnecessarily’ and 
without any view to protect, restore or renew the 
original property adds to it, he is not entitled to be 
paid the costs of the addition But if ir restor- 
ing or repairing the original property he has im- 








proved that he is entitled to such ‘ecsts. L MOHINDAR® 


SINGH v. HIRA SINGH . i 894 

ss. 63, 76—Usufructuary 

* .Ecpenses incurred. by mortgagee for -epairs and 
re-building, whether recoverable from mortgagor, 





- Section 76 of the Transfer of Property Act applies » 
to a case wben during the continvance of the. 


only x 
mortgage the mortgagee takes possession of the 


e mortgaged property. It does not apply to tae case when 


“the mortgage is usufructuary at its irception. 


"A usufrüotuary mortgagee is bound to pay ell 


.nermal expenses of upkeep of the property, and has’ 
no fight td claim -from his mortgagor „the: coste of- 


-buildiag the property. e ; 
re ion Eg of «the. Transfer of Propersy Act gnly 
allows a mortgagee to recover the price. s? the acces- 
sion where he'can prove that the’ accession was 
necessary-to preserve the property from: destruction. 


A Katto v. Gavan, A. I R.1929.A1 348 747- 
: "5467 (a). See MORTGAGE . °’ 214 
] s e U OPE i 
£ -" 
e “6 e . WR 


INDIAN: OASES. .: 


title deeds does not neces- . 
sarily amount to gross negligence inal cases. ^R -- 


martgage—e e 


Transfer of Property Act—contd. .. ~~ 


gs. 67, 68, 98—Anomalous- mortgage— 

Morigagor's:. default in delivering possession ‘of 

. mortgaged property -to mortgagee—Remedy of mort- 
gagee—ecree for sale.» ` a d . i 

. Held, oa the construction of the document in suit, 

that it was a aombination of a simple mortgage and 

an usufractuary mortgage, and therefore, did not 

“come witain the category of an “anomalous” mort- 


_egage refe-red toin s. 98 of the Transfer of Property. 


Act, 1882 

Under she terms of a mortgage-deed, dated the 
8th ApriL 1923, the principal money was to be 
repaid *w-thin 35 years, and on failure of the mort- 
gagor toro paythe principal money at the appoint- 
ed time, the mortgagee was empowered to realise 
the same by sale of the mortgaged property: It was ` 
also decla-ed that possession of the hypothecated pro- 
perty had been. delivered to the mortgagee. 


-The morgagor having neglected and failed to put 


the mortgagee in. possession of the mortgaged pro- 
perty as contemplated by the mortgage-deed, the 
martgages on the 14th May, 1924, sued the mortgagor 
for recovary of the mortgage money by sale of the 
mortgaged property:- ^" ce 


Held; taat the mortgagor, by failing to discharge. ' 
- his obligation of making over ‘possession to the 


mortgages, deprived the mortgagee of part of his 
security “by or in consequence of his: wrongful act 
or defaut” and accordingly, by virtue of s. 68 of 
the Transfer of "Property Act, 1882, the mortgage’ 


. money became forthwith payable, i.e., before the expiry 


of the afo-esaid period of 35 years and the mortgagee . 
wes entifled to an immediate enforcement of the 
mortgage by a decree for sale of the mortgaged ' 
property ander s. 67 ofthe Act. P C Lan NARSINGH 
PagrABv.MoHAMMAD YAKUB Kuan, 33 O. V. N. 693; 
AL R. 1229 P; C. 139;,49.0. L. J. 588; 31 Bom. L. R. 


825: (1923) A. L. J. 581; 30 L. W, 87; (1929) ari 


N.635; 4 Luck. 303 14 





i3. 76. See TRANSFER OF PROPERTY AOT, 1882, 

| 8.63 - . : 2.7. 747 

- —— 8, 78. See TRANSFER OF PROPERTY AOT, 1882. 
s. 59 |" 475 
—— — 8, 81. See TRANSFER OF PROPERTY Act, 1882, 
g. 56 } 297 


— 5, 84. See Contract Act, 1872, s. 38 844 
s. 89—Suit on prior mortgage without 
impleading puisne mortgagee— Purchaser, right 
of, im subsequent suit by puisne © mortgagee to 
hold tp prior mortgage as shield— Limitation, 
` effect of. ME d » p 
‘A purchaser in execution of a decree on.a prior 


mortgage io which the puisne mortgagee is not made -. 


a party. is entitled in a’ subsequent’. suit by the 
puisse mortgagee €u his .mortgage, to set up the 
prior mcrtgage asa shield against the subsequent | 
mo@tgazee. The right tc do so is not affected by the 


ber of Imitation in respect of his own mortgage. — 


M Kard>pan CHETTIAR v. Venkata PERAL, A. 1. R 


1929 Mac. 465 


ss. 91, 95. See MORTGAGE 225 





—— — 5. 98. See TRANSFER OF Property AOT, 1882, `s 


ss. 67, 68 2 ; : 414. 
: ' ss. 106,. 117—AÀgricultural — lease—Sub- 


tenant from year to year— Notice to quit, whether 
necesscry—Notice to quit 
legal. `` : | "M 
An year to year sub-tenant of agricultura) pro- 


perty i8 entitled to a reasonable notice under princi- /e 
to those of s.117:efthe Transfer of/. 


Property. Act before -he .can. be ejeeted *from.thg . 


ples analogous 


e. = 


t e. 


841. 


immediately, whether . 


< 


7 
t 
‘ 


ex 





. e = H B € 
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Transfer of Property Act—concld. U, F. Land Révenue Act—conold.' ts 


holding. A notice requiring him to quit the pro- 
perty at once on receipt thereof is not valid and 
legal. N Zixau v. RAMJI Mamanu, A I. R. 1929 Nag. 
169  . 662 
Trusts Act (Il of 1882), 5. 91. See Speco RELIEF 

Acr, 1877, s, 27 (bj ° 70 


U. P. Excise Act (IV of 1910), ss. 40, 41—HExcise 
“Rules, wr. 80, 82, 86—Liquor contract—Zmicensee 
entering into parinership with strenger—Legality 
of partnership—Contract Act (IX of 1872), s. 28, 
An agreement between a liquor contractor and a 
third person whereby, in consideration of thé money 
contributed by the latter, the former agrees to give 
him certain benefits in the share of the 
profits arising from the business, and the latter 


- also takes upon himself the liability arising from 


losses does not amount to 5 transfer or sub-lease 
sof the liquor contract within the meaning of the 
rules made under the U. P. Excise Act, and does 
not contravene the provisions of s. 23 of the Contract 
Act. A Rapuey SHIYAM v, Mewa Lar, A. I. R. 1929 
AIL, 210; (1929) A. L. J. 212; 81 A. 506 89 


U. P. Land Revenue Act (Ill of 1901),ss. 40 (3), 
42,44, 95—Succession to occupancy holding — 
Order of Revenue Court—Suit in Civil Court for 
declaration of title—Competency of- suit. 

Onthe death of an occupancy tenant there was a 
dispute between two parties as to succession to the 
holding. Proceedings were taken under s. 42 of the U. 
P. Land Revenue Act, impleading the zemindar also as 
a party and- the Revenue Court determined that 
neither of the parties was entitled tosucceed to the 
holding and recorded the party in possession as a 
non-occupancy tenant: 

“ Held, that the finding of the Revenue Court that 

neither of the parties was entitled to succeed was 

final and could not be re-opened by a Civil Court. 

Section 40 (3) of the U. P. Land Revenue Act which 


- contemplates a fresh suit in a Civil Court to set 


aside the order of the Revenue Court refers to matters 
which are decided and have to be decided solely on 


the basis of possession and is not applicable to 


proceedings where the question of title is decided 
in the presence of the zemindur. A Kasut PERSHAD 
y. AMBIKA Prasan, A. I- R. 1929 All. 165; 13 R. D. 
270 791 
— S. 41. See Aara Tenancy Act, 1901, s. 95 
870 

K ss, 42, 44. See U. P. Lano REVENUB Act, 
1901, s. 40 (3) £ 781 

s ss. 55, 57—‘Rent payable’; meaning of— 











. of correctness, rebuttal of. —— . 
` “Rent payable by tenant” within the meaning of s. 
55; U. P. Land Revenue Act, means only the feni gat 
ås actually payable by him at the date of the making 
of the «ecord and not the rent which may have 
been agreed to be paid at a future date. 

Where it isadmitted by both the parties that the 


rent recorded in revenue papers is not the rente 


that was being actually paid by the tenant, the 


presumption of correctness attaching to such records * 
*. "under 8.57, U.-E. Land Reventie_Act, is-amp 


. Rent recorded not actually payable—Presumptiðn . 


rebut- — 


—Tinperfect partition—Sale of share inone patti 
to'zz-proprietary tenant in another. patti—Suit for 
pre-emption. | . i 
The division of a village into a certain, number of 
complete pattis and ajoint patti is not a perfect 
partision within s. 106 of the U. P. Land Revenue 
Act, zad where there has been such a division an 
ex-proprietary tenantin one of the pastis does not 
lose Lis right to resist a suit for pre-emption of a 
sharein another patti. A NASBAT ALI v, RUDRA Nats, 
A. T. 3.1929 All. 448; (1929) A. L. J. 685; 13 R. D. 
530 > an > . 443 
———— sS, 118— Transfer of Property Act (IV of 

1882), s. 6—Bwilding site allotted to co-skarer on 

parzition—Transfer of building, validity of. 

The owner of a building may transfer it, eveh 
though the site upon, which it stands has’ been 
allotted on a partition to one of his -eo-sharers under 
3 118 ofthe U. P. Land Revenue Act. A KATAB 
Sivek v. BISsEAMBAR Sanat, ASI. R. 1923 All, 578; 
71929) A. L. J. I151; 13 R. D. 661 869 
———— s, 233 (K), scope of. See EsTOPPEL 1 


UJ. P. Municipalitiés Act (Il gf 1916), s. 116, 


225. See Kasements Act, 1682, ss. 15, 20 806 
8. 2095-—" Under the Act", significante of 


—QOcniract against provisions of Aci—Penalty for | 


obstrzction. . 

The words “under the Act" in s. 295, U. P. 
Huniezpalities Act, signify that the Municipal Board 
must have acted according to directions given in 
the Arta Therefore, no contract arbitrarily given 
by the Municipality in contravention of the provi- 
s.ons cf the Act can render obstruction thereof liable 
to penglty. A OnurraRIA V. MUNICIPAL Boarp, BINDRA- 
min, A. 1. R. 1929 All. 16; 30 Cr. L. J. 691; (1929) 
A.l.J 92 ; 798 


Usuricus Loans Act (X of 1918), s. 3, when appli- 
cable— Contract Act (TAn 1872), -s. 16—Rate -of 
interest, Court's power to reduce—'Iixegssive",..de- 
finiti m of —Compound interest, not payable except 
on proof of agreement, 


The Tsurious Loans Act entitles the Court to-sre- - 


open & transaction only when the interest is exces- 
sirean when the transaction was substafMially 
urfair, » 

The word “excessive” applied to interest, is a 
reative and elastic term, impossible of absolute 
definiticr. » 

The rate of lper cent, or Re, 1-4-0 per cent. per 
month cannot be characterised as in any way excessive 
or extortionate ín the case of a hand note which 
dess not earry any security. a 
r Compound interest wil not be allowed except 
wLere tiere is an` agregm ent, express*or implied, to 
pay it & where the debtor has employed tHe money 
in trade and has presumably earned it, or unless 


‘its allowance isin accordance with a custom of-a 


particular trade or business. An agreement to pay 
compound interest may, however, be impHed from 
ihe acts mode of dealing or acquiescence of the 
parties. Pat Rauxisuun Ram v. BANSI SINGH, e10, P. 
L.T. 325 A.I. R 1929 Pat 340 : * 43 


Vendor 2nd purchaser—Inclysion in sale-deed of 


ee 


“ted, A AHMADI BuGaM—v; DHan~SinGH,-b-R>9-Ar137 ~e—property situate—at-an other placé-to- avoid registran 


Rev; 13 R.D. 241; A. L R. 1928 All. 365 273 

-4———— 5, 95, See U, P. Lanp Revenus Acr, 1901, 
a. 40 (3) PPM PX 791 

pan 8S. TO6—Agra Pre-emplion Act «XI. of 

" 1922, 8, 9— Division of, village*ini& complete pattis 
Is 43 g 


tion at proper place—Fraud on Registration Law— 

Sale, whether rendered invalid—Registration. Act 

(XVI of 1908), ss. 17, 28. OPE LUE NE. 

V here, with a view tofvoid registration of a sale, 

deed dà s particular Nd ome ‘Other propery. 
: : eo | i 


5 cM 5 
* Vendor ‘ahd Burch asses me es 
* . situate at.another place ib included in the ‘sal deed, 

the question whether or not there has besn'é fraud 
e. on the law’ of registration rendering the entire sale 
was actually intended to be sold. Where it is 
found that such property was, in fact, intended to 
be sold there can be-said to be no fraud on: the law 


-of registration and the transaction is valid in Rs 
entirety: L Gopua Raw v. Sopa Sinen,-l0 Lah. L J, 


457 


- = Ointesion ‘to obtain title- deeds from vendor 
pran — Negligence. 

Where a man satisfies himselfof the genuineness 
“ ef a lease that has been issued in the name of- Fis 
vendor by the Collector and that there has been 
mo dealing with it reported in: the Registration’ 
Office from the date of issüe upto the date of. sale, 
he must be deemed o have done all that an ordinary 
prudent purchaser ‘could be expected to do.. 

Though it is not'always negligence. on the 
part qf-a mortgagee to fail tg secure the title-deeds 
E land. mortgaged to him, the case would be 

ent if a purchaser "fails to get the-title-deeds 

Y his vendor. Thus;failure on the part of the 

Pulchase! of a -Government lease to. obtain the title- 
Heed, ien. Government lease and to report the trans- 


- 8m 





fer to the Collector or to get it entered in the Collec-, 


^R Maune 
A LR. 
470 


fors Registr amounts to negligence." 
Kyara v. P.L. T. A. R. CHATTYAR, 6 R. 643; 
1929 Rang. 150., e 
‘Title. 

A. .person. who. 'sets-up a title to eis by 
purchase , must prove that” his vendor had. a title in 
thé property-sold: L SuLEMAN-.v. Ganaa BALLAB, 10 
Lah, L. J. 488 - - 546 


- "Unregistered galè. with delivery of passession 
] meri ie sale to tr 
deéd—Dgctrine of Part-performance—Right to 
claim. specific . performance—Cause of action— 
Limitation—A dmissibility of unregistered sale-deed 

^ &o proves agreement.to sell. 


———— 





- An unregistered sale-deed which is compulsorily” 
` RegisWfable, can be 'admitted in evidenece:to prove ^ 


, the existenge of an agreement for sale for the pur- 
poss yof applying the doctrine of ‘part- ~performance. 


“Where an unregistered sale-déed for Rs, 180 was ' 


" pxecuted in April, 1918, and the purchaser. was put 
in possession and the vendors subsequently sold-the 


. lands to a third person by a registered sale-deed in ^ 
1923 .and the second; purchaser instituteda suit for | 


e possession against: ‘the tirst purehaser in 1924 : : 
Hold, (lythat the first purchaser's right jp get 

m “specific erformance of théwgontract- of sale warnot 
barred Ínasmuch as his cause of action fof such a 
guit arose only after 1923 when he pecus aware of 
the sale to the second purchaser; ~ à 


that by wirtue. of ths doctrine | & part-per^. 


: ) 
. ` du the agreement to,sell. the land tó the 
“* ^ first purchaser coupled" with ‘payment oÊ- considers- 


` tion money and delivery of possession was equiva es 


. Jent to 4 complated sale to the, first purchaser v 


“x 





ind 


4 invalid dspends upon whether or not- such property ` 


- 875; 10 Lah, 381; 30 P. L R. 516; A 1. R. 1929 Len. 


d person under registered. 


.^ Removal ofte 












[1999 : 
- Walver—coneld |^ = -a 2 A ME 
gives right to "nference of abandonment—Questicn 
-` of legal inference from facts. 
In order to establish an abandonment ofright- which. 
is created by a iocument which is explicit and un-. - 
ambiguous in its terms, something more than a mere 
on-enforcement of right over a number of years is 
Necessary. "5 
The question ot waiver or relinquishment i isa ques- 
iion oflegalinferenco from facts found and can be 
examined in scond appeal." C LAKSHMI CHARAN 
MAJUMDAR v. Napapwip CBANDRA Panprr, 56 C. 201; A. 





I. R. 1929 Lah. 437 733 
Will. See Oove SETTLED EsTATES Act, 1800, s. 18 ' 
397. 


‘Bequest for "khaírat', ` dotidity of. . 4 
A bequest for ‘khairat is void for uncertainty, 
B MARIAMBI v, TATMABAI, 3 Bom. L.R. 138; A: I. .R. 
1939'Bom. 127 -> 242 


Execuzor dying pem proving : Will : 
Executors executor, rights of. TUM 
When. an. -executor dies, the executorship. is neb 

transmitted to his executor but is wholly determined.. 
L' Naruu RAM v. ALLIANCE BANK or SIMLA LTD., 30- 


iP. L. R.3326; A I. R. 1929 Lah. 546 "558. 
WORDS AND PHRASES :— 
Affray. See PENAL Cop, 1860, | 8. 159 iso 


Antecedenz debt. - See HINDU Law 33 

As of Right ‘See Easements Acr, 1882, s. 15 234 

Case. See Divit PROCEDURE.. Cont, 1908, 8-115 58 ~% 

Creaible ` nformation. See PUBLIO GimBING 7> E 
Aor, 1867,8.5* :. 458 M 

Decrae on merits.. See OivIL Pnoorbuxg Cong, + E 


1908, s: 12 (b) BE 


-Excessive. See Usuriovs Loans Aor, 19 
E See PUNJAB. SIKE Guapwaras ACE, 











WHEN. APPRIOABLE 


-Fixed place of abode. ` See Soborsilo: 
1925, 8. 27D 
: Judgmentin; rem. See-Evipexce Act, 1872, 


Just antecedent. debts. See CUSTOM . 
Khairat. See Winn Me 
Khali pad. See MALGUZAR `.. 
Lineal descendants. See HINDU Law. 
Necessity, See Hixpv Law ~ 33 
Openly enjoyed. See EASEMENTS Aor, .1832,-8..15 


231 

Ostensible, See TRANSFER.O* PROPERTY A 07 

Persons imterested, See Own PROCEDURE RE CODE, 
1908, s; 9s “451 ` 
*Piying for hire. ag idu YEHIOLES * : 885- 

Police officer. See F'oricx Aor, 1861, s; 29. 611 

` Qasiga: See Anant : F - 613 

Regulate. BecfPoLicE Act; 1861, s. 30 (ia) -- 814 


e. See ORIMINA eror Cop; 


“= 1898,5. 1332 Ac e 21 Sy 
. Stolen prcberty. Zbge CRIMINAL Pocepurs: -CoDE,, 
1698, s. H07- : 804. 






Suit foriaScoufit . See PROVINCIAL Sadia Osvs£. P 
Courts. soral, Schell, Art. 31. - -85- 2e 





(3) that the plaintiff, having hpught witif knóWz- Title, See ons PROCEDURE CODE, 1908; s. 11738. mr ` 
i | Jédge of the previous sale in: favour of theirst-pure-— TYaneter-of fOr Opor ty ee Txnusrss. or-Püossnrys* m 
—— ighaser, did“notacquire-any tithe a3 ugalust “theitst® *) “Ast, 1885, 38 T 

"purchaser; C Hemzswagr BARDA. ve , Poar-. e ou User. Ste. Ciisinat “PROCEDURE Cops, 1898; iB; ‘478 : 

` « Bora, A. I. R: 1928 Lah. 715452 DM A370 .? “685 +o y 

.. Waiver. “See LfspidED AND. TENANT 153 Withdrawal from duty, . See Pon Aor, 1861,- ' A 

wi Leng, pta Mu a, righi ‘pete f Be 29": : << «613. £y 
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